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Among  the  most  important  cases  here  is  the  Admiralty 
appeal  in  the  case  of  The  Bold  Buccleuchj  p.  43,  which  has 
fk  ever  since  been  the  leading  authority  on  maritime  lien  as 
arising  from  damage  done  by  a  ship.     The  decision  appears 
to  have  been  novel  at  the  time,  see  [1901]  P.  D.  310. 

It  is  rather  interesting  to  find  it  mentioned  in  tlie  next 
case,  at  p.  62,  that  in  1849  it  was  possible  to  communicate 
by  telegraph  between  New  York  and  St.  John's,  N.B.,  "in 
a  day,  sometimes  in  a  few  hours." 

In  Knight  v.  MarjoribanJcs^  at  p.  185,  it  is  very  truly  said 
by  Lord  Langdale  that  a  man  who  is  in  distress  may 
nevertheless  contract.  This  has  been  overlooked  by  some 
ingenious  persons  who  have  endeavoured  to  extend  the 
operation  of  the  Money-lenders  Act  beyond  all  reasonable 
measure. 

Seymour  v.  Maddox^  p.  484,  is  not  easy  to  reconcile  with 
the  modem  authorities  following  the  leading  case  of  Inder- 
maur  v.  Dames^  on  the  question  of  an  occupier's  duty  to 
make  the  building  reasonably  safe,  or  with  the  principles 
asserted  in  Smith  v.  Baker  [1891]  A.  C.  325,  on  the  ques- 
tion of  the  plaintiff  having  taken  the  risk.  On  the  pleadings 
it  would  seem,  indeed,  that  the  declaration  failed  to  allege 
clearly  that  the  defendant  knew  of  the  dangerous  condition 
of  the  "Mazarine  floor''  in  his  theatre,  and  wholly  omitted 
to  allege  that  the  plaintiff  did  not  know  it.  This  would 
justify  the  actual  decision.  But  the  judgments  appear  to 
proceed  on  the  ground  that  a  man  who  accepts  an  employ- 
ment in  or  about  a  building  is  thereby  conclusively  bound 
to  be  content  with  the  state  of  the  building   as  he  finds  it, 


vi  PBEFACE  TO  VOL.  LXXXm. 

even  if  it  is  dangerous  to  persons  of  ordinary  prudence  goin| 
about  the  employment  in  question,  if  he  had  no  means  o 
knowing  the  danger  beforehand,  and  if  it  was  known  to  tb 
employer:  and  this  ground  does  not  seem  tenable  at  th 
present  day.     There  is  a  hint  in  Indermaur  v.  Dames^  L.  B 
1  C.  P.  at  p.  286,  that  the  dangers  of  theatrical  machineij 
are  notoriously  familiar  to  persons  employed  in  theatres  ;  but 
even  if  it  be  so,  this  is  hardly  matter  for  judicial  notice,  ani 
there  is  nothing  of  the  kind  in  the  report.     The  truth  seemi 
to  be  that  the  Court  of  Common  Pleas  in  1866,  not  being 
able  to  disregard  a  decision  then  fairly  recent  of  the  Court  ol 
Queen's  Bench,  was  driven  to  a  not  very  convincing  distinc- 
tion.     The   relation   of   the  principal  case  to  the  doctrino 
known  as  volenti  nan  fit  injuria^  and  the  decision  of  Smith  v.» 
Baker  in  the  House  of   Lords,  which  was  in  the  plaintiff's 
favour,  was  pointed  out  by  Mr.  Thomas  Beven  in  1892  :  see* 
L.  Q.  E.  viii.  213.     In  the  somewhat  similar  case  of  Thomas 
V.  Quartermaine^  1887,  18  Q.  B.  Div.  685,  if  we  assume  its* 
authority  not  to  be  affected  by  Smith  v.  Baker ^  there  is  this » 
material  difference,   that  the  danger,  such   as  it  was,   was* 
manifest,  and  the  particular  accident  does  not  seem  to  have  • 
been  such  as  any  one  could  reasonably  be  expected  to  foresee.  • 
Further,  we  should  not  quarrel  with  any  learned  friend  who  • 
maintained  that  Holmes  v.    Clarke^   1862,  7   H.  &  N.  937, ' 
31  L.  J.  Ex.   356,  a  decision  of   the  Exchequer   Chamber,  J 
overruled  the  reasons  given  in  Seymour  v.  Maddox.     The  • 
^^  mazarine   floor "  in   question  is  so  called   by  actors,   but  • 
it  seems  that  it  should  properly  be  "  mezzanine,"  which  is  * 
the  term  used  by  theatrical  architects.      It  is  a  duplicate  * 
stage  under  the  visible  stage,  used  for  working  traps — which 
might  easily  be  "traps"  in  the  forensic  sense  too — and  other  I 
machinery.      In   French   usage,    which   knows   nothing    of  \ 
"mazarine,"  it  is  included   in  "les  dessous."     See   J.   G. 
Buckle,  Theatre  Construction,  Lond.  1888. 

Another  case  which,  though  not  formally  overruled,  has 
lost  much   of   its   authority,  is    Clark  v.  Freeman^  p.   127. 
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r  The  principle  is  clear  enough/'  said  the  late  Mr.  Justice 

^jme,  after   mentioning  that  Clark  v.  Freeman  had  often 

keen    unfavourably  observed   upon  :    "  the   Court   does  not 

^rant   an  injunction  to  restrain  the  use  of  a  man's  name 

^mply  because  it  is  a  libel  or  calculated  to  do  him  injury ; 

•put  if  what  is  being  done  is  calculated  to  injure  his  property, 

txid  the  probable  efPect  of  it  will  be  to  expose  him  to  risk  or 

liability,  then,  if  I  rightly  understand  the  law  of  this  Court, 

an   injunction  is   the   proper  remedy  : "     Walter  v.   Ashton 

£1902]  2  Ch.  282,  293.    It  appears  incidentally  that  mercury 

and  antimony  were  not  in  1848,  as  they  probably  still  are 

tiot,  considered  proper  remedies  for  consumption  by  leading 

knedical   authorities.      A   beneficent   Cadi  less   fettered   by 

precedent  than  Lord  Langdale  might  have  tested  the  virtue 

:  of  the  defendant's  pills  by  decreeing  him  to  take  a  course 

,  of  them  under  the  direction  of  the  Court. 

Schmaltz  V.  Avery ^^^,  653,  is  an  interesting  case.  It 
decides  that  an  agent  who  contracts  on  behalf  of  a  principal 
\. not  named  is  not  thereby  precluded,  as  matter  of  law,  from 
J  declaring  himself  as  the  real  principal  and  suing  on  the 
i.  contract  as  such.  For  the  other  party's  contract  is  with  the 
^  undisclosed  principal,  whoever  he  may  be ;  and  there  does 
not  seem  to  be  any  particular  reason  for  assuming  that  this 
c-  other  party  is  willing  to  give  credit  to  any  unknown  prin- 
.^  cipal  in  the  world  who  is  capable  of  being  sued,  except  only 
\  the  professed  agent,  the  only  person  he  knows  in  the  matter. 
, -:  But  the  decision  has  never  been  confirmed  by  a  court  of 
,  appeal,  and,  though  it  has  not  been  disapproved,  the  language 
jjt,  of  the  authorities  is  not  quite  uniform.  See  Sharman  v. 
v]  Brandt,  1871,  L.  E.  6  Q.  B.  720,  40  L.  J.  Q.  B.  312,  where, 
^^r  however,  Schmaltz  v.  Avery  was  not  referred  to.  The  Indian 
^,[  Contract  Act,  s.  236,  does  not  seem  to  recognize  the  distinction 
g  made  by  the  principal  case. 
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On  Appeal  fbou  the  Svpbehb  Goubt  at  Fobt  Williau  in 

Benoal  (1). 

The   bank  op  BENGAL  v.   JAMES  WILLIAM  i8«- 

MACLEOD  (2).  •'"^•'- 

(7  Moore,  r  C.  35—60 ;  S.  0.  5  Moo.  Ind.  App.  1 ;  13  Jur.  945.)  ^  ^^  ^ 

The  payee  of  pTomiBsory  notes  of  the  East  India  Company,  by  a  power 
of  attorney  authonzed  his  agents  at  Calcutta,  to  *'  sell,  endorse,  and 
assign/'  the  notes.  These  notes  were  transferable  by  endorsement  payable 
to  bearer.  The  agents,  in  their  character  of  private  bankers,  borrowed 
money  of  the  Bank  of  Bengal,  offering,  as  security,  these  promissory  notes. 
The  Bank  made  the  advance,  and  the  agents  endorsed  the  notes,  such 
endorsement  purporting  to  be  as  attorney  for  their  principal,  and  deposited 
them  with  the  Bank,  by  way  of  collateral  security  for  their  personal 
liability,  at  the  same  time  authorising  the  Bank,  in  default  of  payment, 
to  sell  the  notes  in  reimbursement  of  the  advances.  The  agents  afterwards 
became  insolvent,  and  default  having  been  made  in  payment,  the  Bank 
sold  the  notes,  and  realised  the  amount  of  their  loan : 

Held,  that  the  endorsement  of  the  notes  by  the  agents  of  the  payee  to 
the  Bank  was  within  the  scope  of  the  authority  given  to  them  by  the  power 
of  attorney,  and  that  the  payee  could  not  recover  in  detinue  against  the 
Bank. 

The  rule  laid  down  in  the  cases  of  Oill  v.  Cuhitt{S)  and  Down  v. 
Hailing  (4),  that  the  negligence  of  a  party  taking  a  negotiable  instrument, 

(1)  Present :  Lord  Brougham,  Lord  80,  50  L.  T.  411  ;  and  see  cases  cited 
LAXOOAL£,the  Eight  Hon.  Dr.  LtrsH-  in  footnote,  p.  15,  below,  and  Bills  of 
ixoTOir,  the  Bight  Hon.  T.  Pembebton     Exchange  Act,  1882,  s.  25. 

Leioh,  and  Sir  £.  Btak,  Ent.  (3)  3  B.  &  C.  466.   '  > 

(2)  lyigLJonmenjayCwmdooY.  Watson  (4)  4  B.  &  0.  330. 
(1884)  9  App.  Cas.  561,  53  L.  J.  P.  0. 
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fixes  him  with  the  defective  title  of  the  party  passing  it,  ohserved  upon, 
and  those  cases  declared  to  be  no  longer  law. 

This  Court  will  not  entertain  a  purely  technical  objection  to  a  party's 
riglit  of  action,  which  has  not  been  made  in  the  Court  below. 

Upon  the  reversal  of  the  judgment  of  the  Supreme  Court,  at  Calcutta, 
findin«^  for  the  plaintiff,  this  Court,  in  the  circumstances  of  the  constitution 
of  the  Supreme  Court,  directed  a  verdict  to  be  entered  for  the  defendants, 
instead  of  awarding  a  venire  de  novo. 

This  was  an  action  of  detinue  and  debt  brought  by  the  respondent 
against  the  appellants.     The  declaration  *contained  three  counts, 
the  first  in  detinue,  the  others  in  debt.     The  first  count  alleged, 
that  the  plaintiff  was  lawfully  possessed  of  three  several  securities 
for  money,  that  is  to  say,  three  promissory  notes  of  the  East  India 
Company,  commonly  called  Company's  paper,  all  respectively  of 
the  Four  per  Cent,  loan,  dated  1st  May,  1832,  numbered,  and  for 
the  following  amounts  respectively :  No.  11,914,  for  S.  R.  14,000, 
No.  13,612,  for  S.  E.  6,000,  and  No.  13,397,  for  S.  E.  5,000,  which 
the  defendants  unjustly  detained  from  the  plaintiff.     The  second 
count  was  for  money  received  by  the  defendants  to  the  use  of  the 
plaintiff,  and  the  third  count  was  for  interest.     The  particulars  of 
demand  stated  that  the  action  was  brought  to  recover  the  three 
several  Company's  papers  in  the  first  count  mentioned,  or  the  value 
thereof,  with  interest,  if  sold  or  otherwise  disposed  of. 

To  the  first  count  the  defendants  pleaded,  first,  non  detinent; 
secondly,  that  the  plaintiff  was  not  lawfully  possessed  of  the  secu- 
rities therein  mentioned;  thirdly,  that  as  to  the  Company's^ paper. 
No.  13,397,  the  same  was  transferable  by  endorsement,  and  that 
the  plaintiff,  before  the  detention  of  the  same  by  the  defendants, 
endorsed  the  same  in  blank,  and  delivered  it  to  Alexander  Donald 
Macleod,  and  that  A.  D.  Macleod  afterwards  endorsed  it  to,  and 
pledged,  and  deposited  it  with,  the  defendants,  as  a  pledge  and 
security,  for  the  payment  of  a  sum  of  Rs.  4,500  then  advanced  by 
the  defendants,  to  him,  together  with  6J  per  cent,  interest,  and  for 
the  payment  of  all  other  and  future  advances  made,  and  to  be 
made,  by  them  to  him,  with  interest  at  12  per  cent.,  and  with 
power  and  authority  to  the  defendants  to  sell  and  dispose  of  such 
Company's  paper,  for  their  reimbursement  after  the  expiration  *of 
three  months  from  the  25th  of  September,  1841,  by  public  or 
private  sale.  And  that  in  fact  the  defendants,  in  pursuance  of 
such  power  and  authority,  sold  and  disposed  of  such  Company's 
paper,  after  the  expiration  of  the  period  of  three  months,  and  before 
the  commencement  of  the  suit,  for  their  reimbursement  of  the  sum 
of  lis.  8,000  (the  amount  of  the  monies  advanced  as  aforesaid,  and 
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of  other  principal  monies  advanced  by  the  defendants  to  Macleod,     the  Bank 

and  interest  thereon  respectively,  and  then  due),  as  they  lawfully    ^'^  **engal 

mijrht,  which  was  the  detention  of  the  last-mentioned  Company's     Macleod. 

paper,  in  the  first  count  complained  of.    Fourthly,  the  defendants 

pleaded  to  the  first  count,  that  the  three  several  Company's  papers 

were  transferable  by  endorsement,  and  that  the  plaintiff  endorsed 

them,  and  deposited  and  pledged  them  to  and  with  the  defendants, 

as  a  security  for  the  repayment  of  the  sum  of  Bs.  25,000,  then 

advanced  by  them  to  Alexander  Donald  Macleod  at  the  plaintiff's 

request,  with  interest,  and  of  all  other  advances  made,  and  to  be 

made,  by  them  to  Alexander  Donald  Macleod,  with  interest,  and 

with  power  to  sell  the  same  by  public  or  private  sale,  for  their 

reimbursement,  after  three  months  from  the  27th  of  September, 

1841,  and  that  in  fact  the  papers  were  so  sold  and  disposed  of  by 

the  defendants,  before  the  commencement  of  the  action,  as  they 

lawf  ally  might  be,  for  the  sum  then  due  and  owing  to  them,  to  wit, 

£s.  25,000,  which  was  the  detention  complained  of  in  the  first 

count.    And  to  the  second  and  last  counts,  the  defendants  pleaded 

nunquam  indebitatus. 

The  plaintiff  in  his  replication  joined  issue  on  the  last-mentioned 
plea,  as  well  as  on  the  first  and  second  *pleas  to  the  first  count.  [  *38  ] 
To  the  third  plea  to  the  first  count,  the  plaintiff  replied,  that  he 
did  not  endorse  in  blank,  and  deliver  the  Company's  paper  in  the 
third  plea  mentioned,  to  A.  D.  Macleod,  in  manner  and  form,  &c., 
and  upon  this  issue  was  joined.  To  the  fourth  plea  to  the  first 
count,  the  plaintiff  replied,  that  he  did  not  endorse  and  deposit, 
lodge  and  pledge,  with  the  defendants  the  three  several  Company's 
pa{)er8,  in  manner  and  form,  &c.,  and  upon  this  also  issue  was 
joined. 

The  cause  was  tried  upon  the  14th  of  December,  1846,  before 
Sir  Lawrence  Peel,  Chief  Justice,  and  Sir  John  Peter  Grant 
and  Sir  Henry  Wilmot  Seton,  Puisne  Judges  of  the  Supreme 
Court. 

It  appeared  from  the  evidence  at  the  trial,  that  the  plaintiff, 
James  W  illiam  Macleod,  and  Alexander  Donald  Macleod,  were 
brothers ;  that  the  plaintiff  had  formerly  resided  in  Calcutta,  and 
had  been  a  member  of  the  firm  of  Macleod,  Pagan  &  Co.,  and 
that  be  had  left  India  previously  to  1841 ;  but  that  his  brother, 
A.  D.  Macleod,  was  a  partner  in  that  firm;  that  the  firm  of 
Macleod,  Pagan  &  Co.  was  a  mercantile  house  established  in 
Calcutta^  and  carried  on  a  species  of  business  known  in  CulcuUa, 

1—2 
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as  that  of  agents  or  agency  business;  such  agents  in  Calcutta 
keeping  the  current  accounts  of  individuals,  and  advancing  monies  on 
personal  or  other  securities  to  them,  and  on  their  behalf,  charging 
interest  in  account,  and  acting  generally  as  such  agents,  in  the  manner 
and  according  to  the  rules  and  course  of  dealing  of  private  bankers. 

It  appeared  that  in  the  year  1841,  the  plaintiff  sent  from  England 
the  following  power  of  attorney :  "  Enow  all  men  by  these  presents, 
that  I,  James  TVilliam  Macleod,  at  present  of  Southampton,  do 
make,  constitute,  *and  appoint,  Alexander  Donald  Macleod,  and 
Christopher  Fagan,  carrying  on  business  in  Calcutta,  as  agents, 
under  the  firm  of  Macleod,  Fagan  &  Co.,  to  be  my  true  and  lawful 
attorneys  and  attorney,  jointly,  and  each  of  them  separately  in 
their  individual  names,  or  in  the  name  of  the  said  firm,  or 
of  any  other  firm  or  firms  which  they  or  their  associates  or 
successors  may  adopt,  for  carrying  on  the  said  business,  and  on 
my  behalf  to  sell,  endorse,  and  assign,  or  to  receive  payment  of  the 
principal,  according  to  the  course  of  the  Treasury,  of  all  or  any  of 
the  securities  of  the  East  India  Company  for  shares  in  their  public 
loans,  payable  from  their  Treasury  at  Fort  William,  in  Bengal,  to 
which  I  now  am  or  may  be  lawfully  entitled,  and  to  receive  the 
consideration  money,  and  give  a  receipt  or  receipts  for  the  same, 
and  to  do  all  lawful  acts  requisite  for  effecting  the  premises,  hereby 
ratifying  and  confirming  all  that  my  said  attorney  and  attorneys 
shall  do  therein,  by  virtue  hereof.  In  witness  whereof,  I  have 
hereunto  set  my  hand  and  seal,  this  8rd  day  of  August,  in  the  year 
of  our  Lord  1841." 

On  the  25th  of  September,  1841,  A.  D.  Macleod  applied  to  the 
Bank  of  Bengal,  for  a  loan  upon  his  own  account,  and  offered  as 
a  security  Company's  paper.  No.  13,397,  for  Rs.  5,000.  This  note 
bore  the  following  endorsement :  *'  Pay  to  G.  J.  Gordon,  Esq.,  Sec. 
Union  Bank,  or  order,  J.  W.  Macleod,  by  his  attorney,  A.  D. 
Macleod."  '*  Pay  to  A.  D.  Macleod,  attorney  to  J.  W.  Macleod, 
order,  G.  J.  Gordon,  Sec.  Union  Bank.  J.  W.  Macleod,  by  his 
attorney,  A.  D.  Macleod." 

It  further  appeared,  that  these  notes  were  issued  by  and  under 
the  authority  of  the  Governor-General  and  Council  of  the  East 
India  Company,  in  Bengal,  for  the  *purpoBe  of  raising  money  to 
meet  the  exigencies  of  the  Government  of  India,  and  that  they  were 
negotiable  instruments,  the  property  in  which  passed  by  endorse- 
ment, and  in  Bengal,  by  delivery,  like  other  promissory  or  bank 
notes,  and  as  the  ordinary  currency  of  the  country. 
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The  secretary  of  the  Bank,  upon  inspection  of  the  note  and  the 
last  endorsement,  requested  to  see  the  power  of  attorney,  which 
was  shown  to  him,  and  it  was  thereupon  registered  at  the  Bank 
according  to  their  usual  course  of  business.  The  Bank  at  the  same 
time  took  a  further  endorsement  on  the  note  from  A.  D.  Macleod,  in 
these  words,  "  Pay  to  the  Bank  of  Bengal  or  order,  A.  D.  Maolbod." 
The  required  loan  was  then  made  by  the  Bank  in  the  ordinary  course 
of  business ;  and  the  note  was  taken  as  a  security  for  the  same, 
together  with  a  memorandum  of  deposit  signed  by  A.  D.  Macleod, 
and  containing  a  power  or  authority  from  A.  D.  Macleod  to  sell  the 
Company's  paper  on  default  by  A.  D.  Macleod,  in  order  to  reimburse 
them  their  advances. 

The  memorandum  of  deposit  signed  and  delivered  to  the  Bank 
by  A.  D.  Macleod,  by  way  of  collateral  security,  authorized  the 
treasurer  of  the  Bank  absolutely  to  sell  and  dispose,  three  months 
after  date,  by  public  or  private  sale,  the  Company's  paper,  for  the 
reimburseiaent  to  the  Bank,  as  well  of  principal  together  with 
interest,  paying  to  Macleod  the  surplus  which  might  be  forth- 
coming from  such  sale,  he  being  bound  to  make  good  any  deficiency 
after  such  sale. 

Two  days  afterwards,  A.  D.  Macleod  applied  to  the  Bank  of 
Bengal  for  a  further  loan  of  Bs.  17,100  upon  his  own  account,  and 
the  Bank  advanced  that  sum  *to  him,  upon  his  depositing  two  other 
of  the  Company's  papers,  numbered  respectively  11,914  and  13,612, 
as  security  for  the  repayment  thereof,  upon  the  statement  made 
by  A.  D.  Macleod  that  the  same  were  his  own  property.  The  Bank 
at  the  same  time  took  an  endorsement  of  A.  D.  Macleod  on  each  of 
such  Company's  papers,  and  also  another  memorandum  of  deposit 
signed  by  him,  and  containing  a  power  to  sell  the  same,  similar  in 
terms  to  that  given  by  him  on  the  occasion  of  the  first  loan. 

In  January,  1842,  on  default  made  by  A.  D.  Macleod,  the  three 
several  Company's  papers  were  sold,  according  to  the  usual  course 
of  business,  and  at  the  market-rate  of  the  day,  by  the  Bank,  in 
pursuance  of  the  powers  contained  in  the  memorandums  of  deposit, 
after  the  expiration  of  the  prescribed  time,  in  repayment  of  the 
respective  loans. 

Macleod,  Fagan  &  Co.  subsequently  became  insolvents. 

The  non-delivery  of  the  Company's  papers  by  the  defendants  to 
the  plaintiff  was  relied  upon  as  the  detention  in  the  first  count 
alleged. 

A  verdict  was  found  for  the  plaintiff,  the  paper  to  be  calculated 
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at  Rs.  10.  8  a.  discount ;  viz.,  three  notes,  S.  Rs.  5,000,  S.  Rs.  5,000, 
and  S.  Rs.  14,000. 

On  the  21st  December,  1846,  a  rule  was  granted,  on  the  motion 
of  the  counsel  for  the  defendants,  to  show  cause,  why  the  verdict 
entered  for  the  plaintiff  in  the  action  should  not  be  set  aside,  and  a 
nonsuit  entered,  or  why  a  verdict  should  not  be  entered  for  the 
defendants  on  the  ground  of  misdirection,  or  why  a  new  trial  should 
not  be  granted  on  the  ground  of  the  verdict  being  contrary  to 
evidence.  This  rule  was  argued  before  the  full  Court,  and  on  the 
2nd  of  February,  *1847,  the  rule  was  discharged  with  costs. 
Judgment  was  delivered  by  the  Chief  Justice,  who,  after  stating 
the  nature  of  the  action,  and  the  pleadings, proceeded  as  follows: 

"  The  third  plea  alleges  an  endorsement  from  the  plaintiff  to  A.  D. 
Macleod,  of  the  note  for  S.  R.  5,000,  and  a  pledge  by  A.  D.Macleod, 
of  that  note  to  the  Bank.     That  endorsement  is  denied ;   there  was 
no  proof  of  any  delivery,  in  fact,  of  this  note  by  the  plaintiff,  or 
any  one,  to  A.  D.  Macleod,  in  the  character  of  endorsee  of  that 
note;  and  unless  it  can  be  made  out  that  the  mere  possession  by 
an  attorney  under  a  power  of  the  bill  which  he  is  authorised  by  that 
power  to  endorse  in  the  name  of  his  principal,  proves  as  soon  as 
he  has  written  a  form  of  endorsement  on  the  bill  in  the  name  of  the 
principal,  a  delivery  to  him  of  the  bill  as  an  endorsee  from  his 
principal,  the  allegation  is  not  proved  :  the  mere  writing  the    ame 
of  the  principal  is  the  act  of  the  principal,  done  by  a  substituted, 
instead  of  by  his  own  proper,  hand.   To  constitute  a  transfer  of  a  bill, 
endorsed  in  blank,  there  must  be  a  delivery  of  it.     [After  discussing 
previous  authorities,  the  Chief  Justice  proceeded :]  We  entertain 
the   same   opinions    as    those   expressed   by  Lord  Eldon,   Lord 
Wynford,  and  Lord  Lanodale  (i).     We  have  chosen  to  fortify  our 
opinions  by  higher  authority  than  our  own.     The  condemnation  of 
the  practice  that  an  agent  may  purchase  for  himself,  goods  which 
he  is  entrusted  by  his  principal  to  sell,  applies  strongly  to  the  case 
of  an  agent  in  this  country,  for  an  absent  principal  in  England, 
entrusting  him  with  his  property  for  sale.     It  is  obviously  the 
interest  of  the  agent,  if  he  *may  purchase,  to  purchase  at  a  time 
when  it  would  not  be  for  the  interest  of  the  principal  to  sell ;   the 
distance  and  want  of  power  of  supervision  in  the  principal  would 
leave  him  much  exposed  to  the  commission  of  frauds  if  an  agent,  so 
contracted  to  sell,  could  purchase  for  himself.     The  language  of  the 

(1)  In  Ex  parU  Dyster,  1  Mer.  172 ;      (6  Bligh,  N.  S.  165) ;  OUlett  v.  Pepper^ 
Rotluchild  V,  BrookniUH,  30  R.  11.  U7      corue,  52  £.  E.  38  (3  Beav.  83;. 
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power  in  question  is  inconsistent  with  the  notion  that  any  such     Thk  Bank 
power  was  intended  to  be  conferred  ;    no  presumption  can  arise  of  f. 

a  purchase  which  could  not  have  been  supported,  and  no  evidence     ^^clkod. 
raises  any  presumption  that  such  a  purchase  in  fact  ever  took 
place.     It  appears  to  us,  therefore,  that  there  is  nothing  to  show 
that  any  endorsement  was  made  by  the  plaintiff  of  this  note  to 
A.  D.  Macleod,  and  that  issue  was  properly  found  for  the  plaintiff, 
on  the  issue  raised  on  the  plea,  of  not  possessed.     The  question  is 
the  same  as  to  all  the  notes.    A  question  was  made,  whether  in 
detinue,  a  lien  in  the  defendants  could  be  proved  under  this  plea. 
It  is  a  matter  not  settled,  but  we  are  of  opinion  that  this  defence, 
in    this  action,  is  admissible.     It  is  a  question  as  between   the 
plaintiff  and  defendants,  not  of  lien,  but  of  property.     The  suit 
relates  to  negotiable  securities,  and  the  effect  of  a  transfer,  bond  fide, 
and  for  value  of  such  securities,  transferable  by  delivery,  is  to 
transfer  property  though  the  actual  transferrer  have  none.     It  is 
true   ihat  it   would  be   subject    to    redemption,   if  the    transfer 
were  in  fact  a  pledge,  but  there  would  not  be  an  absolute  and 
also  a   special  property  in  the   notes    created   by   the   transfer 
so  as  to  render  it  necessary  to  plead  a  lien.     The  plaintiff  proved 
his  title,  by  proving  that  all  three  were  made  payable  to  him,  or 
his  order.     It  then  lay  on  the  defendants  to  show  that  the  pro- 
perty was  divested  as  against  him  at  least.     The  actual  transfer 
♦to  the  defendants  was  on  a  pledge  to  them  by  A.  D.  Macleod  for       [  *^^  ] 
hifl  own  private  debt,  which  pledge,  the  registered  power,  which 
applies  to  this  note  for  S.  R.  5,000,  clearly  did  not  authorise,  nor 
is  it  possible  to  presume  that  the  lost  power  (i)  contained  any  such 
authority.     It  was  said,  that  a  factor  or  agent  might  pledge  the 
bills  of  his  principal  for  his  own  debt,  for  that  he  could  pledge  such 
bills,  though  he  could  not  at  common  law,  pledge  the  goods  of  his 
principal,  under  a  mere  power  of  sale.     The  reason,  however,  of  the 
distinction  was  not  adverted  to :  it  turns  on. difference  in  the  nature 
of  the  property,  not  on  any  difference  in  the  nature  of  the  authority. 
A  power  of  attorney  is  construed  strictly ;  whether  it  relate  to  goods 
or   bills,  the   intention   governs,  and  a  man  who  gives  a  power 
authorising  a  sale  of  his  bills,  or  other  negotiable  securities,  for  his 
own  purposes,  certainly  does  not  intend  to  confer,  and  does  not 
confer,  on  the  agent,  thereby,  the  power  to  pledge  the  securities  for 
the  private  debt  of  the  agent ;  and  as  long  as  such  securities  require 
an  endorsement  in  the  name  of  the  principal,  no  such  power  of 
(1)  Admissions  were  made  on  the  trial  as  to  this  power  of  attorney. 
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TheBakk    pledging  exists,  or  can  take  place,  to  the  prejudice  of  the  donoir    of 
^,  the  po\¥er,  the  owner  of  the  unendorsed  securities,  nor  can   the 

MACLEOD,     attorney,  by  merely  writing  the  form  of  an  endorsement,  in   tlie 
name  of  the  principal,  on  the  securities,  give  himself  such  a  power*, 
or  additional  security  to  his  transferee,  for  such  transferee  mixst 
call  for  the  power,  and  will  take,  subject  to  its  due  execution,  arid 
no  subsequent  endorsee  or  transferee  would  be  in  a  better  position 
than  the  first.   It  would  be  wholly  immaterial  as  against  the  payee, 
[  '^0  ]       *how  many  names  were  subsequently  put  on  the  paper,  eitheir 
through  a  connected  and  unbroken  chain  of  endorsements  in  fall, 
or  after  an  endorsement  in  blank;  the  legal  interest  in  the  bill 
would  still  remain  in  the  payee,  for  no  endorsement  authorised  hy 
him  would  have  taken  place.     See  Fearn  v.  Filica  (i),  and  Robert- 
son V.  Kensington  (2).    It  is  true  that  in  Fearn  v.  Filica^  there 
was  no  authority  at  all  to  endorse  a  bill  of  the  particular  descrip- 
tion ;  but  the  principle  is  a  general  one,  that  when  an  acceptance, 
or  the   drawing,  or  endorsing,   of  a   bill    is   not  by  the  proper 
hand  of  the  acceptor,  drawer,  or  endorser,  but  made  by  another , 
in  his  name,  the  question  is  always,  whether,  that  other  had 
authority  to  do  the  act;  and  the  judgment  of  the  Chief  Justice 
TiNDAL,   [in  Fearn  v.  Filica,']  asserts   the    general    principle.     It 
resembles  the  case  of  a  conditional  endorsement:   Robertson  v. 
Kensington.     The  subsequent  endorsees  have  their  remedy  against 
prior  intermediate  endorsees:   but  as  between  the  payee  and  an 
endorsee,  when  the  first  endorsement  is  by  procuration,  the  case 
turns  on  the  due  execution  of  the  power.    If  the  case  of  Collins  v. 
Martin  (3)  be  examined,    the  judgment  of  Eykb,  Ch.  J.,   will  be 
found   fully   to    support   the    doctrine,    that    the    power    of    an 
agent  of  pledging  his  principal's  bills  in  satisfaction  of  his  own 
private  debt,  turns  wholly  on  the  nature  of  the  property.    Bills 
specially   endorsed    to   the   agent;    bills   payable   to   order,   and 
endorsed  in  blank;   bills  originally  made  payable  to  bearer;  all 
these  he  may  transfer,  as  his  own  act,  and  if  he  pledge  them  for 
his  own  purposes,  and  the  lender  be  not  cognizant  of  the  fraud,  he 
is  secure — the  reason  is,  because,  the  nature  of  the  property  is 
I  *6i  ]       such,  that  the  bill,   under   such   circumstances,  is  deemed  *the 
property  of  the  agent  conclusively  for  the  purposes  of  transfer  to  a 
bond  fide  transferee;  but  in  unendorsed  bills  made  payable  to  the 
principal  or  order,  the  property  is  in  the  principal,  though  the 

(1)  8  Scott,  N.  R.  241.  (3)  4  R.  R.  752  (1  Bos.  &  P.  648). 

(2)  4  Taunt.  30. 
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possession  be  transferred  to  the  agent,  and  the  power  in  such  a    the  Bank 
case  is  a  naked  authority  which  mast  be  strictly  pursued.    It  is  «. 

unnecessary  to  say  anything  as  to  a  pledge  of  bills  for  the  owner's    ^^^lbod. 
nse^  under  a  power  of  sale,  a  pledge  for  the  agent's  use,  is  clearly 
onaathorised.     But  the  defendants  urge  there  was  an  endorsement 
in  blank  on  the  notes  in  the  name  of  the  principal,  and  so  the 
notes  became  payable  to  bearer.    It  is  admitted,  that  such  endorse- 
ments were  made  in  fact,  and  that  an  endorsement  in  the  name  of 
the  principal  was  authorised  for  some  purpose:  no  more  is  admitted, 
and  nothing  was  proved,  as  to  the  transactions  with  the  Union 
Bank,  or  any  other  parties,  except  the  Bank  of  Bengal.    No  power 
was  proved,  which  authorised  a  pledge  for  A.  D.  Macleod's  own 
purposes,  none  such  can  be  presumed.     The  lost  power  is  admitted 
to  have  justified  a  transfer  by  a  blank  endorsement,  in  the  name  of 
the  principal,  but  it  is  not  admitted,  nor  proved,  under  what  sort 
of  a  power,  whether  general  or  limited,  the  transfers  apparent  on 
the  notes,  took  place*  nor  under  what  circumstances,  whether  they 
were  in  execution,  or  in  abuse,  of  the  power.    There  was  proof  of  a 
limited  power  subsequently  given,  and  no  proof  of  any  necessity  for 
one  more  general.    We  can  make  no  intendment  iu  this  case, 
against  the  payee,  of  any  due  execution  of  any  power  by  his 
attorney,  A.  D.  Macleod ;  the  plaintiff  stands  on  his  own  right  as 
payee:   if  his  attorney  have  transferred  the  notes,  it  is  for  the 
defendants  who  assert  that  such  is  the  case,  to  prove  it.    The 
plaintiff,  the  principal,  whose  case  is,  that  he  is  *the  payee  of  the       [  *^^  ] 
notes,  is  not  bound  to  call  the  attorney  or  other  person  to  prove 
that  a  fraud  has  been  committed  on  the  plaintiff.    It  lies  on  those 
who  rest  on  the  authority,  to  show  affirmatively,  the  authority  and 
its  due  execution :  they  show  that  the  plaintiff  gave  a  power  to  the 
attorney,  which  authorised  the  attorney  to  endorse  the  notes  in  the 
plaintiff's  name,  for  some  purpose  which  is  not  disclosed,  for  they 
gave  no  evidence  of  the  object  for  which  the  lost  power  was  given, 
nor  showed  that  such  proof  was  unattainable.    It  does  not  appear 
that  the  defendants  could  not  have  proved  the  nature  of  the  power 
and  the  nature  of  the  transactions  with  the  first  de  facto  endorsee, 
and  we  are  unable  to  collect  from  any  facts  proved,  or  admitted, 
that  any  due  exercise  of  any  power  ever  took  place.    It  was  said, 
that  his  due  execution  of  the  power  must  be  presumed,  as  an  abuse 
of  his  trust  would  be  the  imputation  of  a  criminal  act,  the  power  it 
was  said,  being  an  instruction  in  writing,  to  the  agent.    We  think, 
however,  that  assuming  the  statute  to  apply,  an  excess  of  such 
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The  Bank  power  is  not  necessarily  a  criminal  act  under  the  statute.  We  see 
f,,  no  limit  to  the  application  of  such  presumptions  if  this  be  inadmis- 

Maclkod.  gibie.  It  might  be  urged  that  a  disputed  handwriting  must,  pmmd 
faciey  be  treated  as  genuine,  since  signing  a  name  to  an  instrument 
without  authority  is  unexplained,  j)rinui  facie,  evidence  of  a  false 
making,  and  in  all  cases  of  agency,  the  onus  of  proof  would  be 
shifted,  and  it  appears  from  the  act  itself  that  no  such  consequences 
were  intended  to  result.  See  9  Geo.  IV.  c.  74,  s.  105.  We  think, 
therefore,  that  no  blank  endorsement  was  proved  in  this  case, 
divesting  the  property  of  the  payee.  Let  it  be  assumed,  how- 
ever, that  such  proof  was  made,  still  there  was  proof  of  the 
[  ♦os  ]  *property  in  the  notes  being  subsequently  in  the  plaintiflf,  and  no 
proof  that  it  was  again  divested ;  but  notwithstanding  that  circum- 
stance, a  transfer  by  A.  D.  Macleod  to  the  Bank,  bona  fide,  of  the 
notes,  if  endorsed  in  blank,  would  transfer  the  property  to  the 
Bank.  It  becomes,  therefore,  necessary,  on  the  assumption  that 
an  effective  endorsement  in  blank  in  the  name  of  the  principal,  was 
proved,  to  consider  whether  the  Bank  can  be  viewed  as  bond  fide 
holders.  They  had  notice  of  circumstances  including  the  state  of 
the  notes  themselves,  which,  in  our  opinion,  made  it  their  duty  to 
inquire  as  to  the  mode  in  which  A.  D.  Macleod  made  out  his 
asserted  property  in  the  notes.  They  made  no  inquiries  whatever, 
whether  the  registered  power  was  intended  to  embrace  the  other 
notes  that  he  pledged  to  the  Bank  as  well  as  the  latter.  They 
knew  that  it  applied  to  the  latter,  pledged  to  tliem  but  two  days 
before,  and  A.  D.  Macleod's  production  of  it,  in  reference  to  that 
note  on  their  demand  for  a  power,  admitted  of  no  other  construc- 
tion. It  might  not  be  necessary  to  endorse  the  note  under  it,  if  a 
good  execution  of  the  former  power  had  once  taken  place  as  to  that 
note.  But  the  case  does  not  depend  as  to  the  point  of  bona  fides  or 
the  necessity  as  to  any  of  the  notes  of  a  transfer,  under  the  power 
which  was  registered,  but  on  the  notice  of  the  plaintiff's  interest  in 
the  notes,  which  the  transmission  and  acceptance  of  that  power, 
together  with  all  the  circumstances  of  the  case,  conveyed.  They 
knew  also  of  A.  D.  Macleod's  connection  with  the  house  of  Macleod 
Fagan  &  Co.,  who  appeared  as  endorsers  on  the  notes.  No  inquiry 
whatever  was  made,  how  that  firm,  or  A.  D.  Macleod,  had  acquired 
any  interest  in  any  of  the  notes.  A  sale  by  A.  D.  Macleod  to  his 
[  ""hi  ]  firm  would  be  equally  prohibited  *with  a  sale  to  himself.  Tlie 
transaction  of  the  deposits  was  close  upon  the  transmission  of  the 
power.    On  the  deposit  of  the  notes  numbered,  no  power  whatever 
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was  called  for,  tliough  the  first  endorsement  was  by  procuration. 
It  was  not  proved  that  the  lost  power  was  then  lost,  or  that  its 
contents,  if  it  were  then  lost,  could  not  be  learnt.    It  appears  on 
the  notes  themselves,  that  there  had  been  transactions  with  the 
Union  Bank  ;  no  inquiries  were  made  of  A.  D.  Mas^leod,  or  at  that 
Bank,  into  their  nature.     That  the  agent  had  himself  purchased, 
or  that  his  house  had  purchased  through  him,  the  notes  in  ques- 
tion, from   the  plaintiff,  is  an   inadmissible  assumption,  and  the 
Bank  required  no  proof  whatever,  in  support  of  the  assertion  made 
by  A.  D.  Macleod,  that  he  was  the  owner  of  the  notes.     It  was 
urged  that  the  words  *  Atty.  for  A.  D.  Macleod,'  were  merely  a 
descriptio  persome.     It  would,  however,  have  been  not  merely  an 
unmeaning,  but  an  untrue  description,  injurious  to  the  interest  of 
A.  D.  Macleod  himself,  if  he  had  been  the  owner  of  the  notes. 
We  think,  that  the  conduct  of  the  Bank,  in  not  calling  for  inquiry, 
under  circumstances,  which,  in  our  opinion,  so  loudly  demanded  it, 
prevents  them  from  being  viewed  as  hoyidfide  transferees  for  value; 
and  we  found  this  opinion,  not  on  the  exploded  ground  of  careless- 
ness or  want  of  prudence,  whether  in  a  greater  or  less  degree.     If 
we  were  to  support  this  transaction,  we  should  establish,  as  a  con- 
sequence  resulting  from  our  decision,  this  position,  that  an  attorney 
for  an  absent  principal  entrusted  with  the  Government  paper  of 
his  principal,  payable  to  that  principal  or  owner,  and  unendorsed 
by  such  principal,  has  only  to  write  a  form  of  endorsement  by 
procuration  in  his  principal's  name  on  the  *back  of  the  security, 
and  then  he  will  be  able  to  raise  money  on  it  for  any  purposes  of  his 
own,  if  he  will  but  assert  the  property  to  be  in  himself.  We  should 
decide,  in  effect,  that  a  fiction  of  some  transfer  to  the  attorney  is  to 
be  adopted,  and  that  a  power  is  to  be  viewed  as  in  the  nature  of 
proprietary  right,  such  a  decision  would  be  opposed  to  the  prin- 
ciples of  law  and  to  the  uninterrupted  current  of  decisions,  and  it 
would  tend  to  encourage  breaches  of  trust ;  such  a  decision  could 
not  tend  to  promote  the  true  interests  of  commerce,  which  depend 
80  much  on  the  due  performance  of  fiduciary  engagements.    The 
interests  of  depositors  must  be  considered  as  well  as  the  interests 
of  those  to  whom  depositaries  may  resort   for  aid  when  needing 
pecuniary  advances.    We  think,  that  one  who  forbears  to  inquire, 
under  such  circumstances,  as  the  present,  resting  oil  a  bare  statement 
of  an  agent  needing  an  advance,  that  the  property  is  his,  whilst  all 
the  circumstances  point  to  an  opposite  conclusion,  must  stand  or 
tall  by  the  truth  or  falsehood  of  that  statement.     It  is  his  duty  to 
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The  Bank    inquire  where  the  interests  of  third  parties  are  apparent,  and  the 
«.  absence  of  inquiry  would  facilitate  frauds ;  and  if  he  do  not  make 

Maolbod.     ^Jjj^j.  inquiry,  because  he  thinks  that  the  law  does  not  demand  it  of 
him,  he  must  take  the  consequences  of  his  error." 

From  this  judgment  the  present  apx3eal  was  brought,  which  now 
came  on  for  hearing. 

Mr.  Greenwoody  Q.C.,  and  Mr.  Leith,  for  the  appellants : 

The  notes  came  into  the  possession  of  the  appellants  in  the 
[  •o6  ]  ordinary  course  of  their  business,  as  bankers.  *The  endorsement 
by  A.  D.  Macleod,  as  attorney  for  the  respondent,  and  delivery  to 
the  Bank  of  the  notes  so  endorsed,  for  value  received,  constituted 
in  law,  a  valid  assignment  and  transfer.  The  Bank  had  no  right 
or  reason  to  suspect  fraud  on  the  part  of  A.  D.  Macleod ;  he  brought 
the  notes  endorsed.  It  was  proved  in  the  cause,  that  he  was 
empowered  by  the  respondent  to  endorse  and  negotiate  the  notes. 
What  inquiries,  therefore,  could  the  Bank  make?  Endorsed  bills 
in  the  hands  of  a  banker  are  negotiable  instruments :  Collins  v. 
Martin  (i),  Bolton  v.  Puller  (2),  Brandao  v.  Bamett  (3),  The  question 
will  turn  upon  the  power  conferred  on  A.  D.  Macleod.  A  person 
who  has  power  to  sell  goods,  we  admit,  cannot  pledge  them.  A 
distinction,  however,  exists  between  goods  and  negotiable  instru- 
[57  1  ments:  Wookey  y.  Pole  (4).  *  *  Here  the  Bank  were  bondjide 
holders,  for  value,  of  the  notes,  and  their  title  ought  not  to  be 
invalidated  by  any  misapplication  of  the  same  by  A.  D.  Macleod. 
The  authorities  referred  to  by  Sir  Lawrence  Feel,  as  to  bills 
wrongly  endorsed,  do  not  warrant  the  judgment  of  the  Court.  In 
Fearn  v.  Filica  (5)  the  question  was,  whether  the  endorser  had 
authority  to  endorse ;  and  to  the  same  effect  are  the  cases  of 
Adams  v.  Jones  (6),  Robinson  v.  Little  (7),  Robertson  v.  Kensington  (8), 
Attwood  V.  Munnings  {9),  Sigourney  v.  Lloyd  {10),  and  Goodman  v. 
Harvey  (11).  The  cases  of  Edie  v.  The  East  India  Company  (12),  Ex 
parte  Twogood  (13),  Walker  v.  McDonnell  (u),  Smith  v.  CUirke  (15), 


(1)  4  R.  R.  752  (1  Bos.  &  P.  648). 

(2)  4  E.  R.  723  (1  Bos.  &  P.  539). 

(3)  69  R.  R.  204  (12  CI.  &  Fin.  787 ; 
S.  a  6  Man.  &  G.  630). 

(4)  22  R.  R.  594  (4  B.  &  Aid.  1). 

(5)  8  Scott,  N.  R.  241. 

(6)  12  Ad.  &  El.  455;  IP.  &  D. 
474. 

(7)  9  a  B.  602. 


(8)  4  Taunt.  30. 

(9)  31  R.  R.  194  (7  B.  &  C.  278). 

(10)  32  R.  R,  504  (8  B.  &  C.  622). 

(11)  43  R.  R.  507  (4  Ad.  &  EL  870). 

(12)  2  Burr.  1216. 

(13)  12  R.  R.  178  (19  Yes.  229).' 

(14)  IIL.  T.  270. 

(15)  Peake,  225;  1  Esp.  180. 


TOL.  LXxxTTi.]    1849.    P.  C.    7  MOORE,  P.  C.  57—59. 


18 


Smith's  Mercantile  Law,  pp.  209-10  (4th  edit.),  are  strongly  in  onr 
favour. 

The  third  issue  was,  whether  the  respondent  did,  in  fact,  endorse 
the  notes.  The  Court  below  held,  that  a  party  could  not  endorse 
to  himself,  as  there  could  not  be  an  endorsement  without  delivery, 
any  more  than  he  could  sell  to  himself :  and,  therefore,  that  in  fact 
he  had  not  endorsed  the  notes.  This  is  not  law,  as  no  delivery 
was  requisite  to  complete  the  assignment.  It  was  formerly  thought 
by  the  Court  of  Exchequer,  in  Maraton  v.  Allen(\)  that  delivery 
must  be  proved ;  but  that  case  has  been  since  overruled :  *Haye8  v. 
Caulfield  (2),  and  Brind  v.  Hampshire  (a). 

There  is  also  another  objection,  upon  which,  we  submit,  the 
plaintiff  ought  to  have  been  nonsuited,  as  it  goes  to  the  root  of  his 
title.  Detinue  was  not  the  proper  form  of  action,  and  will  not  lie 
in  a  case  like  this:  BuUer's  Nisi  Prius,  tit.  "Detinue,"  pp.  48-9. 
A.  D.  Macleod  deposited  the  notes  in  1841,  and  the  Bank  sold  them 
in  1842:  the  action  was  brought  in  1846,  at  which  time  the 
respondent  had  no  right  of  possession. 

Mr.  Peacock,  Q.C.,  for  the  respondent : 

Upon  the  argument  of  the  appellants,  and  the  judgment  of  the 
Court  below,  two  questions  arise  :  First,  whether  the  endorsement 
was  a  blank  endorsement ;  and  secondly,  whether  there  had  been 
any  negligence  on  the  part  of  the  Bank.  I  do  not  dispute  the 
principle  laid  down  in  Foster  v.  Pearson  (4),  that  a  person  taking 
bills  of  exchange  bond  fid^  for  value,  has  a  good  title,  though 
he  take  them  without  care  or  caution,  except  so  far  as  the  want 
of  such  care  and  caution  may  affect  the  bona  fides  of  the  transac- 
tion. The  question,  is,  whether,  when  the  notes  were  in  the  hands 
of  A.  D.  Macleod,  they  were  negotiable  by  bearer.  If  the  notes 
had  been  payable  to  bearer,  I  should  not  deny  that  they  were 
negotiable;  but  on  the  face  of  the  notes  it  appears  they  were 
payable  to  James  W.  Macleod's  order,  and  certainly  he  never 
endorsed  them  in  blank.  The  third  point  raised  by  the  issue,  is, 
did  the  respondent  put  a  general  endorsement  on  the  notes.  That 
must  depend  entirely  on  the  power  given  to  A.  D.  *Macleod  by  his 
prmcipal ;  which  is,  to  "  sell,  endorse  and  assign,"  or  to  receive 
payment.     If,  therefore,  A.  D.  Macleod  had  no  power  to  do  what  he 


(1)  58  B.  R.  785  (8  M.  &  W.  494).  (4)  40  R. 

(2)  5  Q.  B.  81.  849). 

(3)  1  M.  ft  W.  365. 
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has  done,  the  endorsement  was  necessarily  void.     The  endorsement 
mentioned  in  the  power  of  attorney  was  for  the  purpose  of  authorizing 
him,  as  agent  for  the  purposes  of  a  sale,  and  it  is  clear  law,  that  a 
power  to  sell,  does  not  give  a  power  to  pledge:  De  Bouchout   v. 
Goldsmid  (i).      When  a  bill  is  offered  for  sale,  it  is  incumbent  on 
the  party  taking  it,  to  inquire  the  authority  for  its  transfer,  and 
that  disposes  of  the  cases  cited  by  the  appellants.     In  Collins  v. 
Martin  {2),  and  Brandao  v.  Baiiiettifi),  the  bills  were  payable   to 
bearer.     The  taker  of  a  bill  from  an  agent  must  ascertain   the 
authority  of  the  agent,  he  must  look  at  the  power  as  much  as  if 
it  was  part  of  the  bill,  and  must  see  that  the  agent  does  not  act 
beyond  his  authority,  as,  if  the  agent  does  so,  his  acts  are  void  : 
Attwood  V.  Munnings  (4).     Here  the  Bank  took  the  word  of  A.   D. 
Macleod  only,  that  the  notes  were  his  own,  and  made  him  endorse 
them,  making  him  also  personally  liable :  Adamsv,  Jones  {b).     The 
note  was  then  endorsed,  but  not  delivered  for  the  purpose  of  passing  it. 
Endorsement  is  'pnvid  facie  proof  of  delivery,  but  the  delivery  may 
be  rebutted  :  Robertson  v,  Kensifigton  {e).     It  is,  however,  said,  that 
A.  D.  Macleod  endorsed  to  himself,  that  he  was  both  agent  and 
endorsee,  and  that  it  must  be  presumed  that  he  got  the  note  back 
as  a  bond  fide  owner ;  but  it  is  evident,  that  he  had  it  merely  as  an 
agent,  and  in  that  case  the  Bank  were  bound  to  *make  proper 
inquiries,  and  in  not  doing  so  they  were  guilty  of  gross  negligence  : 
Crook  V.  Jadis  (7),  Backhouse  v.  Hairison  (8),  Foster  v.  Pearson  (9), 
Haynes  v.  Foster  (lo),  Alexander  v.  M'Kenzie  (ii). 

There  is  another  objection,  now  urged  for  the  first  time,  that 
detinue  will  not  lie.  Such  objection  cannot  be  entertained  at  the 
present  stage  of  the  appeal,  it  should,  if  tenable,  have  been  urged 
in  the  Court  below,  it  is  now  too  late. 


(Lord  Brougham  :  This  is  a  point  purely  technical,  and  if  not 
taken  in  the  Court  below,  cannot  be  taken  here. 


Mr.  Greenwood :  The  point  was  taken  by  the  second  plea,  that 
the  plaintiff  had  not  sufficient  interest  to  support  the  action.) 


Detinue    was    the 


proper 

(1)  5  Ves.  211. 

(2)  4  E.  R.  752  (1  Bos.  &  P.  648). 

(3)  69  Ii.  R.  204  (12  01.  &   Fin. 
787). 

(4)  31  R.  R.  194  (7  B.  &  0.  278). 

(5)  4  P.  &  D.  474. 

(6)  4  Taunt.  30. 


form   of    action  :     Comyns'   Dig-,  tit. 

(7)  5  B.  &  Ad.  909. 

(8)  5  B.  &  Ad.  1098. 

(9)  40  R.  R.  744  (1  Cr.  M.  &  R. 
849). 

(10)  40  R.  R.  755  (2  Or.  &  M.  237). 

(11)  18  L.  J.  C.  P.  94. 
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"Detinae,"  20;    Williams  v.  Archer  {i),  where  all  the  cases  are    ThbBank 
collected  oFBotoAL 

MACLEOD. 

Mr.  GreentcocHl,  in  reply. 

Their  Lordships  reserved  judgment  until  the  following  appeal, 
which  arose  out  of  similar  circumstances,  was  argued,  when  they 
delivered  a  joint  judgment  in  both  appeals  (2). 


On  Appeal  from  the  Sopremb  Court  at  Fort  Willum  in 

Bengal  (3). 

The  bank  of  BENGAL   v.  CHEISTOPHER  GEOEGE 

FAGAN  (4). 

(7  Moore,  P.  C.  61—76;  S.  C.  13  Jur.  945.) 

For  head-note,  see  the  case  of  The  Bank  of  Bengal  v.  Macleod,  ante^ 
p.  1. 

This  case,  involving  a  similar  question  to  the  preceding  appeal, 
was  an  action  of  trover  brought  by  the  respondent  against  the 
appellants,  the  Bank  of  Bengal,  upon  the  conversion  of  eight 
promissory  notes,  or  securities  for  the  payment  of  money,  by  the 
Govemor-General  of  India  in  Council.  The  plaint  contained 
one  count,  which  charged  the  defendants  with  the  conversion  of 
the  eight  promissory  notes  or  securities  of  the  4  per  cent,  loan, 
commonly  called  Company's  paper.  The  defendants  pleaded,  first, 
Not  guilty ;  and,  secondly,  that  the  plaintiff  was  not  possessed  of  the 
notes  of  his  own  property.    Upon  these  pleas  issues  were  joined. 

The  cause  came  on  for  trial,  on  the  19th  of  November,  1847, 
before  Sir  Lawrence  Peel,  Chief  Justice,  and  Sir  John  Peter  Grant, 
and  Sir  Henry  Wilmot  Seton,  Puisne  Judges  of  the  Supreme  Court. 

The  circumstances  which  distinguished  this  case  from  the  last, 
and  which  appeared  in  evidence,  on  the  trial,  were  these : 

On  the  4th  of  November,  1841,  the  respondent,  an  officer  on  the 
Bengal  Establishment,  drew  upon  his  bankers  and  agents,  Macleod, 
Pagan  &  Co.,  at  Calcutta,  in  favour  of  one  Tuttle  Charles,  for 
Bs.  6,000,  payable  at  ten  days  after  sight.     The  draft  was  presented 


(1)  75  R.  R.  738  (5  C.  B.  318). 

(2)  See  jMt,  p.  22. 

(3;  Present :  Lord  BfionOHAM,  liord 
Lahodale,  the  Right  Hon.  Dr.  LusH- 
iiroTON,  the  Right  Hon.  T.  Pembebton 
Lkioh,  and  the  Right  Hon.  Sir  E. 


1849. 
July  7. 19. 

Lord 
Brodoham. 

[61] 


Ryan. 

(4)  Cited,  London  Joint  Stock  Bank 
V.  bimmonB  [1892]  A.  C.  201,  219,  61 
L.  J.  Ch.  723 ;  Hamhro  y.  Burnand 
[1904]  2  K.  B.  10,  21,  26,  73  L.  J. 
K.  B.  669,  90  L.  T.  803,  C.A. 
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for  acceptance  to  Macleod,  Fagan  &  Co.  on  the  9th  of  November, 
1841.  In  the  meantime,  on  the  6th  of  November,  the  respondent 
forwarded  a  hoondee  for  Rs.  2,000,  endorsed  to  Macleod,  Fagan  &  Co., 
at  the  same  time  informing  them  of  his  draft  for  Rs.  6,000.  The  state 
of  the  account  between  the  respondent,  and  Macleod,  Fagan  &  Co., 
if  made  up  on  the  9th  of  November,  would  have  shown  a  balance  of 
6  annas,  8  pie,  due  from  the  respondent  to  them.  Upon  the 
presentation  of  the  respondent's  draft  for  Rs.  6,000,  Macleod, 
Fagan  &  Co.  wrote  to  the  respondent,  and  intimated  to  him  that 
they  had  no  available  funds  belonging  to  him  in  their  hands  to 
meet  the  draft.  The  respondent  then  agreed  to  give  them  a  power 
of  attorney,  upon  which  they  accepted  his  draft  for  Rs.  6,000. 

The  power  of  attorney  executed  by  the  respondent,  and  sent  to 
Macleod,  Fagan  &  Co.,  was  precisely  in  the  same  form,  as  the 
power  of  attorney  executed  by  Macleod,  and  set  out  in  the  preceding 
case  (i). 

On  the  24th  of  November,  A.  D.  Macleod,  one  of  the  partners  in 
the  firm  of  Macleod,  Fagan  &  Co.,  endorsed  and  delivered  to  the 
appellants  a  Company's  note  for  ♦the  sum  of  S.  Rs.  8,500,  payable 
to  the  respondent,  his  executors  or  administrators,  or  his  or  their 
order,   and  bearing  interest  at  four  per  cent.     This  paper  was 
endorsed  **  A.  D.  Macleod,  attorney,  for  Lieut.  C.  G.  Fagan.    Pay 
to  the  Bank  of  Bengal,  or  order. — A.  D.  Macleod."    The  appellants 
paid  the  sum  of  7,600  Company's  rupees  to  Macleod  who,  at  the 
same  time,  signed  and  gave  to  the  appellants  his  promissory  note 
of  that  date,  payable  at  three  months,  for  the  sum  of  Rs.  7,600,  and 
interest.     In  this  note,  it  was  expressed  that  the  Company's  note 
for  S.  Rs.  8,500  was  deposited  with  the  appellants,  as  a  collateral 
security  for  the  repayment,  as  well  of  the  Rs.  7,600  and  interest,  as 
of  any  sums  which  had  been  or  might  be  advanced  or  paid  to 
Macleod  by  the  appellants,  and  in  default  of  payment  the  Bank 
was  authorised  to  sell  the  Company's  paper,  and  reimburse  itself, 
paying  Macleod  the  surplus,  which  might  be  forthcoming  from  such 
sale ;  and  he  making  good  the  deficiency  if  any.    On  the  same  day, 
Macleod,  Fagan  &  Co.  paid  the  respondent's  draft  for  Rs.  6,000. 

On  the  7th  of  December,  1841,  Macleod,  Fagan  &  Co.  endorsed 
and  delivered  to  the  appellants  seven  other  Company's  notes,  of  two 
of  which  the  respondent  was  the  original  payee,  and  of  the  others 
endorsee,  for  sums  amounting  altogether  to  Rs.  5,800.  These 
notes  were  endorsed  as  follows :  ''  C.  G.  Fagan,  by  his  attornies, 

(I)  AnU,  p.  4. 
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llacleod,  Fagan  &  Co.     Pay  to  the  Bank  of  Bengal,  or  order.— 

liiCLioD,  Fagax  &  Co."     And  the  appellants,  upon  receiving  the 

Company^s  notes,  paid  to  Macleod,  Fagan  &  Co.  Bs.  5,000,  taking 

also  the  promissory  note  of  Macleod,  Fagan  &  Co.,  at  three  months' 

date,  for  saeh  sum   and    interest,  which    promissory  note  was 

expressed  in  terms  similar   to  *those  used  in  the  note  given  on 

the  24th  of  November,  by  A.  D,  Macleod,  that  the  seven  Company's 

notes  had  been   deposited   as  collateral   security   for  repayment 

of  Bs.    5,000,  and    interest,  and   of  all  sums  which  had  been, 

or  might  be,  advanced   or  paid  to  Macleod,  Fagan  &  Co.  by  the 

appellants. 

Default  having  been  made  in  payment,  the  Bank  of  Bengal  sold 
the  several  notes,  bo  delivered  to  them,  in  February  and  March, 

1843,  and  realized  the  amount. 

Macleod,  Fagan  &  Co.  became  insolvent,  and  on  the  16th  of  May, 

1844,  an  account  was  rendered  to  the  respondent  by  the  assignee  of 
the  Insolvent  Court,  at  Calcutta,  in  whom  the  estate  of  Macleod, 
Fagan  &  Go.  had  become  vested.  The  respondent  corresponded 
with  the  official  assignee  on  the  subject  of  the  estate  of  Macleod, 
Fagan  &  Co.,  and  received  a  dividend  on  the  balance  due  to  him 
apon  his  account  with  that  firm,  in  which  the  proceeds  of  the 
Company's  notes  in  question  were  included. 

Upon  this  evidence,  a  verdict  was  found  for  the  respondent,  with 
Bs.  12,908.  2.  5.  damages.  On  the  28rd  of  November,  a  rule  was 
granted  upon  a  motion  on  behalf  of  the  appellants,  pursuant  to 
leave  reserved  at  the  trial,  calling  upon  the  respondent  to  show 
cause  why  the  verdict  entered  for  the  respondent  should  not  be  set 
ftfiide,  and  a  verdict  be  entered  for  the  respondent  on  the  issue  taken 
on  the  first  plea,  and  for  the  appellants  on  tne  issue  taken  on  the 
second  plea,  or  why  a  nonsuit  should  not  be  entered. 

On  ^e  18th  of  January,  1848,  after  argument,  the  Coubt  dis- 
charged the  rule,  with  costs.  Sir  Lawrence  Feel,  Chief  Justice, 
delivered  the  judgment  of  the  Court,  as  follows: 

'*  This  case  is,  in  our  opinion,  undistinguishable  in  principle  from 
that  of  Macleod  v.  The  Bank  of  Bengal*  Both  are  founded  on 
authorities  which,  if  they  are  not  to  be  followed,  must  be  overruled 
by  a  higher  tribunal  than  this  Court.  The  grounds  upon  which  it 
is  sought  to  distinguish  the  present  case,  appear  to  us  to  be  untenable. 
We  think  there  was  no  recognition.  The  evidence  does  not  show  a 
sale  in  fact  by  Macleod,  Fagan  &  Co.,  to  themselves,  supposing  such 
a  sale  to  have  been  legally  valid.    ^Ye  view  this  sale  as  a  mere 
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fiction ;  it  is  ingeniously  introduced  to  support  an  argument  which 
would  otherwise  rest  on  no  foundation.  The  evidence  shows,  that 
the  plaintiff  was  subsequently  informed  of  a  sale,  but  it  does  not 
show  that  he  knew  the  real  circumstances  ;  and  there  is  no  evidence 
of  any  sale  except  that  by  the  Bank  of  Bengal,  which  is  not  the  sale 
which  the  argument  treats  as  recognised :  but  an  imaginary  sale  by 
Macleod,  Fagan  &  Co.,  for  the  plaintiff,  to  themselves,  is  the  subject 
of  the  supposed  recognition.  It  is  said  that  Macleod,  Fagan  &  Co. 
had  a  lien,  and  that  they  transferred  that  lien  to  the  Bank  of 
Bengal.  Macleod,  Fagan  &,  Co.  undoubtedly  had  a  lien ;  but  if  the 
nature  of  it  be  considered,  the  consequence  to  the  plaintiff's  success 
in  this  action,  which  it  is  sought  to  deduce,  will  not  follow.  The 
Bank  of  Bengal  sold  these  securities.  This  act  could  be  supported 
under  the  power  of  attorney  alone.  For  the  paper  was  specially 
endorsed  to  the  plaintiff,  and  has  been  by  him  unendorsed,  unless 
the  power  has  been  executed.  If  bills  of  exchange  are  drawn, 
payable  to  the  order  of  A.,  and  A.  pays  them  into  his  banker's  hands 
without  endorsing  them,  it  is  obvious,  that  though  A.  may  become 
subsequently  indebted  to  his  banker,  *and  his  banker  may  have  a  lien 
on  those  bills,  that  this  lien  does  not  operate  to  transfer  a  property 
in  such  bills,  and  is  only  an  equitable  interest.  The  debts  which 
they  secure  and  evidence,  are  transferable  by  the  custom  of  mer- 
chants, but  transferable  by  the  custom  in  such  a  case  by  endorsement 
only,  not  by  delivery  without  endorsement ;  the  bills  not  being  in  a 
state  that  the  property  in  them  can  pass  by  delivery.  Collins  v. 
Martin  (i)  will,  if  it  be  attentively  examined,  show  that  it  is  the 
nature  of  the  property  in  bills,  which  enlarges  the  power  of  aliena- 
tion over  that  which  exists  as  to  mere  chattels.  Without  a  valid 
endorsement,  no  property  in  these  specially  endorsed  Becurities 
could  be  transferred  to  the  Bank,  so  as  to  prevent  their  sale  from 
operating  as  a  conversion  ;  and  by  a  conversion  their  lien  would  for 
any  defensive  purposes  in  this  action  be  destroyed.  The  question 
is,  therefore,  simply  this :  was  the  power  exercised  or  abused  ?  We 
think,  upon  the  evidence,  that  it  was  grossly  abused.  If  such  an 
exercise  of  a  power  could  be  supported,  then  a  lien  might  be  enlarged 
to  the  prejudice  of  the  owner  by  the  fraud  of  the  agent.  It  is, 
therefore,  in  our  opinion,  clear,  that  the  Bank  of  Bengal  could  not 
be  in  a  better  position  than  Macleod,  Fagan  &  Co.,  against  the 
plaintiff.  They,  Macleod,  Fagan  &  Co.,  could  sell  the  plaintiff's 
paper  and  confer  property  in  it,  if  they  followed  the  authority 
(I)  4  E.  E.  752  (I  Bos.  &  P.  648), 
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conferred :  that  authority,  if  the  correspondence  and  the  power  be     Trb  BAMt 

looked  eA,  was  not  to  pledge  the  paper,  still  less  to  pledge  it  to  e, 

another  for  their  own  advantage.      The  sale  by  the  Bank  was       ^'^oait. 

unauthorised,  since  the  pledge  to  the  Bank  was  an  unauthorised 

pledge.    The  real  contract  between  the  Bank  of  Bengal,  and  Macleod, 

Fagan  &  Co.  was  not  *a  contract  that  the  latter  should  transfer  their       [  *tf 7  ] 

lien,  but  it  was  a  totally  different  contract :  and  it  cannot  be  viewed 

now  otherwise,  because  it  is  found  to  be  unsupportable  as  it  really 

was.    What  ground  there  is  for  assuming  a  sale  by  Macleod, 

Fagan  &  Co.  to  themselves  is  best  tested  by  this ;  whether  on  this 

evidence  if  they  had  retained  the  paper  and  it  had  risen  in  value, 

and  the  plaintiff  tendering  to  them  the  amount  of  their  advances 

had  claimed  to  have  his  paper  back,  they  could  have  said :  '  Look 

at  these  endorsements  made  by  us  as  your  attorneys :  the  property 

is  ours :  we  have  sold  to  ourselves,  and  we  will  take  advantage  of 

the  rise  in  the  value.'    The  plaintiff  is,  in  our  opinion,  entitled  to 

retain  his  verdict.    It  is  not,  in  discussion,  under  this  rule,  whether 

the  verdict  should  stand  for  the  full  amount  of  the  damages,  or  for 

that  sum  reduced  by  the  amount  of  Macleod,  Fagan  &  Co/s  lien 

against  the  plaintiff.    The  defendant  has  not  availed  himself  of  the 

leave  offered  him  at  the  trial,  to  move  to  reduce  the  damages,  as  we 

understand,  because  that   reduction  might  prejudice  his  right  of 

appeal.     Upon  that  point,  therefore,  we  express  no  opinion.    If  this 

case  be  appealed,   and  our  decision  be  sustained  on  the  main 

question,  then  if  the  defendant  is  entitled  at  law  to  a  reduction  of 

the  damages  to  the  extent  of  the  lien  of  Macleod,  Fagan  &  Co., 

against  the  plaintiff,  the  evidence  furnishes  the  means  of  making 

that  reduction,  if  the  verdict  not  questioned  now  on  this  point  can 

be  appealed  against  on  that  ground.     The  plaintiff,  if  he  be  legally 

entitled  to  retain  his  full  damages,  is  certainly  a  trustee  for  the 

surplus;  whether  for  the  Bank  of  Bengal  or  for  the  creditors  of 

Macleod,  Fagan  &  Co.,  it  is  not  necessary  for  us  to  decide.    A  mere 

equitable  lien  could  not,  we  *apprehend,  furnish  ground  for  a  reduc-       [  'es  J 

tion  of  damages  in  an  action  of  law ;  and  whether  the  lien  of  Macleod, 

Fagan  &  Co.  be  treated  as  merely  a  common  law  lien  on  a  chattel, 

or  as  a  lien  on  a  negotiable  instrument,  needing  endorsement,  and 

unendorsed,  still  the  lien  of  their  transferee,  the  Bank,  would 

be  but  equitable,  if  the  power  of  attorney  was  not  duly  exercised. 

A  lien  on  a  mere  chattel,  is  not  at  common  law  transferable, 

Legff  V.  Evaiis  (i>,  and  the  case  is  not  within  the  Factor  Act. 

*  (1)  '55  R.  R.  490  (G  M.  &  W.  42). 
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The  Bank     That  the  transfer  for  a  valuable  conBideration  of  an  unendorsed 
OP.  BNOAL    j^.jj  ^^  note,  payable  to  order,   confers  only   an  equitable  right: 
FAOAF.       Watkina  v.  Maule  "  (i). 

Judgment  was  afterwards  signed  for  the  amount  of  such  damages 
and  costs. 

From  this  judgment,  the  Bank  of  Bengal  appealed  to  her  Majesty 
in  Council,  and  the  case  came  on  for  hearing  at  the  same  time  as 
the  appeal  of  The  Bank  of  Bengal  v.  Macleod  (2). 

Sir  Frederick  Thesiger,  Q.C.,  itfr.  Greenwood,  Q.C.,  and  Mr. 
Hare,  for  the  appellants  : 

The  notes  in  question  were  negotiable  instruments,  and  came  into 
the  hands  of  the  appellants,  in  the  course  of  their  business  as 
bankers.  Macleod,  Fagan  &  Co.  were  the  agents  at  Calcutta  of  the 
respondent,  to  whom  they  had  advanced  money,  on  tlie  securities  of 
those  very  notes,  and  he  in  return  empowered  them  to  endorse  the 
notes;  which  they  did,  for  value  received,  to  the  appellants.  The 
appellants  have  nothing  to  do  with  the  alleged  fraud  of  Macleod, 
Fagan  &  Co.,  in  pledging  the  notes,  they  could  have  no  reasonable 
t  *^*  ]  grounds  for  suspecting  that  they  were  improperly  dealing  *with  the 
notes.  The  question  really  turns  upon  this,  whether  the  power  was 
properly  exercised  by  them.  The  form  of  the  power  of  attorney 
granted  by  the  respondent  to  Macleod,  Fagan  &  Co.  is  to  ''  sell, 
endorse  and  assign,"  and  may,  therefore,  be  read  distributively  or 
conjunctively,  as  you  please  :  Baldwin's  case  (3).  The  Bank  were 
authorised  by  law  in  selling.  In  Stieimeld  v.  Holden  (4)  the  pledgee 
sold,  and  it  was  held  that  he  could  not  be  sued  in  trover  for  bills  of 
lading.  Every  deed  is  to  be  taken  most  strongly  against  the  grantor. 
He  cannot  defeat  his  own  grant :  Comyns'  Dig.,  tit.  **Grant "  (E  14). 
But  it  is  said  that  the  power  to  endorse  is  auxiliary  only  :  that  is 
not  so  ;  it  is  the  real  object  of  the  power.  In  Murray  v.  The  East 
India  Company  [b),  and  Fenn  v.  Hairi8on{6),  there  was  no 
authority  given  by  the  power  to  endorse ;  those  cases,  therefore, 
are  distinguishable  from  the  present.  Ex  parte  Tworjood  (7), 
Ex  parte  Pease  (s),  and  De  Bouchout  v.  Goldsmid  (9),  are  to  the 
same  effect. 

(1)  2  J.  &  W.  243.  (6)  3  T.  R.  7u7  ;  4  T.  E.  177. 

(2)  Ante,  p.  1.  (7)  12  R.  R.  178  (19  Ves.  299). 

(3)  Leon.  74.  (8)  19  Ves.  25. 

(4)  4B.  &  C.  5.  (9)  5  Ves.  211. 

(5)  24  R.  R.  325  (5  R.  &  Aid.  204). 
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Mr.  Serjt.  Byles^  Mr.  Peacock,  Q.C.,  and  Mr.  Maude,  for  the     The  Bank 
,      /  OF  Bengal 

respondent :  ^, 

The  power  of  attorney  given  to  Macleod,  Fagan  &  Co.,  was  for 
the  purpose  of  enabling  them  to  deal  with  the  notes,  as  agents  for 
the  benefit  of  the  respondent,  it  did  not  give  them  any  authority  to 
pledge  the  notes ;  their  pledging  or  assigning  them  to  the  appellants 
was,  therefore,  a  fraud  upon  the  respondent.  An  unauthorised 
endorsement  conveys  no  more  title  than  a  forgery,  and  *the  [  •to  ] 
question,  is,  whether  this  endorsement  entirely  converted  the  note, 
into  a  bill  payable  to  bearer,  and  if  so,  was  it  authorised.  Powers 
of  attorney  are  to  be  construed  and  limited  to  their  expressed 
particular  object:  Chitty,  "On  Bills  of  Exchange,"  p.  29  (9th 
edit.).  In  this  case  there  is  no  power  given  to  pledge.  The 
authority  is  "  to  sell,  endorse  and  assign."  It  is  admitted  that  the 
notes  were  pledged  for  the  personal  use  of  Macleod,  Fagan  &  Co., 
at  less  than  their  value,  and  that  the  agent  also  gave  his  promissory 
note  to  the  Bank.  An  agent  cannot  deal  for  himself  at  law  or 
in  equity:  Farebrothei*  y.  Siviinons  (i),  Brookmany.  Rothschild  (2), 
Marshall  v.  Kinner  (3).  If  the  word  "  endorse  "  had  been  the  only 
word,  he  could  have  sold ;  but  we  submit  that  the  word  ''endorse" 
is  controlled  by  the  context,  and  these  words  must  be  taken  collec- 
tively, and  that  the  appellants  wholly  failed  in  making  out  any 
defence  to  the  action.  There  was  quite  sufficient  grounds  to  induce  . 
the  Bank  to  suspect  that  Macleod,  Fagan  &  Co.,  were  dealing 
improperly  with  the  notes.    ♦    *    * 

Mr.  Greemvood,  in  reply : 

The  power  "  to  sell,  endorse  and  assign  "  is  general.  The  Bank 
of  Bengal  had  no  reason  to  suspect  fraud  on  the  part  of  Macleod, 
Fagan  &  Co.,  if,  indeed,  there  was  any.  It  was  perfectly  reason- 
able to  suppose,  that  as  the  balance  was  against  Fagan,  and  he 
wanted  money,  *he  wished  to  raise  money  by  pledging  the  notes.  [  ♦?!  j 
It  might  be  imprudent  at  that  time  to  sell  them,  when  the  money 
could  be  raised  by  pledging. 

On  the  19th  of  July,  1849,  judgment  was  delivered  in  this 
appeal,  and  also  in  the  preceding  case  of  The  Bank  of  Bengal  v. 
Macleod  (4),  by 

(1)  24  B.  K.  399  (5  B.  &  Aid.  333).     (3)  1  Stark.  499. 

(2)  30  B.  B.  147  (3  Sim.  153;  .Sf.  r.    (4)  See  ante,  p.  1. 
5  Bligh,  N.  S.  165). 
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[•72] 


Lord  Brougham  : 

Both  tliese  cases  involve  the  same  question,  and  depend  mainly 
on  the  decision  of  that  question.  If  it  be  determined  in  the 
appellants'  favour,  in  the  first  appeal,  they  are  both  decided  for 
them;  if  that  be  given  against  them,  special  circumstances, 
peculiar  to  the  second  appeal,  require  to  be  considered. 

That  question  relates  to  the  authority  which  the  house  of 
Macleod  &  Co.,  agents  of  James  William  Macleod,  in  the  one  case, 
and  of  Captain  Fagan,  in  the  other,  had  to  endorse  the  paper 
belonging  to  these  principals,  and  deposited  with  them  as  agents, 
and  the  authority  is  the  same  in  both  cases;  for  although  a 
correspondence,  peculiar  to  the  second,  is  relied  upon,  as  qualifying 
or  limiting  the  authority,  it  does  not  appear  to  us  to  possess  that 
virtue ;  even  supposing  it  could  be  imported  into  the  consideration 
of  the  case,  and  allowed  to  influence  the  construction  of  the  power 
of  attorney,  on  which  the  authority  of  the  agents  rests. 

It  is  admitted,  on  all  hands,  that  if  Macleod  &  Co.,  having  the 
bills  in  their  possession,  had  no  power  to  endorse  them,  their  act 
of  endorsation  would  convey  no  title  to  the  party  taking  and  dis- 
counting them,  any  *more  than  a  forgery  would  do.  It  is  equally 
admitted,  on  the  other  hand,  that  if  they  had  the  authority  to 
endorse,  their  endorsement  passed  the  property.  It  may  be  taken 
>  as  also  established,  that  whatever  may  have  been  the  law  laid 
down  in  Gill  v.  Cubitt  (i),  and  Dotvn  v.  Hailing  (2),  and  one  or  two 
other  cases,  and  not  abandoned,  at  least,  as  far  as  the  language 
went,  which  the  Court  used  in  some  subsequent  cases,  is  now  law 
no  longer ;  and  that  the  negligence  of  the  party  taking  a  negotiable 
instrument,  does  not  fix  him  with  the  defective  title  of  the  party 
passing  it  to  him.  Thus,  the  main  and  fundamental  question  is, 
had  Macleod  &  Co.  authority  to  endorse  under  the  power  of 
attorney?  which  is  in  the  same  words  in  both  cases. 

It  is  to  *'  sell,  endorse  and  assign,  or  to  receive  payment  of  the 
principal  according  to  the  course  of  the  Treasury — and  to  receive 
the  consideration-money,  and  give  a  receipt  for  the  same."  It  is 
contended  for  the  respondent,  that  the  words,  "  sell,  endorse  and 
assign,"  used  conjunctively,  cannot  be  used  in  the  disjunctive,  but 
that  the  only  power  given  to  endorse  is  one  ancillary  to  sale,  and 
that  we  are  to  read  it,  as  if  it  were,  power  to  sell,  and  for  the 
purposes  of  selling,  to  'endorse.  This  construction  is  endeavoured 
to  be  supported  by  referring  to  the  variation  of  "or"  for  "and" 
(1)  3  B.  &  C.  46S.  (2)  4  B.  &  a  330/ 
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immecliately  following — "or  to  receive  the  money  at  the  Treasury." 

We  are  unable  to  go  along  with  this  view  of  the  instrument.     The 

variation  is  clearly  owing  to  a  new  subject-matter  being  introduced. 

The  matter  first  dealt  with,  is  the  use  of  the  paper  as  a  continuing 

and  subsisting  instrument ;  as  securities  not  paid  off,  the  matter 

afterwards  dealt  with,  is  the  receiving  of  the  money  due  on  these 

securities,  wben  paid  off,  and  *when  they  ceased   to  exist— it  is 

called  **  payment  of  the  principal,"  and  then  follows  a  like  power 

to  receive  the  consideration-money,  and  give  receipts ;  that  is,  to 

receive  the  money,  and  give  receipts  for  the  money  arising  from 

the  sale,  endorsement,  and  assignment,  because  to  that  alone  could 

this  clause  apply — the  giving  up  the  paper  to    the    Treasury, 

authorized  by  the  second  clause,  requiring  no  receipt  whatever. 

The  change  of  "and"  for  "or."  in  the  second  clause  does  not, 
therefore,  appear  at  all  to  alter  or  affect  the  construction  of  the 
first  clause  or  member  of  the  sentence.  Shall  we,  then,  say,  that 
a  power  to  "  sell,  endorse,  and  assign,"  does  not  mean  a  power  to 
sell,  a  power  to  endorse,  and  a  power  to  assign?  And  would 
not  such  a  negative  or  exclusion  be  doing  violence  to  the 
plain  sense  of  the  words?  If  we  adopt  this  exclusive  construction, 
we  must  hold,  that  these  words  not  only  give  no  powers  to 
endorse,  without  selling,  but  also,  that  they  give  no  power  to 
sell  without  endorsing,  and  we  must  suppose  the  agent  acting 
under  such  a  power  to  be  entirely  crippled.  Now,  as  there 
can  be  no  doubt  that  this  is  a  general  form  for  powers  of  attorney 
to  deal  with  negotiable  instruments,  and  that  in  the  general  case, 
whatever  may  have  been  the  understanding  in  the  case  at  the  Bar, 
the  power  to  endorse  is  intended  to  be  conveyed.  Were  we  to  adopt 
the  respondent's  construction,  we  should  sanction  this  position,  not 
only  that  all  powers  now  existing  and  acted  on,  and  which  have 
been  acted  on,  if  conceived  in  this  form,  are  most  defective,  indeed, 
almost  inoperative,  and  that  what  has  been  done  under  them,  and 
is  now  done  under  them,  is  insufficient  to  convey  a  title  to  the  taker  of 
the  negotiable  instrument,  but  that  in  future,  to  make  such  powers 
complete,  indeed,  *to  render  them  useful,  a  new  and  very  tauto- 
logous  phraseology  must  be  adopted,  as  this  "  power  to  sell,  and  also 
to  endorse,  and  also  assign,  or  to  endorse  without  selling,  or  to 
assign  without  selling  or  endorsing,  or  to  sell  without  endorsing," 
and  so  forth.  It  appears  to  us,  that  the  rational  and  the  natural 
construction  is  the  one  which  represents  a  power  "  to  sell,  endorse,  and 
assign,"  as  a  power  to  sell,  a  power  to  endorse,  and  a  power  to 
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assign — so  that  these  acts  may  be  done  apart  or  together,  and  that 
the  powers  are  conveyed  conjointly  and  severally.  The  elliptical 
mode  of  expression,  by  not  repeating  the  words  "  a  power,"  or  "  full 
power,"  we  consider  to  be  thus  properly  supplied,  and  the  expression 
thus  justly  expounded  in  the  ordinary  mode  of  parlance. 

But  it  is  said,  that  the  power  was  given  to  do  the  acts  in  question 
on  the  donor's  behalf.    This  is  really  only  saying,  that  what  the 
agent  is  to  do,  he  is  to  do  as  representing  the  principal ;  as  doing  it  on 
behalf  of,  or  in  the  place  and  in  the  right  of,  the  principal.    But  it  is 
further  said,  that  even  if  the  expression  be  read  as  only  amounting 
to  this,  the  endorsement  is  to  be  only  made  for  the  benefit  of  the 
principal,  and  not  for  the  purposes  of  the  agent.    We  do  not  see 
how  this  very  materially  aflfects  the  case,  for  it  only  refers  to  the 
use  to  be  made  of  the  funds  obtained  from  the  endorsement, 
not  to  the  power ;  it  relates  to  the  purpose  of  the  execution,  not  to 
the  limits  of  the  power  itself;  and  though  the  endorsee's  title  must 
depend  upon  the  authority  of  the  endorser,  it  cannot  be  made  to 
depend  upon  the  purposes  for  which  the  endorser  performs  his  act 
under  the  power  (i). 

We  find  great  reason  to  commend  the  ability  and  learning  and 
diligence  shown  in  the  judgment  delivered  *below.  But  it  would 
have  been  more  satisfactory  to  have  found  that  the  argument,  as 
urged  before  us  in  support  of  the  judgment,  had  been  considered  by 
that  Court.  On  the  contrary,  we  cannot  find  any  reference  to  the 
terms  of  the  power,  either  in  the  judgment  or  in  the  reasons  given 
in  the  petition  of  appeal.  The  Court  seems  to  have  assumed,  that 
there  was  no  authority  to  endorse.  Indeed,  the  printed  cases  do 
not  themselves  seem  to  take  the  point,  or  to  raise  the  question  ; 
and  yet  the  respondent  here  distinctly  admits  that  the  judgment 
cannot  stand,  if  there  was  the  power  to  endorse  generally. 

I  have  seen,  since  the  argument,  the  printed  forms  used  at  the 
India  House,  of  powers  of  attorney.  They  are  all  in  the  words  here 
used,  **  endorse,  sell  and  assign,"  and  their  title,  which  is  placed 
in  red  ink  at  the  top  of  the  page,  shows  the  meaning  affixed  in 
practice,  to  those  words.    It  is,  power  "  to  sell  or  endorse." 

Much  reliance  was  placed  by  respondent  on  the  case  of 
De  Boucliout  v.  Ooldsmid  (2).  But  the  question  there  was,  whether 
shares  could  be  pledged  by  an  agent  acting  under  power  ''  to  sell. 


(1)  This  passage  is  cited  with 
approval  by  Collins,  M.  R.,  and 
Mathew,  L.  J.,  Hambro  y.  Bumand 


[1904]  2KB.  pp.  21,  26. 
(2)  6  Ves.  211. 
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assign  and  transfer/'  and  the  undisputed  law,  as  to  his  being  unable 
under  an  authority  for  selling,  to  pledge  goods  of  his  principal,  was 
held  applicable  to  shares  as  well  as  goods.  The  question  here  arises 
on  a  negotiable  instrument,  and  it  was  by  no  means  decided  in  the 
case  referred  to,  that  a  power  to  *'  sell,  endorse  and  assign,"  is  con- 
fined to  selling,  without  extending  to  endorsing.  The  frame  of  the 
two  powers  upon  the  construction  of  which  the  whole  question  here 
turns,  is  entirely  different  in  the  two  cases.  In  the  case  of 
De  Bouchout  v.  Gotdsmid^  there  are  only  the  words  "  sell,  assign  and 
transfer,"  and  no  word  of  pledging,  *or  referring  to  deposit,  at  all. 
In  1834, 1  examined  fully  all  the  cases  within  the  principle  of 
Df  Bouchout  V.  Gold^mid,  in  the  case  of  Wilson  v.  Moore  (i), — approxi- 
mating to  the  former  case,  and  I  am  informed  that  this  decision  of 
WiUon  V.  Moore  has  since  been  constantly  cited,  as  ruling  the 
question  ;  but  I  must  remark,  that  in  the  judgment  there  given,  I 
cited  the  cases  of  Gill  v.  Cubitt,  and  Down  v.  Hcdling,  as  having 
gone  far  to  overrule  Lawson  v.  Weston  {2).  These  cases  are  no 
longer  law,  and  Lord  Kenton's  opinion  is  set  up  and  supported 
by  all  the  lawyers. 

As  we  are  with  the  appellants  on  this  fundamental  point,  in 
both  cases,  it  becomes  unnecessary  to  say  anything  of  the 
peculiar  circumstances,  which  distinguishes  the  second  from  the 
first  appeal.     There  must  be  a  reversal  in  both  appeals. 

In  answer  to  the  question  of  counsel  respecting  the  form  of  the 
Order  to  be  made. 

Lord  Bbouohax  said,  that  the  judgment  in  both  appeals  being 
reversed,  the  defendants  ought  to  be  placed  in  the  same  situation, 
as  if  there  had  been  a  verdict  for  them  in  the  first  instance :  and 
there  being  no  jury  at  Calcutta,  the  Court  being  both  Judge  and 
jury;  it  would,  therefore,  be  out  of  all  question  to  grant  a  new 
trial.  The  verdict  must,  therefore,  be  entered  for  the  defendants, 
in  both  cases. 
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By  Orders  in  Council,  bearing  date  the  80th  day  of  July,  1849, 
it  was  ordered,  that  the  judgments  of  the  Supreme  Court  of  Fort 
William  in  Bengal,  be  and  the  same  were  thereby  reversed,  and 
that  verdicts  be  entered  for  the  defendants  in  the  said  causes  or 
actions. 

(1)  36  &  B.  272  (1  My.  ft  K  337).  (2)  4  Esp.  66. 
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On  Appeal  from  the  Supreme  Court  at  Auckland,  Ne^v 
Zealand  (i), 
18^9.  EEG.   V.  GEORGE  CLARKE  (2). 

'^'^51^'  HEARD,  Ex  parte. 

A/tfy  15.  (7  Moore,  P.  C.  77—85.) 

Rt.  Hon.  T.  Qucere,  whether  the  Governor  of  the  Colony  of  New  Zealand,  has,  under 

Pemberton  his  general  authority,  as  such  Governor,  vested  in  him,  so  much  of  the 

Leigh.  prerogative  of  the  Crown,  as  relates  to  the  making  of  grants  of  waste  lands 

[  77  ]  within  the  Colony  ? 

A  grant  of  lands  made  by  the  Governor  to  a  land  claimant,  founded  upon 
the  recommendation  contained  in  the  report  of  a  Commissioner,  such  g^r&nt 
embracing  a  quantity  of  land  exceeding  the  amount  prescribed  by  ordi- 
nance, Sess.  1,  No.  2,  of  1841  :  Held,  in  scire  faciaSy  void,  and  judgment 
given  for  the  Crown. 

This  was  a  proceeding  in  scire  facias,  to  annul  a  grant  of  land, 
made  by  the  Governor  of  the  islands  of  New  Zealand,  in  the  name 
of  the  Crown,  in  favour  of   the  respondent,  George  Clarke,  his 
heirs  and  assigns,  by  her  Majesty's  Attorney-General  for  the  colony 
of  New  Zealand,  by  virtue  of  a  warrant  under  the  hand  of  the 
Governor  and  Commander-in-Chief  of  the  islands  of  New  Zealand, 
and  issued  under  the  public  seal  of  the  islands.     The  writ  recited, 
that  by  certain  deeds  of  grant,  dated  the  16th  of  May,  1844,  and 
signed  by  Robert  Fitz  Eoy,  Esquire,  then  Governor,  and  signed 
[*i^]       with  the  public  seal  of  the  colony,  certain  portions  *or  parcels  of 
land  in  the  deeds  more  particularly  described,  amounting  in  the 
whole  to  5,500  acres,  were  granted  unto  the  respondent,  his  heirs 
and  assigns :  and  reciting,  that  her  Majesty  was  given  to  under- 
stand that  the  grants  were  issued  unlawfully,  and  contrary  to  the 
provisions  of  a  certain  ordinance,  Sess.  1,  No.  2  (8),  and  that  the 
same  ought  to  be  declared  void  and  annulled,  and  the  sheriff  was 
commanded  to  make  known  to  the  respondent,  that   he  was  to 
appear  before  the  Court  to  show  why  the  deeds  of  grant  so  made 
to  him,  ought  not  to  be  declared  void,  and  annulled. 

The  respondent  having  appeared  to  the  writ,  the  Attorney-General 
d^lared  in  scire  facias  against  him.  The  declaration  alleged,  that 
the  grant  of  the  16th  of  May,  purported  to  convey  to  the  respon- 
dent, his  heirs  and  assigns,  all  that  allotment  or  parcel  of  land, 
said  to  contain  4,000  acres,  more  or  less,  situated  between  Waimate 
and  Hobianger  ;  that  the  4,000  acres,  comprised  in  and  purported 

(1)  Present:   The  Bight  Hon.  Dr.  (2)  Comm. onandexpl., i?.y. ^ti^Aet 

LusHiNGTON,  the  Right  Hon.T.PEM-  (1865)  L.  R   1   P.  C.  81,  92,  35  K  J. 

BEBTON  Leigh,  Sir  J oiin  Jervis, Knt. ,  P.  C.  23. 

and  Sir  Ebwabd  Byan,  Knt.  (3)  Passed  9th  June,  1841. 
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to  be  i^nted  by  the  grant  were  claimed  by  the  respondent,  as        Rbo. 
having  been  purchased  by  him  from  certain  of  the  natives  of  that      clarke. 
country,  before  the  proclamation  of  the  Queen's  sovereignty  over 
the  islands ;  that  the  claim  of  the  respondent  Diras  duly  referred 
for  investigation,  pursuant  to  the  provisions  of  the  Land  Claims 
Ordinance^  Sees.  1,  No.  2,  to  two  Commissioners,  Godfrey  and 
Eichmond,  who  duly  heard  and  examined  the  same,  and  on  the 
13th  of  May,  1843,  reported  upon  the  same,  for  the  information 
and  guidance  of  the  officer  for  the  time  being  administering  the 
Government  of  the  colony :  that  the  said  Commissioners  were  not 
'aathorised  by  the  Governor  in  Council  to  recommend  a  grant  of       [  •79  ] 
land  to  the  respondent,  exceeding  2,560  acres ;  that  the  Commis- 
sioners, by   their  rei)ort   dated  13th  day  of   May,  1843,  recom- 
mended that  a  portion  only  of  the  land  claimed,  namely,  2,560 
acres,  should  be  granted  to  the  respondent;  that  the  report  was 
confirmed  by  the  officer  administering  the  Government,  for  whose 
information  and  guidance  the  same  report  was  made,  and  that  the 
confirmation   of   the  report  was  published    in    the  New  Zealand 
(iiyremmctit  Gazette,  of  the  2l8t  of  June,  1843;  that  subsequently, 
on  the  16th  of  May,  1844,  the  grant  thereinbefore  mentioned  was 
made  by  Bobert  Fitz  Boy,  Esquire,  the  then  Governor  of  the 
colony  of  New  Zealand,  to   the  respondent;   and  the  Attorney- 
General  thereby  further  said,  that  the  grant  of  the  16th  of  May, 
1844,  ought  to  be  declared  void,  annulled,  and  set  aside,  for  the 
following  reasons :   1st.   Because  the  grant  was  contrary  to  the 
Commissioners'  report  so  made  and  confirmed  as  aforesaid ;  2ndly. 
Because  no  greater  quantity  than  2,560  acres  of  land  could  be 
granted  to  any  claimant  under  the  provisions  of  the  Land  Claims 
Ordinance,  except  apon  the  recommendation  of  the  Commissioners 
who  heard  and  examined  the  claim,  in  manner  prescribed  by  the 
said  ordinance,  being  specially  authorised  thereto  by  the  Governor, 
with  the  advice  of  the  Executive  Council. 

To  this  declaration,  the  respondent  pleaded,  that  subsequently  to 
the  reference  to,  and  the  report  of,  the  Commissioners,  and  on  the 
Ist  of  May,  1844,  Bobert  Fitz  Boy,  Esquire,  the  then  Governor, 
referred  the  claim  of  the  respondent  to  Fitzgerald,  a  Commissioner 
duly  appointed  under  an  ordinance,  Sess.  3,  *No.  3,  intituled  [  '^o  ] 
'*  Land  Claims  Amendment  Ordinance,"  who,  on  the  2nd  of  May, 
1844,  sent  in  to  Bobert  Fitz  Boy,  Esquire,  a  report,  whereby 
Fitzgerald  recommended  that  the  respondent  should  be  allowed 
Crown  grants  for  5,600  acres,  less  exceptions.    And  the  respondent 
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Reg.         further  said,   that    the   4,000  acres   comprised   in  the   deed     of 
Clarke,      grant,  were  part  of  the  5,500  acres  in  the  report  mentioned,   and 
that  the  deed  of  grant  was  made  in  pursuance  of  the  report  of   the 
last-mentioned  Commissioner. 

The  Attorney-General  filed  a  demurrer  to  this  plea,  by  reason, 
that  the  plea  was  insufficient  in  law,  for  the  following  reasons : 
1st.  That  the  Commissioner,  Fitzgerald,  was  not,  nor  was     any 
single  Commissioner,  authorised  by  the  provisions  of   the  Ziand 
Claims  Amendment  Ordinance,  Sess.  3,  No.  3,  to  re-hear  claims,  or 
to  reverse  reports  already  duly  heard,  investigated  and  reported 
upon  by  two  Commissioners,  pursuant  to  the  provisions  of    the 
Land  Claims  Ordinance,  Sess.  1,  No.  2,  which  he  had  not  heard 
and  examined  in  manner  prescribed  by  that  ordinance.     2ndljr. 
That  the  single  Commissioner,  Fitzgerald,  was  not,  nor  was  any 
single  Commissioner,  authorised  to   report  upon  claims  to  land 
under  the  Lands  Claims  Ordinance,  Sess.  1,  No.  2,  which  he  had 
not  heard  and  examined  in  manner  prescribed  by  the  ordinance. 
Srdly.  That  it  was  not  alleged,  in  the  plea,  that  the  Commissioner, 
Fitzgerald,  was  specially  authorised  by  the  Governor  in  Council  to 
recommend  a  greater  quantity   than  2,500  acres  of  land  to    be 
granted  to  the  respondent. 

It  was  admitted  by  the  parties  that  the  report  and  recommenda- 
tion of  the  Commissioner,  Fitzgerald,  were  not  preceded  by,  or 
[  ♦SI  ]  made  in  pursuance  of,  any  *  special  authority  given  for  that  purpose 
by  the  Governor,  with  the  advice  of  the  Executive  Council,  as 
required  by  the  Land  Claims  Ordinance,  and  it  was  agreed  that 
this  admission  should  have  the  same  effect  in  all  respects  as  if  it 
had  been  made  in  the  body  of  the  pleadings. 

The  Supreme  Court  upon  the  hearing  of  the  demurrer,  gave      | 
judgment  for  the  respondent,  upon  the  following  grounds :  First ; 
that  the  New  Zealand  Charter  of  1840  (i)  placed  in  the  hands  of 
the  Governor  (among  other  things),  so  much  of  the  Royal  prerogative 

(1)  The  Charter  of  1840,  so  far  as  to  time  be  addressed  to  him  by  us  for 

it  relates  to  the  powers  conferred  on  that  purpose,  to  make  and  execute  in 

the  Gfovernor  of  New  Zealand,  is  as  our  name  and  on  our  behalf,  under 

follows  :   **  And  we    do  hereby  give  the  public  seal  of  the  said  Colony, 

and  grant  to  the  Goyemor  of  our  said  grants  of  waste  land  to  us  belonging 

Colony  of  New  Zealand  for  the  time  within  the  same  to  private  persons, 

being,  full  power  and  authority  in  our  for  their  own  use  and  benefit,  or  to 

name  and  on  our  behalf,  but  subject,  any  persons  or  bodies  politic  or  cor- 

neyertheless,  to    such    provisions    as  porate  in  trust  for  the  public  uses  of 

may  be  in  that  respect  contained  in  our  subjects  there  resident,  or  any  of 

any  instructions  which  may  from  time  them." 
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as  related  to  the   making   of  grants  of  waste   lands.     Second.        Reo, 

That  Bach  prerogative  could  only  be  taken  away  or  restrained  within      clabkb. 

the  colony,  by  the   express  words  of  an  ordinance  or  statute. 

Thirdly.   That  the  Land  Claims  Ordinance,  not  only  contained  no 

such  express  words  restraining  the  exercise  of  the  prerogative,  so 

Tested  in  the  Governor,  but  contained  a  clause  expressly  saving  the 

prerogative ;  and.  Fourthly,  that  although  the  Governor,  Fitz  Roy, 

had  departed  from  the  spirit  of  the  ordinance  in  making  a  grant  of 

more  than  2,500  acres,  upon  a  report  which  was  inconsistent  with 

the  ordinance,  yet  he  could,  *in  the  absence  of  any  false  suggestion        [  '82  ] 

by  the  grantee  himself,  legally  make  such  a  grant,  and  for  these 

reasons  the  Supreme  Court  held,  that  no  sufficient  legal  ground 

had  been  disclosed  for  avoiding  the  deed  of  grant. 

The  Attaniey -General,  upon  petition,  applied  for  leave  to  appeal         1849. 
direct  to  her  Majesty  in  Council,  from  this  judgment,  which  was       ^^v^- 
granted. 

The  respondent  did  not  appear,  and  the  appeal  now  came  on  for 
hearing,  ex  pane. 

The  Attorney-General  (Sir  Alexander  Cockburn),  and  Mr.  W.  N. 
WdAy^  in  support  of  the  appeal : 

The  deed  of  the  16th  of  May,  1844,  granting  to  the  respondent 
4,000  acres  of  land,  is  altogether  void.  It  purports  to  grant  a 
greater  quantity  of  land  than  could  be  granted  by  law.  Section  8 
of  the  Land  Claims  Amendment  Ordinance,  Sess.  1,  No.  2,  expressly 
provides,  that  no  grant  of  land  shall  be  recommended  by  the 
Commissioners,  which  shall  exceed,  in  extent,  2,560  acres,  unless 
specially  authorized  by  the  Governor  with  the  advice  of  the 
Executive  Council.  In  this  case  it  is  admitted  by  the  pleadings, 
that  there  was  no  such  authority :  but  the  respondent  relies  upon 
a  subsequent  ordinance,  Sess.  2,  No.  14.  By  this  ordinance,  so 
much  of  ordinance,  Sess.  1,  No.  2,  as  restricts  grants  of  land  to 
2,560  acres,  was  repealed.  This  ordinance,  however,  cannot  be 
relied  upon  by  the  respondent,  as  authorizing  the  grant,  as  it  never 
had  the  effect  of  law  in  the  colony,  not  having  been  allowed  by  the 
Queen  in  Council  in  England,  as  was  necessary  to  give  it  the  force 
of  law.  Colonial  Acts  are  not  valid  till  allowed  by  the  Queen  in 
Council.  *The  consequence  of  the  disallowance  of  this  ordinance,  [  83  ] 
was  the  revival  of  the  ordinance,  Sess.  1,  No.  2.  A  grant,  to  be 
valid,  must  be  made  upon  the  report  of  two  Commissioners.    Here, 
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JEIBO.  it  was  made  upon  the  report  of  a  single  Commissioner,  in  pursuance 
Clabkb.  of  the  provisions  of  ordinance,  Sess.  3,  No.  3.  That  ordinance 
however  does  not  authorize  a  single  Commissioner  to  re-hear 
claims,  or  to  reverse  reports  already  heard  and  reported  by  two 
Commissioners,  pursuant  to  ordinance,  Sess.  1,  No.  2,  which  had 
not  been  heard  and  determined  in  the  manner  prescribed  by  this 
latter  ordinance.  A  deed  of  grant  upon  such  a  report  was  an 
exercise  of  a  power  which  the  law  did  not  allow.  The  recommen- 
dation being  illegal,  it  follows,  that  the  grant  founded  upon  it,  was 
also  illegal  and  void.  It  is  not  pretended  that  the  Commissioner 
was  specially  authorized  by  the  Governor,  with  the  advice  of  the 
Executive  Council,  to  recommend  a  greater  quantity  of  land  than 
2,560  acres,  to  be  granted  to  the  respondent :  the  respondent  rests 
his  title  upon  the  ordinance,  Sess.  3,  No.  3.  It  is  clear,  that  upon 
these  grounds  this  judgment  cannot  stand. 

(Dr.  LusHmGTON :  The  judgment  of  the  Court  below,  proceeds 
upon  the  ground,  that  the  Governor  representing  the  Crown,  had 
authority  to  make  this  grant,  independently  of  the  ordinances.) 

He  has  no  such  power.  A  Governor  of  a  colony  is  not  invested 
with  all  the  prerogative  of  the  Crown.  The  power  of  granting  land 
is  part  of  the  prerogative  of  the  Crown.  The  Governor's  power  is 
limited  by  his  commission,  and  the  Boyal  instructions.  In  this 
case,  moreover,  the  ordinance  expressly  limits  the  Governor's  power, 
for  it  says,  that  all  titles  to  land,  acquired  by  purchase  from  the 
[  's^  ]  natives,  shall  be  wholly  void,  except  such  as  are  *allowed  in  virtue 
of  proceedings  instituted  under  the  ordinances,  and  in  conformity 
to  them.  The  respondent  in  his  answer  to  the  declaration  does  not 
rely  upon  the  grant,  as  emanating  from  the  Governor  by  virtue  of 
any  authority  inherent  in  him  in  his  capacity  as  Governor,  he 
expressly  justifies  under  ordinance  Sess.  3,  No.  3. 

Judgment  was  delivered,  as  follows,  by 

1851.        The  Eight  Hon.  T.  Pbmbbrton  Lbigh: 

May  15. 

Their  Lordships  have  looked  carefully  through  the  papers  in 

this  case,  and  they  are  of  opinion,  that  t&e  judgment  cannot  be 
supported. 

This  is  a  case,  in  which  a  grant  has  been  made  by  the  Governor 
of  New  Zealand,  under  an  ordinance  passed  to  give  efifect  to  the 
report  of  a  Commission  issued  in  pursuance  of  a  previous  ordi- 
nance.    That  report  was  admitted  by  the  Judges  to  be  inconsistent 
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«1 


^itli  the  ordinance  under  which  it  was  made,  and  that  so  far, 
therefore,  as  the  grant  professed  to  be  in  confirmation  of  that 
report,  it  would  necessarily  fall  to  the  ground.  They  were  of 
opinion,  thai  inasmuch  as  there  is  a  provision  in  the  statute,  3  &  4 
Vict.  c.  62,  under  which  the  Charter  of  1840  was  granted,  that  it 
shall  not  affect  the  prerogative  of  the  Grown,  the  grant  might  take 
effect  under  the  general  authority  on  the  part  of  the  Governor  to 
make  grants;  but  we  are  clearly  of  opinion,  that,  whatever  the 
authority  of  the  Governor  might  be,  this  is  not  a  grant  professing 
or  intended  to  be  made,  as  a  matter  of  bounty  or  grace,  from  the 
Grown,  but  it  is  only  intended  as  a  confirmation  of  that  report, 
which  was  made  under  the  authority  of  the  ordinance.  The  grant 
is  founded  upon  the  report,  and  the  report  is  *founded  upon  the 
ordinance.  It  is  clearly  contrary  to  the  terms  of  the  ordinance, 
and,  therefore,  the  grant  must  fall,  and  the  judgment  upon  the 
scire  facias  must  be  for  the  Crown. 


r. 
Clahke 


[•85] 


In  re  PETTIT  SMITH'S  PATENT  (1). 

(7  Moore,  P.  C.  133—139.) 

In  cases  for  exteosiou  of  the  term  of  letters  patent,  the  Attorney- QeHtral 
represents  the  Goyeniment  and  the  public  generally. 

An  application  by  the  Lords  of  the  Admiralty  to  enter  a  caveat  and  be 
heard  against  a  petition  for  an  extension,  such  caveat  not  haviug  been  filed 
within  the  time  required  by  the  rules  of  the  Privy  Council  Office,  refused, 
as  the  Attorney 'General  was  present  to  watch  the  interests  of  the 
Government. 

£xteu8ion  of  letters  patent  granted  for  five  yeai-s ;  the  invention  being 
of  great  merit  and  public  utility,  but  the  patentee  and  his  gi-autees  had 
received  no  remuneration,  in  consequence  of  the  originality  of  the  patent 
being  disputed  at  law. 

In  granting  such  prolongation,  the  Judicial  Committee  imposed  a 
condition,  that  the  Commissioner^  for  executing  the  office  of  High  Admiral 
should  have  the  right  of  manufacturing  such  invention,  for  the  service  of 
her  Majesty,  without  any  licence  from  the  patentee. 

This  was  an  application  for  an  extension  of  the  term  of  three 

letters  patent  granted  to  Francis  Pettit  *Smith  for  England  and 

Ireland  and  Scotland  respectively,  for  an  invention  described  under 

the  title  of  "  An  improved  propeller  for  steam  and  other  vessels." 

The  petition  was  presented  by  the  patentee,  and  Sir  John  Dean 

Paul,  Bart.,  and  John  Maltby  Sunley,  the  trustees  of  the  Ship 

(1)  Cited,  Income  Taan  CommiMtoners     Langdale,  Lord  Campbell,  the  Kight 
rernttl  [1891]  A.  C.  531,  617,  61      Hon.  Dr.  Lusuington,  and  the  Right 


1860. 
Feb.  11. 

Lord 
Campbell. 

Lord 
Hroug- 

HAH  (2). 

[133] 


[•134] 


L.  J.  Q.  B.  266,  65  L.  T.  621. 
(2)  Present :  Lord  Bbouqham,  Lord 


Hon.  T.  Pejibeeton  Leigh. 
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In  n        Propeller  Company,  and  Thomas  William  Dakea,  the  Secretary  ol 

Smith's      t^©  Company. 

Patent.  rjij^^  petition  stated  the  novelty  and  utility  of  the  invention,  and 

its  adaptation  for  propelling  ships  and  vessels  on  and  through  water, 
by  means  of  screws  or  worms  applied  to  such  ships,  made  to  revolve 
below  the  water-line  of  the  same,  thereby  providing  vessels  of  war 
with  the  means  of  motion  by  propellers  applied  under  water,  out  of 
the  reach  of  the  enemy's  shot,  and  capable  of  being  used  in  all 
weathers,  and  thus  dispensing  with  the  old  cumbersome  paddle- 
boxes  and  wheels,  and  other  apparatus  connected  therewith,  so  as 
to  contain  in  vessels  so  fitted  adequate  space  for  a  complete  broad- 
side or  tier  of  guns  fore  and  aft,  which  they  otherwise  could  not 
have,  by  reason  of  the  collocation  of  the  paddle-boxes,  engines,  and 
boilers,  thus  affording  both  to  the  Boyal  and  mercantile  navies  a 
means  of  propulsion  which,  by  superseding  the  old  paddle-wheels 
and  boxes,  got  rid  of  the  impediments  to  sailing  from  the  swell  and 
surge  created  by  the  paddle-wheel  and  the  effect  of  the  wind  and 
sea  upon  such  paddle-wheels  and  boxes,  so  that  the  power  of  steam 
was  conveniently  adapted  to  sailing  vessels,  and  capable  of  being 
applied  as  an  auxiliary  power  with  great  economy  and  advantage 
to  the  public.    That  the  invention  consisted  in  the  screw,  or  worm, 
being  placed  in  a  recess  or  open  space  formed  in  that  part  of  the 
vessel  commonly  called  the  **  dead  rising  or  dead  wood  of  the  run," 

[  •iSo  ]  and  made  to  revolve  rapidly  under  water.  *That  in  consequence 
of  the  inventor's  circumstances  being  insufficient  to  enable  him  to 
furnish  the  necessary  capital  for  carrying  into  effect  the  object  of 
his  discovery  and  invention,  he  had  assigned  his  rights  to  the  Ship 
Propeller  Company,  who  had  afterwards  been  incorporated  by  an 
Act  of  Parliament  passed  in  the  2nd  and  3rd  years  of  her  present 
Majesty.  That  the  invention  was  of  great  national  benefit,  as  an 
auxiliary  power  in  the  saving  of  time,  in  the  certainty  with  which 
long  voyages  were  made,  and  the  consequent  saving  of  capital. 
That  the  patentee  was  wholly  unremunerated  for  his  invention,  and 
the  Company  had  expended  a  large  capital  upon  which  they  had 
got  no  return.  That  the  losses  they  had  sustained  were  owing  to 
circumstances  over  which  they  had  no  control. 
Upon  the  opening  of  the  petition, 

Mr.  Croicder,  Q.C.,  for  the  Lords  of  the  Admiralty, 

applied  for  leave  to  enter  a  caveat  against  the  extension,  on  the 
ground,  that  the  fact  of  the  application  had  not  come  to  the 
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knowledge  of  the  Lords  of  the  Admiralty,  until  it  was  too  late,         in  re 
consistently  with  the  rules  of  the  Privy  Council  Office,  to  enter  a      s!^^\ 
rareat,  as  they  wished  a  condition  to  be  inserted  in  the  grant,  which       Patkkt. 
was  of  importance  to  the  public,  and  asked  for  the  hearing  of  the 
petition  to  be  postponed. 

Sir  Frederick  Thesiger,  Q.C.,  for  the  petitioners, 
objected  to  a  caveat  being  then  filed ;  or  to  any  postponement,  as 
great  expense  had  been  incurred  in  bringing  their  witnesses. 

The  Attcnuy -General  {Sir  John  Jervis)  offered  no  objection  to       [  iM  ] 
the  application. 

LoBD  Campbell: 

I  cannot  understand  why  the  Attorney-General  may  not  do  all 
that  the  public  interests  require  without  the  Admiralty.  It  must 
be  a  very  strong  measure  to  induce  us,  when  the  case  is  called  on, 
Mid  there  is  a  competent  person  before  us  to  take  care  of  the  public 
interest,  to  postpone  the  hearing  upon  a  suggestion  that  might  have 
been  acted  on  long  ago.     The  petition  must  go  on. 

It  appeared  from  the  evidence,  that  the  invention  was  of  great 
merit  and  public  utility,  although  the  novelty  of  the  patentee's 
invention  had  been  questioned.  The  patentee's  merit  being,  not  so 
mncb  in  the  invention  of  the  screw,  as  the  place  where  he  placed 
the  screw,  in  the  rising  or  dead  wood  of  the  run.  There  was  no 
profit.  There  had  been  a  contract  with  the  Admiralty,  who  had 
^«ed  it  very  extensively,  and  owed  25,000Z.  for  its  use,  but  who 
refused  to  pay  it,  in  consequence  of  the  litigation  and  claims  of 
other  parties  respecting  the  originality  of  the  invention.  There 
had  been  large  infringements,  and  an  action  had  been  brought  by 
^  patentee  against  a  party  for  an  infringement,  but  the  defendants 
?ot  a  verdict,  to  the  loss  of  the  patentee  of  2,000Z.  No  actions  had 
W)  brought  against  the  other  parties  who  had  infringed  the 
patentee's  rights. 

5ir  Frederick  Thesiger,  Q.C.,  Mr.   Montagu  Smith,  and   Mr, 
Wtbiter,  for  the  petitioners. 

The  Attorney-General  (Sir  John  Jervis),  for  the  Crown, 
objected  to   any  extension  being  granted  unless  a  condition  was       T  1^7  ] 
inserted  in  the  new  letters  patent,  to  enable  the  public  service  to 
a.11.— VOL.  Lxxxiu.  8 
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In  re        use  and  manufacture  the  invention,  without  any  licence  for  that 
Pbttit 
Smith's 
Patent. 


Smith's      purpose,  from  the  patentee  or  his  aesignees. 


Lord  Bbougham  : 

Their  Lordships  have  paid  attention  to  this  case,  from  the  great 

importance  of  the  subject,  and  also  because  there  are  peculiarities 

in  it  which  require  investigation.     It  differs,  in  one  or  two  respects^ 

from  the  cases  which  have  generally  come  before  us.    It  requires 

that  we  should  also  attend  to  the  peculiar  circumstances  of  each  case 

narrowly,  because  it  is  anything  rather  than  to  be  taken  as  a  matter 

of  course,  that  when  a  party  applies  for  an  extension  of  a  patent, 

merely  on  the  ground,  that  it  is  a  valuable  invention,  he  is  to  have  an 

extension  of  it  beyond  the  fourteen  years  which  the  statute  gives  him. 

The  parties  will,  therefore,  perceive  that  it  was  necessary  for  us 

to  examine  minutely  into  the  peculiarities  of   this  case.     Their 

Lordships  are  of  opinion,  that,  though  there  are  certainly  some 

peculiarities  which  are  not  very  satisfactorily  explained,  especially 

the  length  of  time  during  which  no  steps  were  taken  to  sue  parties 

who  were  clearly  infringing  the  patent,  and  the  extension  of  time 

is  not  by  way  of  compensation  for  such  infringement,  to  those  who 

have  the  patent  right ;  yet  we  have  also  to  look  to  the  circumstances, 

in  which  the  party  was  placed  in  respect  to  the  Admiralty ;  on  the 

one  hand,  and  to  the  great  misadventure  he  had  in  steering  through 

the  courts  of  law,  where  he  unfortunately  went  against  the  wrong 

parties,  and,  at  the  expense  of  2,000!.,  failed  in  his  suit.    We  have 

[  *138  ]      to  consider  these  matters  altogether ;  and,  also,  that  we  *have  no 

clear  proof,  that  there  was  any  very  great  amount  of  infringement, 

because,  though  it  is  alleged,  on  the  one  hand,  that  there  were 

100  merchant  vessels,  that  is  a  mere  statement,  and,  on  the  other 

hand,  it  is  asserted  there  were  8,000  horse  power,  which  also  is  a  mere 

statement :  probably  the  truth  may  be  between  those  two  extremes. 

Now,  while  their  Lordships  did  not  think  that,  regard  being  had 

to  the  other  circumstances  of  this  case,  to  the  great  merits  of  the 

patentee,  which  are  undeniable,  and  to  the  great  advantage  likely 

to  accrue  to  the  public  from  this  invention,  enough  had  been  made 

out  for  them  to  refuse  this  application;  at    the  same   time,  in 

granting  the  extension,  we  are  quite  clear,  that  it  ought  to  be  with 

a  view  to  the  condition  exacted  by  the  Attoiiiey-Oeneral,  and  to 

which  Sir  Frederick  Thesigery  on  the  part  of  his  client,  intimated 

that  he  had  no  objection.     Such  a  condition  must  be  a  part  of  onr 

recommendation  to  the  Crown  for  the  grant  in  question ;  but  we 
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cannot  tell,  it  being  very  important  that  it  should  be  accurately        in  re 
framed,  how  to  word  it,  and,  therefore,  how  to  word  our  judgment.      s^th^s 
Accordingly,  we  shall  just  state  the  amount  of  time  for  which  we      Patb^t. 
mean  to  extend   the  monopoly,  adding  that,  before  the  close  of  the 
sittings,  we  wished  that  the  parties  would  each  give  in  that  to 
which  they  have  agreed,  and  then  we  will  add  and  annex  to  it,  our 
recommendation  of  the  extension  which,  we  are  of  opinion,  ought  to 
be  for  the  term  of  five  years. 

The  condition  to  be  inserted  in  the  new  letters  patent  having 
been  agreed  upon,  by  an  Order  in  Council,  it  was  ordered,  that 
new  letters  patent  for  England,  and  Ireland,  and  Scotland,  respec- 
tively, were  to  be  granted  to  the  petitioners,  John  Dean  Paul,  Bart., 
and  *John  Maltby  Sunley,  in  whom  the  legal  interest  in  the  said      [  *139  ] 
original  letters  patent  were  then  vested,  for  the  further  term  of 
five  years,  from  and  after  the  expiration  of  the  term  in  the  said  letters 
patent ;  and  her  Majesty  was  further  pleased  to  order,  that  *'  there 
be  inserted  a  condition,  or  reservation,   in  the  said  new  letters 
patent,  that  it  shall  be  lawful  for  the  Lord  High  Admiral  of  the 
United    Kingdom    of   Great    Britain  and   Ireland,  and  for    the 
Commissioners  for  executing  the  office  of  High  Admiral  for  the  time 
being,  to  contract  with  any  person  or  persons,  whomsoever,  for  the 
manufacture  and  fitting,  and  cause  to  be  manufactured  and  fitted 
by  any  person  or  persons,  whomsoever,  at  any  time  or  times,  and 
at  any'place  or  places,  whatsoever,  the  said  invention,  for  the  service 
of  her  Majesty  and  her  Majesty's  heirs    and  successors ;   such 
person  or  persons  shall  be  at  liberty  to  manufacture  and  fit  the 
same  accordingly,  for  the  service  of  her  Majesty,  her  heirs,  and 
successors,  witliout  any  licence,  let,  or  hindrance  from  the  patentee, 
his  executors,  administrators,  or  assigns,  and  without  the  patentee, 
his  executors,  administrators,  or  assigns,  being  entitled  to  any  com- 
pensation or  damages,  whatsoever,  for  the  same ;  and  that  there 
should  also  be  a  condition,  that,  if  the  patentee,  his  executors, 
administrators,  or  assigns,  shall  not  supply,  or  caused  to  be  supplied, 
and  fit,  or  cause  to  be  fitted,  for  her  Majesty's  service,  the  said 
invention  as  he  or  they  shall  be  required  to  supply  or  fit  the  same, 
in  such  manner,  at  such  times,  and  at,  and  upon,  such  reasonable 
prices  and  terms  as  shall  be  settled  for  that  purpose  by  the  Lord 
High  Admiral  of  the  United  Kingdom  of  Great  Britain  and  Ireland, 
or  by  the  Commissioners  for  executing  the  said  office  for  the  time 
being,  then  that  the  said  letters  patent  shall  be  void." 

8—2 
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*  Lord 

Bbouoham 

(2). 

[187] 


L  MSS  ] 


In   re  BERRY'S  PATENT  (1). 

(7  Moore,  P.  0.  187—190.) 

An  importer  of  a  foreign  invention,  by  which  the  public  is  benefited,  is 
entitled  to  be  put  on  the  same  footing  as  an  original  inventor,  when 
applying  for  a  prolongation  of  the  patent. 

In  a  case,  therefore,  where  the  invention  was  of  considerable  commercial 
value,  and  the  importers  had  embarked  a  large  capital  upon  machinery  in 
trying  to  introduce  it  to  general  use,  and  incurred  considerable  Iobs  in  so 
doing;  the  Judicial  Committee  recommended  an  extension  of  the  letters 
patent,  for  six  years. 

This  was  an  application  for  an  extension  of  the  term  of  letters 
patent,  granted  to  Miles  Berry,  on  behalf  of  the  petitioners, 
William  George  Bicknell  and  James  Reginald  Torin  Graham,  the 
importers  of  a  foreign  invention,  described  under  the  title  of 
"certain  improvements  in  machinery,  or  parts  for  cleansing, 
purifying,  and  drying  wheat,  or  other  grains  or  seeds." 

The  petition  set  forth,  that  the  invention  was  of  great  value  for 
purifying,  washing,  and  drying  wheat,  and  other  grain,  whereby 
the  dirt,  smut,  weavils,  worms,  and  other  prejudicial  matters,  were 
removed,  the  defective  and  light  grain  separated,  and  the  grain 
♦dried  without  injury,  and  brought  to  a  fit  state  for  grinding  or 
putting  in  store.  That  by  means  of  the  invention,  the  injurious 
effects  consequent  on  kiln  drying,  were  avoided,  and  wheat  grown 
in  damp  climates,  and  imperfectly  dried  in  the  sun,  was  rendered 
equal  in  commercial  value  to  wheat  grown  in  dry  climates,  and 
sufiBciently  dried  in  the  sun.  That  a  large  proportion  of  wheat 
brought  from  the  Mediterranean  was  mixed  with  grit  and  dirt,  and 
was  so  hard  and  steely  in  its  nature,  as  not  to  be  suited  for  grind- 
ing, and  was  so  affected  by  weavils,  mites,  and  other  matters,  as 
not  to  be  suited  for  the  manufactory  of  flour  until  treated  by  the 
invention  of  the  petitioners.  That  the  petitioners  having  made 
themselves  thoroughly  acquainted  with  the  nature  of  the  inven- 
tion, and  being  impressed  with  the  great  advantages  which  might 
result  from  introducing  the  same  into  this  country,  agreed  for  the 
purchase  of  the  invention,  and  arrangements  were  made  with  the 
proprietor  of  the  invention  in  France,  that  patents  should  be  taken 
out  in  this  country,  in  the  name  of  Miles  Berry,  on  the  petitioners' 
account,  which  was  accordingly  done.  That  the  petitioners  had 
greatly  exerted   themselves    in  introducing  the   use  of  the  said 


(1)  Cited,  Walter  v.  Lane  [1900] 
A.  C.  639,  549,  69  L.  J.  Ch.  699,  83 
L.  T.  289. 

(2)  Present:  Lord  Bbouohak,  Lord 


Lanobale,  the  Eight  Hon.  Dr. 
LusHiNGTON,  and  the  Bight  Hon.  T. 
Pemberton  Leioh. 
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invention,  by  granting  licences :  but  having  failed  in  their  attempts,  in  re 
they  were  obliged  to  embark  a  large  capital  in  altering  and  adapt-  patkmt. 
ing  premises,  and  in  constracting  and  erecting  the  necessary 
machinery  for  the  purpose  of  establishing  the  invention.  That 
although  the  invention  was  of  great  value,  and  adopted  by  the 
Government  at  Malta,  yet  the  petitioners  had  been  great  losers  by 
their  attempt  to  introduce  the  same. 

Evidence  was  given,  showing  the  great  commercial  *value  of  the  [  *189  ] 
invention,  and  that  the  petitioners  had  embarked  a  large  capital  in 
importing  and  bringing  the  patent  into  general  use,  but  from  the 
expensive  nature  of  the  machinery  a  very  great  outlay  was 
required  in  the  first  instance,  and  they  had  sustained  a  total  loss 
of  9359L  3».  llrf. 

Mr.  J/.  D.  if iZi,  Q.C.,  and  Mr,  Webster,  for  the  petitioners. 

The  Attorney-General  {Sir  John  Jervis)  appeared  for  the  Crown, 
and  submitted  to  the  Court,  whether  the  fact  of  the  petitioners 
embarking  capital  in  importing  a  foreign  invention,  alone,  entitled 
them  to  the  protection  of  the  Act  of  Parliament,  as  no  instance 
had  occurred  before  of  an  application  by  an  importer  for  an 
extension. 

Lord  Brougham: 

Their  Lordships  have  considered  this  case  with  the  more  atten- 
tion, inasmuch  as  it  is  not  very  clear  that  it  may  not  be  considered 
the  first  case,  in  which  we  have  ever  granted  an  extension,  solely 
upon  the  ground  of  importation.  The  patent  law  is  framed  in  a 
way  to  include  two  species  of  public  benefactors :  the  one,  those 
who  benefit  the  public  by  their  ingenuity,  industry,  and  science, 
and  invention  and  personal  capability ;  the  other,  those  who  benefit 
the  public,  without  any  ingenuity  or  invention  of  their  own,  by 
the  importation  of  the  results  of  foreign  inventions.  Now  the 
latter  is  a  benefit  to  the  public  incontestably,  and,  therefore,  they 
render  themselves  entitled  to  be  put  upon  somewhat,  if  not  entirely, 
the  same  footing  as  inventors.  In  this  case,  certain  parties  have 
by  their  *adventurous  spirit,  and  by  the  outlay  of  capital,  benefited  [  *i^  3 
the  public  in  the  proportion  of  the  value  of  the  foreign  invention 
in  question,  which,  but  for  that  adventurous  spirit  and  outlay  of 
capital,  would  not  have  been  available  to  the  people  of  this  country. 
That,  therefore,  is  to  be  considered  as  a  solid  claim  to  the  exercise 
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of  the  qiLosi  legislative  power  which  the  statute  vests  in  this  Com- 
mittee. It  would  have  been  so  considered  before,  possibly,  though 
we  have  no  instance  of  it ;  there  may  be  a  doubt  whether  we  have 
not  something  near  to  it,  but  there  never  has  been  an  instance  of  an 
Act  of  Parliament  passed  to  extend  a  patent  in  respect  of  a  foreign 
importation.  However  upon  all  principle,  and  all  analogy,  their 
Lordships  are  of  opinion,  that  we  cannot  do  otherwise  than  regard 
this  as  a  solid  ground  for  the  application  made  on  the  part  of  the 
importers. 

It  appears  undeniable,  that  this  is  a  useful  invention  to  the 
public,  and  a  very  important  one.  It  appears  equally  undeniable, 
that  a  very  small  gain  has  been  made,  only  7,000Z.  odd,  in  propor- 
tion to  an  expense  of  17,000{.,  and,  therefore,  that  there  has  been 
a  total  loss,  deducting  8,000Z.  for  the  present  value  of  the  plant,  of 
between  10,000i.  and  ll,000i.  to  the  importers,  and  we  much  fear, 
whether  any  extension  that  can  be  reasonably  given  will  ever  make 
up  for  the  loss  which  has  been  sustained. 

Their  Lordships  are  of  opinion,  taking  the  whole  of  these  matters 
into  consideration,  that  the  letters  patent  ought  to  be  extended, 
and,  therefore,  they  will  advise  the  Crown  to  grant  an  extension  for 
six  years. 


1850. 

A/arch  rs,  U, 

16. 

Loixl 

BUOUOHAM. 

[191] 


In  re  NOBLE'S  PATENT  (1). 

(7  Moore,  P.  C.  191—195.) 

To  OD  title  an  equitable  assignee,  to  appear  with  the  legal  assignees  of  a 
patent,  on  a  petition  for  a  prolongation  of  the  letters  patent,  the  name  of 
the  equitable  assignee  must  appear  with  the  other  petitioners,  in  the 
advertisements,  required  by  section  4  of  the  statute,  5  &  6  Will.  IV.  c.  83  (2), 
and  rule  2,  made  in  pursuance  thereof. 

This  was  a  petition  presented  by  Henry  Rawson,  George  Edward 
Donisthorpe,  and  Samuel  Cunliffe  Lister,  for  an  extension  of  the 
term  of  letters  patent,  originally  granted  to  James  Noble,  for 
certain  improvements  in  the  carding  of  wool  and  other  fibrous 
substances. 

Shortly  after  the  grant  of  the  letters  patent,  Noble  assigned  them 
to  Rawson  and  Donisthorpe.     In  1842,  Rawson  and  Donisthorpe 


(1)  Present:  Lord  Brougham,  Lord 
Lanodale,  the  Eight  Hon.  Dr.  Lush- 
INGTON,  and  the  Eight  Hon.  T.  Pem- 
BERTON  Leigh. 

(2)  Eep.   by  Patent  Act,  1883  ("^6 


&  47  Vict.  0.  57),  8.  113;  see  now 
s.  25  of  that  Act,  and  Eulea  of  the 
Privy  Council  as  to  practice  on  appli- 
cations for  extension  of  term  of 
patent. 
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entered  into  an  agreement  to  assign  the  letters  patent  to  Lister :        in  re^ 
bat  no  legal  assignment  was  executed  by  them,  and  the  letters      patent. 
patent  being  about  to  expire,  they  now  petitioned  for  an  extension 
of  the  term. 

The  advertisements  published  in  the  newspapers,  pursuant  to 
the  5  &  6  Will.  IV.  c.  81,  sec.  4,  of  the  notice  of  the  petition, 
and  the  intended  application  for  a  day  for  hearing  to  be  fixed,  con- 
tained the  names  of  Bawson  and  Donisthorpe,  as  the  assignees  of 
Noble,  but  Lister,  the  equitable  assignee's  name,  was  not  included 
in  the  advertisement. 

Mr.  M.  D.  Hill,  Q.C.,  Mr.  Webster,  and  Mr.  Esdaile,  for  the 
petitioners. 

Sir  Frederick  Thesiger,  Q.C.,  and  Mr.  Forsyth,  opposed  the 
petition. 

The  Attoimey-General  (Sir  John  Jervis)  for  the  Crown,  and  1 192  ] 

Mr.  Teirell  for  Noble's  executrix. 

At  the  opening  of  the  case  it  was  objected,  that  Lister  could  not 
be  heard  upon  the  petition,  as  the  advertisement,  upon  which  the 
petition  was  founded,  did  not  contain  his  name. 

Sir  Frederick  Thesiger,  Q.C.,  and  Mr.  Forsyth,  in  support  of 
this  objection : 

The  notice  is  insufficient.     It  does  not  contain  the  name  of 

Lister,  as  required  by  the  5  &  6  Will.  IV.  c.  83,  section  4  (i),  and 

rule  2  of  this  Committee  (2),  passed  in  pursuance  of  that  section. 

The  petition  is  by  Rawson,  Donisthorpe,  and  Lister,  whereas  the 

advertisement,  upon  which  the  petition  is  grounded,  is  only  in  the 

names  of  the  two  first  petitioners. 

(1)  The  material  part  of  this  section,  published  in  the   country  where  he 

is  as  follows :    **  That  if  any  person  carries  on  such  manufacture,  or  where 

vho   now    hath,    or   shall   hereafter  he  lives,  in  case  there  shall  not  be  any 

obtain  any  letters  patent  as  aforesaid,  paper  published  in  such  town,  and  he 

shall  advertise  in  the  London  Gazette  intends  to  apply  to  his  Majesty  in 

three    times,   and    in    three    London  Council  for  a  prolongation  of  his  term 

INipers,    and    three    times    in    some  of  sole  using  and  vending  his  inven- 

countiy  paper,  published  in  the  town  tion,  and  shall  petition  his  Majesty 

where  or  near  to  which  he  carried  on  in  Council  to  that  effect,  it  shall  be 

any  manufacture  of  any  thing  made  lawful  for  any  person  to  enter  a  iMveat 

according  to  his  specification,  or  near  at  the  Council  Office."    [Rep.    See  now 

to,  or  in  which  he  resides,  in  case  he  46  &  47  Vict.  c.  67,  s.  25.] 

carried  on  no  such  manufacture,  or  (2)  3Enapp*s  P.  C  C.  App.  i. 
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In  re^  (LoBD  Bbouoham  :  Your  objection  is,  that  the  adyertisement   is 

Patent.  &  condition  precedent  to  our  jurisdiction,  and  that  has  not 
been  complied  with  by  Lister.  Do  you  object  to  the  other  t^«ro 
petitioners  ?) 

I  *193  ]  Solely  to  Listen  It  is  a  real  objection ;  ^because  Lister  is  the  only 
substantive  party.  An  extension  is  an  indulgence ;  and,  therefore, 
a  party  must  bring  himself  within  the  Act  of  Parliament. 

The  Atioimey-General : 

Lister  has  only  an  equitable  interest ;  no  assignment  has  been 
made  to  him:  therefore,  it  is  a  question,  whether  Bawson  and 
Donisthorpe  are  not  trustees  for  him,  and  as  such  applying  for  a 
prolongation. 

(Lord  Brougham  :  It  is  quite  immaterial  whether  a  party  has  a 
legal  or  equitable  interest.  The  words  of  section  4  are,  ''  Any 
person  who  now  hath,  or  shall  hereafter  obtain  any  letters  patent 
as  aforesaid,  shall  advertise.'*  It  would  certainly  have  been  more 
certain  if  the  Act  said  that  the  person  entitled  should  advertise.) 

Mr.  M,  D.  Hilly  Q.C.,  and  Mr.  Webster,  for  the  petitioners : 

We  submit,  first,  that  the  advertisement  was  a  sufficient  com- 
pliance with  the  statute,  and  in  accordance  with  the  practice  of 
this  Court.  It  was  not  necessary  to  name  the  petitioners  at  all ; 
it  was  sufficient  to  show  that  it  was  In  the  Matter  of  Noble's 
Patent,  the  extension  of  which  was  sought. 

(Lord  Brougham  :  At  the  time  of  the  advertisement  there  was  no 
petition.  Does  not  the  statute  intend,  that  the  public  should  be 
informed,  by  advertisement,  who  intends  to  apply  ?) 

As  a  matter  of  fact,  the  statute  has  been  complied  with,  the  agents 
signed  the  advertisement,  and  they  are  agents  of  all  the  petitioners. 
Secondly,  Bawson  and  Donisthorpe  are  the  only  proper  persons  to 
advertise.  The  words  of  the  4th  section,  are,  "  That  if  any  person 
who  now  hath,  or  shall  hereafter  obtain  any  letters  patent  as  afore- 
[  •iQi  I  Baid,  shall  *advertise.*'  Now,  the  words  **  as  aforesaid,"  refer  to 
the  first  section,  and  there  the  words  used  are,  ''  any  person  who, 
as  grantee,  assignee,  or  otherwise,  hath  obtained,  or  who  shall 
hereafter  obtain    letters    patent."     Here    the  word   "assignee,*' 
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clearly  means  "  legal  assignee/'  and  Bawson  and  Donisthorpe  have         in  re 
that  title.  Patent. 

(Lord  Bbougham  :  In  this  Court  we  make  no  distinction  between 
legal  and  equitable  titles.) 

In  construing  Acts  of  Parliament,  words  always  receive  their  legal 
meaning.  Thirdly,  it  is  in  the  usual  form ;  it  would  lead  to  grave 
inconvenience  if  it  were  held  to  be  necessary,  that  every  person 
who  has  an  interest  in  a  patent  should  be  before  the  Court  on  a 
petition  for  extension.  It  is  conceded  by  the  objectors,  that  there 
is  some  one  answering  the  description  required  by  the  statute, 
who  has  advertised,  namely,  the  legal  assignees,  and  to  the  legal 
assignees  alone  can  the  extension  be  granted.  The  statute,  there- 
fore, has  been  substantially  complied  with,  and  this  Court  will  not 
entertain  an  objection  which  is  beside  the  merits  of  the  case. 

(Lord  Brougham:  We  have  our  jurisdiction  under  the  statute, 
and  if  an  objection  is  taken  that  the  provisions  of  the  statute  have 
not  been  complied  with,  so  as  to  bring  the  case  properly  before  the 
Court,  it  is  one  of  substance.  If  the  statute  requires  any  thing  to 
be  done  which  is  not  done,  the  Crown  has  no  power  to  grant  a 
prolongation.) 

Sir  Frederick  Tliesiger,  in  reply. 

Lord  Brouoham  : 

Their   Lordships  are  of  opinion,  that  the  advertisement  is  not 
sufficient  to  make  Lister  a  petitioner,  and  that  the  4th  section  of 
the  statute,  5  &  6  Will.  IV.  *c.  83,  precludes  us  from  hearing       t  *i»5  j 
counsel  on  his  behalf.     The  ca^e  must  proceed  as  the  petition  of 
Bawson  and  Donisthorpe  alone. 

The  case  of  the  petitioners,  Bawson  and  Donisthorpe,  was  then 
proceeded  with,  but  the  proofs  respecting  the  accounts  of  the  patent 
being  insufficient,  an  extension  was  ultimately  refused. 


[239 
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On  Appeal  fbom  the  Supreme  Court  op  Judicature  at  Bombay. 
1850.  D00LUBDA8S  PETTAMBERDA8S   v.   RAMLOLH. 

June  27,  28. 

THACKOORSEYDASS  (1). 

(7  Moore,  P.  C.  239—266.) 

Wager  contracts  between  the  plaintiffs  and  defendants  upon  the  price 
that  Patua  opium  would  fetch  at  the  next  Government  sale  at  Calcutt-&  ; 
each  party  knowing  that  the  other  might  use  means  to  enhance  or  depreas 
such  price :  Held,  that  the  bidding  at  the  sale  by  one  of  the  plaintiffs, 
though  done  colourably,  and  as  it  appeared  only  to  enhance  the  price,  "wajB 
no  fraud  on  the  defendants,  or  upon  the  public,  as  he  had  a  right  in  common 
with  all  the  world  to  bid  at  the  sale,  and  was  not  precluded  from  recover- 
ing the  amount  of  such  wager  contracts  by  the  fact,  that  the  bidding: 
tended  to  bring  about  the  event  by  which  the  wager  was  to  be  won. 

Held  also,  that  employing  agents  at  the  sale  (all  of  whom  were  cog^ni- 
zant  that  the  object  was  to  enhance  the  price  of  opium  sold)  to  bid,  there 
being  no  crimen  fahi  committed,  did  not  constitute  an  illegal  conspiracy,  or 
such  fraud  as  would  vitiate  the  wager  contracts. 

The  common  law  offence  of  engrossing  or  regrating  applies  only  with 
respect  to  the  necessaries  of  life. 

By  the  6th  Article  of  the  Convention  between  Great  Britain  and  France, 
the  French  Government  had  a  right  to  demand,  out  of  the  quantities  sold 
at  the  Government  sale,  300  chests  of  opium  at  the  average  rate  of  sale  : 
Held,  that  no  fraud  on  the  vendors  was  committed  by  inducing  the  Frencli 
Consul  to  exercise  that  option  in  favour  of  the  plaintiffs. 

After  the  contracts  were  entered  into  and  an  action  commenced  in  the 
Supreme  Court,  wager  contracts  were  declared  invalid  by  the  Act  of  the 
Indian  Legislature,  No.  21  of  1848,  which  enacts  "that  all  agreements, 
whether  made  in  speaking,  writing,  or  otherwise,  by  way  of  gaming  or 
wagering,  shall  be  null  and  void,  and  no  suit  shall  be  allowed  in  any  court 
of  law  or  equity  for  recovering  any  sum  of  money  or  valuable  thing  alleged 
to  be  won  on  any  wager,  or  intrusted  to  any  person  to  abide  the  event  of 
any  game,  or  on  which  any  wager  is  made  "  (2). 

Held,  that  this  legislative  Act  did  not  affect  existing  contracts,  or  actions 
already  commenced  upon  such  contracts ;  there  being  no  words  in  the  Act 
sufficient  to  show  the  intention  of  the  Legislature  to  affect  existing  rights. 

Statutes  are,  prima  fade,  deemed  to  be  prospective  only,  **  Nova  coMtitutio 
futuris  formam  impontre  dtbet,  non  prctteritis" 

Moan  V.  Burden  (3)  approved  of. 

The  case  of  Levi  v.  Levi(A)^  observed  upon  and  questioned. 

[This  head-note  is  preserved  for  purpose  of  reference,  but  the 
decision  itself  is  no  longer  of  practical  importance  even  in  India. 
Lord  Campbell's  judgment  in  some  former  proceedings  in  which 
the  present  defendant  was  plaintiff  is  retained  in  79  B.  B.  p.  68.] 

(1)  Present:  Lord  Langdale,  Mr.  (2)  See  now  Indian  Contract  Act, 

Baron  Parke,   the  Eight  Hon.  Dr.  s.  30. 

Lushinoton,    the    Eight    Hon.     T.  (3)  76  E.  E.  479  (2  Ex.  22). 

Pemberton    Leigh,    and  the  Eight  (4)  6  Car.  &  P.  239. 
Hon.  Sir  Edward  Kyan. 
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On  Appeal  from  the  High  Court  of  Admiralty. 
DANIEL  HARMKU  r.  WILLIAM  ERRINGTON  BELL        i«^o. 
AND  Others  (I).  i85i 

The  "Bold  Buocleugh."  ^yj«; 

{7  Moore.  P.  C.  267—286;  S.  C.  19  L.  T.  235 :  affg.  14  Jur.  134.)  i852. 

I>3iiiiag«  creates  a  lien  on  the  ship  causing  the  collision.  AprUTA, 

A  Scotch  steamer  ran  down  an  English  vessel  in  the  Humber.  An  action  g  John 
was  oommenced  in  the  Court  of  Admiralty  in  England,  by  the  owners  of  the  jbrtib,  Ch.J. 
English  vessel,  against  the  owners  of  the  steamer,  and  a  wan-ant  of  arrest  r  257  -j 
issued  against  the  ship ;  but,  before  the  ship  could  be  arrested,  she  had 
sailed  for  Scotland.  A  suit  was  then  commenced  by  the  owners  of  the 
English  vessel  against  the  owner  of  the  steamer,  in  the  Court  of  Session  in 
Scotland,  for  the  damage,  and  the  steamer  was  arrested  under  process  of 
that  Court,  but  subsequently  released  upon  bail.  Afterwards,  and  pending 
these  proceedings,  the  steamer  was  sold,  without  notice  to  the  purchaser  of 
this  unsatisfied  claim  against  her.  The  proceedings  in  the  Court  of  Session 
were  still  pending,  when  the  steamer  having  come  within  the  jurisdiction 
of  England,  was  again  arrested  under  process  of  the  High  Court  of 
Admiralty  in  England,  and  an  action  for  damage  commenced  in  that  Court, 
for  the  same  cause  of  action  as  was  still  pending  in  Scotland,  instructions 
l«ing  sent  to  Scotland  to  abandon  the  proceedings  in  the  Court  of  Session. 
The  owner  of  the  steamer  appeared  under  protest  in  the  Admiralty  Court, 
and  pleaded,  first,  /m  alibi  pendens ;  and,  secondly,  that  he  was  a  purchaser 
for  value  without  notice.  Held  by  the  Judicial  Committee,  overruling 
such  protest, — 

First,  that  the  plea  of  lis  alibi  pendens  was  bad,  as  the  suit  in  Scotland 
was,  in  the  first  instance,  in  personam,  the  proceedings  being  commenced  by 
process  against  the  persons  of  the  owners  of  the  vessel,  (the  defendants,) 
sad  the  arrest  of  the  steamer  only  collateral  to  secure  the  debt,  while  the 
proceedings  in  the  Admiralty  Court  in  England  were,  in  the  first  instance, 
if  rrmj  against  the  vessel,  and,  therefore,  the  two  suits  being  in  their 
nature  different,  the  pendency  of  one  suit  could  not  be  pleaded  in  suspension 
of  the  other. 

SfMSondly,  that  as,  by  the  civil  law,  a  maritime  lien  does  not  include  or 
require  possesbion,  but  being  the  foundation  of  proceedings  in  rem  (a  process 
requisite  only  to  perfect  a  right  inchoate  from  the  moment  the  lien  attaches), 
such  lien  travels  with  the  thing  into  whosesoever  possession  it  may  come, 
and  when  carried  into  effect  by  a  proceeding  in  rem,  relates  back  to  the 
period  when  it  first  attached  ;  the  steamer  was  liable  for  the  damage  com- 
mitted by  her,  though  in  the  hands  of  a  purchaser  without  notice  of  the 
damage,  or  the  proceedings  instituted  against  her  (2). 
Semble :  Such  lien  arising  out  of  damage  is  not  indelible,  but  may 

(1,  Present  at  the  first  hearing,  on  Justice  of  the  Common  Pleas  (Sir 

the  16th  of  December,  1850,  and  16th  JoHX  Jervis),    the   Bight    Hon.  T. 

of  May,  1851:  Lord  Lakgdale,  Mr.  Pemberton  I  eigh,  and  the    Eight 

Baron  Parke,  Sir  Herbert  Jennsr  Hon.  Sir  Edward  Hyan. 
Fust,  and  the  Bight  Hon.  Sir  Edward  (2)  Approved  by  the  H.  L.  in  Cnrrie 

Byak.  v.  M'Knight  [1897]  A.  C.  97,  66  L.  J. 

Present  at  the  second  hearing,  on  P.  C.  19,  75  L.  T.  457.    The  case  has 

the  10th  of   December,    1851 :    The  also    been   cited    in    a    great   many 

Chief  Baron  of  the  Exchequer  (Sir  modem   decisions,   among  the  more 

Frederick    Pollock),    the    Chief  recent  being  TAc  i/enru/i  iyom  (1886) 
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Habhkb  be  lost  by  negligence  or  delay,  where  the  right  of  third  parties    are 

r.  compromised. 

Bell.  Distinction  hetweeu  proceedings  in  rem,  in  the  Admiralty  Court  in 

England  and  foreign  attachment  in  the  city  of  London. 

This  appeal  originated  iu  a  cause  of  damage,  civil  and  maritime, 
[♦268]       promoted  by  the  respondents,  the  owners  *of  the  barque  William^ 
against  the  steam-ship,  the  Bold  Buccleugh,  by  reason  of  a  collision 
between  these  vessels. 

The  Bold  Buccleagh  belonged  to  the  Edinburgh  and  Dundee 
Steam  Packet  Company,  trading  between  Leith  and  Eingston-upon- 
Hull,  in  Yorkshire,  the  partners  of  which  Company  were  all  resident 
in  Scotland.  Tiie  collision  took  place  in  the  river  Humber,  on  the 
14th  of  December,  1848,  when  the  barque  William  was  run  down 
by  the  Bold  Buccleugh,  and  totally  lost. 

On  the  19th   of  the  same  month,  an  action  for  damage  was 
entered  in  the  High  Court  of  Admiralty  in  England,  on  behalf  of 
the  respondents  (who  were  domiciled  and  resided  in  England),  the 
owners  of  the  barque  Willianiy  against  the  Bold  Bivccleugh  and  the 
partners  of   the  Edinburgh  and  Dundee   Steam   Company,   and 
a  warrant  of  arrest  was  extracted  and  forwarded  to  Hull  to  be 
executed;    but  the  Bold  Buccleiigh  had  left  that  port  for  Leith, 
before  the  arrival  of  the  warrant,  and  consequently  could  not  be 
[  ♦269  ]      arrested.     *The  owners  of  the  William  then  applied  to  the  owners 
of  the  Bold  Buccleugh  to  give  bail  to  the  action,  which  they  declined 
to  do,  and  the  Bold  Buccleugh^  still  continuing  out  of  the  jurisdiction 
of  the  Admiralty  Court,  and  within  the  jurisdiction  of  the  Scotch 
Courts,  the  Owners  of  the  William^  on  the  80th  of  January,  1849, 
commenced  a  suit  against  the  owners  of  the  Bohl  Buccleugh^  in  the 
Court  of  Session  in  Scotland,  and  the  steamer  was  forthwith  arrested 
in  Leith  harbour ;  but  on  bail  being  given  to  answer  the  action  in 
that  Court,  she  was  released.    By  a  bill  of  sale,  dated  the  26th  of 
June,  1849,  the  owners  of  the  Bold  Buccleugh  sold  her  absolutely  to 
the  appellant  for  4,800/.,  without  notice  to  him  of  any  unsatisfied 
claim  arising  out  of  the  damage  donj  to  the  William,  or  any  suit 
pending  in  regard  thereto,  in  the  Court  of  Session  in  Scotland ;  but 
in  August  following,  the  vessel  having  returned  to  Hull,  was  again 
arrested  by  virtue  of  a  warrant,  under  seal  of  the  High  Court  of 
Admiralty,  and  a  fresh  action  commenced  in  that  Court,  instructions 
being  sent  to  Scotland  for  the  immediate  abandonment  of  the  suit 

11  App.  Cas.  270,  284,  285,  55  L.  J.  Adm.  110,  77  L.  T.  98;  m 
L.  J.  Adm.  80,  55  L.  T.  66;  The  Veritas  [1901]  P.  304,  309,311,314, 
Ripon  City  [1897]  P.  226,  241,  246.  66      70  L.  J.  P.  75,  85  L.  T.  136. 
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in  the  Court  of  Session.     An  appearance  under  protest  was  entered      Habheb 
by  the  appellant,  and  an  act  on  petition,  brought  in  on  his  behalf,        b^li^. 
disclaiming  the  jurisdiction  of  the  Court  of  Admiralty  to  entertain 
the  second  suit. 

The  act  alleged,  that  on  the  80th  of  January,  1849,  a  suit  was 
commenced  in  the  Court  of  Session  in  Scotland,  on  behalf  of  the 
owners  of  the  Williatn,  against  the  Edinburgh  and  Dundee  Steam 
Navigation  Company,  the  then  owners  of  the  Bold  Bticcleugh,  in 
order  to  obtain  compensation  for  the  loss  sustained  by  them  in 
respect  of  the  barque  having  been  run  *down  by  the  Bold  Bueclengh,  L  *270  ] 
and  totally  lost.  That  in  pursuance  of  the  writ  of  summons  issued 
in  the  said  suit,  the  Bold  Bucclengh  was  arrested,  but  bail  having 
been  given  on  behalf  of  the  owners,  she  was  released.  That  this 
suit  and  also  another  suit  instituted  in  the  same  Court,  on  behalf 
of  the  owners  of  the  cargo  laden  on  board  the  William,  against  the 
then  owners  of  the  Bold  Bucdeiigh,  was  still  pending  in  the  Court 
of  Session  in  Scotland,  and  expected  to  come  on  for  hearing  in  that 
Court,  in  the  month  of  December  then  next.  That  the  cause  of 
action  in  the  present  suit  was  the  same  as  in  the  suit  then  depend- 
ing in  the  Court  of  Session  in  Scotland.  That  on  the  26th  of  June, 
1849,  the  then  owners  of  the  Bold  Buccleugh,  for  a  valuable  con- 
sideration, absolutely  sold  and  conveyed  the  steam-ship  to  Daniel 
Harmer,  her  present  owner. 

The  answer  of  the  owners  of  the  William,  after  setting  forth  the 
fact  of  the  running  down  of  the  barque,  alleged,  that  an  action  was 
brought  by  them  in  the  Court  of  Admiralty,  against  the  steam-ship, 
in  respect  of  the  loss  they  had  sustained,  and  a  warrant,  under  the 
seal  of  the  Court,  extracted  and  forwarded  to  Hull,  for  the  purpose 
of  being  there  executed  upon  the  steam-ship,  which  had  quitted  the 
port  before  the  arrival  of  such  warrant,  and  that  (whether  by 
accident  or  design)  the  Bold  Buccleugh  never  came  within  the  juris- 
diction of  the  Court  of  Admiralty,  so  that  she  could  not  be  arrested 
by  authority  of  that  Court,  and  the  owners  of  the  Bold  Bxiccleugh, 
when  applied  to,  refused  to  appear  and  give  bail  to  the  action  so 
entered  against  them.  That  a  suit  was  commenced  in  the  Court  of 
Session  in  Scotland,  by  the  owners  of  the  WiUiaw,  and  for  a  time 
was  prosecuted,  but  that  such  suit  was  not  still  pending,  or  at  least 
then  *being  proceeded  with  there  as  alleged ;  on  the  contrary,  that  t  *^^^  ^ 
the  Bold  Buccleugh  having,  in  the  month  of  August  then  last, 
arrived  in  the  port  of  Hull,  the  owners  of  the  IVilliam,  on  being 
informed  thereof^  immediately  caused  a  second  warrant  for  her 
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habueb  arrest  to  be  obtained  and  executed  against  her,  being  the  earliest 
Bbll,  period  at  which  the  Bold  Buccleugh  could  be  arrested,  and  where- 
upon the  respondents  abandoned  absolutely,  and  caused  to  be 
discontinued,  the  suit  so  of  necessity  commenced  by  them  in  the 
Court  of  Session  in  Scotland,  and  in  which  Court  accordingly  there 
was  no  longer  any  suit  pending.  That  the  present  owner  of  the 
Bold  Biiccleugh,  at  the  time  of  the  purchase  from  her  former 
owners,  well  knew  of  the  unsatisfied  claim  outstanding  against  her, 
on  account  of  the  damage  done  to  the  William,  and  did  provide  or 
might  have  provided  accordingly. 

In  reply,  it  was  pleaded,  that  the  present  owner  of  the  Bold 
Bucclevjgh,  being  advised  that  he  had  an  interest  to  oppose  the 
dismissal  of  the  suit  in  the  Court  of  Session  in  Scotland,  on  the  6th 
of  November  instant,  being  the  day  on  which  the  warrant  was  given 
in ;  the  agent  for  the  defenders  in  the  said  suit  alleged  in  Court, 
before  the  Judges  then  present,  that  the  defenders  had  an  interest 
to  oppose  the  motion  for  leave  to  abandon  the  suit,  and  intended  to 
assist  the  present  owner  of  the  Bold  Buccleugh,  interested  to  main- 
tain the  defence,  whereupon  the  Judges  allowed  the  defenders  to 
put  in  a  minute  of  answer  between  that  day  and  the  8th  of  the 
same  month,  and  also  a  minute  professing  to  assist  the  then  new 
defender  referred  to ;  that  on  the  9th  of  the  said  month,  in  conse- 
quence of  the  defender  having  failed  to  lodge  any  minute  as  afore- 

r  *272  ]  said,  the  Court  dismissed  the  action,  but  that  such  *order  of 
dismissal  was  not  final,  and  that  the  agents  of  the  defender  had 
lodged  an  application  to  the  Court,  to  recal  the  same,  and  grant 
permission  to  state  the  grounds  upon  which  the  present  owner  of 
the  Bold  Buccleugh  contended  that  he  had  a  sufficient  interest  to 
oppose  the  said  dismissal,  and  that  the  dismissal  or  otherwise  of 
the  said  suit  still  remained  subject  to  the  order  of  the  Court,  to  be 
made  in  the  matter  of  the  said  application.  That  the  present  owner 
of  the  Bold  Buccleugh  was  not  aware,  at  the  time  of  the  purchase  of 
the  same,  that  there  was  any  unsatisfied  claim  outstanding  against 
her,  on  account  of  the  damage  sustained  by  the  WUliam,  or  on 
any  other  account,  nor  did  provide,  nor  could  have  provided, 
accordingly. 

The  rejoinder  alleged,  in  reference  to  the  averment,  that  the 
order  of  dismissal  was  not  final,  that  the  application  to  the  Court  of 
Session  in  Scotland  had  not  only  been  made  by  the  defenders,  but 
had  been  granted,  and  that  the  defenders,  having  complied  with  the 
orders  of  the  Court,  in  reference  to  the  lodging  of  the  minutes,  the 


vol..  I.XXX1II.]    1850.    P.  C.     7  MOORE,  P.  C.  272— U74.  47 

question  of  the  dismissal  of  the  suit  was,  on  the  6th  of  December      Harmee 
instant,  fully  argued  before  the  Court  of  Session,  and  the  suit  was        r^ll. 
then  finally  dismissed. 

On  the  act  of  protest  being  brought  in,  an  affidavit  of  the 
appellant  was  filed,  which  stated,  that  he  had  no  notice  of  the 
unsatisfied  claim  by  the  William  against  the  Bold  Buccleughy  when 
he  purchased  the  steamer.  The  owners  of  the  William  also  filed 
an  affidavit  by  their  attorney  in  Scotland,  from  which  it  appeared, 
that,  subsequent  to  the  second  action  being  brought  in  England, 
they  had  offered  to  abandon  the  Scotch  suit,  and  that,  though  this 
was  opposed  by  the  appellant,  who  applied  to  be  made  a  party,  yet, 
in  ^respect  of  this  abandonment,  the  suit  was  at  length  finally  [  *273  ] 
dismissed  by  the  Court  of  Session,  on  the  6th  of  December,  1849. 

The  Judge  of  the  Admiralty  Court  (the  Bight  Hon.  Dr.  Lushing- 
ton),  by  his  judgment  (1),  pronounced  on  the  18th  of  January,  1860, 
overruled  the  protest  containing  the  plea  of  lis  alibi  pendens  to  the 
Court's  jurisdiction,  holding,  first,  that  the  proceedings  in  Scotland 
had  been  abandoned  by  the  owners  of  the  Wiliiani,  at  the  earliest 
possible  time  they  could  withdraw  the  action  after  the  second 
arrest ;  and,  secondly,  that  the  mere  transfer  of  the  property  in  the 
Bold  Buccleugh  did  not  release  the  purchaser  from  the  responsibility 
of  the  original  collision. 

From  this  judgment  the  present  appeal  was  brought. 

Mr.  Peacock,  Q.C.,  Dr.  Haggard,  and  Mr.  J.  Anderson,  for  the 
appellant : 
Two  questions  are  raised  for  the  Court's  consideration  upon  these 
pleadings :  First,  whether  the  plea  of  lis  alibi  pendens,  was  not  a 
good  defence  in  abatement  of  the  suit;  and  secondly,  whetlier  the 
ship  was  liable  by  a  proceeding  in  rem  as  against  the  present 
owner,  he  being  a  purchaser  for  a  valuable  consideration,  without 
notice  of  the  damage.  Upon  the  first  point :  In  collision,  the  action 
is  transitory,  and  could  have  been  brought  in  England,  Scotland, 
Ireland,  or  France,  but  not  in  two  Courts  at  the  same  time ;  the 
steamer  was  arrested  in  Scotland,  under  process  issued  out  of  the 
Court  of  Session,  a  competent  Court,  having  jurisdiction  to  enter- 
tain such  a  suit,  11  Geo.  IV.  &  1  Will.  IV.  c.  69,  s.  21.  And  the 
proceedings  were  carried  on  according  to  the  form  of  process 
prescribed  by  the  statute,  *6  Geo.  IV.  c.  120.  f  "^^*  1 

(1)  Beported,  nom  Tht  Bold  Bwdtayh,  3  W.  Eob.  22U. 
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Uabmbb  (Sir  John  Jeryis:  The  ancient  maritime  jurisdiction  in  Scotland 

Bbll.        is  explained  by  Erskine  (i).) 

The  history  of  the  Court  of  Admiralty  in  Scotland  is  fully  treated 
of  by  Bell  (2).     Such  suit  was  pending  in  that  country  when    the 
second  warrant  was  extracted  and  the  BoUl  Bucclen/fh  arrested  in 
England  for  the  damage  in  question,  the  subject  of  the  Scotch  suit. 
It  is  contrary  to  every  principle  of  justice,  that  a  party  shall    be 
sued  in  two  different  Courts  for  the  same  subject-matter,  at  one  and 
the  same  time ;  the  plea,  therefore,  of  lis  alibi  pendens,  in  abate- 
ment of  the  English  suit,  was  proper,  and  ought  to  have  been 
allowed  :    The  Mayor  of  London  v.  J3-  (3) ;  Com.  Dig.,  tit.  "Abate- 
ment," H.  24;  Bac,  Abr.,  tit.  "Abatement,"  M.  Gilbert's  Hist,  of 
Com.  Pleas,  pp.  254-5-6. 

(Sir  John  Jbrvis  :  Suppose  a  suit  for  bottomry,  and  a  suit  for 
salvage,  could  the  vessel  be  arrested  in  both  suits  ?) 

It  is  different  here ;  the  two  suits  are  for  the  same  cause  of  action, 
and  the  practice  of  the  Admiralty  Court  is  against  the  allowance  of 
a  second  suit  for  the  same  subject:  The  Fortxtndo  (4). 

(Mr.  Pemberton  Leioh  :  The  proceedings  are  of  a  different 
nature ;  in  Scotland,  it  appears  from  the  protest,  that  the  process 
is  against  the  person  of  owner  ;  in  the  Admiralty  Court  in  England 
it  is  in  rem.) 

The  arrest  of  the  steamer  is  in  the  nature  of  a  foreign  attachment : 

The  Johann  Friedench  (5).     A  proceeding  in  rem  merely  to  compel 

appearance.     Foreign  attachment  exists  in  Scotland  as  in  the  city 

of  London. 

[  •276  ]  But,  secondly,  we  submit,  that  by  the  bond  fide  sale  *of  the 

steamer  to  the  appellant,  subsequent  to  her  release  upon  bail,  and 

before  her  arrest  at  Hull,  the  property  in   her  was  absolutely 

transferred  to  him,  and  that  she  was  not  liable  for  the  damage, 

by   a    proceeding    in    rem    in  the  Admiralty  Court  in  England. 

The   hciLB  contractus  was   Scotland,    and   the  purchaser's  rights 

are  governed  by  that  law  :    Story  (6).     The  remedy  by  the  law  of 

i 

(1)1  Inst,  of  the  I>aw  of  Scotland,  (4)  2  Dodson,  68.  1 

tit.  in.  §  34.  (5)  1  W.  Rob.  37. 

(2)  1  Corns,    on    Mercantile    Law,  (6)  Corns,  on  Conf.  of  liaws,  cb.  yiii. 
p.  497.                                                            §  242  (I.)  §  286  c.  (2nd  ed.). 

(3)  Freem.  401 ;  8,  C.  3  Keb.  491. 
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Scotland,  is  in  personam  (i).  At  the  time  of  the  purchase,  the  Harmkb 
appellant  waa  in  ignorance  of  any  outstanding  liability  against  the  bjll, 
steamer,  on  account  of  the  damage  caused  by  her  to  the  JVilliamf 
and  it  will  be  a  great  hardship  upon  him  if  he  is  to  be  held  liable 
for  the  consequences  of  a  misfeasance  committed  by  the  vesseli  at  a 
time  when  he  was  not  her  owner.  There  is  no  knowledge  of  the 
damage  or  fraud  imputed  to  the  purchaser :  the  steamer  had  been 
released  npon  bail,  so  that  he  cannot  be  fixed  with  notice  before  his 
purchase.  In  the  case  of  The  AUxander  Larsen  (2),  the  Coubt  said, 
that  they  would  protect  '*  subsequent  purchasers  without  notice." 

(Ma.  Pexbbrton  Leigh  :  The  plea  does  not  show  what  was  the 
nature  of  the  bail  in  Scotland,  what  in  fact  it  was  for.  Ought  not 
that  fact  to  have  been  pleaded  ?) 

The  effect  of  the  steamer  being  released,  was  to  render  the  then 
owners  personally  liable  for  the  damage.  No  lien  attaches  upon  a 
snip  for  damage:  The  Volant {^)^  The  Dndd (4).  And  the  only 
reason  for  the  arrest  of  the  ship,  is,  to  quote  the  language  of 
Dr.  LusHiKOTON  in  The  Volant {2i),  that  such  "arrest  offers  the 
grimiest  security  for  obtaining  *8ubstantial  justice,  in  furnishing  a  [  «276  ] 
security  for  prompt  and  immediate  payment." 

The  Attorney-General  {Sir  Alexander  Cockbum),  and  Dr. 
Addams,  for  the  respondents : 
First.  The  plea  of  lis  alibi  pendens  of  a  suit  in  Scotland  is  no 
bar  to  the  jurisdiction  of  the  Court  of  Admiralty  in  England 
entertaining  the  present  suit  for  damage.  In  Foster  v.  VassaU  (6), 
Lord  Habdwicke  decided,  that  if  an  action  was  brought  in  England, 
and  the  defendant  pleaded  to  it  an  action  in  Ireland,  or  the  planta- 
tions, it  would  not  be  a  bar  to  the  jurisdiction  of  the  Court,  in 
England.  So  in  Dillon  v.  Alrares  (6),  a  plea  of  a  suit  depending  in 
the  Court  of  Chancery  in  Ireland,  for  the  same  matter,  was  over- 
ruled by  Lord  Loughborough.  Again,  in  Maule  v.  Murray  (7),  a 
defendant  who  had  been  arrested  in  America,  under  a  process  out 
of  the  Court,  was  arrested  again  in  this  country  for  the  same  cause 
of  action,  and  the  Court  of  King's  Bench  refused  to  discharge  him 

(1)1  Shand'0  Piac.  of  the  Court  of  (4)  1  Bob.  399. 

Spssion,  p.  413;   and  see  Ersk.  III.  (5)  3  Atk.  587. 

i  37.  (6)  4  R.  B.  206  (4  Yes.  357). 

(2)  1  W.  Bob.  294.  (7)  7  T.  B.  470. 

(3)  1  W.  Bob.  387. 
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Harmbr  out  of  custody.  An  American  writer,  Kent  (i),  in  treating  of  "Lis 
Bbll.  pendens/'  refers  to  Merlin,  Repertoire,  tit.  "  Judgment,"  sec.  6, 
and  Pardassus,  Droit  Commercial,  t.  5,  1488,  in  which  the  French 
Court  overruled  a  plea  of  a  foreign  judgment  in  bar  to  a  new  suit 
for  the  same  cause  of  action.  Admitting  that  two  suits  could  not 
be  sustained  in  two  courts  of  concurrent  jurisdiction,  for  the  same 
subject-matter,  and  that  the  second  suit  would  be  bad,  yet  in  this 
case  the  objections  to  the  plea  are  twofold:  first,  the  suit  was 
originally  instituted  in  England ;  and,  secondly,  the  relief  sought 
by  the  proceedings  in  Scotland  was  totally  different  from  that  in 

[  •277  ]  England.  In  the  *former  country  the  proceedings  are  in  personam  ; 
in  the  latter  the  remedy  is  in  rem.  The  same  rule  prevails  in 
America:  The  Biig  Ne8to7'{2).  In  that  case  Mr.  Justice  Story 
lays  it  down  as  unquestionable,  that  whenever  a  lien  or  claim  is 
given  upon  the  thing  by  the  maritime  law,  the  Admiralty  Court 
will  enforce  it  by  a  proceeding  in  rem.  The  case  of  The  Aline  (3) 
strongly  illustrates  our  position,  that  a  lien  attaches  in  case  of 
damage,  and  that  the  proceedings  in  the  Admiralty  Court  in 
England  are  in  revu  It  has  no  resemblance  to  foreign  attachment 
in  the  city  of  London.  Here  a  lien  attaches  by  reason  of  damage, 
and  the  Admiralty  Court  enforces  it  by  a  proceeding  in  rem  against 
the  ship.  The  observations  of  Dr.  Lushington  in  the  case  of  The 
Johann  Friederichy  were  extrajudicial. 

Secondly.  The  fact  of  the  appellant  being  a  bond  fide  purchaser 
without  notice  of  the  damage,  will  not  avoid  the  liability  of  the 
steamer.  Such  liability  attached  at  the  moment  of  the  collision, 
creating  a  lien  which  followed  the  ship  into  whosesoever  hands  she 
might  come.  At  the  most,  if  the  appellant  was  imposed  upon,  and 
the  fact  of  the  damage  occasioned  by  her  designedly  kept  from  him, 
his  remedy  will  be  to  seek  for  redress  against  the  former  owners  by 
an  action  at  law.  It  is  no  defence  to  this  proceeding,  which  is  a 
proceeding  in  rem. 

The  case  stood  over  for  consideration. 

Their  Lordships  afterwards  directed  the  appeal  to  be  re-argued 
by  one  counsel  on  each  side,  upon  the  question,  whether  the  bond 
[  •278  ]  fide  sale  of  the  vessel  after  *the  damage,  without  notice  to  the 
purchaser,  discharged  the  vessel  from  liability. 

The  case  was  now  re-argued,  on  that  point. 

(1)  2  Come.  p.  124  (2nd  ed.).  (3)  1  W.  Rob.  HI. 

(2)  1  Sumner,  78. 
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Mr,  J.  Afidenon^  Q-C,  for  the  appellant :  Harxeb 

The  reserved  point  involves  a  question  of  the  first  importance  to       Bkll. 
shipping  interests  ;  it  is  confined  to  this,  whether  a  lien  arises  out        ^^^^- 

Dec.  10. 

of  damage;  and,  if  so,  whether  it  follows  the  vessel  causing  the         

damage  into  whosesoever  hands  it  comes.    It  must  be  considered 
ander  two  heads : 

First.  It  is  submitted,  that  no  lien  attaches  by  reason  of 
damage.  A  lien  on  ships  may  be  created,  by  bottomry,  mortgage, 
salvage,  and  wages,  but  there  is  no  authority  to  be  found  in  the 
books  that  it  extends  to  damage.  In  the  case  of  The  Volant  (i), 
the  learned  Judge  of  the  Admiralty  Court  laid  down  the  rule  of 
law  to  be,  that  '^  the  damage  confers  no  lien  upon  the  ship,"  and 
this  opinion  is  confirmed  in  the  case  of  The  Diiiid  (2).  Liens  are 
not  favourites  of  the  law.  The  amis  lies  upon  the  respondents  to 
establish  such  hen :  The  Alexander  (3) ;  it  cannot  be  inferred.  As 
then  there  was  no  lien  for  the  damage  in  this  case,  the  arrest  of 
the  steamer  must  be  considered  in  the  nature  of  an  attachment 
only. 

(Sir  John  Jbbvis:  Abbott,  in  his  treatise  ''On  Shipping"  (4), 
lays  it  down,  that  by  the  civil  law,  all  who  repaired,  or  fitted  out 
a  ship,  or  lent  money  to  be  employed  in  those  services,  had  a  lien, 
without  any  instrument  of  hypothecation.  At  common  law,  what 
is  called  a  **  lien  "  is  more  strictly  construed,  and  is  only  when  the 
thing  is  in  actual  or  constructive  possession.) 

lliere  is  no  lien  upon  the  *steamer.     The  Court  of  Admiralty  has      [  *279  ] 

undoubtedly  jurisdiction  in  cases  of  collision,  and  the  proceedings 

in  the  first  instance  is  in  rem  against  the  ship ;  but  the  arrest  of 

the  ship  is  only  to  compel  the  appearance  of  the  owners ;  if  they 

appear,  the  question  is  then  to  be  decided  according  to  the  interests 

of  the  parties,  without  reference  to  the  liability  of  the  ship  causing 

the  collision. 

(SiB  John  Jebvis  :  When  does  the  proceeding  in  rem  commence  ?) 

It  is  only  a  mode  of  compelling  appearance,  analogous  to  foreign 
attachment  in  the  city  of  London  :  2'he  Johann  Friedench{b). 
The  mode  of    procedure  is  this:    the  ship  is  arrested  under  a 

(I)  1  W.  Bob.  387.  (4)  6th   ed.  by  Shee,  pp.  121—122 

ri)  1  W.  BoK  398.  [Hth  ed.  p.  177]. 

3)  1  W.  Bob.  346.  (6)  1  W.  Uob.  37. 
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HARMEa      warrant,  and  if  the  owners  do  not  appear  and  give  bail,  the  ship  is 

Bell.         sold.     If  they  appear,  then  the  proceeding  is  in  pei'sojiani :    The 

Aline  (i),  The  Hope  (2)^  The  John  Dunn{s).     Foreign  attachment 

like  that  of  the  city  of  London  prevails  in  Scotland,  and  the    sole 

object  of  that  attachment  is  to  compel  appearance. 

(Sir  John  Jervis  :  It  seems  more  like  a  proceeding  in  the 
Exchequer  to  recover  a  Crown  debt,  which  is  against  the  person 
and  the  goods.  In  a  note  to  TurbilVs  case  (4),  the  doctrine  of 
foreign  attachment  is  fully  examined,  but  it  appears  to  bear  no 
analogy  to  a  proceeding  in  rem  in  the  Admiralty  Court.) 

In  equity,  if  a  vendor  keep  the  title  deeds  and  conveyance  of  the 
estate,  as  a  security  for  part  of  the  purchase-money  unpaid,  he 
will  have  an  equitable  mortgage  on  the  estate,  and  this  lien  prevails 
against  the  purchaser  and  his  heir,  but  the  vendor's  lien  is  not  good 
against  a  purchaser  for  valuable   consideration   without  notice  (r*). 
[..♦280]       Proceedings    in   the  Admiralty    Court    most  resemble  *the  case 
of  cattle  damage  feasant  being  sold.     There  the  proceeding  is  also 
in  rem,  but  then  it  must  be  taken  at  the   time.    As,  therefore, 
there  was  no  lien  upon  the  steamer  for  the  damage,  what  was  the 
effect  of  her  release  in  Scotland  after  the  arrest,  which  was  a  mere 
inodiis  procedendi  ?     Why,  upon  the  owners  appearing  and  giving 
bail,  the  proceedings  in  rem  terminated,  and  the  remedy  became  in 
personam.    Bail  in  the  Court  of  Admiralty  is  regarded  as  a  pledge 
for  the  thing  itself :  The  Neid  Elivin  (6).     The  object  being  not  to 
make  available  any  lien,  for  such  did  not  exist,  but  merely  to  get  a 
fund  to  satisfy  the  damage.     The  release  discharged  the  steamer 
from  arrest,  and  left  her  in  statu  quo,  as  before  the  arrest.     The 
suit  in  Scotland  being,  therefore,  for  the  same  cause  of  action,  and 
the  proceedings  being  substantially  the  same,  the  plea  of  Us  alihi 
pendens  was  a  bar  to  the  action. 

(Sir  John  Jervis  :  You  need  not  go  into  that  question,  as  we 
have  made  up  our  minds  upon  that  plea.) 

Secondly.  There  being  no  lien  upon  the  steamer,  how  can  this 
indefinite  claim  of  damage  travel  with  her  wherever  she  goes? 
Can  a  ship,  which  at  some  former  time  may  have  caused  a  collision, 

(1)  1  W.  Bob.  111.  (o)  Sug.  Vend.  &  Pur.  536.     (Ed. 

(2)  1  W.  liob.  15^.  1851.) 

(3)  1  W.  liob.  159.  (6)  1  Dodson,  50,  53. 

(4)  1  Wins.  Saund.  67.  n.  1. 
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and  which  may  have  Babsequentlj  passed  through  various  owners'      Harhbr 
hands,  be  arrested  in  any  part  of  the  world  she  may  be  for  this        belti. 
damage  ?     Surely  not ;    for,    if   so,  the   rights  of   third  parties, 
including  innocent  purchasers  without  notice,  would  be  involved. 

^SiB  Fbedbbick  PoiiiiOCK :  Suppose  the  case  of  a  collision  upon 
ihe  sea,  caused  by  a  vessel  going  to  India,  and  the  ship  sold  there, 
is  not  the  vessel  liable  to  be  seized  when  she  returns  to  England 
for  the  damage  7) 

The  damage   ^founds  no  lien,  and  her  arrest  is  only  to  compel       [  ^281  ] 
appearance.     Our  proposition  is,  that  the  steamer  being  released, 
there  is  no  unsatisfied  liability  left ;  the  presumption  being,  that 
the  damage  is  satisfied,  and  the  bail  taken  in  substitution  of  the 
steamer. 

Dr.  Adtlams  for  the  respondents: 

This  is  a  proceeding  in  rem  in  the  usual  form  against  the  steamer 
itself,  and  not  in  personam  against  the  owners.  The  proposition 
now  urged  by  the  appellant  is  quite  novel,  and  certainly  untenable. 
Proceedings  in  the  Admiralty  Court  in  cases  of  damage  are  in  remy 
and  that  has  been  the  practice  for  this  last  forty  years.  Such  an 
objection  as  this  has  never  been  urged  before  ;  even  in  this  case  it 
was  not  taken  in  the  Court  below. 

Judgment  was  reserved,  and  now  delivered  by 

SiB  John  Jebvis:  i852. 

There  were  two  questions  in  this  case :  First,  the  effect  of  the        . 

pendency  of  another  proceeding  in  Scotland  for  the  same  cause  of 
action.  Secondly,  the  liability  of  the  vessel  by  a  proceeding  in  rem 
after  a  band  fide  sale,  without  notice. 

It  is  manifest  that  these  two  defences  are  of  a  totally  different 
nature ;  the  first  being  a  declinatory  plea  properly  the  subject  of  a 
protest ;  and  the  second,  an  absolute  bar.  Generally,  it  is  incon- 
venient to  depart  from  the  settled  rules  of  procedure,  and  to 
raise  such  questions  differing  in  degree  by  the  same  defence ;  but 
as  the  Court  below  did  not  object  to  this  course,  we  merely  notice 
it  to  observe,  that  we  do  not  approve  of  such  a  proceeding,  and 
pass  on  to  deliver  our  opinion  upon  the  two  points  raised. 

Upon  the  first  point  we  have  not,  from  the  commencement  *of       [  '282  3 
the  discussion,  entertained  any  doubt ;  but  we  desired  the  second 
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Harhbr      question  to  be  re-argued,  because  it  was  of  great  general  importance. 
Bell.        and  because  we  were  unable  to  find  any  authorities  bearing  directly' 
upon  it;  and  some  of  the  cases  to  which  we  were  referred,  were 
apparently  conflicting  with  each  other. 

The  course  which  was  taken  upon  the  second  argument,  makes 
it  convenient  to  dispose  of  the  second  question  in  the  first  instance. 

It  is  admitted  that  the  Court  of  Admiralty  has  jurisdiction  in  f^ 
case  of  collision  by  a  proceeding  in  rem  against  the  ship  itself;  but 
it  is  said  that  the  arrest  of  the  vessel  is  only  a  means  of  compellin^^ 
the  appearance  of  the  owners;  that  the  damage  confers  no  lien 
upon  the  ship,  and  that  the  owners  having  appeared,  the  question 
is  to  be  determined  according  to  the  interests  of  the  party  litigant, 
without  reference  to  the  original   liability  of   the  vessel   causing 
the  wrong.    For  these  propositions,  dicta  have  been  referred  to, 
which  are  entitled  to  great   respect,  but  which,  upon  considera- 
^  tion,  will   be   found    not   to   support   the  propositions  for  which 

they  were  cited.  In  The  Johann  Friederich  (i),  Dr.  Lushinoton 
is  reported  to  have  said  that  proceedings  in  rem  in  the  Court 
of  Admiralty  were  analogous  to  those  by  foreign  attachment  in 
the  Courts  of  the  city  of  London.  For  the  purpose  for  which 
that  allusion  was  made,  viz.,  the  liability  of  the  property  of 
foreigners  to  be  arrested  by  process  out  of  the  Court  of  Admiralty 
and  the  Courts  of  the  city  of  London,  the  two  proceedings  may 
be  analogous ;  but  in  other  respects  they  are  altogether  dififerent. 
The  foreign  attachment  is  founded  upon  a  plaint  against  the 
principal  debtor,  and  must  be  returned  nihil  before  any  step  can 
[  *28S  ]  be  taken  against  the  garnishee ;  the  proceeding  *in  rem,  whether 
for  wages,  salvage,  collision,  or  on  bottomry,  goes  against  the 
ship  in  the  first  instance.  In  the  former  case,  the  proceedings 
are  in  personam,  in  the  latter,  they  are  in  rem.  The  attachment, 
like  a  common  law  distringas,  is  merely  for  the  purpose  of 
compelling  an  appearance ;  and  if  the  defendant  appears  within 
a  year  and  a  day,  even  after  judgment  and  execution  against 
the  garnishee,  and  puts  in  bail,  the  attachment  is  at  an  end. 
If  the  owners  do  not  appear  to  the  warrant  arresting  the  ship, 
the  proceedings  go  on  without  reference  to  their  default,  and 
the  decree  is  confined  exclusively  to  the  vessel.  Many  other 
distinctions  will  be  found  upon  reference  to  the  notes  to  TurbilVs 
case  (2).  It  is  not  correct,  therefore,  to  say,  that  the  proceeding  in 
rem  is  in  all  respects  analogous  to  the  proceeding  by  foreign 
(1)  1  W,  Bob.  37.  (2)  1  Wms.  Saund.  67.  n.  1. 
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attachment,  and  that  the  former  is  merely  to  compel  an  appearance,      Harmkb 
because  the  latter  is  undoubtedly  for  that  purpose  only.  Bell. 

In  all  proceedings  in  rem,  whatever  be  the  foundation  of  the 
jurisdiction,  the  warrant  is  the  same,  and  the  proceedings  are  con- 
ducted in  the  same  form,  and  there  is  no  reason  for  saying  that  a 
different  rule  is  to  prevail,  where  the  foundation  of  the  jurisdiction 
is  a  collision,  from  that  which  is  admitted  to  be  the  practice,  when 
the  suit  is  instituted  for  salvage,  or  the  recovery  of  wages  against 
the  ship. 

But  it  is  farther  said,  that  the  damage  confers  no  lien  upon  the 
ship,  and  a  dictum  of  Dr.  Lushinoton,  in  the  case  of  The  Volant  (i), 
is  cited  as  an  authority  for  this  proposition.  By  reference  to  a 
contemporaneous  report  of  the  same  case  (2),  it  seems  doubtful 
whether  the  learned  Judge  did  use  the  expression  attributed  to 
him  by  ♦Dr.  W.  Robinson.  If  he  did,  the  expression  is  certainly  [  *284  ] 
inaccurate,  and  being  a  dictum  merely,  not  necessary  for  the 
decision  of  that  case,  cannot  be  taken  as  a  binding  authority. 

A  maritime  lien  does  not  include  or  require  possession.     The  word 
is  used  in  maritime  law  not  in  the  strict  legal  sense  in  which  we 
understand  it  in  courts  of  common  law,  in  which  case  there  could 
be  no  lien  where  there  was  no  possession,  actual  or  constructive ; 
but  to  express,  as  if  by  analogy,  the  nature  of  claims  which  neither 
presuppose  nor  originate  in  possession.     This  was  well  understood 
in  the  civil  law,  by  which  there  might  be  a  pledge  with  possession, 
and  a  hypothecation  without  possession,  and  by  which  in  either 
case  the  right  travelled  with  the  thing  into  whosesoever  possession 
it  came.    Having  its  origin  in  this  rule  of  the  civil  law,  a  maritime 
lien  is  well  defined  by  Lord  Tentbrden,  to  mean  a  claim  or  privilege 
upon  a   thing  to  be  carried   into   effect  by  legal   process ;   and 
Mr.  Jastice  Story  (3)  explains  that  process    to  be  a  proceeding 
in  rem^  and  adds,  that  wherever  a  lien  or  claim  is  given  upon 
the  thing,   then    the   Admiralty  enforces  it  by  a  proceeding  m 
rem,  and  indeed  is   the  only  Court  competent  to  enforce  it.     A 
maritime  lien  is  the  foundation  of  the  proceeding  in  rem,  a  process 
to  make  perfect  a  right  inchoate  from  the  moment  the  lien  attaches ; 
and  whilst  it  must  be  admitted  that  where  such  a  lien  exists,  a  pro- 
ceeding in  rem  may  be  had,  it  will  be  found  to  be  equally  true,  that 
in  all  cases  where  a  proceeding  in  rem  is  the  proper  course,  there 
a  maritime  lien  exists,  which  gives  a  privilege  or  claim  upon  the 

(1)  1  W.  Bob.  387.  (3)  1  Sumner,  78. 

(2)  1  Notes  on  Cases,  508. 
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Harmbu      thing,  to  be  carried  into  effect  by  legal  process.     This  claim  o 
Bell.        privilege  travels  with  the  thing,  into  whosesoever  possession  it  ma.^ 

[  *2Hb  ]       ♦come.     It  is  inchoate  from  the  moment  the  claim  or  privile<^c 
attaches,  and  when  carried  into  effect  by  legal  process,  by  a  pro- 
ceeding hi  rem,  relates  back  to  the  period  when  it  first  attached « 
This  simple  rule,  which,  in  our  opinion,  must  govern  this  case,  sllkI 
which  is  deduced  from  the  civil  law,  cannot  be  better  illustrated 
than  by  reference  to  the  circumstances  of  The  Aline,  referred  to  in. 
the  argument,  and  decided  in  conformity  with  this  rule,  though 
apparently  upon  other  grounds.    In  that  case,  there  was  a  bottomr  j^ 
bond  before  and  after  the  collision,  and  the  Court  held  (i),  that  the 
claim  for  damage  in  a  proceeding  t?t  rem,  must  be  preferred  to  the 
first  bond-holder,  but  was  not  entitled  against  the  second  bond-holder 
to  the  increased  value  of  the  vessel  by  reason  of  repairs  effected  at 
his  cost.     The  interest  of  the  first  bond-holder  taking  effect  tronx 
the  period  when  his  lien  attached,  he  was,  so  to  speak,  a  part  owner 
in  interest  at  the  date  of  the  collision,  and  the  ship  in  which  he 
and  others  were  interested  was  liable  to  its  value  at  that  date  for 
the  injury  done,  without  reference  to  his  claim.     So  by  the  collision 
the  interest  of  the  claimant  attached,  and  dating  from  that  event, 
the  ship  in  which  he  was  interested  having  been  repaired,  was  put 
in  bottomry  by  the  master  acting  for  all  parties,  and  he  would  be 
bound  by  that  transaction. 

This  rule,  which  is  simple  and  intelligible,  is,  in  our  opinion 
applicable  to  all  cases.  It  is  not  necessary  to  say  that  the  lien  is 
indelible,  and  may  not  be  lost  by  negligence  or  delay  where  the 
rights  of  third  parties  may  be  compromised  ;  but  where  reasonable 
diligence  is  used,  and  the  proceedings  are  had  in  good  faith,  the 
lien  may  be  enforced,  in  whosesoever  possession  the  thing  may  come. 

[  286  ]  The  remaining  point  may  be  disposed  of  in  a  few  words.    The 

pleadings  show  that  the  proceedings  in  Scotland  were  commenced 

by  process  against  the  persons  of  the  defendants,  and  that  the 

seizure  of  the  vessel  was  collateral  to  that  proceeding,  for  the  mere 

purpose  of  securing  the  debt.     We  have  already  explained  that,  in 

our  judgment,  a  proceeding  in  rem  differs  from  one  in  personam, 

and  it  follows,  that  the  two  suits  being  in  their  nature  different,  the 

pendency  of  the  one  cannot  be  pleaded  in  suspension  of  the  other. 

For  these  reasons,  we  are  of  opinion,  that  the  judgment  of  the 

Court  below  must  be  affirmed,  with  costs. 

(1)  [The  following  statement  does      words  had  dropped  out,  unless  "claim" 
not  read  well,  and  looks  as  if  some      is  a  mistake  for  "  claimant" — F.  P.] 
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On  Appral  from  the  Prbrogativb  Coubt  of  Canterbury  (i). 
CHARLES    GREVILLE    r.   EDWARD   TYLEE.  i85i. 

.-  ^^             ^   .                      .                                                      /i»ft.  6,7,8. 
(7  Mooie,  P,  C.  320—352.)  L 

By  the  Statute  of  Wills  (I  Vict.  c.  26,  s.  21),  obliterations,  intfrlineations,         I  '^^O  ] 
or  other  alterationa  in  a  will,  after  execution,  are  void,  if  not  affirmed  in 
the  margin,  or  otherwise,  by  the  signature  of  the  testator,  and  the  attestation 
of  witnesses. 

The  mere  circumstaDoe  of  the  amount,  or  the  name  of  a  legatee,  being 
inserted  in  different  ink,  and  in  a  different  handwriting,  does  not  alone 
constitute  an  obliteration,  interlineation,  or  other  alteration,  within  the 
meaning  of  the  statute,  nor  does  any  presumption  arise  against  a  will  being 
duly  executed  as  it  appears.  The  case  is  different  where  there  is  an  erasure 
apparent  on  the  face  of  the  will,  and  that  erasure  has  been  superinduced  by 
other  writing.  In  sucb  circumstances,  the  tmtis  probandi  lies  upon  the 
party  who  alleges  such  alteration  to  have  been  done  prior  to  execution,  to 
prove  by  extrinsic  evidence,  that  the  words  were  inserted  before  execution, 
and  that  they  had  the  sanction  of  the  testator. 

In  the  absence  of  proof,  that  certain  words  in  a  will,  written  with  a 
different  pea  and  in  a  different  ink,  and  in  a  different  handwriting,  parti}'' 
upon  an  erasure,  were  inserted  prior  to  execution,  so  much  of  such  will, 
consisting  of  the  inserted  words,  which  constituted  a  reversionary  disposition, 
pronounced  against 
The  case  of  Cvoper  v.  B<>ckett(2),  considered  and  approved. 
Where  a  will  is  prepared  and  written  by  a  medical  man  in  attendance  on 
a  testatrix,  at  that  time  dangerously  ill,  and  without  professional  advice, 
by  which  he  is  made  the  principal  object  of  the  testatrix's  bounty,  to  the 
exduuon  of  her  near  relations,  a  court  of  justice,  regarding  the  sub- 
^ting  relation  of  a  medical  man  and  patient,  will  view  his  conduct  with 
the  utmost  jealousy. 

The  rule  in  pleading  Qui  ponit  faUiur,  must  be  received  with  some 
nK)d]ficatioii.  It  must  be  rigidly  enforced  with  respect  to  every  averment 
made  by  a  party  ailing  within  his  own  personal  knowledge,  but  the  same 
nile  must  be  applied  less  stringently,  and  in  some  instances  rejected,  when 
the  party  states  facts  not  within  his  personal  knowledge. 

[It  is  thought  sufficient  to  preserve  the  head-note  of  this  case. 
The  statements  of  law  closely  follow  the  language  of  the  judgment, 
&nd  the  minute  discussion  by  their  Lordships  of  the  facts  to  which 
the  law  was  applied  adds  nothing  of  any  permanent  interest. — F.  P.] 

(1)  Ptesent:  Mr.  Baron  Parke,  the  Edward  Etan. 

^?ht  Hon.    Dr.    Lushinoton,   the  (2)  59  E.   E.   371   (4  Moo.   P.   C. 

liight    Hon.    Thomas    Pembbrton  419). 
Lkioh,     and    the    Eight    Hon.    Sir 
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J851.  In  rk  CLARIDGE'S  PATENT  (I). 

May  15.  ^   ' 

_  (7  Moore,  P.  0.  ;i94— 398.) 

JERVia  lk\  -^^  importer  of  an  invention  from  abroad   is  an  inventor  within    the 

r  894  1  meaning  of  the  statute,  5  &  6  Will.  IV.  c.  83  ^2),  and  entitled  to  apply  for 

an  extension  of  the  term. 

But  the  Judicial  Committee  will  look  with  jealousy  into  the  merita  of 
the  invention  imported. 

Application  for  an  extension,  by  the  trustees  of  a  Joint  Stock  Company 
(the  assignees  of  the  patentee)  refused;  the  invention  imported  havings 
been  in  common  use  in  France,  and  no  great  risk  or  expenditure  incurred 
bv  the  patentee  or  his  assignees  in  introducing  it  to  the  public. 

In  this  case,  letters  patent  were  granted  in  1887  to  the  patentee, 
Richard  Tappin  Glaridge,  for  an  invention  of  a  mastic  cement  or 
composition,  of  nlbituminous  limestone  or  natural   composition, 
called  '^asphalte,"  found  in  France,  applicable  for  paving  and  road- 
making,  for  covering  buildings  and  various  other  purposes  for  which 
cement,  mastic,  lead,  zinc,  or  composition  are  usually  applied.    The 
petition  for  extension  was  presented  by  John  Sherell  and  George 
Barrett  Lennard,  the  trustees  of  a  Joint  Stock  Company,  incor- 
porated by  an  Act  of  Parliament,  called  *'  Glaridge*s  Patent  Asphalte 
Company,"  who  were  the  assignees  of  the  patentee,  which  Act  of 
Parliament  had  been  obtained  to  enable  the  Company  to  carry  on  the 
business,  and  make  valid  the  purchase  of  the  patent  from  the  patentee. 
The  petition  set  forth,  that  the  invention  required  a  large  capital  for 
the  construction  of  the  necessary  apparatus  for  the  manufacture  of 
the  cement,  or  composition,  and  that  the  public  had  greatly  benefited 
by  the  invention,  but  that  the  petitioners  had  sustained  a  loss  by 
the  transaction,  and  prayed  for  an  extension  for  fourteen  years,  from 
and  after  the  expiration  of  the  term  granted  by  the  original  patent. 
[  ♦SBS  ]  It  appeared  from  the  evidence,  that  the  invention   *had  been 

known  for  some  time  in  France,  and  was  in  use  in  Paris,  before 
Glaridge  introduced  it  into  England  ;  that  he  had  imported  over  a 
large  quantity  of  "  asphalte,*'  in  pursuance  of  an  arrangement  with 
the  petitioners,  and  obtained  a  patent ;  and  in  1847  assigned  to  the 
petitioners  all  his  interest  in  the  patent  for  8,000Z. ;  that  the  Company 
had  employed  a  large  capital  and  expenditure  to  the  extent  of  23,000/. 
and  upwards,  and  that  the  resulting  profits  had  not  amounted  to 
the  losses  sustained  by  the  Company. 

(1)  Cited,  In  re  Bower-Barff  Patent  (3)  Present:  The  Chief  Justice  of 
[1895]  A.  C.  675,  676 ;  In  re  Hopkin-  the  Common  Pleas  (Sir  JoHir  Jbrvis), 
•f>w'«  Patent  [1897]  A.  C.  2-19,  251,  66  the  Right  Hon.  Dr.  Lushington,  the 
L.  J.  P.  C.  38,  75  L.  T.  462.  Right  Hon.  T.   Pembebton  Leigh. 

(2)  Rep.  46  &  47  Vict.  c.  57,  s.  113.  andtheRightHon.  Sir  Edward  Ryan, 


VOL.  hxxxiii.]    1851.     P.  C.     7  MOORE,  P.  C.  895—896.  59 

Sir  Frederick  Theaigei-,  Q.C.,  and  Mr.  Webster,  in  support  of    ^   In  re 

.  .  Clabidges 

the  petition,  patmnt. 

contended,  that  the  invention  was  of  great  public  utility,  and  thai 
the  Company  had  not  been  sufficiently  remunerated  for  their  outlay 
and  exertions  in  working  the  patent  and  introducing  it  into  public 
notice  ;  the  profits  realised,  as  appeared  in  evidence,  being  not  more 
than  the  interest  on  the  capital. 

(Sib  John  Jbrvis:  To  whom  is  the  extension  to  be  granted? 
This  petition  is  by  the  trustees  of  a  Joint  Stock  Company.  The 
rule  in  granting  letters  patent  is  to  limit  the  number  of  grantees  to 
twelve.) 

The  petitioners  are  the  assignees  of  and  stand  in  the  place  of  the 
patentee.  The  statute  authorises  fresh  letters  patent  to  be  granted 
on  the  recommendation  of  the  Committee. 

(Mr.  Pemberton  Leigh  :  No  doubt  extensions  have  been  granted 
to  assignees  (i),  but  it  is  too  strong  to  say  that  the  assignees  are  to 
be  treated  ^ith  the  same  indulgence  as  patentees.) 

The  AttoiTiey-General  (Sir  Alexander  Cockbum),  for  the  Crown,  [  896  ] 
submitted,  whether  this  was  a  case  for  the  proper  exercise  of  the 
statutory  power  of  the  Committee,  inasmuch  as  it  was  not  the 
case  of  an  original  inventor  applying  on  the  ground  of  having 
been  inadequately  remunerated.  They  are  the  assignees  of  an 
importer,  who  had  himself  been  amply  remunerated,  and  after 
all,  the  substance  ''  asphalte  "  is  a  well-known  substance,  and  one 
of  commerce  in  France,  and  the  manufacture  of  it  for  the  purposes 
patented  well  known  in  France,  where  it  is  in  general  use. 

Sir  John  Jbrvis  : 

My  Lords  are  of  opinion,  that,  in  the  present  case,  there  is  no 
ground  for  complying  with  the  prayer  of  the  petition.  There  is  no 
question  that  an  importer  of  an  invention  from  abroad,  has,  from  a 
very  early  time,  been  held  to  be  an  inventor  in  this  country,  and 
that  rule  has  been  held  to  apply  to  the  construction  of  the  statute 
under  which  the  present  application  is  made.  Each  case  must  be 
dealt  with  according  to  its  own  particular  circumstances,  and  their 
Lordships  have  looked  at  this  case  as  to  the  merits  of  Claridge  as 
the  inventor,  according  to  the  strict  meaning  of  that  word.    He 

(1)  See  Busseir 8  Patent,  46  E.  B.  132  6  Moo.  P.  0.  441  (see  79  R.  R  93); 
{2  Moo.  P.  C.  496)  ;  Hardy'i  Patent,      and  Bodmer'a  Patent,  6  Moo.  P.  C.  468. 
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In  re        introduces,  not  a  piece  of  complicated  machinery,  or  a  manufacti.ix-< 
PATKNT.      o^  diflBculty  or  science,  but  something  in  general  use  at  Paris.     H< 
does  not  take  upon  himself  much  responsibility  or  perseverance  in 
the  introduction,  but  enters  into  a  bargain  with  a  Company,  that  lie 
shall  bring  23,0002.  worth  of  ''asphalte,"  and  so  introduce  it  to  the 
[  *397  ]      Company.     *It  was  giving  permission  to  a  Company  to  work  tlie 
invention  he  has  imported,  he  having  thought  that  was  enough ,  to 
entitle  him  to  obtain  a  patent.    He  does  obtain  a  patent,  and  forms 
a  Joint  Stock  Company,  and  receives  8,000Z.  for  the  introduction  of 
a  well-known  substance  from  a  foreign  land ;  as  far  as  he  is  con- 
cerned, he  has  had  adequate  satisfaction  for  any  merits  he  had  in 
the  introduction.     It  is  said,  that  if  he  had  not  done  so,  the  public 
would  not  have  had  the  benefit  of  the  introduction  of  the  inven- 
tion, and  that  it  would  have  still  remained  abroad,  but  for  the 
capital  and  exertions   of  the   Company.     It  is  not  to  be  under- 
stood as  my  Lords'  opinion,  in  refusing  the  application,  that,  under 
particular  circumstances,  assignees  of  a  patent  are  not  entitled  to 
the  favour  and   indulgence  of  the  Committee.     But,  again,  that 
case,  like  others,  must  depend  upon  the  particular  circumstances 
presented  to  the  consideration  of  the  Committee.     Still,  how  does 
it  stand?     This  is  a  Joint   Stock  Company,  to  a  certain  extent 
interfering  with  what  is  the  basis  of  the  patent  law,  namely,  to 
prevent  the  combination  of  a  number  of  persons  to  crush  any  one 
individual.     That,  however,  is  not  the  ground  on  which  my  Lords 
proceed.     They    would    inquire   whether    the    Company,    having 
entered  into  a  commercial  speculation,  had  managed  it  with  a 
degree  of  prudence  and  consideration,  such  as  the  importer  would 
have  brought  to  bear  upon  it.     We  find,  that  upon  adding  to  the 
expenses  of  this  trade,  from  the  year  1839  to  the  present    time, 
they  have  expended  in   the  purchase  and   management   of  this 
business  about  23,000/.,  excluding  the  amount  they  have  paid  in 
salaries  and  matters  of  that  sort,  which  is,  in  fact,  the  amount 
which  they  say  they  have  lost,  calculating  the  interest  upon  their 
[  •398  ]       *capital ;  but  even  if  that  were  so,  we  must  take  this  case  upon  the 
basis  of  the  original  importer's  merit,  taking  into  consideration 
that  those  who  now  apply,  entered  into  a  commercial  speculation 
with  a  full  knowledge  of  all   the  circumstances,   and  with  the 
expectation  of  a  profit,  which,  if  they  have  not  got,  is  no  reason  to 
entitle  them  to  call  upon  us  to  grant  this  application  in  the  terms 
of  the  prayer  ;  the  application,  therefore,  must  be  refused. 
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On  Appeal  from  thb  Hioh  Court  of  Admiralty  (i). 
THOMAS  WALLACE   v.  JOHN   FIELDEN  (2).  ,]^\ 

^   ^  May  16. 

The   "Oriental."  Juneu, 

(7  Moore,  p.  C.  398—411 ;  S.  C.  revg.  14  Jur.  336;  3  W.  Rob.  243.)  Sib  John 

__  Jrkvis 

The  authority  of  the  master  of  a  ship  to  pledge  by  bottomrj'  for  the         r  ..  «  t 

purpose  of  laising  money  for  the  absolute  necessaries  of  the  ship,  only        •■         ■' 

aiides  when  he  cannot  obtain  the  necessary  advances  upon  the  personal 

credit  of  the  owner ;  and  such  power  to  raise  money  by  bottomrj'  is  vested 

in  the  master,  although  the  owner  resides  in  the  same  country,  provided 

there  is  no  means  of  communication  with  the  owner,  and  the  exigency  of 

the  case  requires  it. 

A  bottomry  bond  was  granted  in  New  York  by  the  master  of  a  ship,  to 
obtain  money  for  necessary  repairs  ;  the  owner  whereof  was  residing  at 
Su  John's,  New  Brunswick.  A  communication  by  electric  telegraph  existed 
between  the  two  cities.  The  bondholder  had  previously  acted  as  the  general 
agent  of  the  owner,  and  no  intimation  of  the  transaction  was  made  by  the 
master  to  the  owner  until  after  the  execution  of  the  bond. 

Held  upon  appeal  (reversing  the  sentence  of  the  Admiralty  Court)  that 
the  master  having  the  means  of  communication  with  the  owner,  no  such 
absolute  necessity  existed  as  to  authorise  him  to  pledge  the  ship  without 
communication  with  the  owner,  and  the  bond  declared  void. 

Semhlt^  the  agent  of  the  owner  may  take  a  bottomry  bond  as  a  security 
for  advances  made  by  him. 

This  was  an  appeal  in  a  cause  of  bottomry  ;  the  question  being, 
vheiher  a  bottomry  bond  granted  at  New  York,  in  the  United 
States,  on  the  ship  Orientcdy  *her  cargo  and  freight,  by  the  master,  t  *^^^  ] 
tot  necessary  repairs,  was  valid ;  the  owners  of  the  ship  being  at 
the  time  at  St.  John's,  New  Brunswick,  within  communication  by 
means  of  the  electric  telegraph ;  and  the  obligee  of  the  bond,  the 
accredited  agent,  at  New  York,  of  the  owner. 

The  facts  of  the  case,  so  far  as  they  afifect  this  question,  were  as 
ioUows : 

The  Orientuly  of  St.  John's,  New  Brunswick,  of  which  the 
appellant,  Thomas  Wallace,  was  the  owner,  in  December,  1848, 
arrived  at  New  York,  with  a  cargo  of  coal  from  Hull;  she  was 
consigned  to  Miln,  a  merchant  there,  who  had  acted  as  the  general 
agent  for  Wallace,  at  New  York,  for  about  five  years,  who,  when 
Wallace's  vessels  had  gone  to  that  port,  which  had  frequently  been 
the  case>  had  the  management  of  them  there.  Miln,  on  the 
vessel's  arrival,  sold  the  cargo  of  the  Oriental,  received  the  proceeds, 

(1)  Present:  The  Chief  Justice  of         (2)  Foil.  The  Onward  (1873)  L.  E. 

the  Common  Pleas  (Sir  John  Jebvis),  4  A.  &  E.  38,  54—56,  42  L.  J.  Adm. 

the  Eight  Hon.  Sir  H.  JbxnebFust,  61  ;  cited,  Kleimuort,  Cohen  &  Co.  v. 

the  Eight  Hon.  T.  Pembebton  Leigh,  Casaa  Marittima   of  Genoa  (1877)  2 

and   the    Eight    Hon.   Sir    Edward  App.  Cas.  156,  158,  36  L.  T.  118. 
Eyah. 
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waltjlce  paid  all  the  ship's  disbarsements,  and  acted  in  all  respects  as  agent 
FiBLDEN.  ^^^  ^^^  vessel.  He  took  the  master's  (Captain  Hoyt's)  draft  for 
200i.,  on  Messrs.  Cannon,  Miller  &  Co.,  of  Liverpool,  Wallace's 
agents  there,  for  the  balance  of  ship's  disbursements  (over  and 
above  the  amount  of  the  proceeds  of  the  cargo),  and  he  advised 
Wallace,  by  letter,  that  he  had  done  so.  The  vessel  sailed  in  the 
February  following,  from  New  York,  for  Liverpool,  and  on  the  24th 
[  *400  ]  of  the  same  mouth,  while  in  charge  *of  a  pilot,  she  struck  on  the 
outer  bar  of  the  harbour  of  New  York,  and  having  sustained 
damage,  was  on  the  next  day  towed  back  to  New  York,  and  put 
into  dock.  The  distance  of  New  York  from  St.  John's  is  about 
600  miles.  Between  these  cities  there  was  a  communication  by 
electric  telegraph ;  by  which  means  messages  could  be  sent  from 
one  of  those  places  to  the  other  in  a  day,  sometimes  in  a  few 
hours.  The  ordinary  course  of  post  was  from  four  to  six  days. 
On  the  23rd  of  February,  Miln  sent  a  message  by  the  electric 
telegraph  to  Wallace,  at  St.  John's,  informing  him  that  the  ship 
had  been  ashore,  that  she  had  put  back  leaky,  and  was  discharging. 
On  the  same  day  Wallace,  by  letter,  acknowledged  the  receipt  of 
the  telegraphic  dispatch,  and  added,  **  the  telegraph  is  now  in 
operation,  and  will  be  a  great  accommodation  ;  I  shall  be  glad  to 
hear  by  it  when  necessary."  Upon  the  same  day  Wallace  also 
wrote  to  the  master,  and  on  the  26th,  Miln  again  wrote  to  Wallace, 
in  part  as  follows :  '*  Dbab  Sib, — I  sent  you  a  few  lines  on  the  23rd 
inst.,  per  telegraph,  advising  you  of  the  unfortunate  occurrence 
which  happened  to  the  Oriental  on  her  getting  out  to  sea,  and  just 
at  the  moment  when  the  pilot  was  preparing  to  leave  her.  She  is 
now  in  the  Atlantic  dock,  and  the  surveyors  having  ordered  her  to 
be  discharged,  we  commenced  unloading  on  Saturday  morning,  and 
will  have  all  the  cargo  out  to-night,  and  will  have  her  on  the  ways 
the  following  day,  when  another  survey  will  be  held  on  the  vessel, 
and  I  will  then  report  to  you  what  injury  she  has  sustained ;  and 
although  she  lay  all  night  on  the  sand  bar,  the  weather  being 
moderate  induces  me  to  think  that  she  is  not  seriously  injured,  as 
the  leak  has  decreased  since  we  began  to  lighten  her.  The 
[*iO\  ]  *expenses  will.be  considerable,  but  fortunately  the  cargo  is  valu- 
able, and  being  on  general  average,  it  will  not  fall  so  severely  as 
otherwise  might  have  been  the  case.  I  shall  use  all  exertion  to 
have  her  ready  for  sea  again ;  and  if  the  repairs  do  not  detain  us, 
she  may  be  loaded  again  by  the  end  of  this  week.  Our  Insurance 
Companies  are  getting  quite  sick  of  British  ships ;  and  it  is  now 
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very  difficult  to  get  them  insured  on  any  terms,  the  losses  this     Wallace 
season  have  been  so  heavy ;  bat  in  the  case  of  the  Oriental  no      fieldev. 
blame  is  attached  to  any  one  but  the  pilot ;  and  it  was  certainly  a 
great  piece  of  carelessness  on  his  part.'* 

The  repairs  being  completed,  and  the  ship  again  ready  for  sea, 
Miln,  on  the  7th  of  March,  wrote  to  Wallace,  as  follows:  ^'Dbab 
Sib, — Since  writing  you  on  the  26th  ult.,  I  have  received  your 
esteemed  favours  of  the  28rd  and  28th,  and  am  glad  to  find  that 
Toa  had  insured  a  part  of  the  Oriental  at  St.  John's,  which  will 
nearly  cover  you.  I  would  have  wrote  you  sooner,  but  Captain 
Hoyt  addressed  you  on  the  2nd  inst.,  with  all  the  particulars  of  the 
damage  done  the  ship,  which  I  was  glad  to  find  was  not  so  serious 
as  we  anticipated ;  the  repairs  have  been  completed,  and  she  is  now 
busy  taking  in  cargo,  and  will  be  ready  for  sea  on  Saturday ;  the 
average  expenses  will  be  heavy,  but  the  cargo  is  over  50,000  dollars, 
which  will  not  make  the  per-centage  so  severe :  If  I  had  known 
what  was  to  happen,  I  would  have  sent  on  the  Oriental  to 
Savannah,  and  saved  all  this  confounded  trouble  and  delay ;  but 
the  prospects  at  the  south  were  so  discouraging,  that  I  thought  we 
were  acting  for  the  best.  I  date  all  the  trouble  in  this  vessel  to 
the  inefficiency  of  the  captain,  who  has  neither  head  nor  hands. 
The  cargo  of  the  Oiiental  was  all  in  good  order,  *and  the  whole  [  *402  ] 
will  go  forward.  I  shall  write  you  again  in  a  few  days,  and 
remain,  &c." 

On  the  same  day,  Miln,  for  the  first  time,  spoke  to  the  master 
about  a  bottomry  bond,  to  which  the  master  at  first  objected,  but 
at  length  agreed,  upon  Miln's  saying  that  he  had  written  or  would 
write  to  Wallace,  and  that  Wallace  would  have  very  little  to  pay,  as 
the  cargo  was  so  valuable,  and  that  he  would  allow  Wallace  the 
di£Ference  of  expense,  so  far  as  ship  and  freight  were  concerned. 
The  master  made  no  communication  to  his  owner,  as  to  the  pro- 
posed bottomry  bond.  Miln,  on  the  same  day,  wrote  to  Messrs. 
Cannon,  Miller  &  Co.,  of  Liverpool,  the  following  letter :  ''  Dear 
SiBs, — I  had  the  pleasure,  on  the  20th  uU.,  and  am  now  sorry  to 
inform  you  that  Captain  Uoyt,  on  proceeding  to  sea  with  a  pilot  on 
board,  and  in  tow  of  steam  boat,  got  on  shore  on  Flinn's  Knoll,  off 
Sandy  Hook,  where  she  lay  all  night,  but  fortunately  got  off  next 
morning,  but  considerably  strained  and  leaking,  so  that  it  was 
deemed  prudent  to  return  to  the  city ;  and  on  a  survey,  the  wardens 
ordered  her  to  be  discharged  and  taken  out  of  water,  which  has 
been  done,  and  I  am  glad  to  say  the  injury  if  not  so  great  as  we 
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Wallace     were  afraid  of.     She  had  lost  her  false  keel,  and  several  of  th^ 

FiELDEN.  butts  started,  bat  she  is  now  repaired  and  taking  in  her  cargo, 
which  suflFered  no  damage,  and  will  be  ready  for  sea  the  end  of  this 
week.  I  am  truly  sorry  for  these  misfortunes  which  have  befallen, 
our  friend  Wallace,  but  this  is  not  so  bad  an  affair  as  the  Ka4e 
Kearney^  which  proves  worse  than  a  total  loss  to  the  underwriters. 
Fortunately  both  vessels  were  insured ;  freights  at  the  south  are 
going  up  and  will  be  higher  here.     Cotton  is  also  improving,  as 

[  •403  ]  you  will  perceive  from  the  enclosed  circular. — *P.S.  As  the 
expenses  here  of  landing  and  re-shipping  the  cargo  will  be  con- 
siderable, and  having  no  funds  of  the  owners  in  hand,  I  think 
it  will  be  prudent  for  all  parties  to  take  a  bottomry  on  ship  and 
cargo  for  my  advances,  and  I  will  therefore  thank  you  to  insure 
8,000  dollars  on  said  bottomry,  to  protect  those  interested.  The  ship 
is  now  in  fine  order,  and  her  cargo,  as  also  the  vessel,  has  been 
insured  here  on  as  low  terms  as  any  British  ship  out  of  port. 
Captain  Hoyt  is  also  a  favourite  with  our  underwriters,  and  I  could 
have  done  it  here,  but  in  case  I  should  take  Captain  Hoyt*s  drafts 
on  you  for  the  amount,  I  thought  it  as  well  to  have  the  insurance 
done  on  your  side  for  your  own  security." 

On  the  9th  and  10th  of  March,  with  the  consent  and  authority 
of  the  master,  advertisements  were  inserted  in  some  of  the 
newspapers  at  New  York,  in  his  name,  for  advances  on  bottomry 
of  the  ship,  cargo,  and  freight.  On  the  10th  of  March,  Miln  sent 
the  following  letter  to  Wallace  (which  Wallace  received  in  the 
regular  course  of  post,  on  the  15th  of  March,  at  St.  John's) :  "  Dbar 
Sir, — Since  writing  you  on  the  7th  instant,  I  am  without  any  of 
your  favours,  and  have  now  to  inform  you  that  the  Oriental  is  again 
loaded,  and  in  the  stream  ready  for  sea,  and  I  hope  she  will  now 
have  a  speedy  and  safe  passage.  All  the  cargo  has  been  re-shipped, 
as  we  found  no  damage,  and  the  principal  expenses  fall  on  the  cargo 
or  general  average,  and  having  no  authority  from  you  to  draw 
either  on  yourself  or  the  agents  in  Liverpool,  I  have  deemed  it 
prudent  to  take  a  bottomry  on  the  cargo  for  the  expenses,  which  I 
hope  you  will  approve  of,  as  I  am  willing  to  relinquish  the  propor- 

[  •404  ]  tion  of  premium  that  may  fall  to  your  share  of  the  loss,  and  *the 
underwriters  on  the  cargo  have  to  bear  their  proportion  of  the 
bottomry,  which  I  have  no  idea  of  advancing  for  their  account, 
without  some  remuneration,  and  if  I  did  so  they  would  not  thank 
me.  I  shall  make  no  indorsation  on  the  register,  or  in  any 
way  hold  the  ship ;  and  explain  to  Messrs.  Cannon,  Miller  &  Co., 
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that  my  sole  reason  for  taking  this  bottomry  was  on  account  of  my  wali.ac^b 
having  to  advance  the  money  for  the  onderwriters,  and  had  it  been  piKroicN. 
for  your  accooni  I  should  not  have  done  so.  We  are  busy  settling 
all  the  accounts^  and  I  cannot  to-day  give  you  the  correct  state- 
ment of  expenses,  but  will  hand  you  particulars  the  moment  she 
gets  to  sea.  The  ship  is  now  in  fine  order,  and  the  caulking  and 
tarring  her  bottom  will  do  her  no  injury." 

The  bond  was  dated  the  12th  of  March,  1849.  It  was  given  on 
bhip,  cargo,  and  freight,  for  the  sum  of  1,898L  10«.  Id.  sterling, 
bat  the  actual  advances  amounted  only  to  about  845L,  the  residue 
being  bottomry  premium  and  commissions  charged  by  Miln.  The 
value  of  the  vessel  and  freight  was  upwards  of  6,000Z. 

On  the  25th  of  April,  1849,  the  respondents,  John  Fielden,  James 
Fielden,  Daniel  Campbell,  and  William  Cunliflfe  Pickersgill,  of 
Liverpool,  in  the  county  of  Lancaster,  the  legal  holders  of  the 
bottomry  bond  upon  the  Oriental,  brought  an  action  in  the  High 
Court  of  Admiralty,  in  England,  in  the  sum  of  1,600!.,  against  the 
ship  Orimial^  her  cargo  and  freight.  An  appearance  having  been 
given  by  the  appellants,  the  owners  of  the  ship  and  the  cargo  laden 
on  board  the  same  ;  an  act  of  petition  was  filed  by  the  respondents, 
and  an  answer  thereto  given  in  by  the  appellants,  setting  forth  in 
substance  the  above  facts. 

On  the  25th  of  March,  1850,  the  Judge  of  the  Admiralty  Court  [  405  J 
^the  ^ht  Hon.  Dr.  Lushtogton)  gave  judgment,  pronouncing  for 
the  force  and  validity  of  the  bottomry  bond  (i),  holding,  that  the 
evidence  eatablished  that  it  was  not  in  the  master's  power  to  procure 
the  necessary  funds,  otherwise  than  by  the  execution  of  a  bottomry 
bond,  although  the  owner  was  in  the  same  country,  and  that  the 
fact  of  Miln  being  the  agent,  did  not,  in  the  circumstances,  prevent 
him  taking  a  bottomry  bond,  and  that,  under  the  circumstances, 
he  was  not  bound  to  have  availed  himself  of  the  channel  of 
communication  afforded  by  the  electric  telegraph,  before  he  took 
the  bond. 
From  this  sentence  the  present  appeal  was  brought. 

Mr.  Greenwood,  Q.C.,  and  Dr.  Twiss,  for  the  appellants : 
The  true  question  involved  in  this  case  was  entirely  lost  sight  of 
in  the  Court  below,  which  is,  whether  there  existed  such  actual 
necessity  as  to  justify  the  master,  upon   his  own  authority,  to 
hypothecate  for  repairs,  when  he  had  the  means,  without  great 
(1)  GbM  reported  nom.  The  OnetUal,  3  W.  Bob.  Adm.  Bep.  243.] 
B.B. — vol-  LXXXUI.  ^ 
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Wallace     prejudice  or  delay,  of   communicating  with  the  owner :  Johns  v. 
FiELDRN.     Simons  (l),  Stonehouse  v.  Gefit  (2),  Arthur  v.  Barton  (a).     The  Court 
below  seems  to  have  sustained  the  bond  upon  two  grounds ;  first, 
that  although  the  owner  was  in  the  same  country,  he  had  authority 
to  hypothecate  ;  and,  secondly,  that  the  fact,  per  se,  that  Miln  was 
the  agent  of  the  owner,  did  not   prevent  him  taking  the  bond. 
[  *406  ]       ^ffQ  Jq  not  dispute  either  of  these  *propositions.     The  latter  position 
was  first  established  by  Lord  Stowbll,  in  the  case  of  The  Hero  (4), 
where  it  was  decided  that  an  agent  might  take  a  bottomry  bond, 
by  way  of  security  for  advances  made  by  him,  when  the   funds 
required  are  large.     So  it  has  been  held,  upon  the  authority  of 
La  y«a6eZ(5)  and  The  Trident  (6),  that  no  distinction  exists  between 
foreign  and  English  countries  as  to  the  power  of  the  master  to 
borrow ;  yet  the  true  test  to  sustain  this  bond  was,  the  practica- 
bility of  the  master  communicating  with  the  owner,  there  existing 
in  the  first  place  such  an  unprovided   necessity,  as  justified  the 
master  resorting  to  a  bottomry  bond.     This  seems  to  have  been 
lost  sight  of  by  the  Court.     The  duty  of  the  master  was  to  have 
ascertained  if  he  could  raise  money  on  the  credit  of  the  owner, 
and  the  party   lending  was  also   bound   to  make  such  inquiry : 
Heathoi-n  v.  Darling  (7).    For,  if  the  master  could  raise  funds,  he 
was  not  at   liberty    to  resort  to  bottomry ;  which  is  only  to  be 
resorted  to  when  the  master  has  no  means  of  procuring  money 
upon  the  credit  of  the  owner:  Soares  v.  Bahn  (8),  The  Trident {e), 
The  Rhadamanthe  (9),  The  Lochiel  (lo),  Robinson  v.  Lyall  (ii),  Arthur 
Y.  Barton (s),  The  Fortitude (12),  2  Phillips  "On  Insurance,"  297. 
Now,  the  facts  show,  that  the  owner  was  in  credit  with  Miln,  who 
would  have  advanced  the  money  if  he  had  not  expected  resorting  to 
the  underwriters  on  the  cargo  for  the  interest.    We  contend,  there- 
fore, that  as  the  facts  show  no  necessity,  in  the  reasonable  use  of 
[  •407  ]       that  word,  *for  resorting  to  bottomry,  the  bond  is  void,  on  these 
grounds ;  we  say,  first,  that  the  master  had  practical  and  convenient 
means  of  communicating    with  his  owner,  without  extraordinary 
expense  or  delay,  and  he  ought  not  to  have  borrowed  on  bottomry 
without  consulting   his    owner.      Secondly,   that   Miln   was    the 
accredited  agent  of  the  owner,  and  he  ought  to  have  communicated 

(1)  57  R  B.  714  (2  Q.  B.  425).  (7)  1  Moore,  P.  C.  5. 

(2)  57  B.  B.  718,  n,  (2  Q.  B.  431,  n).  (8)  3  Moore,  P.  C.  1. 

(3)  55  R  B.  542  (6  M.  &  W.  138).  (9)  1  Dodson,  201. 

(4)  2  Dodson,  139.  (10)  2  W.  Bob.  34,  44. 

(5)  1  Dodson,  273.  (11;  7  Price,  692. 

(6)  1  W.  Bob.  29.  (12)  3  Sumner,  134. 
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with  his  principal  before  sabjecting  him  to  bottomry  interest,  as  he  Wallaor 
knew,  or  by  reasonable  inquiry  might  have  known,  that  the  kieldeh. 
master  had  not  consulted  his  owner.  Miln  had  the  means  of 
doing  so ;  and  he  had  no  right  to  assume  by  forbearing  to  make 
inquiry  of  the  master,  that  the  masterjbad  consulted  bis  owner, 
or  that  the  owner  had  declined,  or  was  unable  to  provide  funds, 
or  had  sanctioned  a  loan  on  bottomry.  At  all  events,  even  if 
the  bond  is  valid,  the  rate  of  interest  ought  to  be  reduced,  for 
the  ship's  owner  would  be  ultimately  liable  for  all  the  bottomry 
and  expenses  falling  upon  the  cargo,]lDttncaii  v.  Benson  (i),  although 
Miln,  by  mistake,  thought  otherwise";  Miln  having  disclaimed  all 
intention  of  charging  bottomry  interest  against  the  owner. 

The  Que^s  Advocate  {Sir  John  Dodson),  and  Dr.  Bayford^  for 
the  respondents : 

This  bond  is  good,  as  the  money  advanced  on  bottomry  was 

absolutely  necessary  to  enable  the  master  to  repair  and  refit  the 

vessel  for  sea,  and  as  it  could  not  be  raised  on  the  personal  security 

of  the  master,  or  the  owner  of  the  ship,  or  the  consignees  of  the 

cargo.    There  can   be  no  question,  that  if  a  necessity  exists,  the 

master  has  authority  vested  in  him  to  hypothecate  the  ship  and 

cargo,  though  lying  in  a  port  of  *the  same  country  in  which  the       C  *^^^  J 

owners  resided :  Idi  Ysabel  (2).     The  proposition  contended  for  by 

the  appellants,  that  Miln  being  the  agent  of  the  owner,  the  bond 

taken  by  him  vras  therefore  invalid,  is  too  extensive,  and  cannot  be 

sustained.     ♦     ♦     ♦ 

Mr.  Greenwood,  in  reply ,']was  stopped. 

Sni  John  Jbrvis  : 

We  are  of  opinion,  Mr.  Greenwood,  that  we  need  not  trouble  you 
in  this  case;  and  that  the  judgment  of  the  Goubt  below  should  be 
reversed.  By  a  perusal  of  the  judgment  of  the  learned  Judge  of 
the  Court  below,  it  appears  that  the  case  proceeded,  in  his  judg- 
ment, upon  a  question  of  fact,  whether  Miln,  being  the  general 
agent  of  the  owner,  could,  under  the  circumstances,  take  the  bond. 
He  again  repeats,  in  the  course  of  his  judgment,  that  the  real 
question  was,  whether  he  was  prevented,  by  being  the  agent  of  the 
owner,  from  taking  a  bottomry  bond  from  the  master.  It  seems  to 
have  escaped  the  attention  of  the  learn3 '.  Judge,  and  it  does  not 
(1)  74  U.  R.  7d4  (1  Ex.  637).  (2)  1  Dodaon,  273. 
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Wallace  ,\  appear,  bo  far  as  we  can  judge,  to  have  been  much  urged  in  the 
FiELDBN.     argument  before  him,  that  a  preliminary  question  arises   before 
[  U09  ]       that  point  *come8  to  be  discussed,  namely,  whether  there  was  any 
authority  to  give  or  take  a  bond. 

The  grounds  on  which  their  Lordships  proceed  to  reverse  the 
judgment  are  applicable,  not  to  the  circumstances  of  this  particular 
case  only,  but  to  similar  cases. 

In  this  case  they  are  of  opinion,  that  there  was  no  authority  to 
give  a  bottomry  bond.  The  rule  of  law,  or  rafcher  the  fact  on  which 
the  rule  of  law  is  founded,  is  well  explained  and  laid  down  in 
several  cases,  and  now  perfectly  understood,  that  the  master  has 
authority  to  raise  money  for  the  absolute  necessaries  of  the  ship, 
if  he  can  do  so  on  the  credit  of  the  owners ;  if  he  cannot  do  so  on 
the  credit  of  the  owners,  and  advances  are  absolutely  necessary, 
then,  if  all  the  means  fail,  he  has  authority  to  pledge  the  ship  by 
bottomry,  and  to  give  maritime  interest,  which  is,  in  effect,  defeating 
the  object  of  the  adventure,  and  transferring  to  the  lender  of  the 
money  much  of  the  profits  of  the  voyage. 

The  question  is,  whether  in  this  case,  or  in  circumstances  like  it, 
the  absolute  necessity  existed.  It  has  been  said,  on  behalf  of  the 
respondents,  that  the  necessity  existed;  and  that  an  authority 
exists  as  a  matter  of  law  in  all  cases  where  a  ship  is,  with  refer- 
ence to  the  owner,  in  a  foreign  port.  I  apprehend  it  is  upon  that 
fallacy,  if  I  may  so  say,  that  the  argument  in  this  case  has  pro- 
ceeded. Formerly,  the  rule  of  law  was  this,  that  whenever  the 
owner  of  the  ship  and  the  master,  at  the  time  of  the  advance,  were 
in  ports  foreign  to  each  other,  then  there  would,  of  necessity 
almost,  be  such  a  want  of  opportunity  of  communication  as  to 
clothe  the  master  with  authority  to  raise  money  on  bottomry;  and 
the  converse  was  supposed  to  hold,  namely,  that  whenever  the 
[  *^10  ]  vessel  and  *the  owner  were  in  the  same  country,  on  the  other 
hand,  the  opportunity  of  communication  did  exist,  so  that  the 
master  would  not  have  authority  to  raise  money  on  bottomry.  The 
authority  to  borrow  on  the  credit  of  the  owner  and  on  bottomry  is 
the  same,  only,  in  the  second  case,  there  is  this  ingredient,  the 
money  cannot  be  raised  without  the  pledge  of  the  ship. 

Now,  the  rule  of  law  was  broken  in  upon  by  the  judgment  of 
Lord  Stowell,  in  the  case  of  the  La  Ysabelii),  for,  in  that  case, 
the  ship  and  the  owner  were  in  the  same  country,  but  not  in  a 
country  where  there  was  the  ability  of  communication,  because,  as 

(1)  1  Dodaon,  273. 
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Lord  Stowsl.Ij  said,  there  was  a  disturbance  at  that  time,  and  it     Wallace 
was  as  impossible  to  communicate  with  the  owner  in  Spain,  though      fikldkn. 
the  ship  ¥ras  in  Spain,  as  if  she  was  in  a  foreign  country ;  treating 
it  not  as  a  matter  of  law,  but  a  test  of  the  possibility  of  the  power 
to  communicate.     Therefore,  in  the  absence  of  the  power  to  com- 
municate, the  agency  held.    Following  that  up,  the  converse  has 
been  held.     In  England,  though  the  owner  is  in  England,  and  the 
vessel  too,  yet,  if  the  power  of  communication  is  not  correspondent 
with  the  necessity,  the  authority  to  borrow  money  exists.  According 
to  Arthur  v.  Bai'ton,  Johns  v.  Sivwns,  and  Stonehause  v.  Gent^  if  there 
be  no  power  of  communication  with  the  owner,  correspondent  with 
the  necessity,  the  power  to  raise  the  money  exists.    If  there  was  a 
great  emergency,  and  the  master  could  not  raise  the  money  on  the 
credit  of  the  owner,  he  must  then  raise  it  on  tlie  ship  by  bottomry, 
whether  she  is  in  one  country  or  another,  taking  it  for  granted, 
there  was  an  absolute  necessity  and  that  there  was  no  power  of 
communication. 

Now,  if  this  be  the  real  principle,  and  if  this  be  the  ^proper      [  *4ii  ] 
distinction,  what  is  the  rule  of  law  applicable  to  a  foreign  country  ? 
You  have  authority,  but  that  is  only  because  you  have  no  means  of 
communication. 

We  must,  however,  look  at  the  circumstances  of  this  case.  There 
was  not  only  the  power  of  communication,  but  an  absolute  commu- 
nication made.  It  was  made,  and  properly  made,  at  the  moment 
of  the  accident,  communicated  and  received  within  a  few  hours, 
and  by  a  means  of  communication  in  existence,  which  must  be 
taken  to  be  the  proper  mode  or  channel  of  communication,  not  to 
send  money  as  suggested,  because  the  electric  telegraph  will  not 
carry  money,  but  to  send  a  communication  on  the  one  hand,  and 
receive  an  answer  on  the  other.  Why,  here  being  the  means  of 
communication,  and  the  authority  of  the  master  being  founded  on 
the  impossibility  of  a  communication  (i).  Their  Lordships  are  of 
opinion,  that  there  was  no  authority  in  the  master  to  raise  money 
on  bottomry ;  therefore,  he  was  not  clothed  with  a  right  which 
could  confer  that  property  on  Miln,  who  took  the  bond. 

Therefore,  without  entering  on  the  second  question,  on  which 
the  CouBT  below  framed  its  opinion,  we  are  of  opinion  that  the 
judgment  should  be  reversed. 

(1)  [This  sentenoe  appears  to  be  imperfectly  reported.— P.  P.] 
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On  Appeal  from  the  Arches  Court  of  Canterbury  (i). 
18M.  CORKELIA  AUGUSTA  CONNELLY  v.  The  REV. 

PIERCE   CONNELLY  (2). 

I^BHiKOTOK.  (7  Mooi-e,  P.  C.  438-481 ;  S.  C.  iu  Court  of  Arches,  14  Jur.  437 ;  2  Bobert.  201 .) 

[  4.H8  ]  American  subjects,  bom  and  domiciled  in  the  State  of  Pennsylv&iiia, 

contracted  a  marriage  in  that  State,  in  the  year' 1831,  beiug,  at  the  time, 
members  of  the  Protestant  Episcopal  Church  in  America.    Afterwards,  the 
husband  was  appointed  rector  of  a  church  in  the  State  of  Misaissippi, 
where  he  resided  with  his  wife  till  1835.     At  that  time  the  wife  became  a 
convert  to  the  Roman  Catholic  faith.     In  1836,  both  pailies  went  to  Rome, 
where  they  abjured  the  Protestant  faith,  and  were  formally  admitted 
members  of  the  Bomaii  Catholic  Church.      They  aftei-wards,  iu    1838, 
returned  to  America,  and  resided  in  the  State  of  Louittiana.     In  1843,  they 
again  went  to  Home,  and  upon  the  rescript  and  allowance  of  the  Pope,  on 
the  joint  petition  of  the  husband  and  wife,  the  husband  and  wife  (with  hiH 
concurrence)  took  the  vows  of  perpetual  chastity,  and  religious  professions, 
the  husband  ultimately  taking  orders ;  and  the  wife  entered  into  a  religious 
house  as  a  nun,  taking  the  vows  of  poverty  and  obedience,  whereupon  they 
separated  and  lived  apart     In  1846,  they  came  to  £n[;iund;  the  husband 
became  private  chaplain  in  a  Catholic  family,  and  the  wife  the  Superioress 
of  a  religious  community.     In  1848,  the  husband  i-ecanted  the  Roman 
Catholic  faith,  and  again  became  a  Proteutant,  when  he  applied  to  his  wife 
to  return  to  matrimonial  cohabitation,  which  she  refused ;  thereupon  he 
instituted  a  suit  for  restitution  of  conjugal  rights,  to  which  the   wife 
pleaded,  as  a  bar,  that  the  rescript  of  the  Pope,  and  the  acts  of  the  parties 
at  Rome,  had  the  force  and  effect  of  a  judicial  sentence  of  separation, 
a  mensd  et  thoro.    The  Judge  of  the  Arches  Court  rejected  the  allegation, 
on  the  ground,  that  the  facts  pleaded  would  not,  even  if  proved,  constitute 
a  bar  to  the  husband's  right  to  a  sentence  for  restoration  of  conju^l 
rights.      Upon  appeal  to    the    Judicial  Committee,   the    allegation   was 
admitted,  and  directed  to  be  reformed,  by  pleading  the  law  of  Pennsylvania 
as  applicable  to  the  circumstances,  in  case  the  suit  had  been  brought  to 
adjudication  there,  and  also  the  domicile  of  the  husband  at  the  time  of  the 
transactions  at  Rome. 

This  was  a  suit  for  restitution  of  conjugal  rights,  promoted 
[  *i-Mi  ]  by  Rev.  Pierce  Connelly,  clerk  (the  respondent),  *against  the 
appellant,  his  wife.  The  wife  put  in  a  responsive  allegation, 
pleading  in  bar  to  the  suit  a  rescript  of  the  *^Pope  of  Borne, 
which  she  alleged  operated  as  a  sentence  of  separation,  a  metisd 
et  llioro,  and  she  further  pleaded,  that  she  was  a  nun  in  a 
religious  house,  having  taken,  with  her  husband's  consent,  the 
vow  of  chastity. 

The  history  of  the  parties,  and  the  circumstances  which  led  up 
to  this  suit,  are  fully  detailed  in  the  allegation,  the  rejection  of 

(1)  Present :  The  Chiei;'  Baron  (Sir  Hon.  Sir  Edward  Ryan. 

Prkderick  Pollock),  the  Right  Hon.  (2)  Cited,    Armytaye   v.    Armytayt 

Dr.  LusHiWGTON,  the  Right  Hon,  T.  [1898]  P.  178,  190,  67  L.  J.  P.  90, 

Pambrrtok  Lbioh,  and   the  Right  78  L.  T.  689. 


voL.i^xxni.]    1851.    P.  C.    7  MOORE,  P.  C.  439—440.  71 

which  by   the   Court  below,  after  having  been  reformed  by  its     Connelly 
direction,  was  the  subject  of  this  appeal.  Connklly. 

The  libel  given  in  on  behalf  of  Mr.  Connelly  pleaded,  that  he  was 
married  to  Mrs.  Connelly  on  the  1st  of  December,  1881,  in  the  city 
of  Philadelphia,  in  the  United  States  of  America,  according  to  the 
rites  and  ceremonies  of  the  Protestant  Episcopal  Church  in  the 
United  States,  the  same  being  identical  with  the  rites  and  cere- 
monies of  the  Church  of  England,  by  the  Bishop  of  the  diocese  of 
Pennsylvania.  That  five  children,  three  of  whom  were  then  living, 
were  the  fruit  of  the  marriage.  That  Mr.  and  Mrs.  Connelly 
cohabited  together  in  the  United  States,  until  the  end  of  the  year 
1885,  and  afterwards  in  Rome,  until  June,  1846  ;  that  in  September, 
1846,  they  came  over  to  England,  where  they,  both  had  ever  since 
resided,  but  that  Mrs.  Connelly,  in  October,  1847,  without  any 
lawful  cause,  withdrew  herself  from  cohabitation  with  her  husband, 
and  refused  to  return  to  cohabitation  with  him,  and  the  libel  con- 
cluded by  praying,  that  Mrs.  Connelly  might  be  compelled  to  return 
home  to  her  husband. 

The  libel  was  admitted  without  opposition,  and  the  marriage 
confessed. 

An  allegation  responsive  to  the  libel  was  given  in  on  behalf  of  [  440  ] 
Mrs.  Connelly.  It  was  opposed,  and  afterwards,  upon  the  suggestion 
of  the  Dean  of  the  Arches  that  it  should  be  reformed,  it  was 
entirely  subducted,  and  a  new  allegation  brought  in,  consisting  of 
twenty-one  articles,  with  seven  exhibits  annexed,  in  verification  of 
the  statements  contained  in  it.   This  allegation,  as  reformed,  pleaded : 

I.  That  Pierce  Connelly  and  Cornelia  Augusta  Connelly  his  wife 
(formerly  Cornelia  Augusta  Peacock,  spinster),  were  born  respectively 
of  American  parents,  at  Philadelphia,  in  the  State  of  Pennsylvania, 
one  of  the  United  States  in  America,  and  intermarried  at  Phila- 
delphia, on  the  1st  of  December,  1831,  according  to  the  rites  of  the 
Protestant  Episcopal  Church  of  the  United  States  in  America, 
being  at  that  time  members  of  that  Church. 

II.  That  Connelly,  who  at  the  time  of  his  marriage  was  a  priest 
in  Holy  Orders  of  the  Protestant  Episcopal  Church  of  the  United 
States  in  America,  with  cure  of  souls  in  Pennsylvania,  immediately 
after  his  marriage,  was  appointed  rector  of  the  church  at  Natchez, 
in  the  State  of  Mississippi ;  that  in  the  same  month  of  December, 
1881,  he  and  his  wife  went  to  and  took  up  their  residence  at  Natchez, 
and  continued  to  be  so  resident  at  Natchez  from  such  time  until 
the  month  of  October,  1885. 
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coNNELLT  III.  That  for  some  time  previous  to  the  month  of  October,  1836, 
Connelly.  Connelly,  and  also  through  his  inducement,  or  with  his  perfect 
approval,  Cornelia  Augusta,  his  wife,  had  been  disposed  to  become 
Boman  Catholics,  but  that  he  was  desirous,  in  the  first  instance,  of 
considering  the  points  in  controversy  between  the  two  Churches 
[  M41  ]  with  such  aids  and  assistance  as  he  might  *be  able  to  procure  at 
Rome  itself;  that,  accordingly,  in  that  month,  he  and  his  wife 
quitted  Natchez,  and  went  to  New  Orleans,  to  embark  for  Europe, 
on  their  way  to  Home,  but  were  detained  there  accidentally  for 
about  six  weeks.  That  whilst  at  New  Orleans,  in  the  month  of 
November,  1885,  Cornelia  Augusta  Connelly,  having,  by  degrees, 
become  and  then  being  a  thorough  convert  to  the  Boman  Catholic 
faith,  became  unwilling  to  embark  for  Europe  until  she  had  made 
a  formal  profession  of  that  faith,  which  she  did  at  New  Orleans, 
abjuring  the  Protestant  faith,  and  being  formally  received  thereon 
into  the  Boman  Catholic  Church.  That  she  took  that  step  with 
the  full  sanction  and  approval  of  her  husband,  who  was  present  on 
the  occasion  of  her  reception,  and  of  her  making  her  first  communion 
as  a  member  of  the  Boman  Catholic  Church. 

IV.  That  in  December,  1885,  Connelly  and  his  wife  embarked 
for  Europe,  on  their  way  to  Home,  for  the  purpose  aforesaid,  and 
where  they  arrived  on  the  24th  of  February,  1886,  and  that  there 
on  Palm  Sunday,  the  27th  of  March,  in  that  year,  he  was  also,  on 
his  solemn  abjuration  of  the  Protestant  faith,  received  into  the 
Boman  Catholic  Church ;  that  in  January,  1888,  he  and  his  wife, 
having  in  the  interval  been  resident  successively  at  Bome,  Vienna, 
and  elsewhere  on  the  Continent  of  Europe,  returned  to  America, 
and  settled  at  Grand  Coteau,  in  the  State  of  Louisiana,  where 
they  continued  to  be  resident  from  such  time  until  the  month  of 
May,  1842. 

V.  That  in  the  month  of  October,  1840,  whilst  resident  at  Grand 
Coteau,  Connelly  proposed  to  his  wife  that  henceforth  they  should 
live  in  constant  and  perfect  chastity,  abstaining  from  sexual  inter- 

[  N42  ]  course  *with  each  other,  in  order  to  the  more  fully  devoting 
themselves  mutually  to  the  service  of  God,  and  with  a  special  view 
to  his  then  declared  wish  and  intention  to  take  Holy  Orders  in  the 
Boman  Catholic  Church.  That  she,  Cornelia  Augusta  Connelly, 
acceded  to  her  husband's  proposal,  and  that  a  verbal  agreement  to 
that  effect  was  then  entered  into  between  them,  and  which  agreement 
was  ever  after  stedfastly  maintained. 

VI.  That  in  furtherance  of  his  (Connell;fr's)  declared  wish  and 
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intention,  and  as  probationary  to  the  final  separation,  thereinafter  coNKErLv 
mentioned,  in  the  month  of  May,  1842,  he  placed  his  wife  in  the  Connelly. 
convent  of  the  Sacred  Heart,  at  Grand  Coteau,  and  again  left 
America,  and  proceeded  a  second  time  to  Home,  for  the  avowed 
parpose  of  further  proving  himself  as  to  his  vocation  to  the  eccle- 
siastical state,  and  in  order,  if  proved,  to  make  certain  preparations 
in  that  behalf  antecedently  necessary,  in  respect  of  his  being  a 
married  man,  by  the  laws  of  the  Roman  Catholic  Church. 

VII.  That  in  July,  1848,  he  returned  to  Philadelphia,  in  the 
neighbourhood  of  which  place  his  wife  rejoined  him,  she  having  for 
that  purpose,  by  his  order,  left  the  convent  of  the  Sacred  Heart  at 
Grand  Coteau,  where  he  had  placed  her,  and  where  she  had  resided 
during  his  absence.     That,  in  the  month  of  August,  1848,  Connelly, 
accompanied  by  his  wife,  quitted  Philadelphia,  and  again  proceeded 
to  Rome,  at  which  city  they  arrived  together  on  the  7th  of  December, 
1843,   and   where  they  lived  together  in  the  same    house,  but 
observing  perfect  chastity  as  aforesaid,  until  Easter  Monday,  the 
8th  of  April,  1844 ;  that  the  sole  object  of  such  their  visit  to  Rome 
was  the  obtaining  of  a  formal  decree,  tantamount  to  or  in  effect 
being  a  sentence  of  separation  from  each  other,  *such  being  neces-      [  uaa  l 
sary,  in  order  to  their  carrying  out  their  several  ulterior  objects,  to 
wit,  on  the  part  of  Connelly,  that  of  embracing  the  ecclesiastical 
state,  or  taking  Holy  Orders  in  the  Church  of  Rome ;  and  on  the 
part  of  his  wife,  that  of  entering  into  religion  in  that  Church,  or 
becoming  a  nun:    that,   accordingly,   the  petition  of    Connelly, 
embodying  the  requisite  statements,  and  setting  forth  such  their 
several  objects,  was  presented  to  the  then  Pope,  Gregory  XYl.,  and 
was  by  him  referred,  with  all  necessary  faculties,  to  the  Cardinal 
Yicar-General  and  Judge  Ordinary  of  Rome,  who,  after  duly  exam- 
ining into  the  facts  of  the  case,  pronounced  in  effect,  a  sentence  of 
separation  accordingly,  and  that  thereupon,  on  the  8th  of  April, 
1844,  be,  Connelly,  placed  his  wife  in  the  convent  of  the  Sacred 
Heart  Trinita  dei  Monti,  at  Rome,  and  on  the  following  day  he 
entered  himself  in  the  CoUegio  di  Nobili  in  that  city,  and  on  the 
then  next  day,  the  10th  of  April,  1844,  received  the  first  clerical 
tonsure  and  assumed  the  ecclesiastical  dress. 

VIII.  That,  in  part  supply  of  proof  of  the  premises  pleaded,  the 
party  proponent  exhibited  a  certain  paper  writing  (marked  A)  (i), 
and  alleged  and  propounded  the  same  to  be  an  of&cial  copy 
extracted  from  the  Register  Book  of  Decrees  of  the  Court  of 

(1)  Post,  p.  78. 
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Connelly  Vicariate  of  Rome,  of  the  petition,  presented  by  Connelly  to  the 
Connelly.  Pope,  Gregory  XVL,  the  papal  rescript  thereon,  and  the  form  of  the 
vow  of  chastity  in  and  by  the  rescript  prescribed  and  afterwards 
taken  in  pursuance  thereof,  together  with  a  notarial  translation  of 
the  petition,  rescript,  and  form  of  vow,  and  did  allege  and  propound 
[  *444  ]  that  all  and  singular  the  contents  of  that  exhibit  *were  true,  that  all 
things  were  had  and  done  as  in  the  exhibit  is  contained. 

IX.  That,  in  further  supply  of  proof  of  the  premises,  the  party 
proponent  exhibited  a  certain  paper  writing  (marked  B)  (i),  and 
alleged  and  propounded  the  same  to  be  an  official  copy,  extracted 
from  the  Register  Book  of  Decrees  of  the  Court  of  the  Vicariate  of 
Rome,  of  proceedings  had  by  the  Cardinal  Vicar  of  Rome  and  his 
delegate,  in  pursuance  of  the  before-pleaded  petition  and  papal 
rescript,  together  with  a  notarial  translation  thereof. 

X.  That  by  the  month  of  June,  1845,  Connelly  had  completed  his 
course  of  study,  and  was  about  to  take  Holy  Orders  in  the  Roman 
Catholic  Church ;  that  it  being  necessary,  however,  according  to  the 
Canons  of  the  Roman  Catholic  Church  in  that  behalf,  that  his  wife 
should  first  bind  herself  by  a  solemn  vow  of  perpetual  chastity,  she 
accordingly,  on  the  18th  of  that  month,  pronounced  or  took  with  the 
requisite  formalities,  and  signed  a  solemn  written  vow  (in  the  French 
language)  of  perpetual  chastity,  being  the  very  vow  prescribed  by 
the  papal  rescript  before  pleaded,  and  that  she  so  did  with  the  full 
knowledge  and  approbation  (testified  by  his  signature  at  the  foot  of 
such  written  vow)  of  her  husband,  although  she  had  previously 
warned  him  of  the  difficulties  and  trials  of  the  state  into  which  he 
was  about  to  enter,  and  had  represented  to  him  the  nature  of  the 
obligations  to  which  he  was  about  to  bind  himself  irrevocabl}%  and 
offered  to  release  him  from  all  such  difficulties  and  trials  by  returning 
to  their  previous  mode  of  life,  and  thereby  sacrificing  any  wish  or 

[  •445  ]  will  of  her  own ;  that  he  persisted,  ♦however,  notwithstanding  such 
warnings  and  representations;  and  accordingly,  on  the  22nd  of 
June,  received  sub-deacon's  orders,  and  on  the  29th  of  the  same 
month  deacon's  orders,  and  on  the  16th  of  July  following  priest's 
orders,  all  of  the  Church  of  Rome,  at  the  hands  of  the  Cardinal 
Vicar  of  Rome. 

XI.  That  in  part  supply  of  proof  of  the  premises  in  the  next 
preceding  article  pleaded  and  set  forth,  the  party  proponent 
exhibited  a  certain  paper  writing  (marked  C)  (2),  and  alleged  and 
propounded  the  same  to  be  an  original  duplicate  of  the  vow  of 

(1)  Vvst,  p.  82.  (2)  VoBt,  p.  85. 
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perpetual  chastitv,   pronounced    or    taken    by  Cornelia  Augusta     cokkellt 
Connelly,  as  in  that  article  is  set  forth ;  that  the  signature  ''  Pierce    comnkllt. 
Coniielly "  thereto  set  and  Bubscribed  was  and  is  of  the  true  and 
proper  handwriting  and  subscription  of  Mr.  Connelly,  party  in  this 

XII.  That  in  further  supply  of  proof  of  the  premises,  the  party 
proponent  exhibited  a  certain  paper  writing  (marked  D)  (i),  and 
alleged  and  propounded  the  same  to  be  and  contain  an  official 
certificate  in  the  Latin  language,  issued  by  the  Cardinal  Vicar 
aforesaid,  of  the  successive  ordinations  of  Pierce  Connelly,  in 
aoeordance  with  the  papal  rescript,  and  by  the  authority  therein 
coDoeded,  together  with  a  notarial  translation  thereof,  that ''  Petrum 
Ignatium  Connelly,'*  in  the  letters  of  ordination  mentioned,  and 
Pierce  Connelly,  party  in  this  cause,  was,  and  is,  one  and  the  same 
person. 

Xm.  That  in  May,  1846,  Pierce  Connelly  left  Borne  and  came  to 
England,  where  he  became  and  officiated  as  private  chaplain  to  the 
Roman  Catholic  !Earl  of  Shrewsbury ;  that  in  the  previous  month  of 
April,  in  ♦the  same  year,  Cornelia  Augusta  Connelly  also  left  Rome,  [  •^^e  j 
in  the  first  instance,  for  Paris,  and  that  after  being  three  months 
there  (in  the  convent  of  the  Assumption),  she  also  came  to  England, 
and  in  the  montb  of  October  following,  founded  at  Derby,  in  that 
country,  a  community  of  religious  women  (since  removed  to  Hastings, 
in  Sussex,  of  which  she  afterwards  became  and  now  is  the 
Saperioress),  under  the  title  of  the  "Congregation  of  the  Holy 
Child  Jesus  ;'*  that  she  had  brought  with  her  to  England  rules  for 
the  government  of  such  community,  which  had  been  submitted  to 
and  sanctioned  by  competent  ecclesiastical  authority,  before  she 
quitted  Borne. 

XIV.  That  the  time  having  arrived,  and  the  necessary  arrange- 
ments having  been  made,  for  Cornelia  Augusta  Connelly  completing 
her  entrance  into  religion,  by  taking  the  necessary  vows  of  poverty 
and  obedience,  supplementary  to  that  of  chastity  theretofore  taken 
by  her  as  aforesaid,  she,  on  the  21st  of  December,  1847,  solemnly 
took  the  vows  of  poverty  and  obedience  (at  the  same  time  renewing 
or  repeating  her  former  vow  of  perpetual  chastity),  in  the  house  then 
occupied  by  the  community  at  Derby,  as  aforesaid,  in  the  presence 
and  with  the  sanction  of  the  Roman  Catholic  Ordinary  of  that  house 
and  community, 

XY.  That  in  part  supply  of  proof  of  the  premises,  the  party 

(1)  /W<.  p.  85, 
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(^oNNELLt  proponent  exhibited  a  certain  paper  writing  (marked  E)  (i),  and 
CoNNBLLT.  alleged  and  propounded  the  same  to  be  and  contain  a  trae  copy  ol: 
the  vows  of  poverty  and  obedience  pronounced  and  taken  by  Cornelia  i 
Augusta  Connelly;  that  the  same  had  been  faithfully  copied  from 
[  •447  J  the  original  vows  preserved  of  record  in  *the  Congregation  of  the 
Holy  Child  Jesus,  at  Hastings,  in  the  county  of  Sussex,  and  liad 
been  carefully  collated  and  examined  with  the  original  then  there 
remaining,  and  had  been  found  to  agree  therewith. 

XVI.  That,  early  in  (particularly  in  the  month  of  April)    1847, 
he,  Connelly,  had  been  anxious,  and  had  so  expressed  himself,  tliat 
his  wife  should  take  the  vows  of  poverty  and  obedience  without 
delay ;  that  later  however  in  that  year  he  dissented  from  the  vo^vs 
being  so  taken  by  his  wife,  on  the  ground,  that  he  was  responsible 
for  debts  contracted  by  her  ;  and  himself  drew  up  and  sent  to  the 
Bev.  Dr.  Asperti,  the  spiritual  director  of  the  aforesaid  community, 
to  be  by  him  presented,  if   necessary,  to    the   Ordinary  of    the 
community,  a  written  protest  against  the  vows  being  so  taken  by 
his  wife ;  that  the  protest  was  sent  by  him  to  the  said  Dr.  Asperti, 
from  Alton  Towers  (at  which  place  it  was  written),  the  residence  of 
the  Earl  of  Shrewsbury,  and  at  which  place  Dr.  Asperti,  a  few  days 
afterwards,  met  Connelly,  at  his  request,  when  and  where  the 
several  matters    connected   with   such  the    taking  of  the   vows 
aforesaid  by  Cornelia  Augusta  Connelly,  and  his  expressed  dissent 
therefrom,  for  the  reason  expressed,  were  discussed  by  and  between 
him  and  the  Bev.  Drs.  Winter  and  Asperti,  then  and  there  present; 
that  in  the  result,  he,  Connelly,  withdrew  his  protest,  and  signified 
his  wish  that  it  should  not  be  (as  the  same  accordingly  was  not) 
presented  to  the  Ordinary,  or  any  step  taken  thereupon ;  the  result 
of  the  whole  being  that  Cornelia  Augusta  Connelly  solemnly  took 
the  aforesaid  vows  of  poverty  and  obedience,  at  the  same  time 
renewing  her  former  vow  of  perpetual  chastity. 
[  •448  ]  XVII.  That  the  party    proponent  exhibited  a  certain   ♦paper 

writing  (marked  F)  (2),  and  alleged  and  propounded  the  same  to  be 
and  contain  the  original  protest  in  the  last  article  mentioned. 

XYIII.  That,  in  the  month  of  January,  1848,  Connelly  again 
went  abroad,  and  again  visited  Bome,  but  returned  in  the  month 
of  May  in  that  year,  and  shortly  after  his  return,  in  the  same 
month,  or  in  the  beginning  of  June  following,  he  presented  himself 
at  the  convent  at  Derby,  and  then  and  there  required  and  insisted 
upon  an  interview  with   Cornelia   Augusta  Connelly;   that   no 

(1)  Post,  p.  86.  (2)  Post,  p.  87. 


fOL.LXXXin.:   1851.     P.  C.     7  MOORE,  P.  C.  448—449.  77 

preventive  whatever  to  such    required  interview  was  interposed,     Cowkkllt 
Eave  by  Cornelia  Augusta  Connelly  herself,  who  declined  to  see    cokvelly. 
Pieree  Connelly,  and  so  communicated  to  him  through  the  medium 
of  Dr.  Asperti,  and  whose  "  affectionate  sympathies  "  with  him  on 
that  occasion,  he,   Connelly,     afterwards,  on  the  5th  of   June, 
acknowledged  in  a  letter  or  note  of  that  date. 

XIX.  That  the  party  proponent  exhibited  a  certain  paper 
writing,  and  alleged  and  propounded  the  same  to  be  the  original 
letter  or  note  in  the  last  article  mentioned  (i) ;  that  the  whole 
body,  series,  and  contents  of  the  letter,  together  with  the  sub- 
scription thereto,  were  of  the  true  and  proper  handwriting  and 
subscription  of  Pierce  Connelly.  And  the  party  proponent 
expressly  alleged  that  by  the  words  "  Beverend  Mother  "  in  the 
letter  or  note,  was  meant  and  intended  Cornelia  Augusta  Connelly, 
party  in  this  cause. 

XX.  That,  notwithstanding  the  premises,  on  the  25th  of 
January  last  (1849),  Cornelia  Augusta  Connelly  was  served,  at 
Hastings,  in  Snasex,  whither  the  aforesaid  community,  of  which 
she  is  the   Superioress,  had  then  removed,  and  at  which  place 

it  was   then   ^established,   with  a   decree   by   letters  of  request       [  *^^^  1 
from  this  Court,  in  a  suit  for  restitution   of   conjugal  rights,  at 
the  promotion  of  Pierce  Connelly. 

XXI.  That  the  following  are  the  rules  of  the  Boman  Catholic 

Church,  applicable  to  the  question  at  issue  between   the   parties 

in   this    cause,    derived   from    and   regulated  by  written  laws  or 

Canons,  in  that  behalf,  and   of   which    the  principal  are    to  be 

found  in  the  Decretals,  Liber  III.,  Titulus  XXXII.    De  Conversione 

Conjugatorum,  to  wit :    "  First;,  that  a  husband   and  wife,  post 

matrimonium    contummatum,  may  lawfully    separate    by    mutual 

consent,  in  order  that  they  may  enter  into  religion  severally,  to 

wit,  by  the  husband  taking  Holy  Orders,  and  the  wife  making  a 

vow  of  perpetual  chastity,  and  entering  a  religious  house  or  there 

being  professed  and  taking  the  veil.     Second.  That  a  separation 

founded  on  such  mutual  consent,  and  for  such  purpose  as  aforesaid, 

ever  after  such  orders  have  been  taken,  and  such  vow  or  profession 

made,  though  not  annulling  such  matrimonium  consummatum,  debars 

the  parties  **  inperpetuum  ah  omni  tisu  ejusdem,**  and  from  that  time 

forth  "  alter  altenim  repeiere  non  protest.''     Third.  That  a  separation 

of  husband  and  wife  by  mutual  consent,  for  such  views  and  objects 

as  aforesaid,  must  be  approved  of  and  allowed  by  the  Pope,  upon 

(1)  Fo$t,  p.  87. 
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Connelly    the  petition  of  the  parties,  and  his  rescript  of  such  approval  and 
Connelly,     allowance  upon  the  religious  profession  of  the  hasband  and  wife 
severally,  or  the  ordination  of  the  husband,  and  the  vow  or  religious 
profession  of  the  wife  as  aforesaid,  has  all  the  force  of  a  judicial 
sentence,  such  rescript  being  deemed  a  conditional  sentence  from 
the  time  of  its  issue,  but  having  its  full  force  and  vigour  from  tli  e 
moment  that  the  conditions  mentioned  or  referred  to  in  the  rescript 
[  •4ftO  ]      have  been  *fulfilled.    And  so  much  was  and  is  well  known  to  the 
Judges  and  Advocates  presiding  or  practising  in  Roman  Catholic 
Ecclesiastical  Courts,  and  others  of  reputation  for  their  skill  ancl 
knowledge  of  the  law  as  there  administered,  and  is  also  laid  down 
by  divers  authors  of  eminence  and  authority  on  that  subject. 

The  following  are  translations  of  the  Exhibits  annexed  to  this 
allegation. 

Exhibit  A, 

referred  to  in  the  eighth  article  of  the  allegation,  being  the  official 
copy  of  the  petition  of  Pierce  Connelly  to  the  Pope,  the  papal 
rescript  thereon,  and  the  form  of  the  vow  of  chastity  taken  in 
pursuance  thereof.     Translated  from  the  Latin. 

I,  the  undersigned  Secretary  of  the  Court  of  the  Vicariate  of  the 
city  of  Bome,  do  certify  by  these  presents,  that  in  the  Begister  of 
Decrees  for  the  year  of  grace,  1845,  at  page  288  and  following  ones, 
deposited  at  the  office  of  the  said  Vicariate,  are  found  the  entries 
of  the  following  tenor,  to  wit :    Translated  from  the  Italian. 

Most  Blessed  Father, — Since  the  time  when  Peter  Connelly,  a 
native  of  Philadelphia,  after  having  been  nine  years  a  minister  of 
the  sect  of  the  Episcopalians,  was  so  happy  as  to  abjure  his  errors 
here  at  Bome,  in  1886,  and  to  unite  himself  to  the  true  Church 
of  Jesus  Christ,  together  with  his  wife  Cornelia  ;  both  of  them 
had  nothing  more  at  heart  than  to  live  up  to  the  sanctity  of  the 
faith  they  had  embraced,  and  to  follow  without  reserve  the  sugges- 
tions of  that  Divine  grace  which  had  drawn  them  with  such  mercy 
to  the  only  ark  of  salvation. 
[  •^oi  ]  The  constant  and  powerful  motions  of  this  heavenly  *grace  had 

the  effect  of  producing  the  stedfast  resolution,  which,  three  years 
and  a  half  ago,  they  both  formed,  with  the  fullest  mutual  consent, 
to  live  in  a  state  of  perfect  chastity,  a  resolution  to  which  they  have 
ever  since  adhered,  in  order  thus  to  prepare  themselves  for  the 
grace  of  the  religious  vocation  to  which  they  both  felt  themselves 
drawn  by  the  Lord.  During  these  three  years  they  have  sought  to 
learn  still  more  fully  the  Divine  will,  by  persevering  prayers  to  the 
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Giver  of  all  light,  and  by  submitting  themselves  entirely  to  the  Connrlly 
guidance  and  counsels  of  enlightened  and  pious  directors,  who,  in  conkkllv. 
America,  as  well  as  here  in  Borne,  have  always  recognised  in  both 
of  them,  the  most  evident  signs  of  the  heavenly  call.  It  may 
sufiSce  here  to  mention  only  the  Right  Reverend  Bishop  Flaget,  of 
Kentucky,  in  whose  approbation  of  the  matter  there  are  some 
extraordinary  particulars. 

The  two  married  parties,  therefore,  being  now  in  Rome,  and 
everything  tending  by  the  Divine  goodness  to  facilitate  the  speedy 
execution  of  their  most  stedfast  determination,  they  respectfully 
submit  to  your  Holiness  what  has  been  done  to  that  end.  The 
wife  of  the  petitioner,  being  now  thirty-four  years  of  age,  has 
already  been  accepted  in  the  convent  of  the  ladies  of  the  Sacred 
Heart,  at  Trinita  dei  Monti,  where  she  will  enter  as  a  postulant,  on 
making  at  once  a  solemn  vow  of  perpetual  chastity. 

The  petitioner,  aged  thirty-nine  years,  has  also  been  graciously 
accepted  by  the  Reverend  the  Superior-General  of  the  Society  of 
Jesusy  for  the  purpose  of  entering  as  a  member  of  that  body,  to 
which  he  feels  himself  specially  called  by  the  Almighty.  A  pro- 
vision has  also  been  made  in  the  most  suitable  manner  for  the 
education  and  future  welfare  of  the  three  children  ^granted  to  them  [  *^o2  ] 
by  Divine  Providence.  The  son,  of  eleven  years  of  age,  is  placed 
at  the  college  of  Stonyhurst,  in  England,  which  is  under  the 
management  of  the  Jesuit  Fathers,  and  the  Earl  of  Shrewsbury  has 
expressly  engaged  to  take  special  care  of  him.  The  daughter,  aged 
nine  years,  is  being  educated  in  the  aforesaid  convent  of  the  Sacred 
Heart,  here  in  Bome,  where  her  mother  is  to  take  the  veil. 

There  is  also  a  son  three  years  of  age,  who  will  be  placed,  in  due 
time,  where  he  may  be  taken  care  of,  and  be  brought  up  with 
every  attention,  and  may  also  receive,  while  his  tender  years 
require  it,  the  assistance  of  his  mother  herself.  The  Prince 
Borghese  has  been  pleased  to  take  a  generous  interest  in  the  future 
welfare  of  this  last-mentioned  child,  and  besides  this,  the  petitioner 
will  assign  a  capital  out  of  his  own  private  estate  for  the  benefit  of 
each  of  the  said  children. 

Thus,  the  Divine  goodness,  by  graciously  and  powerfully  directing 
matters  to  their  end,  now  enables  the  two  married  parties  to 
complete  at  once  that  perfect  sacrifice  of  themselves  to  which  the 
same  Divine  goodness  strongly  impels  and  leads  them,  as  was 
recently  the  case  with  the  two  married  parties,  Mr.  and  Mrs. 
Cbaudet,   natives  of    Switzerland,    who    were    converted  to  the 
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CoMNELLT     Catholic  faith,  the  one  having  joined  the  Lazarisis,  and  the    other 
CoHKBLLY.    having  become  a  novice  in  the  convent  of  the  Sacred  Heart. 

In  order  to  accomplish  the  wishes  of  your  humble  petitiooer, 
there  remains  one  favour  which  he  now    implores    from    your 
Holiness.    With    the    acquiescence    of    the  Very    Beverend       the 
Superior-General  of  the   Society  of    Jesus,  he  proposes,  before 
entering  that  body,  to  be  promoted  to  the  priesthood ;  and,  there- 
[  "453  ]      fore,  ^immediately  afterwards,   during  the  present  Lent,  to  take 
minor  orders.    It  is  necessary,  however,  that  your  Holiness  should 
be  pleased  to  permit  the  petitioner  to  be  promoted  to  the  aforesskid 
orders  here  in  Bome,  by  the  hands  of  his  Eminence  the  Cardinal 
Vicar,  without  having  recourse  to  the  Bishop  of  Philadelphia   for 
letters  dimissory,  which  would  occasion  a  very  long  delay,   and 
might,  perhaps,  give  rise  to  some  embarrassment  in  so  delicate  an 
affair. — On  the  cover :  To  his  Holiness,  our  Sovereign  Lord,  Pope 
Gregory  XVI.    By  the  within  written  petitioner,  15th  of  March , 
1844.     To  the  Cardinal  Vicar  with  Faculty.    Translated  from  the 
Latin. 

Upon  audience  of  his  Holiness,  the  16th  of  March,  in  the  year 
1844,  his  Holiness  has  graciously  acceded  hereto,  and  granted  to 
me,  the  relator,  the  requisite  faculties  to  this  effect,  that  withoat 
letters  dimissory  from  the  Bight  Beverend  the  Bishop  of  Phila- 
delphia, the  petitioner  may  be  promoted  to  Holy  Orders  as  far  as  to 
that  of  Presbyter  inclusive  at  Bome,  for  this  special  reason,  that 
he  is  considered  as  no  longer  having  his  domicile  in  the  diocese 
from  which  he  came,  not  having  resided  therein  since  his  conversion 
to  the  GathoUc  Church.    But,  as  respects  the  mode  and  time  to  be 
appointed  for  his  ordination,  his  Holiness  has  considered  that  it 
will  be  proper  to  confer  with  the  Very  Beverend  Father  the  Superior- 
General  of  the  Society  of  Jesus.    Finally,  he  has  ordered  that 
before  the  petitioner  be  promoted  to  the  Holy  Order  of  sub-deacon, 
his  wife  must  take  the  vow  of  chastity. — C.  Cardinal  Vicar. 

Here  follows  another  entry,  as  under,  namely :  Translated  from 
the  French. 
[  Hbi  ]  Almighty  and  Eternal  God,  I,  Cornelia,  the  lawful  "^wife  of 

Peter  Connelly,  trusting  in  Thine  infinite  goodness  and  mercy,  and 
animated  with  the  desire  of  serving  Thee  more  perfectly,  with  the 
consent  of  my  husband,  who  intends  shortly  to  take  Holy  Orders, 
do  make  to  Thy  Divine  Majesty  a  vow  of  perpetual  chastity  at  the 
hands  of  the  Beverend  Father,  Jean  Louis  Bozaven,  of  the  Society 
of  Jesus,  delegated  for  this  purpose  by  his  Eminence  the  Cardinal 
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Vicar  of  his  Holiness  for  the  city  of  Rome,  supplicating  Thy  Divine  Connklly 
Goodness,  by  the  precious  blood  of  Jesus  Christ,  to  be  pleased  to  coKNKr.r.y. 
accept  this  offering  of  Thy  unworthy  creature,  as  a  sweet  smelHng 
savour,  and  that  as  Thou  hast  given  me  the  desire  and  the  power 
to  make  this  offering  to  Thee,  so  Thou  wouldst  also  grant  me 
abundant  grace  to  fulfil  the  same. — Rome,  at  the  convent  of  the 
Sacred  Heart  of  Jesus,  on  the  18th  of  the  month  of  June,  in  the 
year  1845. 

Translated  from  the  Latin, 

So  it  is,  Jean  Louis  Rozaven,  of  the  Society  of  Jesus.  So  it  is, 
Peter  Connelly  Victorine  Bois,  Religious  of  the  Sacred  Heart  of 
Jesus.  LoiDE  DE  Rochequaire,  Religious  of  the  Sacred  Heart  of 
Jesus. 

Thus  it  is  in  the  aforesaid  Register  of  Decrees,  to  which,  &c. 
In  faith  whereof,  &c.  Given  at  the  aforesaid  office  of  the  Secretary 
of  the  Vicariate  of  Rome,  this  28rd  day  of  the  month  of  January, 
in  the  year  of  grace,  1849.     So  it  is,  Jos.  Cano  Tarnassy  Tbny. 

Translated  from  the  Italian. 

Registered  at  Rome  the  23rd  of  January,  1849,  on  three  pages, 
without  marginal  references,  vol.  526  of  Private  Acts,  fol.  123 
(case  8  and  4).    Received  forty  bajocchi. 

G.  DuRATHi  [?],  Registrar. 

(L.  S.)  Register  Office  in  Rome. 

In  the  name  of  God.  In  the  Pontificate  of  our  Lord  the  Pope,  [  455  ] 
Pius  the  Ninth.  It  is  certified  by  me,  Tomaso  Gradassi,  under- 
signed, Notary  Public  of  the  College,  having  my  office  in  the  Via 
Ponte  Quattro  Capi,  No.  37,  that  the  above  signature  and  subscrip- 
tion are  truly  and  identically  those  of  the  Rev.  Canon  Don  Joseph 
Tarnassi,  Secretary  of  the  Vicariate  of  this  sacred  city  of  Rome ; 
and  that  he  is  such,  is  fully  and  indubitably  attested  by  me,  the 
undersigned  notary,  and  also  that  the  seal  bearing  the  arms  of  his 
Eminence,  the  most  Reverend  Cardinal  Vicar,  both  affixed  at  foot 
of  the  above  written  Act,  duly  registered,  is  authentic,  I  having  a 
perfect  knowledge  of  the  whole.  In  faith  whereof,  given  at  Rome, 
in  my  office,  situated  as  above,  this  24th  day  of  January,  1849. 

ToMASo  Gradassi, 

(L.  8.)  Public  Notary  of  the  College. 

Registered  at  Rome,  the  24th  of  January,  1849,  on  two  pages 

R.R.— TOIi.  LXXXIII.  6 
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coNKKLLY    without  marginal  references,  vol.  245  of  the  Public  Acta,  folio    4i 
CoKKEi.LY.    V.  case  7.    Received  twenty  bajocchi.  J.  Compaowani. 

Register  Office  at  Rome. 

Here  follows  the  legality  [sic]  of  the  British  Consular  Agent  at  Rom  c 
The  within  paper  writings  contain  a  true  and  faithful  translatio 

of  the  document,  also  hereunto  annexed,  from  the  Latin,  Italia 

and  French  languages,  into  English. 

D.  BuRWABH,  Notary  Public. 
(L.  S.)  London,  the  8th  of  June,  1849. 


Exhibit  B, 

referred  to  in  the  ninth  article  of  the  allegation,  being  an  officia 
[  *466  ]      copy  of  the  proceedings  had  in  pursuance  ''of  the  papal  rescript,  «&c., 
above  set  forth. — Translated  from  the  Latin. 

I,  the  undersigned  Secretary  of  the  Court  of  the  Vicariate,  in  the 
city  of  Rome,  do  certify  by  these  presents,  that  in  the  Register  oi 
Decrees  for  the  month  of  April,  in  the  year  of  grace,  1844,  at 
page  476  and  following  ones,  deposited  at  the  office  of  the  said 
Vicariate,  is  found  an  entry  of  the  following  tenor,  to  wit : 

Translated  from  the  Italian. 

In  the  name  of  God,  Amen.    His  Holiness  our  Sovereign  Lord, 
Pope  Gregory  the  Sixteenth,  having  been  pleased  to  assent  to  and 
approve  of  the  application  made  by  the  married  parties,  Peter 
Connelly,  son  of  the  late  Henry  and  of  the  living  Mrs.  Elizabeth 
Pierce,  a  native  of  Philadelphia,  who  has  entered  the  bosom  of  the 
Holy  Catholic  Church,   after  having  abjured  the  errors  of  the 
heretical  Episcopalians,  in  the  year  1886,  here  in  Rome,  as  well  as 
that  made  by  the  same  writing  on  behalf  of  his  wife,  Cornelia  Pico, 
daughter  of  the  late  Raphael  and  of  the  late  Maria  Suopp,  also  of 
Philadelphia,  the  which  married  parties  have  determined  to  live  in 
perfect  chastity,  after  mature  deliberation,  and  in  pursuance  of  the 
counsels  of  most  respectable  Ecclesiastics,  and  are  now  stedfast  in 
their  intention  of  carrying  their  resolution  into  effect,  that  is  to  say, 
the  former,  Mr.  Peter  Connelly,  to  enter  into  the  Institute  of  the 
Society  of  Jesus,  having  been  already  accepted  by  the  Very  Reverend 
Father  the  Superior- General  of  that  Society,  and  to  devote  himself 
wholly  to  the  ecclesiastical  state,  and  to  be  promoted  to  Holy  Orders ; 
and  the  latter,  Mrs.  Cornelia,  to  embrace  the  Institute  of  the  Ladies 
of  the  Sacred  Heart,  having  been  already  accepted  by  the  community 
[•ift?  ]       ♦of  the  Holy  Trinity  of  Monti,  in  order  to  live  in  constant  and 
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perpetual  chastity,  having  provided  for  the  future  education  and  Cohhklly 
subsistence  of  three  children,  Mercer,  Adelina  Maria,  and  Peter  connellt. 
Francis,  His  Holiness  himself,  in  the  audience  of  the  16th  of  March 
last,  committed  all  the  necessary  and  suitable  faculties  to  his 
Eminence  the  Most  Beverend  Cardinal  Constantino  Patrizi,  his 
Vicar-General,  to  the  intent,  that  on  observing  the  required  for- 
malities, the  wishes  of  both  petitioners  may  be  complied  with ;  his 
Most  Beverend  Eminence,  therefore,  by  virtue  of  the  aforesaid 
apostolical  faculties,  being  desirous  that  the  pious  wish  of  the  two 
said  married  parties  may  be  accomplished,  has,  by  a  special  Act, 
registered  in  the  Archives  of  the  Secretariate  of  the  Vicariate,  on 
the  Ist  of  April,  deputed  me,  the  undersigned  Promoter  Fiscal  of 
the  said  Tribunal,  for  the  purpose  of  receiving  from  the  aforesaid 
married  parties,  Peter  Connelly  and  Cornelia  Pico,  the  necessary 
and  proper  mutual  consent,  in  conformity  with  the  sacred  Canons,  by 
which  they  may  freely  consent,  each  for  his  or  her  part,  to  allow  of  the 
fulfilment  of  the  above-mentioned  determination  to  live  perpetually 
in  a  state  of  perfect  chastity.  Mr.  Peter  Connelly  and  Mrs.  Cornelia 
Pico  having,  therefore,  appeared  before  me  at  their  present  residence, 
situated  in  the  Via  di  Bipetta,  at  the  civic  number  115,  on  the  first 
floor,  I  interrogated  them  as  to  whether  they  are  now  stedfast  and 
constant  in  the  determination  expressed  and  humbly  represented  to 
the  holy  Father,  and  they  having  replied  in  the  afl&rmative,  I  further 
interrogated  them  as  to  whether  they  were  or  are  induced  by  any 
worldly  respect  to  carry  out  the  aforesaid  determination,  to  which 
they  replied  that  no  worldly  consideration  had  induced  or  *does  [  •458  ] 
induce  them  thereto,  but  solely  the  Divine  inspiration  and  the 
desire  of  greater  perfection ;  these  protestations  premised,  I  called 
upon  Mrs.  Cornelia  Pico,  the  wife  of  Mr.  Peter  Connelly,  freely  to 
give  her  consent  to  her  husband,  Mr.  Peter,  and  to  permit  him  to 
enter  the  Institute  of  the  Society,  to  live  perpetually  in  perfect 
chastity,  and  to  be  promoted  to  Holy  Orders,  as  far  as  to  the  priest- 
hood, whereupon  she  gave  her  full  consent  thereto.  Mr.  Peter 
Connelly,  the  husband  of  Mrs.  Cornelia  Pico,  being  thereupon 
called  upon  to  permit  her  to  enter  the  Institute  of  the  Ladies  of 
the  Sacred  Heart,  to  live  perpetually  in  perfect  chastity,  he  likewise 
gave  his  full  consent  thereto.  Their  mutual  consent  having  been 
pronounced  as  above,  to  be  ratified  within  the  term  of  one  year,  or 
even  sooner,  with  the  requisite  special  apostolical  faculties,  both  the 
married  parties  were  called  upon  to  sign  the  present  Act,  together 
with  two  witnesses,  who  are  present,  namely,  the  Beverend  Don 
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Connelly     Guiseppe  (i)  Boccacani,  priest  of  the  diocese  of  Narni,  son  of  Mr. 

CoNNKLLY.  Constantino  and  of  Mrs.  Maria  Ventura,  domiciled  in  the  incumbency 
of  St.  Roque,  at  Rome ;  and  of  Mr.  Robert  Berkeley,  of  Spetchley, 
in  Worcestershire,  in  England,  son  of  Mr.  Robert  and  Mrs.  Henrietta 
Benfield,  domiciled  in  the  same  parish.  An  Act  done  as  above — this 
1st  day  of  April,  1844, 1,  Peter  Connelly,  give  consent  as  above.  I, 
Cornelia  Connelly,  give  consent  as  above.  I,  Guiseppe  (i)  Boccacani, 
was  witness  to  the  said  consent.  I,  Robert  Berkeley,  was  witness 
to  the  said  consent.  Francesco  Anivitti,  Canon  Promoter  Fiscal, 
delegated  as  aforesaid.  Thus  it  is  in  the  above-mentioned  Register 
of  Decrees,  to  which,  &c.  In  faith,  whereof,  &c.  Given  at  the 
secretary's  office  of  the  Vicariate  of  the  city,  this  21st  day  of  January, 
[  •459  ]  *in  the  year  of  grace,  1849.  So  it  is,  Joseph  Canon  Tarnassi  Tendy. 
Registered  at  Rome,  the  28rd  of  January,  1849,  on  two  pages  with- 
out marginal  references,  vol.  526  of  the  Private  Acts,  folio  123,  case  5. 

Received  twenty  bajocchi. 

G.  S.  PuRATTi  [?](2),  Registrar. 
(L.  S.)  Register  Office  at  Rome. 

In  the  name  of  God,  in  the  Pontificate  of  our  Lord  the  Pope 
Pius  the  Ninth.  It  is  certified  by  me,  Tomaso  Gradassi,  under- 
signed Notary  Public  of  the  College,  having  my  office  at  No.  87,  in 
the  Via  Ponte  Quattro  Capi,  that  the  above  signature  and  subscrip- 
tion are  truly  and  identically  those  of  the  Reverend  Canon  Don 
Joseph  Tarnassi,  Secretary  of  the  Vicariate  of  this  sacred  city  of 
Rome;  and  that  he  is  such,  is  fully  and  indubitably  attested  by  me, the 
undersigned  Notary ;  as  also  that  the  seal  with  the  armorial  bearings 
of  his  Eminence  the  Most  Reverend  Cardinal  Vicar,  both  affixed  at 
foot  of  the  above  written  Act,  duly  registered,  is  authentic,  I  having 
a  perfect  knowledge  of  the  whole.  In  faith,  whereof,  &c.  Given  at 
Rome,  in  my  office,  situated  as  above,  this  24th  day  of  January,  1849. 

Tomaso  Gradassi, 

(L.  S.)  Public  Notary  of  the  College. 

Registered  at  Rome  this  24th  day  of  January,  1849,  on  two  pages 
without  marginal  references,  vol.  245  of  the  Public  Acts,  folio  46, 
case  8.    Received  twenty  bajocchi. 

V.    COMPAGNA. 

(L.  S.)  Register  Office  at  Rome. 

Here  follows  the  legality  of  the  British  Consular  Agent  at  Rome. 
The  within  paper  writings  contain  a  true  and  faithful  translation 

(1)  [This  shoiild,  of  course,  read  "Durathi"  on  pp.  81  above  and  86 
**  Giuseppe.'*]  below  should  be  **  Buratti."— F.  P.] 

(2)  [Probably    both   this    and    the 
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of  the  document  also  hereanto  annexed,  *from  the  Latin,  Italian  and  Coknbllt 

French  languages  into  English.  ComiELLy. 

London,  the  8th  of  June,  1849.  [  *i60  j 

D.  BuBWASH,  Notary  Public. 

Exhibit  C, 
referred  to  in  the  eleventh  article  of  the  allegation,  was  a  duplicate 
of  the  vow  of  chastity  taken  by  Cornelia  Augusta  Connelly,  and 
already  set  forth  in  the  Exhibit  annexed  to  the  eighth  article  (1). 


Exhibit  D, 
referred  to  in  the  twelfth  article  of  the  allegation,  was  the  official 
certificate   of   the   successive   ordination   of   Pierce    Connelly,   in 
accordance  with  the  papal  rescript. — Translated  from  the  Latin. 

Constantino  Patrizi,  Cardinal  Priest  of  the  Holy  Boman  Church, 
of  the  title  of  St.  Sylvester  in  Capite,  Archpriest  of  the  Most  Holy 
Patriarchal  Liberian  Basilica,  Vicar- General  of  our  Most  Holy 
Lord  the  Pope,  Judge  Ordinary  of  the  Court  of  Borne  and  the 
district  belonging  thereto,  &c. 

To  all  and  singular  to  whom  these  presents  shall  come,  we  certify 
and  declare  that  we,  Constantino  Patrizi,  Cardinal  Priest  of  the 
Holy  Boman  Church,  Vicar- General  of  our  Most  Holy  Lord  the 
Pope,  in  this  city,  did,  in  the  private  chapel  of  our  residence,  on 
the  10th  day  of  April,  1844,  promote  the  Beverend  Peter  Ignatius 
Connelly,  of  Philadelphia,  in  America,  domiciled  at  Bome,  to  the 
first  clerical  tonsure,  on  the  1st  day  of  May,  in  the  same  year,  to  the 
four  minor  orders  in  the  Church  of  the  Most  Holy  Trinity,  on  the 
Pincian  Hill ;  and  on  the  22nd  day  of  June,  in  the  *year  1845,  in  [  *46l  ] 
the  same  Church,  on  a  patrimonial  title  to  the  Holy  Order  of  Sub- 
deacon  ;  also,  in  our  chapel,  on  the  29th  day  of  the  said  month,  in 
the  same  year,  to  the  Holy  Order  of  Deacon ;  and,  finally,  on  the 
16th  day  of  July,  in  the  aforesaid  year,  to  the  Holy  Order  of  the 
Priesthood,  in  the  Church  of  the  Most  Holy  Trinity  above-men- 
tioned, by  apostolic  dispensation  as  to  time,  after  publications, 
spiritual  exercises  and  examinations  had.  In  witness  whereof,  &c. 
Given  at  Bome,  at  the  house  of  the  Vicariate,  in  the  year  1849,  the 
26th  day  of  the  month  of  February. 

J.  Anoblini,  pro  Vicar-General  for  the 
Very  Beverend  Canon  Joseph  Tarnassi, 
Secretary,  the  Canon  Francis  Anwildi  [?  Anivitti], 
(L.  8.)  Sub-Secretary. 

(1)  Ante,  p.  80. 
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CoNKELLT  Translated  from  the  Italian. 

Connelly.        Registered  at  Borne,  the  14th  of  March,   1849,   in  one    page, 
vol.  627,  folio  61  B,  case  1.    Paid  twenty  bajocchi. 

G.  DuRATHi  [?],  Registrar. 
Register  Office  in  Rome. 

Translated  from  the  Latin. 

I,  Notary  Public,  do  certify  that  the  within  written  document  is 

issued  by  the  tribunal  of  the  Vicariate  of  this  city.    And  I  further 

testify,  that  the  Very  Reverend  Joseph  Angelini  is  what  he  describes 

himself  to  be  under  his  own  hand.    Given  at  Rome,  in  my  office, 

situate  in  the  Platea  di  Pietro,  No.  48,  this  fourteenth  day  of 

March,  1849. 

Aloysius  Hilbrat  [?], 

(L.  S.)  Notary,  as  above-mentioned. 

Translated  from  the  Italian. 
[  M62  ]  Registered  at  Rome,  the  14th  day  of  March,  1849,  *in  one  page, 

without  references,  vol.  246  of  Public  Acts,  fol.   27  R,  case  6. 
Received  twenty  bajocchi. 

P.    COMPAGNI. 

Register  Office  in  Rome. 

Faithfully    translated    from    the    annexed    Latin   and    Italian 

documents  into  English. 

Doctors'  Commons,  June  18,  1849. 

Frederick  Gapes. 

Notary  Public. 

Exhibit  E, 
referred  to  in  the  fifteenth  article  of  the  allegation,  being  the  vow 
of  poverty  and  obedience,  taken  by  C.  A.  Connelly. 

Almighty  and  everlasting  God,  I,  Cornelia  Connelly,  being  most 
unworthy  of  Thy  Divine  regard,  but  confiding,  nevertheless,  in  Thy 
infinite  pity  and  mercy,  and  moved  by  the  desire  of  serving  thee, 
vow  in  the  presence  of  the  Most  Blessed  Virgin  Mary,  and  of  all 
the  heavenly  Court,  to  Thy  Divine  Majesty,  poverty  and  obedience 
(renewing  also  my  vow  of  chastity  formerly  made),  in  the  congrega- 
tion of  the  Holy  Child  Jesus,  and  I  promise  to  enter  it,  to  live  and 
die  in  it,  intending  to  do  all  things  according  to  the  constitutions  of 
this  congregation.  And  this  vow  I  make  in  the  presence  and  under 
the  sanction  of  the  Bight  Beverend  N.  Wiseman,  Bishop  of  Mali- 
potamus,  coadjutor  of  the  Bight  Beverend  the  Yicar  Apostolic  of 
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the  Central  District,  as  Ordinary  for  the  time  being  of  this  house    CJonhelly 
and  community.  Cokhelly. 

GORNELU   GONNBLLT, 

Nicholas,  Bishop  of  Melipotamus, 
Stb.  Aspbbti  Samublb. 
December  21,  Feast  of  St.  Thomas,  1847. 


Exhibit  F,  [463 

referred  to  in  the  seventeenth  article  of  the  allegation,  being 
the  protest  of  Pierce  Connelly  against  his  wife  taking  the  vows  of 
poverty  and  chastity. 

Whereas  I  am  responsible  for  the  payment  of  all  debts  contracted 
by,  or  in  the  name  and  with  the  authority  of,  my  wife,  Cornelia 
Augusta  Connelly,  I  hereby  protest  against  the  said  Cornelia's  being 
required  or  allowed  to  take  any  vow  or  vows  binding  her  to  any 
religious  congregation  whatsoever,  before  I  shall  have  been  fully 
satisfied  of  the  sure,  proper,  and  permanent  endowment,  and 
sufficient  means,  of  the  said  religious  congregation. 
This  24th  day  of  November,  1847,  at  Alton  Towers. 

PiBBCB  CoNNBLLT. 

Witness,  Hbnby  Wintbr. 


Exhibit  No.  2, 
referred  to  in  the  nineteenth  article  of  the  allegation. 

Alton  Towbbs,  June  5th,  1848. 
Vbrt  dbar  Don  Samublb, 
I  thank  you  from  my  heart  for  your  kind  note  and  its  affectionate 
sympathy.     I  humbly  beg  your  pardon  for  the  scandal  I  must  have 
given  you  in  a  moment  of  weakness,  at  a  blow  falling  on  me  I 
never  had  expected,  and  was  wholly  unprepared  for.   I  shall  be  obliged 
to  you  to  thank  the  Beverend  Mother  for  the  letter  she  was  good 
enough  to  send  me  from  my  little  boy,  the  first  I  have  seen  for 
more  than  five  *months.    I  return  it  to  her  in  case  she  should  wish       L  ••^*  1 
to  keep  it. 

Ever,  dearest  Don  Samublb, 

in  the  bonds  of  our  Lord, 

Your  faithful  and  affectionate, 
PiBRCB  Connelly. 
Don  Samublb  Aspbrti,  D.D. 
The  admission  of  this  allegation  was  opposed  by  Mr.  Connelly, 
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Connelly    in  reference  to  the  law  pleaded,  and  was  fully  argued  before  the 
Connelly.     Court  below  (i). 

On  the  28rd  of  March,  1850,  the  Dean  of  the  Arches  (Sir  Herbert 
JbnnbrFust)  pronounced  the  decree  of  the  Court  rejecting  the  respon- 
sive allegation,  being  of  opinion,  without  entering  into  the  law, 
which  the  Judge  assumed  to  be  correctly  pleaded  in  the  twenty-first 
article,  that  the  facts  and  circumstances  pleaded  in  the  allegation, 
even  if  proved-,  would  not  be  a  bar  to  the  sentence  prayed  by 
Mr.  Connelly,  and  that  the  Court  was  not  entitled  to  withhold  from 
the  respondent  the  sentence  which  would  entitle  him  to  cohabitation 
with  his  wife. 

Against  this  rejection,  the  present  appeal  was  brought.  The 
appellant  submitted  that  the  allegation  rejected  ought  to  have  been 
admitted  to  proof,  for  the  following  reasons  : 

First.  Because  the  rescript  and  allowance  of  the  Pope,  on  the 
joint  petition  of  the  respondent  and  appellant,  set  out  in  the  first 
Exhibit  pleaded,  and  the  subsequent  ordination  of  the  respondent, 
and  vows  or  religious  profession  of  the  appellant,  had  the  force  and 
effect  in  law  of  a  judicial  sentence,  or  decree  of  divorce,  or  separa- 
[  •iBS  ]  tion,  a  mensd  et  thoro ;  at  least  suflScient  *to  protect  the  appellant 
from  the  obligation  of  returning  to  live  with  the  respondent,  and 
render  him  conjugal  rights  ;  and. 

Secondly.  Because  over  and  above,  or  independent  of,  any 
argument  adduced  from  the  legal  force  or  effect  of  that  rescript  or 
allowance,  the  respondent's  whole  conduct  towards,  or  in  respect  of, 
the  appellant,  as  set  forth  in  the  allegation,  has  been  such  as,  if 
established  by  evidence,  ought  to  preclude  him  from  obtaining  the 
aid  of  an  Ecclesiastical  Court  to  compel  the  appellant  to  a  renewed 
cohabitation  with  him,  and,  therefore,  that  the  Court  below  should 
have  permitted  that  whole  conduct  to  be  pleaded,  as  it  was  in  the 
allegation,  the  rejection  of  which  was  the  grievance  complained  of. 

The  respondent  contended,  that  the  decree  was  right,  for  the 
following  reason : 

Because  the  matters  pleaded  in  the  allegation  would,  if  proved, 
be  insufficient  to  bar  the  prayer  of  the  husband  in  the  suit. 

Mr.  i?.  Palmer,  Q.C.,  Dr.  Addams,  and  Mr.  Bowyer,  for  the 
appellant;  and 

Dr.  Bayford  and  Dr.  R.  Philimore  for  the  respondent. 

( 1 )  See  case  reported,  2  Robert.  2(»1. 
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Dr.  Addams^  for  the  appellant :  Comnellt 

V, 

The  questions  raised  are, — First,  whether  the  Court  will  exercise  Comkbllv. 
its  jurisdiction  by  compelling  a  restitution  of  conjugal  rights  in  a 
case  like  the  present,  and  force  the  wife  to  re-cohabit  with  her 
hosbaod  in  Tiolation  of  her  vow  of  chastity ;  and,  secondly,  whether 
the  defence  set  op  by  the  responsive  allegation  did  not  in  law 
constitute  a  direct  and  legal  bar  to  the  suit. 

I.  Enough  appears  on  the  face  of  the  allegation  to  ^induce  the  [  *46h  j 
Court  to  refuse  compliance  with  the  respondent's  prayer.  It  is 
pleaded,  and  is  not  in  dispute,  that  Mrs.  Connelly,  in  1845,  bound 
herself  by  a  vow  of  perpetual  chastity,  with  the  full  knowledge  and 
approbation  of  her  husband,  he  at  the  same  time,  in  conformity 
with  the  rescript,  taking  Holy  Orders.  Will  the  Court,  under  those 
cireumstances,  interfere  on  the  husband's  behalf,  and  make  the 
wife  break  her  vow  ? 

(Sib  Fredbrick  Pollock:  Was  the  case  argued  in  the  Court 
below  as  a  religious  question?  In  Malony  v.  MaUmy{\)^  it  was 
pleaded,  that  the  wife  could  not  be  removed  to  Ireland  without 
imminent  danger  to  her  health,  and  that  allegation  was  admitted 
by  the  Coubt,  on  the  ground,  that  to  compel  her  to  go  to  Ireland, 
would,  in  the  circumstances,  be  an  act  of  cruelty.  Now,  here 
Mrs.  Connelly  has  taken  a  vow  of  perpetual  chastity,  and  if  she  is 
a  sincere  believer  in  the  Soman  Catholic  tenets,  she  would  view  a 
return  to  cohabitation  with  horror.  The  Court  of  Arches  does  not 
appear  to  have  treated  the  case  as  a  religious  question ;  but  surely, 
if  we  tolerate  the  Roman  Catholic  religion,  we  must  tolerate  it  with 
all  reasonable  consequences  flowing  from  it.) 

It  was  urged  in  the  Court  below  that  Mrs.  Connelly  was  under 
religious  obligations.  It  would  be  more  cruel  to  compel 
Mrs.  Connelly  to  return  to  her  husband  than  it  would  have  been  to 
eend  \[rs.  Malony  to  Ireland.  The  conduct  of  the  respondent  in 
inducing  her  to  take  the  vow  has  been  such  as  to  bar  him  from 
coming  into  Court  and  asking  for  a  sentence  for  restitution  for 
conjugal  rights:  Dunn  v.  Dawn (2),  Forster  v.  Forster{^),  Hawke  v. 
Corri  (4),  Malony  v.  *Malony  (1).  ^  ***^^  ^ 

(Ma.  Pehberton  Leigh  :  Suppose  a  separation  on  the  ground  of 

,1;  2  Add.  249.  (3)  1  Cons.  Kep.  144. 

(2)  2  PhilL  403.  (4)  2  Cons.  Rep.  280. 
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CoNNKLLY     cruelty,  and  the  wife  relents,  is  the  husband  bound  to  take  her  back 
CoNMCLLY.    again?) 

No.    The    Court    would    not   decree    a    restitution    under    such 
circumstances. 

(Db.  Lushinoton  :  Has  the  Court  any  discretion  at  all  ?  Lord 
Stowbll,  in  Dalrymple  v.  Dairy mple  (i),  says,  "It  is  impossible  to 
conceal  from  my  own  observation  the  distress  which  the  sentence 
may  eventually  inflict  upon  one  or  perhaps  more  individuals  ;  but 
the  Court  must  discharge  its  public  duties,  however  painful  to  the 
feelings  of  others,  and  possibly  its  own."  But  has  there  ever  been 
a  case  in  which  restitution  has  been  refused,  unless  connivance  has 
been  proved  ?) 

If  there  is  no  precedent,  the  Court,  in  circumstances  justifying  it, 
will  make  one. 

II.  The  material  question,  however,  is,  whether  the  rescript  pro- 
nounced at  Bome  is  not,  for  the  purpose  pleaded,  a  valid  sentence 
of  separation  between  the  parties  to  the  suit,  although  it  might  not 
be  for  all  other  purposes.  It  was  a  sentence  pronounced  by  a  com- 
petent forum.  It  is  true  that  the  papal  rescript  on  the  petition 
presented  by  Connelly  to  the  Pope,  was  not  in  the  form  of  a  decree 
in  a  cause  of  divorce  in  the  Ecclesiastical  Courts  in  this  country, 
but  it  was  equivalent  to  it.  The  canon  law  of  Bome,  applicable 
to  this  point,  is  fully  pleaded  in  the  twenty-first  article  of  the 
allegation.  Instead  of  the  rescript  being,  as  was  represented  in  the 
Court  below,  nothing  more  than  a  dispensation  from  the  Pope,  of 
the  necessity  of  obtaining  letters  dimissory  from  the  Bishop  of 
Philadelphia,  it  was  to  all  intents  and  purposes  a  sentence  of 
separation,  emanating  from  a  competent  forum,  to  which  the 
[  •468  ]  respondent  *had  drawn  his  wife,  which /orum  had  as  much  right  to 
adjudicate  on  the  matrimonial  obligations  of  the  parties  at  that 
time,  as  the  Arches  Court  had  in  entertaining  this  suit  for  restitu- 
tion of  conjugal  rights.  Indeed,  the  parties  ought  to  be  treated  as 
foreigners,  accidentally  residing  in  this  country,  and  there  being  a 
foreign  sentence  of  separation  between  them,  it  would  be  utterly  at 
variance  with  legal  principles,  that  a  Court  in  this  country  should 
enter  into  a  matter  disposed  of  by  a  competent  Court  of  another 
country. 

(1)  2  Cona.  Bep.  137. 
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(\[k.  Pexbebton  Leioh  :  What  was  the  domicile  of  the  parties  at     coitkbllt 
the  time  of  procuring  the  rescript  ?)  Cohkbllt. 

Borne,  I  apprehend.  The  question  really  is  one  of  the  forum^ 
vhether  it  was  competent.  The  Coubt  below  said,  that  if  it  had 
been  a  sentence  of  separation  at  Bome,  it  woald^have  been  entitled  to 
every  respect  by  the  Court  (i).  Such  a  sentence,  in  fact,  did  exist, 
lot  the  learned  Judge  has  mixed  up  two  questions,  the  status  of  the 
(dirties,  and  the  validity  of  the  separation,  which  are  distinct. 
In  eases  of  marriage  by  British  subjects  abroad,  the  validity  of 
3ueh  marriage  is  governed  by  the  lex  loci  contractvs :  Shrim- 
ihire  T.  Shrimshire  (2).  This  is  undoubted,  and  the  same  rule 
must  apply  to  the  sentence  of  divorce  a  menm  et  thoro.  The  Court 
will  give  effect  to  a  sentence  of  a  foreign  Court.  A  foreign  sentence 
can  be  impeached  only  for  want  of  natural  justice,  jurisdiction,  or 
fraud,  in  obtaining  the  sentence.  Not  one  of  the  grounds  urged 
against  the  sentence  in  this  case. 

3/r.  R.  Palmer^  Q.C.,  on  the  same  side : 
The  real  question  is,  whether  Courts  in  this  country  will  recog- 
nise the  proceedings  pleaded,  as  ^tantamount,  for  the  purpose  of  [  *^69  ] 
this  suit,  to  a  sentence  of  the  Ecclesiastical  Court  of  separation 
i  mrntci  et  thoro,  I  submit  Ihat  the  rescript  of  the  Pope  ought  to 
have  been  treated  as  a  foreign  sentence  pronounced  by  a  competent 
tribunal.  If  so,  then  inquiry  ought  to  have  been  made  respecting 
the  validity  of  such  sentence,  by  the  law  in  force  at  Bome.  The 
learned  Judge  of  the  Arches  Court,  upon  the  authority  of  a  dictum 
of  Lord  Sto well's,  in  SincUdr  v.  Sviclair  (h),  took  upon  himself  to 
determine  an  abstruse  question  of  foreign  law,  without  evidence  of 
(uch  law,  and  rejected  an  allegation,  which  expressly  pleaded  the 
law  appUcable  to  the  case,  and  which  could  have  been  established 
)'j  competent  witnesses.  If  the  allegation  had  been  admitted,  the 
niles  of  the  Roman  Catholic  Church,  applicable  to  the  question  at 
issue,  and  the  effect  of  the  vow  of  chastity,  could  have  been  proved  : 
Joanis  {$ic]  Devoti  Institutionem  Canonicarum,  1  vol.  657-8.  The 
vow  of  chastity  was  the  principal  issue.  Surely,  arriving  at 
a  conclusion  of  foreign  law  without  evidence,  is  not  the  mode  of 
satisfying  an  English  Court  of  the  validity  of  foreign  procedure. 

(Mb.  Pemberton  Leigh  :  In  Swift  v.  Keliy  (4),  the  question  was, 

(1)  2  Robert.  25S.  (4)  40  B.   B.   22   (3  Knapp,  P.  C. 

(2)  2  Cons.  Bep.  395.  257). 

(3)  1  Cons.  Bep.  297. 
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coNNBLLY     whether  a  marriage  solemnized  at  Borne  by  British  sabjects,  who 
CoKiocLLr.     bad  simulated  the  Catholic  faith  to  get  married,  was  valid.    In 
that  case  evidence  of  qualified  persons  was  received.) 

The  case  of  the  Earl  Nelson  v.  Lord  BridpoH  (I),  is  a  strong 
authority  upon  this  point,  as  it  shows  the  mode  in  which  English 
Courts  admit  the  effect  and  proof  of  foreign  law.  Lord  Langdalb 
expressly  lays  it  down,  that  it  is  a  rule  of  English  law,  that  no 
[  *470  ]  knowledge  of  foreign  law  is  to  be  imputed  *to  an  English  Judge 
sitting  in  a  Court  of  mere  English  jurisdiction.  That  case  estab- 
lishes this  position,  that  on  a  question  of  foreign  law,  or  the  effect 
of  a  foreign  legal  act  or  proceeding  in  a  foreign  country,  the  Court 
can  only  be  informed  by  witnesses.  Our  proposition  is,  that  this 
sentence  was  made  by  a  competent  authority,  in  a  country  where 
the  party  was  then  residing  and  domiciled,  for  a  sufficient  cause, 
and  that  such  sentence  ought  to  have  been  admitted  by  the  comity 
of  nations  in  this  country,  as  a  conclusive  bar  to  this  suit.  A 
divorce  granted  in  a  country  where  the  parties  are  bond  fide  residing, 
the  cause  arising  in  that  country  being  sufficient,  according  to  such 
law,  to  produce  that  effect,  is  recognised  and  regarded  by  every 
other  country,  without  reference  to  the  place  of  the  contract  of 
marriage.  Thus,  in  Warrender  v.  Warrend€r{2),  the  House  of 
Lords  affirmed  the  jurisdiction  of  the  Court  of  Session,  in  Scotland, 
to  decree  a  divorce  a  vinculo,  from  an  English  marriage,  which,  by 
the  law  of  England,  is  indissoluble,  the  parties  having  a  Scotch 
domicile.  Story  (3)  confirms  this  principle,  and  refers,  in  addition 
to  this  authority,  to  Lolley's  case  (4),  and  to  Ferguson  (5),  a  writer 
of  authority  on  this  point. 

(Dr.  Lushington:   In  Harford  v.  Morris  (6),  the  validity  of   a 
Danish  marriage  was  decided  by  the  lex  loci.) 

The  effect  of  domicile,  upon  the  question  of  marriage,  was  fully 
considered  in  Monro  v.  Monro  (7).  There  is  nothing  to  show  that 
1  ♦471  ]  Mr.  and  Mrs.  Connelly  were  not  domiciled  *at  Borne,  when  the 
sentence  was  passed,  and  that  such  domicile  does  not  so  continue. 
Their   residence  in   this  country  is   transitory.      This  voluntary 

(1)  68  R.  R.  174  (8  Beav.  527).  Russ.  &  Ry.  C.  C.  237 ;  37  R.  R.  249. 

(2)  37  R.  R.  188  (9  Bligh,  89 ;  S,  C.  (5)  On     Mai-riage     and     Divorce, 
2  01.  &  Fin.  488).  283—285. 

(3)  Oonf.  of  Laws,  ch.  vii.  §  226  b  (6)  2  Cons.  Rep.  423. 

(2nd  ed.).  (7)  51  R.  R.  103  (7  01.  &  Fin.  842). 

(4)  Fac.   Coll.    March,    1812,    and 
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separation  took  place  at  Bome,  and,  according  to  the  law  of  that     Ck)NNELLT 

country,  such  separation  was  equivalent  to  a  sentence  of  divorce    conmelly. 

a  mensd  et  thcn'o,  leaving  the  matrimonial  status  the  same  as  before, 

but  entitling  Mrs.  Connelly  to  refuse  to  return  to  cohabitation.     It 

must  be  noticed   that  there  is  a  material  distinction  between  a 

divorce  and  a  separation,  and  many  difficulties  which  might  apply 

to  a  divorce,  cannot  apply  to  a  separation  by  consent.    Cohabitation 

is  a  claim  of  a  personal  nature,  and  may  be  ceded  by  the  personal 

acquiescence  of  the  husband.    If  the  separation  of  Mr.  and  Mrs. 

Connelly  had  taken  place  without  any  view  of  defrauding  the  law 

of  the  country  they  owed  allegiance  to,  then  it  will  be  contrary 

to  the  comity  of  nations  for  courts  of   justice  to  refuse  to  take 

cognizance  of  it.     Great  inconvenience  would  flow  from  holding  a 

contrary   doctrine.     What  was    the  domicile   of    Mr.   and    Mrs. 

Connelly?    Their  domicile  of  origin   was  Pennsylvania.     Their 

marriage  also  took  place  there ;  they  first  settled  in  Natchez,  and 

appear  to  have  acquired  a  domicile  in  Mississippi,  for  there  may 

be  as  many  domiciles  in  America  as  there  are  States,  and  the  law 

of  marriage  varies  in  each   State.     Subsequently  they  went  to 

Borne,  and  became  domiciled  there,  subject  of  course  to  its  laws. 

It  cannot  be  urged  that  it  is  contrary  to  the  jus  gentium,  or  the 

laws  of  morality,  to  recognise  the  acts  done  there.    All  Europe  was 

Boman  Catholic  until  the  Eeformation,  and  sentences  of  voluntary 

separation,  such  as  this,  were  well  known.    The  question,  therefore, 

is,  can  the  husband,  under  the  circumstances  here  pleaded,  sue  for 

a  restitution  of  conjugal  ^rights?    I  apprehend  and  submit  that      [*472] 

that  question  can  only  be  determined  by  reference  to  foreign  law. 

If  you  go  back  to  America,  the  original  domicile,  the  Court  must 

still  be  guided  in  their  determination  by  foreign  law. 

Another  question  to  be  considered,  is,  the  conduct  of  the  respon- 
dent. It  would  be  most  extraordinary,  that  a  Court  Christian, 
after  the  husband  had  led  his  wife  to  enter  into  the  solemn  vows  of 
chastity,  should  afford  its  aid  to  enable  the  husband  to  compel  her 
to  break  those  vows.  It  would  be  the  highest  cruelty  that  could  be 
exercised  by  the  Court,  to  compel  her,  under  such  circumstances, 
to  re-cohabit  with  her  husband.  Malouy  v.  Malony  (1)  cannot 
stand  for  a  moment,  if  this  decree  is  sustained.  No  question 
can  arise  about  Mr.  Connelly's  liability  for  debts  contracted 
by  his  wife;  he  can  protect  himself  against  any  suit  in  the 
usual  way. 

(1)  2  Add.  249. 
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Ck)KN«LLT  Dr.  Bayfordy  for  the  respondent. 

Connelly.  The  case  rests  upon  a  very  narrow  principle,  and  does  not  in  vc>l\ 
those  considerations  suggested  by  the  appellant.  By  the  law  c 
this  country,  married  persons  are  bound  to  live  together.  N 
divorce  can  take  place  except  upon  the  ground  of  adultery  o 
cruelty.  English  Courts  take  no  cognizance  of  voluntary  agree 
ments  entered  into  by  parties  to  live  separate  from  each  otber 
Barlee  v.  Barlee  i}).  The  ground  on  which  it  is  sought  to  evad< 
the  duty  which  the  law  casts  on  all  married  persons  in  this  country 
to  live  together,  is,  that  Mr.  Gonnell;  has  taken  orders  in  th< 
Church  of  Rome,   and  Mrs.  Connelly    the  vow   of   chastity.      J 

[  •473  ]       submit,  however,  that  vows  of  poverty,  *obedience,  and  chastity 
have  nothing  to  do  with  the  matter ;  and  that  the  Court  can   take 
no  judicial  cognizance  of  such  vows.     The  rules  of  the  Roman 
Catholic  Church  respecting  the  celibacy  of  priests  even  in  Catholic 
times,  were  not  binding    in    this    country  :     Statutes,    2    &     8 
Edw.  VI.  c.  21,  and   5   &  6  Edw.  VI.  (2).     Neither  the  Catholic 
Emancipation    Act,   10  Geo.   IV.   c.   7,   nor  the  recent  statutes 
for  the  relief  of  Roman  Catholics,  have  altered  the  common  law. 
Lyndwood  (a)  shows  that,  as  early  as  the  twelfth  century,  clerks 
were  permitted  to  cohabit  with  their  wives.     The  argument  that 
the  vow  of  chastity  is  binding  on  the  conscience  of  Mrs.  Connelly 
cannot  prevail,  as  th»  common  law  takes  no  notice  of  monks  and 
nuns:  Rex  v.  Portington  {4).    Now,  it  cannot  be  denied  that  the 
head  of  the  Roman  Catholic  Church  may  dispense  with  vows  taken 
by  members  of  that  Church,  and  why  should  not  such  dispensation 
be  exercised  in  a  case  like  this  ?    Again  it  is  said,  on  the  other  side, 
that  a  sentence  of  restitution,  which  would  bring  the  parties  together 
in  the  same  house,  would  necessarily  involve  a  breach  of  the  vow  of 
chastity.     That  is  not  so:  Or  me  v.  Or  me  (5),  Forster  v.  Foi'ster  (6). 
The  Court  cannot  compel  husband  and  wife  to  do  more  than  reside 
under  the  same  roof ;  it  can  compel  cohabitation,  but  nothing  more, 
and  Mrs.  Connelly  may,  therefore,  live  with  her  husband  without 
any  infringement  of   the  vows  taken  by  her.     Why  is  it  to   be 

[  *474  ]  presumed  *that  the  wife  will  keep  and  the  husband  commit  a 
breach  of  the  vow  of  chastity  ?  They  had  lived  together  two 
years  and  four  months  without  violating  their  vows;  so  that  if 

(1)  1  Add.  305.  qui  Clerici." 

(2)  Repealed  by  1  Mar.  (Sess.  2),  (4)  1  Salk.  162. 
c.  2),  revived  by  2  Jac.  c.  25.  (5)  2  Add.  382. 

(3)  Provinciale,  Lib.  3,  tit.  2,   **  Si  (6)  1  Cons.  Rep.  154. 
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the  argament  of  the  appellant  is  well  founded,  and  Mr.  Connelly  Conkellt 
enforced  a  breach  of  the  vow,  it  might  come  under  the  definition  connkllt 
A  legal  cruelty,  but  it  would  be  no  answer  to  this  suit. 

I  Sib  FEEDBfticK  Poluock:  Is  the  Court  to  bring  the  parties 
U»gether,  and  then,  if  the  necessary  consequences  resulting  from 
it  ensued,  separate  them  again  ?) 

Now,  it  is  strongly  urged,  that  there  was  a  foi*mal  decree,  tanta- 
mount to,  and  being  in  effect,  a  separation  d  mensd  et  thoro.  It  is 
not  pretended  that  it  was  an  actual  sentence  of  separation.  In 
none  of  the  Exhibits  is  there  anything  like  a  sentence.  Indeed, 
it  could  not  be.  Nor  is  the  decree,  if  decree  it  is  to  be  called,  made 
in  a  matrimonial  suit,  but  if  in  any  suit  at  all,  in  a  suit  of  orders. 
It  cannot,  therefore,  be  treated  as  an  adjudication  of  a  competent 
Ojurt  in  a  matrimonial  suit,  but  put  at  the  highest,  it  is  only  a 
Court  as  to  orders.  The  law  as  pleaded  in  the  twenty-first  article 
does  not  say,  that  a  decree  in  a  suit,  such  as  is  here  sought,  could 
Dot  be  had  by  the  law  of  Rome,  namely,  a  restitution  without 
cohabitation.  Where  a  formal  deed  of  separation  is  executed,  there 
is  nothing  to  prevent  the  law  of  the  land  bringing  the  parties 
together.  Such  deeds,  when  brought  before  a  Spiritual  Court,  are 
always  set  aside.  The  domicile  of  the  wife  is  that  of  the  husband. 
If  any  weight  is  to  be  attached  to  the  question  of  domicile,  the 
eonseqaence  would  be  that  the  allegation  must  be  admitted,  but  it 
must  be  reformed  by  pleading  the  law  applicable  to  such  a  case. 

Dr,  iJ-  Phillimore,  on  the  same  side :  [  476  ] 

It  is  admitted  that  the  substantial  question  at  issue  is  one  of 
domicile.  Now,  there  can  be  no  doubt  as  to  the  original  domicile 
of  the  parties.  Their  domicile  of  origin  and  marriage  is 
Pennsylvania. 

(Mr.  Pexbeeton  Leioh  :  If  Mr.  and  Mrs.  Connelly  left  America 
without  any  intention  of  returning,  would  Rome  become  their 
intervening  domicile  ?) 

They  were  never  domiciled  at  Rome.  If  they  intended  to  give  up 
their  American  domicile,  it  was  with  a  view  of  residing  in  England ; 
they  went  to  Bome  to  accomplish  a  certain  object,  and  as  soon  as 
thAt  was  accomplished  they  came  to  England.  It  is  universally 
allowed  that  the  contract  of  marriage  is  governed  by  the  lex  loci 
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Connelly     contractus;  but  the  consequences  resulting  from  marriage  involve 
Connelly,     diflferent  considerations. 

(Mr.  Pemberton  Leioh:  The  operation  of  the  law  of  domicile 
upon  the  question  in  dispute  is  most  important  in  determininrr 
what  effect  the  law  of  the  domicile  would  ^ive  to  this  sentence.) 

The  general  principles  of   international  law  relied  upon  by    tlie 
appellant's  counsel,  are  not  denied,  but  no  case  can  be  found    in 
which  the  law  of  a  foreign  country  has  been  held  binding  on    a 
country  where  it  is  sought  to  enforce  the  obligations  of  the  original 
contract.    Those  consequences  form  no  part  of  the  jus  gentiimi. 
It  is   nowhere    shown   that    religious  obligations    peculiar   to    a 
particular    State,   which   form  no   part  of  the  jus  gentium,    are 
necessarily  taken  notice  of  by  other  countries  in  which  individuals 
reside.     The  Court  below  had  power  to  deal  with  the  case  accord- 
ing to  its  own  law,  and  to  determine  whether  the  plea  set  up  by  the 
appellant  was  sufficient.     Story  (l),  in  his  Commentaries,  in  sup- 
[  ♦476  ]       port  of   this   *proposition,    quotes    the    doctrine    laid   down    bj^ 
Chancellor  Kent,  in  these  words — "  The  laws  of  a  country  have 
no  binding   force  beyond  its   own    territorial   limits ;    and  their 
authority  is  admitted  in  other  States,  not  ex  propi'io  vigore,  but  ex 
comitate,  or,  in  the  language  of  Huberus,  *  Quatenus  sine  pnejudiceo 
indulgentium  fieri  potest'     Every  independent  country  will  judge 
for  itself  how  the  comitas  inter  communitates  is  to  be  permitted  to 
interfere  with  its  domestic  interests  and  policy."     The  jurisdiction 
of  the  Court  over  the  subject-matter  cannot  be  questioned:  Lindo  v. 
Belisario  (2).      Both    parties  were  resident  in   England,  and  the 
sentence  pleaded  was  examinable  by  the  Court,  like  a  foreign  con- 
tract.    The  rule  is,  that  a  foreign  contract  is  to  be  interpreted  by 
the  lex  loci  contractus  :   The  British  Linen  Company  v.  Drunimond{B), 
IJe  la  Vega  v.  Viannu(4),  Don  v.  Lippmann(h).     But  if  any  ques- 
tion relating  to  incidents  subsequent  to  the  contract  arise,  the  law 
in  force  in    the  country  where   the  remedy   is  sought  governs : 
Warrendei'Y.  Warrender  (6) ,  Don  v.  lAppmann.     Now,  no  benefit 
could  be  obtained  by  the  admission  of  the  allegation,  for,  whether 
the  law  of  the  place  where  the  marriage  is  celebrated  or  the  law  of 

(1)  Conf.  of  Laws,  ch.  iv.  §  98.  (4)  35  R.  E.  298  (1  B.  &  Ad.  284). 

(2)  1  Cons.  Rep.  216.  (5)  47  R.  R.  1  (6  CI.  &  Fin.  1). 

(3)  34  R,  R.  695  (10  B.  &  C.  903,  (6)  37  R.  R.  188  (9  Bligh,  89 ;  5.  C. 
910).  2  CI.  &  Fin.  488). 
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tiie  forum  prevailed,  the  husband  is  entitled  to  a  restitution  of  con-     Connelly 
jagal  rights,  as  a  voluntary  agreement  could  not  alter  the  marriage    connbllt. 
contraet:  Story  (l).    Lord  SxowEiiii,  in  Evans  v.  Evans  (2),  states, 
that  the  humanity  of  the  Court  had  repeatedly  been  invoked,  as  in 
thi3  ease,  bat  that  humanity  was  the  second  consideration  of  the 
Coart,  justice  the  first.     Here  it  is  attempted  to  set  up  the  defence 
15  a  religious  ^question,  but  sorely  the  law  of  the  forum  will  not       [  *477  ] 
make  it  a  religious  question.     The  Court  cannot  set  up  a  rule  of  its 
own,  apon  a  suggested  violation  of  conscience,  but  is  bound  to 
administer  the  law  as  it  finds  it.     The  objection  that  the  Judge  of 
the  Court  below  was  not  at  liberty  to  investigate  the  law  of  the 
Church  of  Rome,  and  t-o  determine  whether  these  regulations  of  the 
Roman  Catholic  Church  are  binding  in  this  country,  but  that  he 
ought  to  have  admitted  the  allegation  and  heard  witnesses,  is  with- 
out weight.    The  Decretals,  Liber  III.,  Titulus  XXXIL,  *'  De  con- 
versione  conjugatorum,"  were  pleaded  in  the  allegation  of   Mrs. 
ConneUy,  as  containing  the  rules  of  the  Boman  Catholic  Church 
apon  this  subject.     These  Decretals  are  accessible,  and  the  Court  is 
as  capable  of  forming  an  opinion  on  the  law,  as  any  advocates  in 
Europe.    But  the  law,  as  laid  down  in  the  allegation,  is  not  borne 
out  by  the  Decretals.     If   this  is,  however,  to  be  viewed  as   a 
sentence  obtained  at  Bome,  the  marriage  having  taken  place  in 
America,  such  sentence  is  not  binding  in  this  country.     Such  a 
plea  is  to  be  considered  and  dealt  with  according  to  English  law,  the 
Uj  fori:  Sinclair  v.  Sinclair  (3),  Dalrymple  v.  DalrympU  (4).     It  is, 
therefore,  unnecessary  to  look  to  the  law  of  Bome,  for  nothing  can 
bar  the  husband  in  a  suit  for  restitution  of  conjugal  rights,  except 
saeh  a  defence  as  would  vitiate  the  original  contract.     Is  there 
anything  pleaded  to  bring  it  within  that  exception  ?     The  matter 
pleaded  in  bar  is  put  in  two  forms,  first,  as  a  sentence  of  a  com- 
petent tribunal,    by   which   the   Court  below    was   bound ;    and, 
secondly,  that  if  it  is  not  a  judicial  sentence  *of  divorce,  it  has  the       [  *^78  ] 
effect  of  a  sentence  of  divorce  a  mensd  et  tharo,  and  of  prohibiting 
the  parties  from  again  cohabiting  together.     Upon  the  first  point, 
if  it  is  a  sentence  of  a  competent  Court  it  is  undoubtedly  entitled 
to  considerable  respect ;  but  I  submit,  that  it  does  not  constitute  a 
sentence  of  a  foreign  court  of  competent  jurisdiction.     What  is 
the  essence  of  this  alleged  sentence  ?    Nothing  but  a  compliance 

(1)  Conf.  of   Laws,  ch.  v.  $   109,         (3)  1  Cons.  Bep.  294. 

eh.  vL  S  223.  (4)  2  Cons.  Bep.  54.    See  17  B.  B. 

(2)  1  Con&  Esp.  36.  521,  524. 

B.R. VOIj.  LXXXIII.  '7 
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OoNNELLY  with  certain  rules  of  the  Church  of  Borne,  which  could  be  varied  at 
CoNNKLLY.  pleasure.  Ligoria  (i),  Schmalzgrueber  (2),  authorities  of  great 
weight,  lay  it  down  in  clear  terms,  that  a  religious  vow,  under 
whatever  stringency  originally  taken,  may  be  relaxed  or  dispensed 
with  by  the  Pope.  If  so,  how  can  this  be  said  to  have  the  force  of 
a  sentence  pronounced  by  a  court  of  competent  judicature?  A 
sentence  passed  one  morning  which  might  be  reversed  the  next 
day,  cannot  be  called  a  judicial  sentence.  It  is  a  new  step  attempted 
to  be  introduced  into  courts  of  justice,  of  making  the  regulations 
of  the  Church  of  Rome  binding,  and  to  be  recognized  by  ihejns 
gentium.  It  is  a  grave  question  whether  courts  of  justice  can  take 
cognizance  at  all  of  the  rules  of  these  religious  institutions: 
Fvlham  v.  McCarthy  (s). 

But  the  important  question  is,  whether  the  consequences  of  the 
domicile  of  the  marriage  of  the  parties  could  be  varied  by  any  act 
of  their  own  ?  The  doctrine  of  marriage  is  fully  treated  by 
Ferguson  (4),  who  in  clear  terms  lays  it  down,  that  the  contract  of 
[  ^479  ]  marriage  *diflfers  from  all  other  contracts,  as  it  cannot  be  dissolved 
by  voluntary  agreement  of  parties,  being  a  matter  of  municipal 
regulation,  over  which  the  parties  have  no  control;  that  matri- 
monial rights,  so  far  as  they  are  juHs  gentium^  admit  of  no  modifi- 
cation by  the  will  of  the  parties ;  that  the  law  of  the  place  where 
the  marriage  is  celebrated  furnishes  a  just  rule  for  the  interpreta- 
tion of  its  obligations  and  rights  (6).  Story  (6)  adopts  this  doctrine, 
and  states,  that  it  is  the  law  upon  which  the  American  Courts 
invariably  act. 

(Mr.  Pemberton  Leigh  :  Is  not  that  a  question  worthy  of  being 
considered,  by  reforming  the  allegation  and  pleading  the  effect  of 
such  sentence  by  the  law  of  Pennsylvania  ?) 

No  good  can  result  from  reforming  the  allegation,  as  the  autho- 
rities clearly  show  that  there  was  no  power  at  Bome  to  modify  the 
marriage  contract.  Lord  Brougham,  in  Warrenderv.  Warrender  (7), 
states  the  rule,  that  there  is  nothing  which  can  be  done  by  parties, 

(1)  Theologia  Moralis   «de  Matri-      397,  399. 

motiia,"  vol.  ii.  p.  383.     (Edit.  Paiis,  (5)  Ferguson     "  On     Marr.     and 

1834.)  Divorce,"  283. 

(2)  Jus  Eodesiastioum  Universum,  (6)  Oonf.  of  Laws,  ch.  v.  §  109, 
vol.  i.  pp.  223—224.  (Edit.  Paris,  1844.)  ch.  vii.  §  223. 

(3)  1  H.  L.  0.  721.  (7)  37  R.  R.  216  (9  Bligh,  107  ;  2 
(4;  On    Marr.    and    Divorce,    360,      Gl.  &  P.  523,  624). 
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to  displace  the  presumption  of  domicile  raised  by  the  marriage;     CJohhellt 

and  Lord  Lthdhubst  in  the  same  case  (i)  recognising  that  doctrine,    cohnbllt 

held  that  hosband  and  wife  could  not  by  any  agreement  between 

themselves  vary  the  law  of  domicile.     In  truth,  this  sentence  is 

nothing  more  than  a  registered  agreement  of  separation.    Even  as 

such  it  is  void.    An  agreement  by  husband  and  wife  to  separate  is 

invalid,  and  cannot  be  noticed.     The  only  legal  separation  is  by 

jadicial  sentence :  Evans  v.  Evans  (2).     If  it  was  a  sentence  at  all, 

it  was  worse  than  a  divorce.     Before  the  Reformation,  if  a  wife 

took  the  vow  of  chastity,  and  *the  husband  did  not,  it  was  compe-      [  •480  ] 

tent  to  him  to  marry  again.     Such  a  sentence  would,  moreover,  be 

illegal,  as  it  interferes  with  the  domestic  interests  and  policy  of  the 

law  of  this  country,  and  Courts  in  this  country  will  not  permit 

sach  sentences  to  interfere  with  its  domestic  interests  and  policy  : 

Story  (s).    It  is  also  contrary  to  the  common  law:  Vin.  Abr.,  tit. 

'Profession,"  (A.),  Year  Book,  Edw.  VI.,  vol.  vii..  Rex  v.  Por^ 

liugttm  (4),  which  takes  no  notice  of  monks  or  nuns.     Neither  can 

profeswon  in  religion  be  tried  in  our  Courts:  Co.  Litt.  (6).     The 

Catholic  Emancipation  Act,  10  Geo.  IV.  c.  7,  gave  no  sanction  to 

an  interference  with  the  obligations  of  the  matrimonial  law  of  the 

land.    The  status  of  Roman  Catholics  in  this  respect  differs  not 

fnym  what  it  has  been  since  the  Beformation.    The  modern  statutes, 

3  4  4  Wm.  IV.  c.  115,  7  &  8  Vict.  c.  101,  and  9  &  10  Vict.  c.  59, 

ineiely  place  Roman  Catholics  on  the  same  footing  as  Protestant 

Dissenters.    This  is  one  out  of  a  class  of  cases  arising  out  of  the 

present  disturbed  state  of  religious  parties  in  this  country,  and  if 

the  proposition  is  to  be  laid  down  that  every  tolerated  religion  is 

entitled  to  all  the  consequences  flowing  from  it,  the  next  step  may 

be  that  the  Court  will  be  called  upon  to  grant  administration  to  the 

next  of  kin    of   a  person  civilly  dead.      Indeed,   in   Fulham  v. 

McCarthy  (6),  a  question    was  raised,  whether  an  assignment  of 

property  by  a  nun,  in  pursuance  of  a  vow  made  on  entering  the 

convent,  was  valid,  but  the  House  of  Lords  gave  no  opinion  upon 

it.    This  ought  not  to  be  considered  as  a  religious  question,  as  the 

Court  is  not  competent  to  entertain  it,  but  must  be  decided  upon 

principles  of  'international  law.    I  submit,  that  the  allegation  was       [  *48i  ] 

properly  dismissed,  and  that  no  advantage  could  accrue  if  it  was 

admitted  and  reformed. 

(1)  37  B.  R  244,  245  (9  Bligh,  144;  (4)  1  Salk.  162. 
2a  A  F.  661).  (6)  P.  132  b. 

(2)  1  Com.  Rep.  118.  (6)  1  H.  L.  0.  721. 

(3)  Coot  of  Laws,  ch.  iv.  §  99. 
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CoNNBLLY        Their  Lordships,  without  hearing  D7\  Aildums  in  reply,  delivered 
CoNKELLT.;  jadgment,  as  follows,  by 

The  Right  Hon.  Dr.  Lushington  : 

Their  Lordships  are  of  opinion,  that  the  allegation  given  in  by 
Mrs.  Connelly  ought  to  be  admitted,  provided  it  is  amended  by 
pleading  two  facts,  first,  what  was  the  law  of  Pennsylvania,  if  this 
suit  had  been  brought  there  for  adjudication ;  and  secondly,  what  was 
the  domicile  of  the  parties  at  the  time  the  transaction  took  place  at 
Rome.  We  pronounce  no  opinion  whatever  upon  the  facts  of  the 
case,  but  if  these  additions  are  made,  we  will  admit  the  allegation, 
and  remit  the  cause  to  the  Arches  Court. 

The  following  Order  was  made  upon  the  appeal : 

"  Leave  to  the  said  Cornelia  Augusta  Connelly  to  reform  the 
allegation  given  in  on  her  part  and  behalf  in  the  Court  of  Arches, 
and  rejected  by  the  Judge  of  the  said  Court,  by  pleading  and 
setting  forth,  if  she  shall  be  so  advised,  the  law  of  Pennsylvania,  as 
applicable  to  the  circumstances  pleaded  and  set  forth  in  this  cause, 
in  case  the  same  had  been  brought  to  adjudication  there,  and  also 
the  domicile  of  the  said  Reverend  Pierce  Connelly,  clerk,  at  the 
time  of  the  transaction  pleaded  in  the  said  allegation  to  have  taken 
place  at  Rome.*' 
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GIBBINS  V.  XORTH  EASTERN  METROPOLITAN         i847. 
ASYLUM  DISTRICT  (1).  '^^'l!!l **• 

(11  Beav.  1—6 ;  S.  C.  17  L.  J.  Ch.  5 ;  12  Jur.  22.)  ^^^^*  CouH^ 

Lord      «, 
A.*8  agent  wrote  to  B.,  **  I  am  directed  to  ofiFer  you  for  the  premiaes     Lanodale, 
3,00(W.,"  Ac.     B.  replied,  **  We  accept  your  offer.    If  you  approve  of  the  *^-^' 

enclosed,  sign  the  same,  and  we  will,  on  receipt  of  the  deposit,  sign  you  a  [  ^  ] 

oopr."  B.  filed  a  bill  for  specific  performance,  and  A.  did  not  produce  the 
enclosure :  Held,  that  the  two  letters  constituted  a  valid  contract,  intended 
to  he  carried  into  effect  by  the  enclosure ;  and  that,  though  it  did  not 
appear  that  the  endoeure  had  been  approved  of,  still  that  this  did  not  affect 
the  prior  valid  contract. 

This  suit  was  institated  by  the  vendor  against  the  defendants  to 
compel  the  specific  i>erformance  of  a  contract  for  the  sale  of  some 
property.  The  contract  relied  on  was  substantially  as  follows : 
Alter  some  negotiation,  the  defendants'  agent,  on  the  15th  of 
J&naary,  1846,  wrote  to  the  plaintiflF's  agent  as  follows :  "  I  am 
directed  by  the  Board  of  Management  of  the  North  Eastern  Metro- 
politan Asylum  District,  in  reference  to  your  letter  of  the  26th  of 
November  last,  to  offer  you  for  the  premises  therein  referred  to  the 
sum  *of  8,00(M.,  which  sum  is  to  include  the  tank  and  its  [  *3  ] 
appurtenances,  together  with  the  house  fixtures.    I  say  8,000Z." 

The  plaintiff's  agent,  on  the  16th  of  January,  1846,  returned  the 
following  answer  :  "  In  reply  to  yours  of  yesterday,  we  beg  to  inform 
yoQ  we  accept  your  offer  for  the  estate  at  Mile  End.  If  you  approve 
of  the  enclosed,  sign  the  same,  and  on  the  receipt  of  the  deposit, 
we  will  sign  you  a  copy." 

As  to  this  enclosure,  the  bill  alleged,  that  in  the  letter  was 
enclosed  a  memorandum  in  writing  to  be  signed  by  the  defen- 
(lints'  agent,  embodying  in  more  formal  words  the  terms  of  the 
said  contract,  and  that  it  was  in  the  hands  of  the  defendants. 

There  was  some  further  correspondence  as  to  the  payment  of  the 
purchase-money,  the  abstract  and  completion  &c.,  in  the  course  of 
^hich  the  expressions  ''  so  soon  as  you  enter  into  an  agreement," 
*' considering  your  negotiation  is  with  a  public  body,"  casually 
occurred,  and  which  were  much  relied  on,  as  showing  that  the  agree- 
ment was  not  final,  but  rested  in  treaty  only.  It  is,  however,  unneces- 
sary to  set  out  this  correspondence,  as  the  Coubt  considered,  upon  the 

(1)  DiMinguiahed  by  Bomjsr,  J.  in  Jone$  v.  Daniel  [1894]  2  Ch.  332,  63  L.  J. 
CiL  562,  70  L.  T.  588. 
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IGtbbikb  whole,  that  it  did  not  affect  or  control  the  previous  letters.    After- 

The  North  wards  the  parties  disagreed  as  to  the  terms  of  a  more  formal 

Mbtbopoli-  &gf  eement,  and  the  nature  of  the  title,  and  this  bill  was  filed  by  the 

TAN  Asylum  vendor  for  a  specific  performance  of  the  contract. 

DiSTillCT.  mi        1 

The  defendants,  in  their  answer,  admitted  that  the  letter  of  the 
16th  of  January  enclosed  a  memorandum  of  agreement  in  writings, 
which  was  in  their  hands ;  but  they  denied  that  the  said  memo- 
randum embodied  in  more  formal  words  the  terms  of  the  proposed 
[  ^3  ]  *contract,  no  terms  having,  as  they  said,  in  truth,  been  arranged 
or  agreed  upon,  save  as  regarded  the  price  to  be  given  for  the  said 
premises,  and  the  time  when  the  same  was  to  be  completed.  The 
defendants  insisted  that  no  written  contract  had  ever  been  signed, 
and  that  the  terms  and  conditions  of  such  contract  had  never  been 
arranged  or  agreed  upon. 

The  enclosure  contained  in  the  letter  was  not  proved  in  the  cause 
or  produced  by  the  defendants  at  the  hearing. 

Mr,  Turner  and  Mr.  Olasse  for  the  plaintiff: 

The  letter  of  the  15th  of  Januai*y  expressed  a  distinct  offer  of 
8,0002.  for  the  premises,  and  the  answer  of  the  16th  was  equally 
distinct, — "  we  accept  your  offer."  This  constituted  a  valid  binding 
contract,  which  this  Court  will  enforce.  The  enclosure  contained 
in  the  latter  letter  was  a  more  formal  mode  of  expressing  the  same 
contract,  and  neither  the  non-acquiescence  in  that  instrument  nor 
the  subsequent  negotiation  in  any  way  affected  the  prior  complete 
contract ;  for  where  there  is  an  existing  agreement  by  letter,  the 
law  will  prescribe  and  regulate  the  terms  of  the  more  formal  instru- 
ment, Fotde  V.  Freeman  (i) :  as  it  does  where  conveyances  to  be 
subsequently  settled  are  referred  to  in  the  contract. 

Mr.  Willcock  and  Mr.  J.  J.  Jervis,  contra  : 

There  is  no  final  binding  contract  between  the  parties :  the  letter 
of  the  16tli  of  January  was  a  mere  conditional  acceptance,  depen- 
dent on  the  plaintiff's  approving  of  the  enclosed  contract  and 
signing  it.  That  the  whole  rested  in  treaty  is  shown  by  the 
subsequent  correspondence,  where  it  is  called  a  ''negotiation." 
The  Court  cannot  supply  the  terms  of  the  contract  not  signed  by 
the  parties. 

[  4  ]  Mr.  Turner,  in  reply. 

(1)  7  R.  E.  219  (y  Vea.  351). 
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The  Mabxbb  of  thb  Bolls:  Gibbikb 


r. 


Agreements  entered  into  in  this  manner  by  a  mere  correspondence,    The  north 
and  withoat  the  formalities  so  necessary  for  the  protection  of  both    mktkopoli- 
pariiesy   seldom  prove  satisfactory.     I  do  not  find  that  this  case  ^dwteiot! 
presents  an  exception  to  the  general  rule.    However,  such  agreements 
have  constantly  been  sastained  by  the  Court. 

Here  a  negotiation  was  entered  into  for  the  purchase  of  the 
plaintiff's  property,  and,  on  the  16th  of  January,  1846,  a  letter  is 
written  by  the  defendants'  agent  in  which  he  says  :  ''  I  am  directed 
to  offer  yon  for  the  premises  referred  to,  8,000i.  &c.  I  say  8,000/." 
The  price  is  here  emphatically  stated  to  be  8,000Z.  The  answer  to 
this  letter,  which  is  dated  the  16th  of  January,  commences  thus : 
"  In  reply  to  yours  of  yesterday,  we  beg  to  inform  you  we  accept 
your  offer  for  the  estate  at  Mile  End."  So  far  the  matter  is  clear, 
for  there  is  a  distinct  offer  and  a  distinct  acceptance  of  that  offer ; 
and  there  can  be  no  doubt,  that,  according  to  the  law  of  this  Court, 
this  would  constitute  a  valid  contract,  the  sum  of  8,0002.  being 
distinctly  offered,  and  distinctly  accepted. 

I  do  not  think  that  this  proposition  has  been  denied ;  but  the 
letter  of  acceptance  proceeds,  "If  you  approve  of  the  enclosed, 
sign  the  same,  and,  on  the  receipt  of  the  deposit,  we  will  sign  you  a 
copy."  What  is  the  meaning  of  this  ?  Is  it  to  contradict  the  first 
part  of  the  letter?  Does  it  mean  that  we  accept  the  offer,  but 
reject  it  unless  you  sign  the  enclosed  memorandum  ?  Or  rather  is 
it  not  an  acceptance  and  a  proposal  of  a  more  formal  *mode  of  [  *5  ] 
carrying  the  acceptance  into  execution?  If  the  latter  be  the 
meaning,  then,  according  to  the  authority  produced,  this  would  not 
destroy  the  contract.  If  it  was  a  mode  of  carrying  a  contract  into 
effect,  it  did  not  alter  the  existing  contract,  though  the  proposed 
mode  was  different  from  that  which  the  law  would  direct;  for 
where  there  is  a  contract,  the  law  prescribes  the  mode  of  its 
performance. 

The  case  is  not  very  satisfactory ;  but  I  am  of  opinion  that  there 
was  a  contract  amounting  to  this:  ''I  accept  your  offer,  and  I 
propose  to  carry  the  contract  into  effect  by  the  enclosed.  If  you 
approve  of  it,  we  will  sign  you  a  copy."  If  it  was  really  intended 
that  some  other  term  should  be  added,  it  is  very  unsatisfactory  to 
think  that  the  parties  have  not  informed  the  Court  what  it  was. 
The  parties  themselves  have  proceeded  on  the  notion  of  there  being 
a  contract,  but  having  disputed  about  the  title  to  be  made  out,  these 
proceedings  are  instituted. 
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GiBBiNs  I  must  bold  that  there  was  a  contract,  and  make  a  decree  for  the 

The  North     plaintifif. 

£AST£KN 

Mbtropoli- 

TAN  Asylum  Mr.  WiUcock: 

District. 

There  must  be  the  common  decree,  whether  the  plaintiff  has   a 

good  title,  and  when  it  was  first  shown. 


[*6] 


The  Masteb  of  the  Bolls  : 

No.  Here  the  contract  itself  has  been  disputed,  and,  therefore,  I 
must  not  direct  an  enquiry  as  to  when  the  title  was  first  showo. 
That  is  the  common  direction  in  a  decree  where  the  title  alone  is 
in  dispute.  Declare  that  the  plaintiff  is  entitled  to  the  specific 
performance  of  the  agreement  contained  in  the  two  letters, 
and  refer  *it  to  the  Master  to  ascertain  whether  a  good  title  can 
be  made. 


Note. — The  Master  reported  in  favour  of  the  title,  and  a  decree 
was  made,  with  costs,  on  the  17th  of  November,  1848. 


1847. 
iVor.  22. 

Molls  Court, 

Lord 
La  NO  DA  LB, 

M.R. 

[6] 


CHAMBERS  v.   HOWELL. 

(11  Beav.  6—16;  S.  C.  12  Jur.  905.) 

A  trader  directed  his  trustees  and  executors,  with  all  conyeuieut  speed, 
to  sell  and  convert  into  money  his  residuary  estate,  but  he  provided,  that 
three  or  (in  case  of  any  substantial  reason)  seven  years  might  be  allowed 
for  withdrawing  his  capital  from  the  business  in  which  he  was  a  partner. 
Parties  beneficially  interested  under  the  will,  filed  their  bill  against  the 
surviving  partners  and  the  legal  personal  representatives,  insisting  that 
the  administratrix  had  improperly  allowed  the  testator's  capital  to  remain 
in  the  business  beyond  the  prescribed  period,  and  asking  to  have  a  share  in 
the  profits  made  while  the  capital  remained  in  the  business.  The  defendants 
pleaded,  that  before  the  testator's  death,  the  partners  made  a  valuation, 
when  the  share  of  the  testator  appeared  to  be  63,000/. ;  that  a  year  after 
his  death,  it  was  agreed  between  the  surviving  partners  and  the  adminis- 
tratrix, that  the  new  firm  *'  should  take  to  "  the  whole  stock,  on  payment 
to  her  of  63,000/.,  and  should  become  purchasers  of  the  testator's  share  at 
that  sum ;  that  they  gave  her  a  bond  for  40,000/.,  and  placed  the  residue 
at  her  disposal,  which  was  drawn  out  from  time  to  time  at  her  pleasure.  It 
appeared  that  the  capital  had  not  been  finally  withdrawn  till  1845.  By  the 
plea  they  insisted,  that  they  had  thus  become  purchasers  of  the  share,  for 
valuable  consideration  and  without  notice  of  the  trusts  of  the  will :  Held, 
that  this  was  a  valid  defence  to  the  claim  to  pai-ticipate  in  the  profits. 

There  is  no  such  principle  in  equity  that  surviving  partiiers  cannot 
become  purchasers,  from  the  representatives,  of  the  share  of  a  deceased 
partner. 

Where  a  testator  prescribes  a  time  for  realizing  his  share  in  a  trading 
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concern  in  which  he  is  a  partner,  and  his  legal  personal  representative  Chambers 
extends  that  time  to  the  surriving  partners,  who  have  notice  of  the  trusts,  r. 

the  transaction  is  not  so  entirely  vitiated,  as  to  make  the  surviving  partners  Howell. 
accountable  for  the  subsequent  profits. 

This  case  came  on  to  be  heard  on  the  validity,  in  law,  of  three 
pleas  to  the  bill  put  in  by  several  defendants. 

The  bill  stated,  that  the  testator  Isaac  James  carried  on  business 
in  partnership  with  four  of  the  defendants,  Howell,  Gillett,  Stroud 
and  Lee,  and  that,  by  his  will,  he  gave  the  residue  of  his  estate  to 
Levesque  and  Elliot,  upon  trust,  with  all  convenient  speed,  after 
his  decease,  to  make  sale  of  and  convert  into  money  all  such  *parts  [  ^7  ] 
of  his  said  residuary  estate  and  effects  as  should  not  consist  of 
money  or  securities  for  money ;  and  call  in  and  compel  payment  of 
such  parts  thereof  as  should  consist  of  money  out  upon  security  at 
interest  or  otherwise,  and  also  collect  and  get  in  all  book  and  other 
debts  and  monies  owing  or  belonging  to  him  at  the  time  of  his 
decease,  in  such  manner  as  they  should  think  fit.  He  directed  the 
produce  to  be  invested  in  the  funds,  and  held  in  trust  for  his  wife 
Belinda  James  durante  viduitate  for  the  maintenance  &c.  of  herself 
and  their  children,  and  afterwards,  on  certain  trusts,  for  his  children 
and  grandchildren. 

His  will  contained  the  following  proviso :  "  Provided  also,  and 
my  will  is,  that,  notwithstanding  the  general  directions  hereinbefore 
given  for  the  immediate  sale  and  conversion  into  money  of  my 
personal  estate  and  effects,  the  term  of  three  years  or  a  longer 
period,  not  exceeding  seven  years,  (provided  any  substantial  reason 
shall  be  given  for  so  lengthening  the  said  term,)  to  commence  from 
Michaelmas  Day  next  after  my  decease,  shall  be  allowed  by  my 
executors  for  getting  in  or  withdrawing  my  share  of  the  capital, 
stock  in  trade,  debts  and  effects,  employed  in  or  belonging  or  owing 
to  the  partnership  now  subsisting  and  carried  on  under  the  firm  of 
Howell,  James,  Gillett,  Stroud  and  Lee,  but  so  that  my  said  share 
of  capital  shall  continue  to  bear  interest,  as  it  now  does,  at  the  rate 
of  61.  per  cent,  per  annum,  so  long  as  the  same  or  any  part  thereof 
shall  remain  in  the  said  concern."  The  testator  appointed  Levesque 
and  Elliot  executors  of  his  will. 

The  testator  died  in  October,  1828,  and  the  executors  having 
renounced  probate,  administration  was  granted  to  his  widow 
Belinda  James. 

The  bill  alleged,  that  Belinda  James  had  allowed  the  capital  of         t  ®  ^ 
the  testator  to  remain  in  the  partnership  concern  till  her  death  in 
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Ghambbbs     August,  1887,  without  any  substantial  reason,  and  that  it  was   be 
Howell,      duty  to  have  withdrawn  it,  at  all  events  before  the  expiration    o 
the  seven  years,  expiring  in  September,  1836. 

In  June,  1888,  Howell  (the  partner)  and  Levesque  became  lega 
personal  representatives  both  of  the  widow  and  of  the  testator,  and 
the  testator's  share  continued  for  many  years  in  the  trade. 

This  bill,  filed  by  grandchildren  of  the  testator  against  the 
surviving  partners,  Sedgwick  (who  had,  after  the  testator's  deatli, 
joined  the  concern)  and  others,  prayed  an  account  of  the  testator's 
personal  estate,  and  it  sought,  in  substance,  to  recover  a  share  of 
the  profits  from  the  time  when  the  testator's  capital  ought  to 
have  been  withdrawn,  and  required  the  accounts  of  the  firm  to 
be  set  out. 

The  defendants,  the  existing  partners,  severally  put  in  pleas  to 
the  following  effect :  That,  *' shortly  before  the  death  of  the  testator," 
the  partners  made  a  valuation  of  the  stock  in  trade  &c.  of  the 
partnership,   and  it  thereby  appeared   that   the  testator's  share 
amounted  to  68,961Z.  15«.  Id.;  that,  on  the  1st  of  September,  1829, 
W.  Sedgwick  entered  into  partnership  with  the  surviving  partners, 
and  it  was  then  agreed  between  them  and  Belinda  James  (the 
administratrix)  that  the  new  firm  "  should  take  to  "  the  whole  stock 
&c.  of  the  late  firm  and  the  profits  subsequent  to  the  testator^s 
death,  on  payment  to  Belinda  James  of  the  sum  of  68,961{.  15^.  Id. 
and  interest  from  the  testator's  death,  and  should  become  the  pur- 
chasers of  the  testator's  share  of  the  said  capital  and  of  the  said 
[*»]        profits  for  that  sum.     That  the  new  firm  *then  executed  to  her 
a  bond  to  secure  the  payment  to  her  of  40,000Z.  on  the  Ist  of 
September,  1883,  with  interest,  and  they  paid  her  interest  on  the 
whole  sum  of  68,961{.  ISs.  Id.  from  the  testator's  death  to  the 
Ist   of   September,   1829,   and   placed  at  her  disposal  a  sum  of 
23,961Z.  15«.  Id.,  which  was  drawn  out  of  their  hands  by  her,  from 
time  to  time,  at  her  pleasure,  she  being  allowed,  in  the  meantime, 
interest  at  the  rate  of  5/.  per  cent,  per  annum,  upon  the  balance 
from  time  to  time  remaining  unpaid. 

The  plea  went  on  to  state  that  at  the  time  of  the  execution  of  the 
bond,  the  defendants  had  no  notice  of  the  trusts  of  the  will.  The 
defendants  then  insisted,  by  way  of  plea,  that,  by  the  means  afore- 
said, the  alBfairs  of  the  said  late  firm  of  Howell  and  James  were 
fully  wound  up,  and  that  the  said  Belinda  James,  as  administratrix, 
ceased  to  have  any  share  in  the  business  carried  on  by  the  said 
firm  or  in  the  capital  thereof^  or  in  the  gains  or  profits  thereof 
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inbeeqnent  to  the  said  testator's  death,  and  that  the  defendants    chambbrs 
became  purchasers,  for  valuable  consideration  and  without  notice,      howbll. 
?f  the  share  of  the  testator  in  such  business  and  capita],  gains,  and 
profits.    The  pleas  were  accompanied  by  answers,  and  it  appeared 
from  thai  of  Howell,  that  the  capital  had  not  been  completely  and 
nnally  withdrawn  an  til  June,  1845. 
The  pleas  now  came  on  for  argument. 

Mr.  Kitidersley  and  Mr.  S.  Prescott  White  for  the  defendants: 

These  pleas  are  complete  answers  to  the  claim  made  by  the 
f laintiffs  to  participate  in  the  profits  of  the  trade.  The  defendants 
are  purchasers  for  valuable  consideration  from  the  administratrix, 
aiitl  without  notice,  and  it  cannot  be  doubted,  that  executors  and 
administrators  have  full  power  to  dispose  of  *the  assets  of  a  testator,  I  *io  J 
provided  there  be  no  fraud  or  collusion,  either  actual  or  to  be 
inferred,  from  the  nature  of  the  transaction,  as  in  Doe  d.  Woodhead 
T.  Fattoics  (1),  and  Watkins  v.  Cheek  (2).  None  is  here  alleged,  and 
the  biU  does  not  pray  to  set  aside  the  transaction,  but  simply  asks 
that  the  profits  may  be  accounted  for.  ''  It  is  "  (as  was  said  by  the 
Ma^tkk  op  the  Bor.LS  in  Wedderhurn  v.  Wedderhurn  {z)  )  "one 
thing  to  say,  ihat  the  sale  by  the  executors  to  themselves,  as  sur- 
viving partners,  is  void,  and  to  seek  relief  on  that  foundation ;  and 
aoother,  and  very  different  thing,  to  say,  without  seeking  to  set 
a&ide  the  sale,  that  the  purchase-money  was  insufficient,  or  that  the 
amount  of  a  large  part  of  it  was  retained  and  employed  in  the 
trade,  and  to  seek  relief  on  that  ground." 

Whatever  claim  the  plaintiffs  may  have  against  Belinda  James 
or  her  estate  for  acting  contrary  to  the  directions  of  the  will,  though 
for  the  benefit  of  the  estate,  still  they  have  none  against  the 
surviving  partners. 

It  is  particularly  to  be  observed  that  here  the  surviving  executors 
do  not  stand  in  a  fiduciary  character,  as  in  Wedderhurn  v.  Wedder- 
hurn^ which  makes  all  the  difference.  The  distinction  was  alluded 
to  by  Lord  Cottenhaii  (4),  who  said :  "  Had  the  representatives  of 
the  testator  not  been  his  surviving  partners  their  duty  would  have 
been  to  have  followed  as  closely  as  possible  the  provisions  of  the 
deed  and  the  directions  of  the  will ;  and  any  settlement  they  might 
have  come  to  with  the  surviving  partners  would  have  been  binding; 
bat  the  onion  of  the  two  characters  in  the  same  person  rendered 

(!)  2  Or.  ft  J.  481.  (3)  44  B.  £.  p.  352  (2  Keen,  p.  750). 

,2j  2o  B.  B.  181  (2  Sim.  &  St.  199).  (4)  44  R.  R. p.  365  (4 My.  &  Cr.  p. 45). 
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Chambers     any  binding  settlement  extremely  difficalt."  These  *pleas  therefore, 
Howell,     constitute  a  complete  bar  to  this  part  of  the  relief  and  discovery. 
[•II] 

Mr.  Turner  and  Mr.  Crawford  for  the  plaintiffs  : 

The  administratrix,  by  leaving  the  testator's  assets  in  the  trade 
without  **  any  substantial  reason,"  acted  directly  contrary  to  the 
directions  of  the  will,  and  committed  a  plain  breach  of  trust.  The 
surviving  partners  participated  in  that  breach  of  trust,  and  are 
liable  to  account  for  the  profits  acquired  by  this  deviation  from  the 
express  direction  of  the  testator. 

As  to  notice,  it  is  clear  that  Howell  had  notice  in  1838,  when  he 
became  administrator  de  bonis  non  of  the  testator ;  and  it  appears 
that  the  assets  were  not  finally  withdrawn  until  1845.  At  all 
events,  during  the  interval  between  1838  and  1845,  he  would  be 
accountable  for  the  profits,  and  his  partners  are  bound  by  his 
knowledge,  for  it  is  against  conscience  that  even  an  innocent 
party  should  hold  a  benefit  derived  through  the  breach  of  trust 
of  another:  Huguenin  v.  Ba8eley{\)y  where  it  was  held,  that 
infants  could  not  retain  property  obtained  through  the  fraud  of 
their  parent. 

The  defendants  say,  that  they  are  purchasers  for  valuable 
consideration  without  notice.  This  is  not,  however,  the  nature 
of  the  transaction  between  the  parties.  There  was  no  sale  at  all, 
but  a  mere  executory  agreement  to  leave  the  share  of  the  testator 
in  the  continuing  trade.  The  essence  of  a  plea  of  purchase  for 
valuable  consideration  is,  a  legal  conveyance  of  the  property  and  a 
distinct  payment  of  the  consideration  before  notice ;  security  will 
not  do:  Hardingham  v.  NichoU8(2).  Both  of  these  requisites  are 
wanting  here. 
[  12  ]  Transactions   between  executors  or  administrators,   and  thu*d 

parties  are  binding,  provided  they  be  of  such  a  nature  as  to  be 
within  the  ordinary  course  of  dealing.  But  here,  the  transaction, 
on  the  face  of  it,  showed,  that  the  arrangement  was  entered  into, 
not  for  the  benefit  of  the  estate  (for  it  could  not  be  beneficial  to 
leave  the  assets  liable  to  the  consequences  of  bankruptcy  or  insol- 
vency of  the  surviving  partners),  but  for  the  convenience  of  the  new 
firm  and  for  the  benefit  of  the  administratrix,  who,  as  tenant  for 
life,  secured  51.  per  cent,  upon  the  residue,  instead  of  interest  at  a 
less  rate  if  properly  invested*.  The  parties  knew  there  was  a  will, 
and  were  not,  under  such  circumstances,  justified  in  shutting  their 

(1)  9  K.  B.  p.  267  (U  Ves.  p.  290).  (2)  3  Atk.  304. 
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eyes  to  the  trusts,  but  were  bound  to  enquire.  From  the  peculiar  Chambebs 
position  and  the  exclusive  knowledge  possessed  by  the  surviving  howell. 
partners,  it  is  even  doubtful  whether  they  could  purchase  the  share 
of  the  deceased  partner.  Lord  Eldon,  though  he  did  not  decide 
the  point,  gave  some  countenance  to  the  doctrine  in  an  unre- 
ported case  of  Sangei'  v.  Gardener,  which  was  before  him  in  1822 
or  1823. 

The  plea  is  bad  in  form  for  duplicity.    It  is  a  plea  of  an  account 
stated  and  a  purchase  for  valuable  consideration. 

Mr,  Kindersley^  in  reply : 

The  administratrix  was  bound  to  do  the  best  she  could  for  the 
estate.  She  might  have  insisted  on  the  whole  concern  being  sold ; 
but  if  there  had  been  a  forced  sale  of  the  fancy  articles  forming  the 
stock  in  trade  of  the  partnership,  a  considerable  loss  would  have 
accrued  to  the  testator's  estate,  as  well  as  to  the  surviving  partners. 
If  there  had  been  such  a  sale,  it  is  sworn  that  the  testator's  estate 
would  never  have  obtained  the  68,961Z.  Again,  the  administratrix 
was  right  in  giving  time  for  payment ;  without  *it,  the  surviving  [  ^13  ] 
partners  would  not  have  given  so  large  a  sum  for  the  testator's 
share.  To  ascertain  the  validity  of  the  transaction,  you  must  look 
at  the  state  of  things  at  the  settlement :  the  transaction  could  not 
be  invalidated  by  subsequent  events. 

Keane  v.  Robarts  (i),  M*Leod  v.  Drummond  (2),  Willett  v. 
Blanford  (8),  Page  v.  Adam  (4),  were  also  referred  to. 

The  Master  of  the  Bolls  : 

I  feel  some  regret  at  the  mode  in  which  this  matter  has  been 
brought  forward,  for  it  is  clear  that  the  real  questions  between  the 
parties  cannot  be  decided  by  this  plea.  The  state  of  the  case  is 
such,  that  if  I  were  to  think  that  this  plea  could  not  be  sustained, 
I  should  give  to  the  defendant  leave,  in  some  other  form,  to  make 
the  like  sort  of  defence ;  and,  on  the  other  hand,  if  I  thought  it 
sufficient,  I  should  give  the  plaintiffs  leave  to  amend  their  bill  to 
enable  them  to  bring  forward  any  other  matters  they  might  be 
advised.  It  is  quite  obvious,  therefore,  that  the  decision  upon  this 
plea  will  not  settle  the  question  between  the  parties. 

The  principles  to  be  applied  to  this  case  are  very  obvious.    I  do 

(1)  20  B.  B.  306  (4  Madd.  332).       (3)  58  E.  B,  61  (1  Hare,  263). 

(2)  11  E.  B.  41  (14  Ves.  363;  17    (4)  66  E.  B.  70  (4  B©av.  ^~ 
Tet.  163). 
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Chambbbs     not  consider  that  it  has  been  seriously  argued  here,  that  the  legal 

Howell,     personal  representative  of  a  deceased  partner  may  not  sell  the  share 

of  the  deceased  partner  to  the  surviving  partners,  if  that  be  done 

fairly  and  properly.     I  do  not  conceive  it  to  have  been  seriously 

contended,  that   the  executor  of  a   deceased  partner  might    not 

[  *H  3       employ  the  surviving  partners  as  his  bankers,  and  'deposit  money 
with   them,  even  at  interest,   without   subjecting    the    surviving 
partners  to  an  account  of  all  the  profits  which  they  might  thereby 
make  in  their  business.     No  doubt  whensuch    a  relation  subsists 
between  the  parties,  courts  of  justice  will  look  at  such  transactions 
with  close  attention ;  for  in  dealings  between  the  executor    of  a 
deceased  partner  and  the  surviving  partners   there  may  be    an 
inequality  in  respect  of  knowledge,  which  may  be  taken  advantage 
of  in  such  a  way  as  to  lead  to  very  inequitable  and  unfair  results. 
But  those  circumstances,  if  they  exist,  must  not  only  be  distinctly 
alleged,  but  must  also  be  shown  by  some  sufficient  evidence,  and 
they  are  not  to  be  inferred  from  the  mere  relation  between  the 
parties.    If  it  were  otherwise,  many  fair  transactions  of  that  sort 
between  executors  and  the  surviving  partners  of   their   testator, 
which  have  been  going  on  to  a  vast  extent  every  day,  in  the  belief 
that  they  were  perfectly  valid,  would  be  invalidated. 

In  this  case,  the  testator  was  a  partner  in  the  firm  of  Howell, 
James  &  Co.,  a  very  large  concern.  Sometime,  or,  as  it  stated 
in  this  plea,  ''shortly,"  before  his  death,  there  was  a  sort  of 
valuation  and  settlement  of  account,  in  which  it  appeared  that  his 
share  was  of  the  value  of  68,9612.  By  his  will  he  expressly  directed 
his  executors  and  trustees,  with  all  convenient  speed  after  his 
death,  to  make  sale  of  and  convert  into  money  all  such  parts  of  his 
residuary  estate  and  effects  as  should  not  consist  of  money.  The 
share  in  the  business  was  part  of  this  residue,  which  did  not 
consist  of  money ;  and  as  to  that  there  was  this  special  clause  in 
his  will :  ''  Provided  also  &c."  Now  it  is  impossible  for  any  one  to 
show  more  clearly  than  he  does,  that  he  did  intend  this  particular 
property  to  be  affected  by  the  direction  to  sell  and  convert  into 

[•16  J  *money.  The  testator  died  on  the  29th  of  October,  1828,  and 
within  a  year  afterwards  the  transaction  which  is  now  complained 
of  took  place.  The  administratrix  agreed  to  sell  the  interest  of  the 
testator  in  this  concern,  as  it  was  at  the  time  of  his  death,  for  the 
sum  at  which  it  had  been  valued  before  his  death  ;  and  interest  at 
the  rate  of  5Z.  per  cent,  was  to  be  paid  until  the  purchase-money 
was  paid.    There  was  not  an  immediate  payment,  for  that  was  not 
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contemplated  by  the  parties,  but  there  was  an  immediate  security  Chambers 
by  bond  for  40,000/.,  payable  at  the  end  of  four  years ;  and  28,961Z.,  howkll. 
the  remainder,  was  to  be  placed  at  the  disposal  of  the  administratrix. 
''  Placed  at  the  disposal  of  the  administratrix  "  meant  I  suppose  that 
she  was  to  be  at  liberty  to  draw  it  out  when  convenient  to  herself, 
and  therefore,  from  that  time,  it  was  to  be  considered  as  a  debt 
payable  to  her  on  demand.  The  testator's  share  was  therefore 
sold  for  these  two  sums  of  40,000/.  to  be  secured  by  a  bond,  pay- 
able at  the  end  of  four  years,  and  28,961Z.  payable  on  demand. 
What  is  there  in  this  which  really  constitutes  a  breach  of 
trust  of  which  all  parties  must  have  been  cognizant  ?  But  even  if 
the  fact  were,  that  these  parties  knowingly  extended  the  time 
somewhat  longer  than  was  directed  by  the  testator,  would  that 
have  so  entirely  vitiated  the  transaction,  that  the  Court  must  con- 
sider it  as  no  purchase  at  all,  and  hold  the  surviving  partners,  and 
the  new  partner  who  afterwards  joined  them,  liable  to  account  to 
the  testator's  estate  for  a  share  of  the  profits  subsequently  made 
in  their  business?  I  cannot  come  to  that  conclusion.  If  any 
wrong  was  done,  it  must  be  set  right  in  another  way.  It  would 
create  such  extreme  difficulty  in  all  dealings  of  this  sort,  that  I 
should  be  afraid  to  say,  that  a  transaction  of  that  description  could 
not  stand. 

It  is  important,  on  the  one  hand,  that  executors  should  be  enabled  [  ^^  ] 
to  exercise  their  powers  with  such  freedom  as,  in  fair  cases,  to 
exempt  the  persons  dealing  with  them  from  all  liability  to  the 
testator's  estate,  and,  on  the  other  hand,  it  is  equally  important 
that  their  cestuis  que  trust  should  be  protected  against  any  improper 
dealing.  In  the  present  case,  the  interests  of  the  plaintiffs  may  be 
sufficiently  protected  without  having  recourse  to  any  such  pro- 
position as  that  which  has  been  urged  on  behalf  of  the  plaintiffs  in 
the  argument  of  this  plea.  If  this  be  an  improper  agreement :  if 
the  surviving  partners  have  availed  themselves  of  their  relation, 
and  the  inequality  of  their  knowledge  to  gain  an  advantage  against 
the  estate  of  the  testator,  the  Court  may  interfere  on  that  ground, 
and  prevent  the  administratrix  from  exercising  her  legal  powers. 
But  the  misfortune  of  the  plaintiffs'  argument  is,  that  having,  as 
they  say,  these  grounds  for  relief,  and  urging,  with  great  ingenuity, 
and  in  every  way,  that  some  advantage  may  have  been  taken,  they 
assume  that  all  this  is  in  issue  by  the  bill ;  whereas  none  of  these 
points  are  in  issue,  the  bill  proceeding  on  the  assumption  that  there 
was  no  sale  at  all. 


112 


1847.     CH.     11  BEAV.  16. 


■^R.R- 


Chambers 

r. 
Howell. 


I  cannot  say  that  I  am  in  every  respect  quite  satisfied  with  the 
form  of  these  pleas,  but,  on  the  whole,  I  am  of  opinion  that  they 
are  sufficient.  Having  regard,  however,  to  the  circumstances  of 
this  case,  I  think  that  the  plaintiffs  ought  to  have  leave  to  amend 
their  bill. 


1847. 
ApHl  20,21. 


Rollt  Ctmrt. 
Lord  , 

Lanodalb,    nearmg. 
M.R. 

[17] 


KICHARDSON  v.  HASTINGS. 

(11  Beav.  17—26;  S.  C.  16  L.  J.  Oh.  322.) 
This  cause  [already  reported  on  demurrer  (i)]  now  came  on  for 


[The  Master  of  the  Bolls  said  that  he  saw  no  reason  to  alter 
the  opinion  expressed  by  him  on  the  argument  of  the  last 
demurrer,  and  he  decreed  an  account  accordingly.] 


1847. 
Dee,  1,  22. 

RolU  Court, 

Lord 

Langdale, 

M.R. 

[SO] 


[31] 


MANNERS  V.  FUKZE. 

(11  Beav.  30—32 ;  S.  C.  17  L.  J.  Ch.  70;  12  Jur.  129.) 

Where  a  reference  has  been  made  to  appoint  a  receiver,  the  Court  will 
not,  by  consent  even  of  the  parties,  dispense  with  the  usual  security.  The 
proper  course  is,  for  the  parties,  of  their  own  authority,  to  nominate  a 
receiver,  and  then  to  apply  for  liberty  for  him  to  act  without  security. 

In  this  case  an  order  had  been  made  for  the  appointment  of  a 
receiver  of  a  partnership  property. 

Mr.  Chandleis,  with  the  consent  of  all  the  parties  to  the  cause, 
asked,  that,  instead  of  the  usual  recognizances,  the  bond  of  ''  the 
British  Guarantee  Association,"  incorporated  by  the  9  &  10  Vict, 
c.  ccclxxv.,  should  be  taken.  He  stated  that  all  the  parties  were  satis- 
fied with  this  security,  but  that  it  had  become  necessary  to  apply 
to  the  Court,  in  consequence  of  the  doubt  as  to  whether  a  corpora- 
tion aggregate  could  enter  into  a  recognizance  from  the  necessity 
of  appearing  personally.  He  also  stated,  that  the  security  of  this 
Company  was  accepted  in  the  Government  offices. 

The  Mastbb  of  the  Bolls,  having  referred  to  the  difference  of 
remedy,  in  the  case  of  the  security  proposed,  intimated  his  opinion 
that  this  could  not  be  done ;  but  the  matter  stood  over. 


Dee.  1.  ^^r.  Chandless,  on  behalf  of  all  parties,  who  were  the  absolute 

owners  of   the  property,  now   asked,   that   a  receiver  might  be 
(1)  64  E.  R.  86  (7  Beav.  301.  323). 
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appointed  withoat  giving  security.     He  cited  Ridout  v.  Earl  of     Mahnbiw 
P/jwioirt*  (I),  Countess  of  Carlisle  v.  Lord  Berkley  (2),  Hibbert  v.       Fviz^ 
Hibberi(i). 

Thb  Uastbb  of  thb  Bolls  : 

A  reference  having  been  made  to  the  Master  to  appoint  a 
receiver,  it  is  asked  that  he  may  be  appointed  without  any  security 
except  bis  personal  recognizance.  I  am  of  opinion  that  this  cannot 
1*6  done.  It  is  said  that  the  parties  who  are  absolute  owners,  and 
will  alone  be  subject  to  any  loss  which  may  arise,  are  willing,  with- 
oat the  intervention  of  the  Court,  to  name  a  receiver,  and  to  incur 
the  risk ;  but  I  cannot  say  that  if  the  Court,  in  the  exercise  of  its 
aathority,  has  to  select  a  receiver,  it  will  dispense  with  the  usual 
secority. 

If  the  application  be  put  on  this,  that  the  persons  to  whom  the 
property  belongs  are  desirous  of  having  the  property  collected  by  a 
nominee  of  their  own,  without  security,  that  may  possibly  be  done ; 
bat  I  will  think  of  it.  The  parties  may  do  this  of  their  own 
authority;  we  know,  that  when  a  testator  appoints  an  executor, 
this  Court  will  not  interfere  with  his  authority  merely  because  he 
13  poor. 

The  IfisTBB  or  thb  Bolls  :  ^^o,  22. 

An  order  was  made  in  this  cause,  referring  it  to  the  Master  to  [  h2  ] 
appobt  a  receiver ;  and  an  application  was  afterwards  made  to  the 
Coart  to  dispense  with  the  usual  security.  I  was  then,  as  I  am 
iiow,  of  opinion  that  security  under  those  circumstances  cannot  be 
dispensed  with ;  the  Court  having  taken  on  itself,  by  authority  over 
the  parties,  to  order  a  receiver  in  the  usual  way. 

I  suggested  that  if  the  parties  agreed  upon  a  receiver  to  be 
appointed,  not  by  authority  of  the  Court,  but  by  their  consent,  and 
then  came  and  asked  that  he  might  act  without  giving  the  usual 
feccurity,  it  might  possibly  be  done.  It  is  curious,  that  on  a 
reference  to  the  case  of  Ridout  v.  The  Earl  of  Plymouth ,  in  the 
registrar's  book,  it  appears  that  such  was  the  very  course  there 
porsaed.  There  a  reference  had  been  made  to  the  Master  to 
appoint  a  receiver ;  and,  notwithstanding  this,  the  parties  came 
alterwards,  and  proposed  that  a  certain  person  should  be  appointed 
receiver  on  his  own  recognizance,  and  it  was  done.     I  am  willing 

(1)  1  Dick.  68.  (3)  17  E.  R.  169  (3  Mer.  681). 

(2)  2  Amb.  599. 

i.E.— VOL.  LXXXIII.  ® 
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to  follow  that  authority,  if  the  parties  think  proper,  independent  o 
any  thing  in  the  Master's  oflSce,  to  apply  that  the  receiver  appointee 
by  themselves  shall  not  be  required  to  give  security.  They  iw-il 
thus  obtain  their  object,  without  departing  from  the  usual  practice 


1847. 
Dec.  1. 

Bolls  Court 

Lord 

Lang  DALE, 

M.R. 

[69] 


160] 


PENRUDDOCK   v,  HAMMOND. 

(11  Beav.  59—61.) 

Piivilege  as  to  cases  and  opinions  anterior  to  any  litigation. 

A  defendant,  by  his  answer,  stated,  that  he  was  advised  that  the  cases 
and  opinions  stated  in  the  schedule,  were  privileged  :  Held,  that  the 
privilege  was  not  sufficiently  shown  by  the  answer ;  but  liberty  was  g-iven 
to  supply  the  omission  by  affidavit. 

The  bill  was  filed  in  1847,  to  establish  as  against  the  defendants 
certain  alleged  rights  of  the  plaintiff  upon  real  estate  devised  by  a 
will  in  1759. 

The  defendant,  Thomas  Mitchell,  admitted  the  possession  of 
certain  documents,  and  said  '*  that  he  was  advised  that  the  several 
cases  and  opinions  mentioned  in  the  schedule  were  privileged,  and 
that  he  ought  not  to  be  obliged  to  produce  the  same,  and  he  claimed 
the  benefit  of  such  privilege." 

The  schedule  contained  the  following  passage  :  "  1840,  case  with 
Mr.  Erie's  opinion  thereon.  3rd  January,  1846,  case  with  Mr. 
Hanbury  Jones's  opinion  thereon.  Slst  January,  1845,  case  with 
Mr.  Brodie's  opinion  thereon." 

Mr,  TurneVy  Mr.  J,  Baily,  and  Mr.  Humphry,  who  moved  for 
the  production  of  documents,  stated,  that  the  litigation  arose  in 
1845.  They  asked  for  the  production  of  the  cases  and  opinions 
which  were  respectively  submitted  and  taken  prior  to  the  present 
litigation. 

Mr.  F.  Webbf  contra : 

It  is  immaterial  whether  the  cases  and  opinions  have  any  con- 
nexion with  the  present  litigation  or  not ;  or  whether  they  were 
anterior  or  subsequent  to  the  present  litigation,  for,  according  to 
the  more  recent  decisions,  they  are  privileged. 

Knight  v.  Marquess  of  Waterford  (i).  Combe  v.  Corporation  of 
London  (2),  Ilening  v.  Clobery  (3),  Holmes  v.  Baddeley  (4),  Flight  v. 


(1)  47  E.  R.  330  (2  Y.  &  0.  (Ex.  Eq.) 
22). 

(2)  57  B.  B.  482  (1 Y.  &  C.  C.  C.  631). 


(3)  65  B.  B.  344  (1  Ph.  91). 

(4)  6d  B.  B.  427  (1  Ph.  476). 
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Robinson  (i) ,  Storey  v.  Lord  Oeorge  Lennox  (2) ,  Bunbury  v.  Bunbury  (8) ,  Pkkbuddook 
^ere  cited.  Hammond. 


Thb  Mabtbr  of  the  Bolls: 

It  is  clear  according  to  the  recent  decisions  in  the  Court  above, 
that  communications  between  a  man  and  his  professional  adviser 
are  privileged,  though  they  may  not  have  taken  place  in  contem- 
plation of  a  litigation  which  has  afterwards  arisen.  I  am  anxious 
to  adhere  as  strictly  as  possible  to  the  rule  laid  down  by  the  Court 
above ;  and  I  think  I  must  refuse  that  part  of  the  motion. 

My  opinion  is,  that  the  answer  does  not  strictly  bring  the  case 
and  opinion  within  the  rule  of  confidential  communications ;  for 
it  is  not  every  communication  with  a  professional  man  which  is 
privileged  ;  and  here  the  defendant  merely  says,  that  he  is  advised 
that  they  are  privileged.  If  therefore  the  plaintiff  requires  it,  the 
defendant  must  file  an  afiidavit  to  show  that  they  are  privileged. 
Take  the  order,  except  as  to  the  cases  and  opinions. 


[61] 


The  AITORNEY-GENERAL  v.  GAINS. 

(11  Beav.  ea— 67 ;  S.  C.  12  Jur,  275.) 

An  old  tenant  from  year  to  year  of  charity  lands  had,  by  an  outlay  of 
capital  &c.,  greatly  enhanced  its  value.  The  old  tenant  and  A.  B.  were 
both  willing  to  take  a  lease  at  a  rent  exceeding  the  value ;  but  the  rent 
offered  by  A.  B.  was  the  largest.  The  Cottbt  held  that,  notwithstanding 
the  fair  claims  of  the  old  tenant,  the  benefit  to  the  charity  must  be  regarded ; 
and  that  A  B.'s  offer  ought  to  be  accepted,  if  the  excess  of  the  rent  offered 
by  him  exceeded  the  amount  of  compensation  to  which  the  tenant  was 
equitably  entitled  on  being  turned  out. 

Beference,  under  the  circumstances,  directed,  to  ascertain  whether  any 
and  what  compensation  ought  to  be  paid  to  an  outgoing  tenant  from  year 
to  year,  for  his  outlay  of  capital  on  charity  lands. 

In  this  case,  it  was  referred  to  the  Master  to  inquire  whether  it 
i¥Ould  be  for  the  benefit  of  the  charity,  that  the  lands  should  be  let 
on  lease  for  twenty-one  years,  and  he  was  at  liberty  to  receive  pro- 
posals for  that  purpose,  and  settle  and  approve  of  the  terms  and 
conditions  of  such  lease. 

Mr,  Lacey  had,  for  a  number  of  years  (4),  been  tenant  from  year 
to  year  of  part  of  the  property,  and  it  was  stated,  that  he  had,  by 
outlay  of  capital  and  superior  skill  in  the  cultivation  of  the  lands 

(1)  68  B.  E.  6  (8  Beav.  22).  (3)  49  B.  K.  373  (1  Beav.  318). 

(2)  43  B.R*  248  (1  My.  &  Cr.  525,  (4)  Stated,  in  argument,   to   have 
^^\                                                                been  thirty  years. 

8—2 


1848. 
Jan,  13. 

EolU  Caurt. 

Lord 

Lakgdale, 

M.R. 

[63] 
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A..a.  held  by  him,  greatly  enhanced  the  value  of  the  property.  He  pro 
gai'nr.  posed,  before  the  Master,  to  take  a  lease  for  twenty-one  years  o 
about  forty-five  acres,  at  a  rent  of  1482.  This  part  had  been  pre 
viously  valued  at  121L  a  year.  Mr.  Packe,  a  gentleman  residing  ii 
the  neighbourhood,  to  whom  the  property  was  valuable  on  accouii 
of  the  game,  then  offered  188{.  a  year.  Lacey  afterwards  off'erec 
188/.  10«.,  and  thereupon  Packe  increased  his  offer  to  220/.,  anc 
the  Master  approved  of  the  proposal. 

The  trustees  presented  a  petition  to  confirm  the  report,  and  the 
Attorney-General  presented  a  cross- petition  stating  as  follows :  Thai 
the  lease  proposed  would  determine  the  tenancy  of  Lacey,  wherebv 
[  '64  ]  he  *would  be  defrauded  of  the  value  of  his  outlay,  expended  in  the 
improvement  of  the  property  held  by  him,  and  would  also  be 
detrimental  to  the  interests  of  the  charity,  inasmuch  as  so  great 
an  act  of  injustice  would  necessarily  prevent  any  other  tenant  from 
proposing  to  accept  a  lease. 

That  the  prospect  of  being  turned  out  of  possession  would  pre- 
vent any  annual  tenants  from  expending  any  considerable  sum  in 
improving  the  property  held  by  them,  and  from  using  artificial 
manures  and  cultivating  the  lands  held  by  them,  according  to  the 
most  approved  modes  of  husbandry. 

That  the  income  of  the  charity  must  necessarily  continue  pre- 
carious and  fluctuating,  instead  of  certain,  as  it  would  be,  in  case  it 
was  all  let  on  lease. 

That  if  the  tenancy  of  Lacey  was  determined,  compensation 
ou^ht  to  be  made  to  him  for  extraordinary  outlay  and  improvement 
of  the  property  held  by  him,  and  which  outlay  the  Attorney-General 
had  been  informed  would  not  have  been  incurred,  had  Lacey  sup- 
posed that  his  tenancy  would  be  determined.  It  appeared  by 
affidavit  that  this  would  amount  to  71.  an  acre  beyond  the  ordinary 
tenant  right. 

The  Attorney-General  also  stated,  that  under  the  circumstances 
aforesaid,  he  conceived,  that  the  Master  ought  not  to  have  approved 
of  the  proposed  lease  to  Packe,  and  he  prayed  liberty  to  file  an 
exception  to  the  report,  or  that  it  might  be  referred  back  to  the 
Master  to  inquire  and  state  to  the  Court,  whether  it  would  be  tit 
and  proper  that  any  and  what  allowance  should  be  made  to  Lacey, 
by  reason  of  the  extraordinary  outlay  or  improvement  of  the 
[  ♦es  ]  property  held  by  him,  and  if,  *having  regard  to  the  sum  which  he 
might  find  ought  to  be  allowed  to  Lacey,  it  would  be  proper  that 
the  lease  should  be  granted  to  Packe. 
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Mf\  Horace  Ttviss  and  Mr.  Blunt,  in  support  of  the  petition,         A.-O. 
argued   that  this  was  not  a  mere  question  of  figures,  and  that       ax{im, 
trustees  of  charity  property  ought  to  imitate  individual  landlords 
in  a  prudent  course  of  management  of  the  property,  and  should, 
by  encouraging  good  and  improving  tenants,  secure  the  value  of 
the  property,  and  an  income  liable  to  less  fluctuation. 

That  an  old  tenant  who  offered  to  give  the  full  value  of  the 
property,  and  had  greatly  improved  it,  ought  not  to  be  disturbed  in 
his  possession,  merely  because  a  rich  neighbour  was  desirous  of 
obtaining  possession  of  the  charity  land  for  other  objects ;  and  that 
interfering  with  old  tenants  would  cause  terror  in  the  other  tenants 
of  charity  property,  and  prevent  their  making  any  outlay  for  the 
permanent  benefit  of  the  land,  which,  in  the  present  improved  state 
of  agricultural  knowledge,  was  so  necessary  and  desirable. 

Mr.  WiUcock,  for  the  trustees,  argued  that  the  property  ought 
to  be  let  to  the  tenant  who  offered  the  best  rent,  where  there 
was  no  suggestion  that  it  would  not  be  properly  cultivated  and 
managed. 

Mr.  Twiss,  in  reply. 

The  Master  of  the  Bolls  : 

The  difficulty  I  feel  is,  whether  I  ought  to  confirm  the  report,  or 
have  some  further  information  as  to  the  question  of  compensation. 

Here  two  parties  attach  a  particular  value  to  this  spot  of  land,  [  66  ] 
for  reasons  which  it  is  unnecessary  to  investigate,  and  they  are  both 
willing  to  give  a  rent  exceeding  its  value.  It  would  require  some 
strong  reason  to  induce  me  to  think,  that  the  charity  ought  not  to 
have  the  benefit  of  the  increased  income  so  offered,  in  a  case  where 
nothing  has  been  alleged  as  to  the  inability  of  the  party  to  pay  the 
rent,  or  as  to  the  likelihood  of  his  abusing  the  land.  It  is  not 
alleged,  that  Mr.  Packe  will  not  be  just  as  good  a  tenant  as  Mr.  Lacey 
is.  That  being  the  case,  the  pecuniary  benefit  to  the  charity  is 
clear.  But  then  it  is  said,  with  a  great  deal  of  plausibility,  that 
Mr.  Lacey  has  managed  this  land  so  well,  that,  though  merely  a 
tenant  from  year  to  year,  he  may  be  entitled  to  some  compensation 
for  the  permanent  and  effective  improvements  which  he  has  made ; 
and  that  the  charity  cannot  have  the  benefit  of  Mr.  Packe's  offer, 
except  with  a  deduction  to  arise  from  the  compensation  due  to 
Mr.  Lacey.  Looking,  however,  at  the  sums  stated,  I  do  not  think 
it  at  all  probable  that  the  amount  of  Mr.  Lacey^s  compensation. 
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whatever  it  may  be,  and  supposing  him  to  be  entitled  to  it,  would 
equal  the  increase  of  rent  offered  by  Mr.  Packe.  At  the  same  time, 
if  there  is  any  such  probability,  I  should  be  sorry  to  exclude  it  from 
the  consideration  of  the  Master. 

I  am  disposed  to  refer  it  to  the  Master  to  inquire  whether  Mr.  Lacey 
is  entitled  to  any  compensation  for  the  permanent  improvements  he 
has  made  to  the  value  of  the  land,  and  then  to  let  him  review  his 
report,  taking  that  compensation  into  consideration.  The  report 
will  not  be  altered  if  he  should  find  that  the  compensation  would 
be  of  less  value  than  the  increased  rent. 

I  think  that  the  charity  ought  not  to  be  deprived  of  the  benefit 
to  be  derived  from  the  increased  rent  offered  *by  a  tenant  to  whom 
there  is  no  sort  of  objection.  It  is  said,  that  the  government  of 
charity  property  requires  a  general  system  of  liberality ;  but  the 
Court  cannot  be  liberal  and  generous,  when  its  business  is  to  look 
to  the  increase  of  the  charity  income,  if  such  increase  can  be  fairly 
obtained  upon  legal  and  proper  grounds.  I  believe  no  such  system 
of  liberality  as  has  been  adverted  to  has  been  adopted  with  regard 
to  charity  property,  which  ought  indeed  to  be  governed  justly  and 
fairly,  and  very  much  in  the  usual  way,  by  the  individual  trustees 
who  have  the  management  of  it,  and  I  think  it  would  be  dif&cult  to 
establish  any  such  general  rule  as  has  been  supposed.  We  must 
look  to  each  particular  case,  and  in  this  case,  nothing  is  said  of 
any  danger  of  loss,  or  of  any  prospect  of  the  land  being  abused. 


Mr.  Twisa  admitted  that  the  compensation  must  be  less  than 
the  increase  of  rent. 

The  Master  of  the  Bolls: 

Then  confirm  the  report,  and  refer  it  back  to  the  Master  to  inquire 
whether  Mr.  Lacey  is  entitled  to  any  and  what  compensation. 


1848. 

Jan.  21. 

Feh,  8. 

RolU  Court* 

Lord 

Lakgdalv, 

M.B. 
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NEWTON  V.  EICKETTS. 

(11  Beav.  67—68.) 

A  party  to  whom  costs  are  awarded,   may  proceed  in  tlie  taxation, 
notwithstanding  he  may  be  in  contempt. 

On  the  30th  of  July,  1847,  a  motion  made  by  the  plaintiff  was 
refused  with  costs,  and  the  order  was  affirmed  by  the  Lord 
Chancellor,  on  the  5th  of  August. 
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On  the  9th  oi  ^OYember,  tbe  plamtift  caused  an  attachment  to 
be  issoed  ag-^st  the  defendants.  Tlie  ^defendants,  being  thus  in 
eootempt,  obtained,  on  the  lOtYi  of  November,  warrants  from  the 
Master  to  proceed  in  the  taxation  of  tbe  costs  payable  to  the  plaintiff. 
The  taxation  was  proceeded  in  on  the  16tli  of  November,  and  on  the 
\9\k  (A  KoTember  the  Master  made  liis  certificate. 

It  nas  noir  moved,  on  l>ebalf  of  the  plaintiff,  amongst  many  other 
thingB,  that  the  certificate  of  the  taxing  Master  might  be  set  aside, 
and  a  new  taxation  take  place,  on  the  ground  that  the  proceeding 
had  taken  place  while  the  defendants  were  in  contempt. 

Mr,  Kindtrdey  and  Mr.  W.  Cooper,  in  support  of  the  motion, 
argued,  tliat  it  was  not  competent  for  tbe  defendants  to  take  an 
actiTe  step  ia  the  cause  while  in  contempt. 

Iff.  BoHpell  and  Mr.  T.  H.  Hall,  contra. 

Mr.  Kindtrdey^  in  reply. 

Hlltofi  V.  Batet  (i),  Qreen  v.  Green  (2),  Ricketts  v.  Momington  (3), 
cited. 


Nkwtok 
r. 

RiOKETTfit. 

[•68  J 


Thk  Master  of  the  B0I4L8: 

An  order  was  made  that  the  amount  of  costs  should  be  ascer- 
tained by  taxation,  and  the  question  is,  whether  a  proceeding  of 
this  kind  is  to  be  stopped  by  a  party  being  put  in  contempt  in  this 
way,  ao  that  after  the  taxation  has  been  completed,  the  whole  pro- 
ceeding is  to  be  held  irregular.  I  am  ashamed  to  dwell  on  such 
points.  I  am  clearly  of  opinion  that  there  is  no  foundation  for  this 
application. 


CROSS  V.  KENNINGTON  (4). 

(1 1  Beav.  89—90.) 

In  a  legatees'  soit  on  behalf  ftc.,  the  assets  were  iu  sufficient  for  payment: 
Held,  that  the  plaiutiff  was  entitled  to  his  costs  out  of  the  fund,  as  between 
solicitor  and  client. 

This  bill  was  filed  by  the  plaintiff,  a  legatee,  on  behalf  of  himself 
and  all  other  the  legatees,  to  obtain  payment,  and  the  principal 
qnesUoo  was,  whether  the  legacies  were  charged  on  the  real  estate, 

(1)  4^  R.  R.  2M  (3  My.  &  Or.  197).  (4)  In  re  M'Rea  (1886)  32  Ch.  D. 

(2)  76  B.  E.  5  (1  Coop.  t.  Cott  206).      613,  55  L.  J.  Ch.  708,  54  L.  T.  728. 

(3)  40  B.  B.  107  (7  Sim.  200). 


1848. 
March  21. 

RolU  Court, 

Lord 

Lakgdale, 

M.li. 

[89] 
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inrhich  was  decided    in    the    affirmative  (1). 
deficient  for  payment  of  the  legacies  in  full. 


The    estate    provi 


Mr.  Purvis  and  Mr.  Rogers  asked  that  the  plaintiflF  might  hav 
his  costs  as  between  solicitor  and  client,  in  analogy  to  the  cases  c 
creditors'  suits,  where  the  assets  were  deficient.  Stanton  v.  Hatfield  (:i 
and  the  cases  cited  there  were  referred  to. 

Mr.  Teed  and  Mr.  Nichols,  and  Mr.  Elmsley  appeared  fo] 
defendants. 

[  90  ]  The  Master  op  the  Rolls  said,  that  if  the  assets  were  deficient, 

the  plaintiflF  was  entitled  to  costs  between  solicitor  and  client,  and 
he  ordered  the  Master  to  tax  the  costs  of  the  plaintiff  and  the 
defendant  Pilfoot,  as  between  solicitor  and  client,  including  the 
costs,  charges,  and  expenses  properly  incurred  in  certain  sales,  and 
in  making  out  the  title,  and  directed  the  amount  to  be  paid  out  of 
the  fund  in  Court,  and  he  directed  the  Master  to  apportion  the 
residue  amongst  the  plaintiflF  and  other  legatees  mentioned  in  the 
Master's  report. 


1848. 
March  22. 

lUdU  Court 

Loni 

Lanodalb, 

M.R. 

[90] 


PRICE  V.  BERRINGTON. 

(llBeav.  90— 91.) 

A  bill  was  filed  by  a  lunatic  and  his  committee,  and  an  injunction 
granted,  and  a  decree  made  directing  an  issue.  The  lunatic  died,  and  no 
further  proceedings  had  been  taken  by  the  committee.  The  Cottrt  oi-dered, 
that  the  injunction  should  be  dissolved  and  all  proceedings  stayed,  unless 
the  suit  should  be  revived  within  a  limited  time. 

In  1886,  a  bill  was  filed  by  the  Rev.  W.  Price  (a  person  of  weak 
mind),  as  sole  plaintiflf  by  his  next  friend,  to  set  aside  a  conveyance 
of  real  estate  executed  in  1809. 

The  plaintiflT  having  afterwards  been  found  lunatic  by  inquisition, 
a  supplemental  bill  was  filed  in  18B7  by  the  plaintiflf  and  Charles 
Price,  his  committee,  and,  in  March,  1888,  an  injunction  was  granted 
to  restrain  the  purchaser  from  cutting  timber.  The  cause  was  heard 
in  1840,  when  an  issue  was  directed  as  to  the  plaintiflf's  sanity 
in  1809. 

In  1841,  W.  Price  died  before  the  issue  had  been  tried,  and  no 
step  had  since  been  taken  by  Charles  Price,  the  committee,  and 
co-plaintiflT,  who  was  also  the  heir-at-law  of  W.  Price. 

(1)  73  H.  B.  307  (9  Beav.  15U).  (2)  53  It.  R  70  (1  Keen,  358). 
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Mr.  Smythe  now  moved,  that  the  suit  might  either  be  revived 
'witliin  a  limited  time  or  dismissed.  He  relied  on  the  63rd  Order 
ol  May,  1845,  by  which  it  is  provided  as  follows:  "In  cases 
wlEiere  a  suit  abates  by  the  death  of  a  sole  plaintiff,  the  Court,  upon 
motion  of  any  defendant,  made  on  notice  served  on  the  legal 
representative  of  the  deceased  plaintiff,  may  order  that  such  legal 
representative  do  revive  the  suit  within  a  limited  time,  or  that  the 
bill  be  dismissed  "  (l).  He  referred  also  to  Chawick  v.  Dimes  (2),  and 
argued  that  "legal  representatives'*  in  this  case,  which  related  to 
freehold  estate,  meant  heirs.  He  admitted  there  had  been  no 
administration. 

Mr.  Turner  said  he  had  not  been  instructed. 

The  Masteb  of  the  Bolls  : 

My  difficulty  is  in  dismissing  after  decree.  What  I  must  do  is 
this:  I  must  stay  all  proceedings,  and  dissolve  the  injunction, 
unless  the  suit  be  revived  within  a  limited  time. 


[yi] 


DENDT  V.  CKOSS. 

(11  Beav.  91—92.) 

Production  refused  of  a  deed,  which  the  plaintiff,  by  his  bill,  sought  to 
set  aside. 

This  was  a  motion  for  the  production  of  documents,  and  the  case, 
as  stated  by  counsel,  was  as  follows :  Dendy  being  entitled  to  some 
freehold  property,  mortgaged  it  for  2, 500 J.  He  afterwards  induced 
Cross,  his  solicitor,  to  pay  off  the  mortgage,  and  take  a  mortgage 
for  2,8001. 

By  a  second  deed,  he  released  all  his  right  to  Cross,  and  as  the 
plaintiff  alleged  on  an  undertaking  that,  in  certain  events,  the 
property  should  be  restored. 

The  bill  prayed  that  the  second  deed  might  be  set  aside  as 
fraudulent  and  void,  and  to  redeem. 

Mr.  S.  Miller y  for  the  plaintiff,  asked  for  the  production  of  the 
two  deeds,  insisting,  that,  as  the  plaintiff  sought  to  impeach  the 
second  deed  on  the  ground  of  fraud,  the  Court,  in  its  discretion, 
ought  to  order  its  production.  He  cited  Balch  v.  Symes  (s)  and 
Beckford  v.  Wildman  (4).    As  to  the  mortgage  deed,  he  insisted  that 

(1)  See  now  E.  S.  0.  Ord.  XVII.  (4;  16  Ves.  438,  where  the  order  was 

(2)  52  B.  B.  132  (3  Beav.  290).  limited  to  production  at  the  hearing.— 
(3)*23  R  B.  196  (T.  &  B.  87).  O.  A.  8. 


[92] 
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[r.r. 


Dbndt 
r. 

Cross. 


the  mortgagor  was  entitled  to  its  production,  on  the  ground  of  its 
relating  to  the  common  title  of  both  mortgagor  and  mortgagee. 

Mr.  Shebbearey  contra  : 

The  mere  allegation  of  fraud  in  a  bill  is  not  sufficient  to  entitle 
a  plaintiff  to  the  production  of  the  defendant's  title  deed :  Crisp  v. 
PhteU  (1).  It  is  only  where  the  deed  proves  the  fraud,  that  pro- 
duction of  it  is  ordered.  A  mortgagor  is  not  entitled  to  a  production 
of  the  mortgage  deed  until  full  payment  of  the  amount  due.  He 
also  cited  Olover  v.  Hall  (2). 

The  Master  of  the  Eolls  : 

I  am  of  opinion,  under  the  circumstances  of  this  case,  that  the 
plaintiff  is  not  entitled  to  the  production  of  these  deeds. 

He  may  possibly,  however,  obtain  them  by  an  amendment  of 
his  bill  and  further  charges. 


1848. 

Marvh  17, 18, 

20. 

Rolls  Cimrt, 

Lord 

Lamodalr, 

M.R. 

[106] 


[106] 


SNOOK  V.  WATTS. 

(11  Beav.  105—110;  8.  C.  12  Jur.  444.) 

Though  the  finding  of  a  person's  insanity,  by  inquisition  upon  a 
commission  of  lunacy,  is  not  binding  on  third  parties,  still  it  destroys  the 
natural  pi-esumption  in  fatrour  of  sanity,  and  casts  the  burthen  of  proving 
the  person's  sanity  on  the  party  alleging  it. 

After  a  bill  to  foreclose,  the  mortgagor  was  found  lunatic  by  inquisition, 
at  a  date  overreaching  the  mortgage  deed.  At  the  hearing,  an  issue  was 
dii-ected  as  to  his  sanity  at  the  date  of  the  mortgage. 

As  to  the  difficulties  in  ascertaining  a  man's  sanity,  and  the  proper  tests 
to  be  employed. 

Between  the  months  of  December,  1884,  and  June,  1887,  the 
defendant  George  Watts  executed  a  number  of  mortgages  of  his 
property.  To  these  mortgages  the  plaintiff  Snook  became  entitled, 
either  as  direct  mortgagee  or  as  transferee. 

In  January,  1842,  the  plaintiff  filed  this  bill  against  Watts,  his 
wife  and  others,  to  foreclose  the  mortgages.  Watts  and  his  wife 
appeared,  but  not  having  answered,  the  plaintiff  filed  a  traversing 
note  against  them.  The  cause  came  on  for  hearing  in  July,  1844, 
when  counsel  appeared  for  the  defendant  Watts  and  his  wife ;  and 
having  represented  to  the  Court  that  the  defendant  Watts  was  then, 
and  had  been,  for  many  years  previous  thereto,  a  person  of  unsound 
mind,  and  that  it  was  the  intention  of  his  wife  to  petition  for  a 


(1)  68  B.  B.  26  (8  Beay.  62). 


(2)  78B.  B.  162(2Ph.48-l). 
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(Commission  in  the  natnre  of   a   writ   de   hmatico   inquirendo,  the 
•  Aiise  was  ordered  to  stand  over. 

In  Noyember,  1844,  Mrs.  Watts  presented  a  petition  for  a  com- 
mission of  lunacy,  which  was  opposed  by  Snook,  but  was  ultimately 
granted  by  the  Lord  Chancellor,  who  gave  Snook  liberty,  if  he 
would  aabmit  to  be  bound  by  the  result,  to  appear  on  the  execution 
of  the  commission,  and  examine  any  witnesses  he  might  think 
proper.  This  liberty,  however,  he  did  not  avail  himself  of ;  and,  on 
the  4th  of  March,  1845,  the  commission  was  executed,  and  the  jury 
foand,  that  George  Watts  was  a  person  of  unsound  mind,  so  that  he 
was  not  sufficient  for  the  government  of  himself  and  his  property  ; 
and  that  he  had  been  in  the  same  state  of  unsoundness  of  mind 
from  the  1st  day  of  January,  1822. 

A  sapplemental  bill  was  filed  to  bring  his  committee  before  the 
Court,  and  the  causes  now  came  on  for  hearing. 

Endence  was  entered  into  by  both  sides  as  to  the  sanity  of 
George  Watts  at  the  dates  of  the  several  deeds.  The  plaintiff 
attempting  to  show,  that,  though  liable  to  occasional  fits  o' 
insanity,  he  still  had  long  and  frequent  ♦lucid  intervals.  It  is 
wineceaaary,  however,  to  state  the  evidence. 

[The  Attorney-General  v.  Pamther  (1),  HaU  v.  Warren  (2),  Towart 
T.  Sellart  (8),  and  other  cases  were  cited.] 

Mr.  Turner,  Mr.  Walpole,  and  Mr.  WiUcock,  for  the  plaintiff. 

Mr.  RoupeU  and  Mr.  Weighty  for  the  defendant,  the  alleged 
lonatie  and  his  committee. 

Mr.  W.  A.  CoUins,  Mr.  O.  L.  RuBsell,  and  Mr.  Parsons,  for 
other  partaes. 

The  Master  of  thb  Bolls  : 

The  rale  of  law  upon  this  subject  has  been  stated  with  perfect 
correctness  by  both  sides.  The  finding  of  the  jury  upon  a  com- 
mission of  lunacy  that  a  party  is  lunatic,  throws  the  burthen  of 
proof  on  those  who  contend  the  contrary.  The  presumption  is  not 
then,  as  it  would  otherwise  be,  in  favour  of  sanity  or  soundness  of 
mind,  bat  the  contrary  must  be  proved ;  that  is,  they  who  allege 
the  sanity  of  a  person  at  a  time  subsequent  to  that  at  which  he  has 
been  found  lunatic  under  a  commission,  have  the  burthen  cast  on 
them  of  proving  the  soundness  of  mind  of  such  person. 

(J)  S  Br.  C.  C.  441.  (3)  16  R.  E.  102  (6  Dow,  231). 

(2)  7  B.  B.  306  (9  Yes.  605). 


Snook 
Wattjj. 


[  ♦lOT  ] 


March  20. 


124  1848.     CH.     11  BEAV.  108—109.  [r.r. 

Snook  There  is  no  subject,  I  conceive,  more  difficult,  to  investigate  and 

Watts.       satisfactorily  to  adjudicate  upon  in  courts  of  justice  than  the  state 
[  108  ]       of  a  man's  mind,  with  reference  to  his  sanity  or  insanity,  for  the 
purpose  of  determining  whether  he  is  legally  bound  by  or  answer- 
able for  his  acts;  and  independent  of  the  difficulty  of  forming  a 
distinct  idea  of  what  ought  to  be  understood  by  the  expression 
'*  soundness  of  mind,'*  it  is,  in  many  cases,  most  difficult  to  deter- 
mine, what  indications  of  alleged  unsoundness  ought  to  be  relied 
upon,  and  to  distinguish  between  an  insane  man's  delusions,  and 
the  erroneous  opinions  or  the  mistaken  notions  of  a  man,  wbo  is 
admitted  to  be  generally  of  sound  mind.    A  man  may  be  subject 
to  some  delusions,  and  one  of  the  means,  and  perhaps  the  most 
accurate  means,   of  judging   whether  these  apparent  indications 
ought  to  be  relied  upon  as  proving  a  general  Unsoundness  of  mind, 
is  by  a  comparison  of  the  alleged  acts  of  insanity  with  other  acts  of 
the  same  person  and  the  general  course  of  his  life;  so  that,  on 
questions  of  insanity,  a  great  deal  more  is  to  be  taken  into  con- 
sideration than  the  particular  acts  of  imputed  insanity.    When  a 
man's  ways  and  general  course  of  life  are  such  as  to  indicate  sanity 
and  a  knowledge  of  his  affairs,  proof  of  one  or  more  particular  acts, 
though  very  strange  in  themselves,  and  though  affording  some 
grounds  for  imputing  insanity,  would  not  be  a  sufficient  proof  to 
show  that  all  his  acts  were  done  under  the  delusion  of  insanity. 
On  the  other  hand,  when  a  man  is  thought  by  various  persons  to 
have  been  insane  at  a  particular  period,  and  to  have  so  continued 
ever  since,  proof  of  one  or  more  acts  done  afterwards  apparently  iu 
the  manner  of  a  man  of  sound  mind,  would  not,  if  unaccompanied 
by  other  proof  and  the  application  of  some  test  or  inquiry,  prove, 
that   the  acts   done   were  done   under   circumstances   free   from 
delusion,  or,  what  is  quite  as  much  of  importance,  free  from  the 
[^it)9]      influence  to  which  ^persons  acting  under  insane  delusions  are 
confessedly  liable. 

It  appears,  by  the  evidence  in  this  case,  that  Mr.  Watts  was  at 
least  occasionally  insane  or  subject  to  fits  of  insanity.  It  further 
appears  that  he  was  occasionally,  at  least,  capable  of  well  under- 
standing and  of  managing  his  business.  I  apprehend  it  to  be  the 
result  of  the  evidence,  that  he  was  insane  enjoying  lucid  intervals. 
He  has  performed  acts  of  very  great  importance  to  his  own  interest 
between  the  10th  of  December,  1884,  and  the  raontli  of  June,  1837, 
and  the  questions  to  be  determined  are,  whether  he  was,  on  each  of 
the  several  days  mentioned,  in  a  state  of  sound  mind.     It  is  quite 
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conBiBtent  with  the  evidence,  to  say  the  least  of  it,  that  he  might       Snook 
have  heen.  yy^:^ 

The  plaintiff  has  brought  forward  evidence  distinctly  proving 
that  at  the  times  when  these  several  acts  were  done,  Mr.  Watts  was 
acting  as  a  man  of  sound  mind  might  be  supposed  to  act.  With 
the  single  exception  of  Mr.  Deacon,  we  do  not  find  that  any  one  of 
the  witnesses  had  been  apprised  that  there  had  ever  at  any  time 
been  any  imputation  upon  Mr.  Watts'  sanity.  I  do  not  collect  from 
the  evidence  that  there  was.  Mr.  Deacon  had  an  intimation  of  it, 
which,  happening  in  the  beginning  of  the  year  1884,  might  possibly 
have  made  a  very  small  impression  on  his  mind.  One  person  said 
Mr.  Watts  had  a  fit  which  made  him  insane,  and  when  that  fit  was 
over,  the  insanity  was  all  gone.  It  might  not  have  made  sueli  an 
impression  upon  the  mind  of  the  witness ;  if  it  had,  one  could  not 
easily  think  he  would  have  allowed  that  deed  of  the  10th  of 
December,  1884,  to  have  been  executed,  without  having  had,  at 
.  the  same  time,  the  proper  means  of  investigating  what  was  the 
state  of  Mr.  Watts'  mind,  not  *as  to  his  doing  a  formal  net  of  [*iiOj 
business,  but  as  to  comprehending  what  was  the  nature  of  it, 
having  regard  to  the  delusions  under  which  he  laboured,  and  to 
the  influence  which  might  have  been  exercised  by  means  of  those 
delusions.  The  same  observation  applies  to  all  the  rest.  There  is 
nothing  in  this  cause  inconsistent,  as  I  think,  with  this  deed  having 
been  duly  executed ;  but  the  execution  on  those  days  is  not  proved 
to  have  taken  place  after  inquiry  and  investigation,  and  under 
circumstances  sufficient  to  afford  a  satisfactory  test  that  the  state 
of  mind  shown  to  have  been  previously  unsound  had  become  and 
then  was  sound,  and,  therefore,  it  is  that  I  think  I  ought  not,  in  a 
case  of  this  sort,  to  determine  the  point  myself.  I  quite  agree  that 
the  Court  is  competent  to  decide  questions  of  this  sort;  but  the 
circumstances  make  it  very  important  that  the  subject  should 
undergo  a  more  full  investigation  than  it  can  receive  here.  In  the 
case  of  Frank  v.  Main  waring  (i),  after  an  investigation  before  a  jury, 
the  deeds  were  supported,  and  they  may  be  so  in  this  case. 

I  think  I  must  direct  an  issue  in  such  a  form  as  to  bring  the 
attention  of  a  jury  to  each  of  those  deeds,  and  to  the  time  of  the 
execution  of  each  and  every  of  them.  There  is  no  other  question 
to  try.  The  defence  is  rested  entirely  upon  this,  that,  upon  each 
and  every  occasion  on  which  these  deeds  were  executed,  this 
unfortunate  man  was  incompetent  to  transact  business. 

(1)  2Beav.  115. 
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1848.  WHIFPEN  V.  HARTVTRIGHT. 

April  16. 

(11  Beav.  111—112.) 

Production  refused    of   letters  which   passed  between   the  respective 
LanodIle.  solicitors,  with  a  view  to  a  compromise,  npon  an  express  stipulation  that 

M.R.  ^^7  should  not,  in  any  way,  be  referred  to  or  used  to  the  prejudice  of  the 

r  m  1  defendant,  if  an  amicable  arrangement  was  not  come  to. 

A  MOTION  was  made  for  the  production  of  documents,  admitted 
by  the  defendant's  answer  to  be  in  his  possession. 

As  to  some  of  these  documents,  the  answer  stated  as  follows : 
**  And  this  defendant  saith,  that  the  documents  and  writings  com- 
prised in  the  second  part  of  the  said  schedule  hereunto  written 
consist  of  and  comprise,  amongst  other  particulars,  certain  letters 
and  copies  of  letters,  which,  upon  and  after  the  8rd  of  December, 
1847,  passed  between  the  then  solicitors  of  this  defendant,  and  the 
solicitors  of  the  said  plaintiff,  acting  on  behalf  of  their  respective 
clients,  with  a  view  to  an  amicable  adjustment  of  the  questions  in 
issue  in  this  suit,  and  which  said  last-mentioned  letters  were 
written  by  the  parties  writing  the  same,  and  were  received  by  the 
parties  to  whom  the  same  were  addressed,  upon  the  footing,  which 
was  expressly  stipulated  for  in  the  first  of  the  same  letters,  that  the 
correspondence  should  not  be,  in  any  way,  referred  to  or  used  to 
the  prejudice  of  this  defendant,  if  an  amicable  arrangement  was 
not  come  to/' 

Mr.  Turner,  in  support  of  the  motion. 

Mr.  Littky  for  the  defendant : 

These  letters  cannot  be  used  in  evidence.     The  object  of  the  suit 

is  to  make  the  defendant  liable  for  his  co-trustee ;  and  this  corre- 

[*ii2]      spondence  passed,  pending  a  treaty  for  a  compromise,  *upon  an 

express  agreement  that  they  should  not  be  used.    He  referred  to 

Phillipps  on  Evidence. 

The  Master  of  thk  Bolls  declined  ordering  the  production, 
observing,  that  he  did  not  see  how  the  plaintiff  could  get  over  this 
express  agreement,  though  he  by  no  means  agreed,  that  the  right 
of  discovery  was  limited  to  the  use  which  could  be  made  of  it  in 
evidence. 
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CLAEK  V.  FEEEMAN  (1). 

(11  Boav.  112—119;  S.  0.  17  L.  J.  Oh.  142  ;  12  Jur.  149.) 

Before  the  Judicature  Act,   1873,  the  Court  of  Chancery  could  not 
interfere  by  injunction  to  prevent  the  publication  of  a  libel. 

This  was  a  motion,  on  notice,  for  an  injunction,  to  restrain  the 
defendant  "from  selling  or  exposing  to  sale,  or  procuring  to  be 
sold,  any  pills  or  other  medicine  described  as  or  purporting  to  be 
those  of  the  plaintiff,  and  from  publishing  or  circulating,  or  causing 
to  be  published  or  circulated,  advertisements  or  handbills,  so  con- 
trived or  expressed  as  to  represent  that  any  medicine  sold  or 
proposed  to  be  sold  by  the  defendant  was  so  sold  by  him,  as  the 
agent,  or  on  behalf  of,  or  under  the  sanction  or  approbation,  or 
with  the  authority  of  the  plaintiff." 

The  facts,  as  appeared,  were  as  follows :  The  plaintiff,  Sir  James 
Clark,  was  a  very  eminent  physician,  practising  in  London,  and 
Physician  in  Ordinary  to  her  Majesty.  He  had  devoted  especial 
attention  to  the  treatment  of  consumptive  diseases,  and  had  written 
and  published  certain  works  thereon,  and  ^was  well-known  to  the 
m(edical  profession  and  to  the  public  in  general  as  a  physician 
peculiarly  conversant  with  consumptive  complaints.  A  considerable 
portion  of  his  practice  consisted  in  the  treatment  of  patients  afiSicted 
with  consumptive  and  analogous  diseases,  and  a  corresponding 
portion  of  his  professional  income  had  arisen  from  that  source. 

The  defendant  Freeman,  a  chemist  and  druggist  in  the  neigh- 
bourhood of  London,  had  recently  been  offering  for  sale,  and  exten- 
sively advertising,  certain  pills,  which  he  called  "  Sir  J.  Clarke's 
Consumption  Pills."  One  advertisement  published  in  the  public 
papers  by  him,  was  as  follows :  ''  By  her  Majesty  the  Queen's 
Permission.  Sir  James  Clarke's  Consumption  Pills.  A  certain 
core  for  consumption,  and  an  unfailing  remedy  for  coughs,  asthma, 
difficulty  of  breathing,  &c.  In  the  long  list  of  maladies  which 
inflict  mankind,  none  can  be  regarded  with  more  terror  than  con- 
sumption ;  so  stealthily  is  it  in  its  approach,  and  so  insidious  and 
fatal  in  its  effects,  that  many,  who  imagine  themselves  merely 
labouring  under  a  temporary  cough  or  shortness  of  breathing,  are 
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(1)  Doubted,  Walter  y,  ^«Afcn[1902] 
2  Ch.  282,  292—293,  71  L.  J.  Ch.  839, 
87  L.  T.  196.  The  power  to  grant  an 
injunction  at  any  stage  of  a  cause  in  all 
personal  actions  of  contract  or  tort  was 
conferred  on  courts  of  common  law  by 
the   Common    Law    Pi'ocedure   Act, 


1854,  and  is  consequently  now  exer- 
cisable since  the  Judicature  Act,  1873, 
by  the  Chancery  Division :  Bonnard  y. 
Ferryman  [1891]  2  Ch.  269,  60  L.  J.  Ch. 
617,  65  L.  T.  506 ;  and  see  Collard  y. 
Marshall  [1892]  1  Oh.  571, 61  L.  J.  Oh. 
268,  66  L.  T.  248.— O.  A.  S. 
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Clabx  already  within  the  fatal  grasp  of  this  powerful  enemy,  whose 
Fbekman.  terrible  inflictions  have  rendered  desolate  so  many  thousands  of 
happy  homes,  and  blighted  the  hopes  of  so  many  anxious  and 
doting  parents.  When  we  reflect  upon  the  prevalence  of  pul- 
monary consumption,  and  the  fatal  termination  which  in  almost 
every  instance  follows,  under  the  ordinary  mode  of  treatment,  we 
cannot  but  regard  this  discovery  as  an  invaluable  boon  to  society, 
for  averting  so  deadly  a  scourge.  Such  is  the  unfailing  nature  of 
the  medicine  now  offered  to  the  public,  that  numbers  who  have 
been  pronounced  past  recovery  are  now  in  the  enjoyment  of  perfect 
health,  and  can  scarcely  imagine,  that  at  one  time,  they  were 

[*J14]  ^suffering  from  that  hitherto  fatal  disease,  consumption.  Agent, 
Mr.  B.  Freeman,  Eennington  Boad,  and  to  be  had  of  any  medicine 
vendor,  price  2«.  9d.*' 

He  had  also  published  handbills  and  advertisements,  to  a  similar 
effect,  commencing  thus — **  By  her  Majesty  the  Queen's  permis- 
sion. Sir  James  Clarke's  Consumption  Pills.  I  am  fully  aware 
that  by  introducing  my  cure  for  consumption  as  a  patent  medicine, 
it  will  create  some  astonishment  in  the  minds  of  the  profession ; 
but  it  is  only  by  having  recourse  to  such  means,  that  the  knowledge 
of  this  discovery  can  be  disseminated  amongst  those  unfortunate 
persons  whom  it  has  been  my  great  aim  to  relieve."  The  adver- 
tisements then  proceeded  to  recommend  these  pills  as  a  patent 
medicine,  and  to  expatiate  on  their  great  merits. 

The  affidavit  of  the  plaintiff  stated,  that,  independently  of  his  Chris- 
tian name  being  used  in  full  in  the  said  last-mentioned  advertisement, 
and  his  surname  being  used,  with  the  exception  only  of  the  addition 
of  an  ''  e  "  thereto,  the  peculiar  language  of  the  first  paragraph  was, 
as  he  believed,  especially  framed,  with  a  view  to  create  an  impres- 
sion, that  the  said  pills  were  his,  or,  at  least,  of  his  invention  or 
discovery,  or  sanctioned  by  him,  and  that  such  language  was 
particularly  and  designedly  used,  to  guard  against  the  astonish- 
ment which  would  naturally  be  caused  in  the  mind  of  the  medical 
profession,  if  they  believed  that  he,  the  plaintiff,  was,  in  any 
way,  connected  with  such  pills,  and  to  induce  such  a  belief  in 
their  minds. 

The  plaintiff  also  stated,  that  no  person  of  the  name  of  Sir 
J.  Clarke  was  in  practice  in  England,  or  known  in  England,  as  a 
medical  man,  and  he  believed,  and  had  no  doubt,  that  the  words 

[  •115  ]       '*  Sir  J.  Clarke  "  in  the  said  *advertisement,  were,  notwithstanding 
the  addition  of  an  ''  e  "  to  his  name,  intended  to  represent  to  the 
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public,  and  were  understood  by  very  many  persons,  as  asserting       Clark 
tbat  the  pills  advertised  were  his,  the  plaintiff's.  Frbb'hak. 

That  he  had  recently  received  letters  from  persons  in  the  country, 
referring  to  these  advertisements,  and  asking  information  as  to  the 
use  of  the  said  pills,  or  complaining  of  ill  effects  arising  therefrom. 
And  he  believed,  and  had  no  doubt,  that  the  advertisement  in  ques- 
tion had,  in  fact,  not  only  been  extensively  circulated,  but  had 
produced  on  many  readers  an  impression,  that  the  pills  were,  or 
might  have  been,  prepared  or  sold,  either  on  his  behalf,  or  at  least 
with  his  sanction. 

He  denied  that  he  ever  sanctioned  the  proceeding;  and  stated 
the  injury  to  his  professional  character,  and  loss  to  his  professional 
income,  in  the  following  terms. 

"  That  his  general  professional  income  depends  on  the  estima- 
tion of  his  skill  in  practice,  and  general  and  professional  character, 
which   may  be  entertained  by  the  profession  and   the  public  in 
general,  but  more  especially  by  the  surgeons,  general  practitioners, 
and  apothecaries  of  the  metropolis,  on  whom  it  frequently  devolves 
to  suggest  what  physician   should  be  consulted  in  critical  cases; 
and    that  the   statements  contained   in  the  advertisements,   and 
especially  in  the  said  handbill  advertisement,  with  regard  to  the 
effect  of  the  pills  in  question,  are  such,  as  no  person  conversant 
with  the  treatment  of  consumptive  diseases  could  venture  to  use, 
with  regard  to  any  medicine  whatsoever,  and  would  lead  any  com- 
petent  person  to    the   conclusion,    that    a   physician   issuing  or 
*   sanctioning  these  advertisements  *must  be  unworthy  of  confidence       [  *'^^  ] 
in  his  profession.    And  he  further  stated,  that  he  had  caused  to  be 
analysed  some  of  the  pills  so  sold  by  Freeman  as  '  Sir  J.  darkens 
Consumption    Pills ; '    and    that    they    contained    mercury    and 
antimony,  medicines   of   a   very    powerful   nature.    And,   in  his 
deliberate  opinion,  the  indiscriminate  use  of  the  said  medicines 
would,  in  a  great  number  of  consumptive  cases,  be  very  highly 
injurious." 

The  bill  prayed  an  injunction  in  the  terms  above  mentioned. 

Mr.  Turner  and  Mr.  Wickens  in  support  of  the  motion  : 

The  defendant  is  selling  a  quack  medicine  in  such  a  way,  as  to 
induce  the  public  to  believe,  that  it  is  sanctioned  and  prescribed  by 
the  plaintiff  for  the  particular  diseases  with  which  he  is  most 
familiar.  This  is  a  fraud  and  misrepresentation  against  which  the 
plaintiff  ought  to  be  protected  by  injunction.     The  proceeding  is 
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Clabk       injurioas  to  the  plaintiff's  professional  character,  and  consequently 
Fbkucak.    calculated  to  diminish  his  professional  income.    [Sykes  v.  Sykes  (l), 
Perry  v.    Ti-uefitt  (2),    Croft   v.   Day  (3),    and    other    cases,  were 
referred  to.] 

Even  at  law  an  action  lies,  for  words  in  disgrace  of  the  profes- 
sion of  physician,  as  by  calling  him  "  a  quack-salver,"  **  no 
scholar,"  or  "  an  emperic"(4).  This  Court  will,  therefore,  inter- 
fere in  aid  of  the  legal  right,  and  prevent  a  succession  of  actions. 
If  the  plaintiff  had  been  an  apothecary,  the  case  would  be  clear  ; 
[  *117  ]  there  is  *no  reason  why  a  physician,  whose  emoluments  depend  on 
his  prescriptions,  should  not  be  equally  protected. 

The  defendant  did  not  appear  for  the  purpose  of  opposing  the 
motion. 

Thb  Mastbb  of  the  Bolls: 

It  does  not  appear  to  me,  that  I  can  grant  the  present  applica- 
tion ;  but  if  any  cases  can  be  found  warranting  the  application,  I 
will  allow  the  matter  to  be  mentioned  again.  My  notion  is,  that 
the  Court  can  interfere  in  cases  of  mischief  being  done  to  property 
by  the  fraudulent  misuse  of  the  name  of  another,  by  which  his 
profits  are  diminished.  Where  the  legal  right  is  established  the 
Court  usually  interferes. 

This  is  an  application  to  have  the  injunction  in  the  first  instance. 
Now,  supposing  this  publication  to  be,  what  I  am  very  much 
inclined  to  think  it  is,  an  attempt  to  impute  to  a  gentleman  of  high 
position  and  character,  that  he  is  somehow  concerned  in  vending 
quack  medicines,  then,  no  doubt,  it  is  a  serious  injury  to  him  in 
the  way  of  slander  ;  and  it  may  also  be  an  injury  to  the  public, 
who  may  be  induced,  by  reason  of  the  sanction  of  the  plaintiff's 
name,  to  adopt  as  a  remedy  a  medicine  which  may  be  in  the 
highest  degree  prejudicial.  This  I  conceive  would  be  in  the  nature 
of  a  public  offence.  Now,  if  this  Court  had  jurisdiction  in  cases  of 
the  kind,  you  must  first  establish  the  offence  at  law.  A  Judge 
sitting  here  cannot  decide  it.  If,  after  that  has  been  done,  you 
[  *118  ]  *find  that  an  injury  is  thereby  done  to  the  plaintiff's  property,  or 
to  his  means  of  subsistence  or  of  gaining  a  livelihood,  I  will  not 
say  that  in  such  a  case  the  Court  might  not  interfere  by  injunction 
and  prevent  the  repetition  of  similar  actions. 

(1)  27  R.  K.  420  (3  B.  &  C.  641).  (4)  1  Viner's  Abr.  p.  461.  tit  Action 

(2)  63  B.  B.  11  (6  Beay.  66).  on  Words  (S.  a),  pi.  10,  11,  12, 

(3)  64  E.  B,  18  (7  Beav.  84). 
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I  do  not  go  along  with  the  notion,  that  this  physician,  eminent  Olabk 
as  he  is,  and  an  honour  to  any  country,  has  been  seriously  injured  frrbit an. 
in  his  reputation  by  any  such  false  statements  as  have  been  pub- 
lished by  the  defendant.  It  is  one  of  the  taxes  to  which  persons  in 
his  station  become  subjected,  by  the  very  eminence  they  have 
acquired  in  the  world.  Other  persons  try  to  avail  themselves  of 
their  names  and  reputations  for  the  purpose  of  making  profit  for 
themselves :  that  unfortunately  continually  happens. 

I  cannot  grant  this  injunction  :  I  cannot  liken  this  case  to  that 
of  Croft  V.  Day,  where  a  man  fraudulently  attempted  to  make  his 
own  goods  pass  off  as  the  goods  of  another,  to  the  prejudice  of  that 
other.  This  the  Court  would  not  allow.  Its  jurisdiction  is  well 
established,  but  I  am  afraid  that  if  I  were  to  interfere  as  is  now 
asked,  I  should  be  reviving  the  criminal  jurisdiction  of  the  Star 
Chamber. 

Mr.  Tiimer  afterwards  mentioned  the  case  of  Lord  Byron  v. 
Johnston  (i),  in  which  there  was  an  injunction  to  restrain  the  publi- 
cation of  a  work  as  the  plaintiff's,  circumstances  making  it  highly 
probable  that  it  was  not  the  plaintiff's  work,  and  the  plaintiff  being 
abroad,  and  Bovih  v.  Webster  (2)  in  which  the  provisional  ♦directors  [  *il^  I 
of  a  Joint  Stock  Company  having,  without  the  authority  of  the 
plaintiff,  published  a  prospectus  stating  bim  to  be  a  trustee  of  the 
Company,  they  were  restrained  by  injunction. 

Thb  Mastbb  of  the  Bolls: 

I  do  not  think  the  cases  apply.  If  Sir  James  Clark  had  been 
in  the  habit  of  manufacturing  and  selling  pills  it  would  be  very 
like  the  other  cases,  in  which  the  Court  has  interfered  for  the 
protection  of  property.  I  regret  that  the  report  of  the  case  in 
Merivale  does  not  assist  me  by  stating  the  reasons  for  making  the 
order.  I  cannot  grant  this  injunction.  The  case  of  the  defendant 
is  disgraceful ;  but  I  think  the  granting  the  injunction  in  this  case 
would  imply  that  the  Court  has  jurisdiction  to  stay  the  publication 
of  a  libel,  and  I  cannot  think  it  has. 

Note.— See  Gee  v.  Pritchard,  19  R.R.  87  (2  Swanst.  402). 
(1)  16  B.  B,  135  (2  Mer.  29).  (2)  76  R.  B.  211  (10  Beav.  561). 
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The    ATTORNEY-GENERAL    v.   The   CORPORATION 
OP   LICHFIELD. 

(U  Beav.  120-134;  S.  C.  17  L.  J.  Ch.  472.) 
[Sbb  now  A.'O.  V.  The  Corporation  of  Wigan,  Kay,  268.] 


GORDON   V.  WHIELDON  (1). 

(11  Beav.  170—177;  8.  C.  18  L.  J.  Ch.  6;  12  Jur.  988.) 

Bequest  to  Captain  A.,  his  vife  and  children.  There  were  two  children : 
Held  that  each  child  took  one-third  absolutely,  and  the  husband  and  wife 
one-third  between  them. 

Elizabeth  Bree,  by  a  codicil  dated  the  diet  of  Augast,  1841, 
gave  the  following  legacies  :  ''  To  Robert  Shank  Atcheson,  his  wife 
and  children,  14,000{.  This  legacy  is  in  consequence  of  the 
unremitting  care  and  attention,  with  counsel,  of  the  said  Robert 
Shank  Atcheson,  during  the  trials  and  troubles  of  my  blessed  child 
after  her  marriage.  To  Captain  Robert  Gordon,  his  wife  and  children, 
8,000Z.  To  William  Saltwell,  his  wife  and  children,  8,000Z.''  The 
testatrix  died  on  the  15th  of  March,  1845. 

A  suit  (Whieldon  v.  Spode)  having  been  instituted  by  the  executors 
for  the  administration  of  the  estate  of  the  testatrix,  sums  on 
account  of  the  second  of  the  *above  legacies  had  been  carried  over 
to  the ''  account  of  Captain  Robert  Gordon,  his  wife  and  children." 
A  petition  in  that  suit  was  presented  by  Captain  and  Mrs.  Gordon, 
and  their  two  children,  both  of  whom  were  living  at  the  date  of 
the  codicil,  and  at  the  time  of  the  decease  of  the  testatrix,  and  one 
of  whom  was  an  infant,  stating,  that  they  were  advised,  that  on 
the  construction  of  the  above  bequest,  they  became  entitled  to  the 
legacy  as  joint-tenants,  the  parents  being  together  entitled  to  a 
third,  and  each  of  the  two  children  to  a  third ;  and  accordingly 
praying  payment  to  the  parents  of  one  third  of  the  fund  in  Court, 
and  to  the  adult  child  of  another  third,  and  that  the  remaining 
third  might  be  carried  to  the  separate  account  of  the  infant. 

The  Master  of  the  Rolls,  however,  declined  to  decide  the 
proper  construction  of  the  bequest  upon  petition,  and  he  directed  a 
suit  to  be  instituted. 


The  bill  in  the  present  case  was  accordingly  filed  by  the  two 


(1)  In  re  Jupp  (1888)  39  Ch.  D.  148, 
67  L.  J.  Ch.  774,  69  L.  T.  129 ;  In  re 


Dixon  (1889)  42  Ch.  D.  306,  61  L.  T. 
718. 
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children,  against  their  parents  and  the  executors ;  praying  a  declara-      Oordok 
tion  in  accordance  with  the  allegations  of  the  petition.  whikldok. 


Mr.  Turner  and  Mr.  IF.  D.  Evans,  for  the  plaintiffs : 

There  are  two  questions,  1st.  Whether  the  parents  take  life 
interests  wdth  the  remainder  to  the  children  ;  or  as  joint-tenants 
with  their  children.  2nd.  Supposing  they  take  as  joint-tenants, 
then  whether  Captain  Gordon  and  his  wife  are  to  be  reckoned  as 
two  persons,  or  as  one.  The  rule  of  law  on  the  former  point, 
recognised  in  Wild's  case  (i),  and  acted  upon  ever  since,  is,  that  if 
there  is  *a  simple  gift  to  parents  and  children,  and  there  be  [  *172  ] 
children  living  at  the  time,  the  children  take  with  their  parents ;  but 
if  there  be  no  children  living  at  the  time,  then  the  parents  take 
for  their  lives,  with  remainder  to  their  children. 

(The  Master  of  thb  Bolls  intimated  his  concurrence  in  this 
view,  saying,  that  he  believed  in  all  the  instances  in  which,  where 
there  had  been  children  living  at  the  time,  and  the  parents  had 
been  held  to  take  life  interests  with  remainder  to  the  children, 
the  gifts  had  not  been  simple,  but  had  contained  some  intimation 
of  an  intention  that  they  should  so  take.) 

On  the  2nd  point,  the  rule  of  law  is  stated  in  Littleton  (2).  "  If  a 
joint  estate  be  made  of  land  to  a  husband  and  wife,  and  to  a  third 
person,  in  this  case  the  husband  and  wife  have  in  law,  in  their 
right,  but  the  moiety.  And  the  cause  is,  for  that  the  husband  and 
wife  are  but  one  person  in  law."  "  In  the  same  manner  it  is, 
where  an  estate  is  made  to  the  husband  and  wife  and  to  two  other 
men  ;  in  this  case  the  husband  and  wife  have  but  the  third  part, 
and  the  other  two  men  the  other  two  parts."  The  Anonymous  case 
reported  in  Skinner  (3),  is  an  authority  exactly  in  point  to  the  same 
effect,  and  like  the  present,  was  the  case  of  a  legacy :  Bricker  v. 
Whatl€y{4),  also  contains  a  recognition  of  the  general  rule.  The 
bequest  there  was,  "  in  equal  shares  between  the  testator's  kinsmen, 
Bichard  Bricker,  Christian  Bricker  his  sister,  and  his  cousin  Stephen 
Whatley  and  Hester  his  wife,  equally  to  be  divided  among  them  ;  " 
and  "  it  being  proved  that  the  *wife  was  only  of  kin  to  the  [  *173  ] 
testator  and  not  the  husband,  the  Lord  Keeper  was  of  opinion, 
that  the  husband  and  wife  should  have  but  one  third  part ;  and 

(1)  6  Co.  Bep.  16  b.  pi.  10. 

(2)  §  291.  (4)  1  Vem.  233. 
(8)  Skinner,   182;  4  Vin.  Abr.  164, 
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GoBDOK      the  rather  for  that,  he  observed,  the  two  andt  in  this  devise,  viz.,  to 
Whibldok.    a.  B.  and  G.  and  W.  his  wife ;  and  though  a  man  may  devise  to  ten 
persons,  and  add  an  and  betwixt  every  person's  name,  yet  it  is  not 
natural  or  usual  to  add  an  and  till  you  come  to  the  last  person." 
Back  V.  Andrew  (i)  is  another  authority  in  which  the  general  role 
stated  by  Littleton  is  recognised.     No  authorities  are  to  be  found 
tending  to  impugn  this  rule  until  the  modem  cases  of  Paine  v. 
Wagner  (2)    and    Warrington    v.    Warrington  (3).     The    former    is 
perhaps   distinguishable   from  those  already  cited  and   from  the 
present,  inasmuch  as  the  family  between  whom  the  question  arose 
were  named  and  described  as  ''Mr.  and  Mrs.  W.  and  children." 
The  Vicb-Ghancellob  says,  "  All  parties  who  are  either  named  or 
described,  are  to  take  as  between  themselves  as  tenants  in  common." 
His  Honour  seems,  too,  to  have  dwelt  on  the  last  circumstance,  and 
to  have  considered  himself  authorised  to  escape  from  the  effect  of 
the  rule  by  holding  that  the  parties   were   not  to  take  as  joint- 
tenants,  a  ground  of  distinction  quite  untenable,  and  which  was 
expressly  disclaimed  by  the  Vice-Ghancellor  Wioram  in  Warrington 
V.  Warrington  (3),  which  case  his  Honour  distinguished  from  those 
put  by  Littleton,  in  this  :  that  the  husband  and  wife  were  not  placed 
first  in  the  enumeration,  as  is  done  in  Littleton's  illustrations  ;  and 
from  Bricker  v.  Whatley,  by   noticing  that  the  word  and  did  not 
there  occur  before  the  husband's  name,  to  afford  an  indication  of 
his  being  intended  as  the  last  person  in  the  enumeration.    Whether, 

[  '174  ]  *however,  these  recent  cases  are,  or  are  not  distinguishable  in  their 
circumstances  from  the  older  authorities,  it  is  submitted  that  the 
general  rule  laid  down  by  Littleton  has  been  long  established,  and 
must  still  be  considered  to  be  the  law. 

Mr.  Ayrton,  for  the  executors. 

Mr,  Doria,  for  the  defendant  Gaptain  Gordon.     ♦     *     * 

Mr,  Amphlett,  for  the  defendant  Mrs.  Gordon  : 

[  176  ]  *     *     The  proposition  that  husband  and  wife  are  to  be  regarded 

as  one  person  is  true  for  some  purposes,  such  as  upon  questions  of 
tenure,  which  were  principally  in  Littleton's  contemplation,  but 
it  cannot  be  considered  true  as  universal:  The  Attorney-Qeneral 
V.  Bacchus  (4).     *     *    Wliat  inference  is  to  be  drawn  from  the 

(1)  2  Vem.  120.  (4)  9  Price,  30 ;   11  Price,  647  ;  see 

(2)  06  B.  B.  43  (12  Sim.  p.  188).  3d  B.  K.  746,  n. 

(3)  62  B.  B.  21  (2  Hare,  54). 
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insertion  or  omission  of  the  word  "  and  "  between  the  names  of  the      Qordou 
basband  and  wife.     The  husband  and  *wife  being  first  in  the    whisldov. 
enumeration  the  case  is  just  reversed,  and  the  interposition  of  the      [  *176  ] 
word  "  and  *'  between  the  husband  and  wife  would  be  the  ground 
for  presuming  tliat  they  were  regarded  as  one  person,  and  the 
contrary  inference  is  to  be  drawn  from  its  omission.     ''  To  Captain 
Robert  Gordo: i  and  his  wife  and  his  children  "  would  have  been 
the  natural  mode  of  expression,  if  the  testatrix  had  looked  upon  the 
husband  and  wife  as  one  person ;  but  "  To  Captain  Robert  Gordon, 
his  wife  and  children  *'  shows  that  the  testatrix  contemplated  them 
as  distinct. 

Mr.  Twner,  in  reply. 

The  Master  of  thb  Rolls  said,  he  must  look  at  the  authorities 
before  deciding  this  case.  From  the  bequest  itself  he  could 
collect  nothing  more  than  an  intention  that  the  husband,  wife, 
and  children  should  all,  in  some  way  or  other,  derive  a  benefit 
from  it. 

The  Master  of  the  Rolls:  Aug. 9. 

The  only  intention  of  the  testatrix  which  is  indicated  by  the  will, 
is,  that  a  legacy  of  8,000Z.  sliould  be  given  ''to  Captain  Robert 
Gordon,  his  wife  and  children."  The  testatrix  has  used  no  words 
from  which  it  can  be  discovered,  what,  if  any,  intention  she  had, 
with  respect  to  the  proportions  in  which  the  legatees  were  to  take  and 
enjoy  the  legacy  thus  given  to  them  jointly.  Under  such  circum- 
stances, the  proportion  must  be  determined  by  the  ordinary  rule  of 
law  applicable  to  such  cases  ;  and  there  being  nothing  to  distinguish 
the  ^present  case  from  those  in  which  the  rule  stated  in  Littleton,  [  *177  ] 
and  applied  in  the  several  cases  cited  at  the  Bar,  was  acted 
upon,  I  am  of  opinion  that  the  legatees  must  take  in  thirds; 
viz.  the  husband  and  wife  one,  and  the  two  children  each  of 
them  one. 
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1848. 

May  5. 

June  1,2. 

RolU  CouH, 

Lord 

Lang  DAL  K, 

M.R. 

[180] 


[181] 


LORD  WELLESLEY  v.  The  EARL  op 
MORNINGTON  (1). 

(11  Beav.  180—183;  S.  0.  12  Jur.  367.) 

By  the  terms  of  an  injunction  A.  B.  was  restrained,  but  it  did  not  extend 
to  ''  his  servants  and  agents.'*  A  motion  to  commit  his  agent  C.  D.  for 
breach  of  the  injunction  held  irregular :  Held,  that  he  might  be  proceeded 
against  for  ''  a  contempt/*  on  proof  that  he  knowingly  aided  and  assisted 
A.  B.  in  breach  of  the  injunction. 

An  injunction  had  been  granted  restraining  the  Earl  of  Morning- 
ton  from  cutting  timber,  &c.,  but  the  terms  of  the  injunction  did 
not  extend  to  his  ''  servants  and  agents.*' 

Mr.  Roivpell  and  Mr,  Heathfield  now  moved  to  commit  Richard 
Batley,  an  agent  of  the  Earl,  for  a  breach  of  the  injunction. 

Mr.  Willcock,  contra^  contended  that  Batley  not  being  named 
in  the  writ,  was  not  liable  for  the  breach  of  an  injunction  granted 
against  a  different  person,  and  which  did  not  extend  to  his  agents. 

Mr.  Roupell,  in  reply.     *     ♦     * 

The  Master  of  the  Rolls: 

You  do  not  ask  to  commit  him  for  the  contempt,  but  for  the 
breach  of  an  injunction  by  which  he  is  not  enjoined.  I  think  tlie 
objection  fatal  to  this  form  of  notice  of  motion ;  but  I  by  no  means 
think,  that  because  Batley  is  not  enjoined  in  his  character  of  servant 
and  agent,  he  cannot  be  punished  for  knowingly  aiding  and  assisting 
Lord  Mornington  in  doing  that  which  this  Goukt  has  expressly 
prohibited.     I  must  refuse  this  motion,  but  without  costs. 

[The  plaintiff  accordingly  moved  to  commit  Batley]  for  the  con* 
tempt,  in  being  party  and  privy  to,  and  in  aiding  and  assisting 
the  breach  of  the  injunction,  which  restrained  the  defendant,  the 
Earl  of  Mornington,  from  cutting  timber,  &c.,  Batley  at  the  time 
knowing  that  these  acts  were  forbidden. 

It  was  proved  that  Batley,  who  was  the  agent  and  manager  of 
the  Earl,  from  the  time  of  granting  the  injunction  in  1846,  had  cat 
trees  and  underwood,  and  appropriated  the  produce  to  the  purposes 
of  the  Earl,  and  that  he  had  interfered  in  letting  the  property  and 
taking  fines.  All  these  acts  were  in  breach  of  the  injunction,  and 
some  of  them  had  been  done  after  Batley  had  been  served  with  clear 
and  distinct  notice  of  the  terms  of  the  injunction. 


(1)  Seaward  v.  I'aterson  [1897]  1  Ch.  5:15,  66  L  J.  Ch.  267,  76  L.  T.  215. 
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Mr.  Raupell  and  Mr.  Heath/ield,  in  support  of  the  motion,    wkllmlkt 
[cited  Lewes  v.  Morgan  (i),  Lechmere  CharltorCs  case  (2),  Littler  v.  ^^ 

Thomson  (8),  and  other  cases] .  Moknino- 


3/r.  Turner,  for  the  trustees,  supported  the  application.  ♦  *  ♦ 

Mr.  WalpoU  and  Mr.  Willcock  said,  that  by  their  advice 
Mr.  Batley  threw  himself  on  the  favourable  consideration  of  the 
Court,  and  regretted  if  he  had,  through  error  and  misapprehension, 
done  any  thing  that  might  be  deemed  a  violation  of  the  order  of 
the  Court.     *     *     ♦ 

Thb  Master  of  the  Bolls: 

Does  the  plaintiff  press  for  a  committal  ? 

Mr.  Roupell  stated  that  it  was  not  his  desire  to  press  for  the 
committal. 

The  Mastbb  of  the  Bolls: 

By  the  forbearance  of  the  plaintiff,  I  am  spared  the  painful 
necessity  of  making  an  order.  If  the  matter  had  been  pressed,  I 
should  have  found  it  my  duty  to  commit  Mr.  Batley  for  his  con- 
tempt in  intermeddling  with  these  matters;  some  of  his  acts  in 
contravention  of  the  injunction  are  distinctly  proved,  though  with 
respect  to  others  there  may  be  some  shadow  of  doubt. 

Batley  in  the  position  in  which  he  was,  and  knowing  the  duty 
of  the  Earl  of  Mornington,  ought  to  have  taken  care  not  to  do  any 
acts,  in  violation  of  the  order  of  the  Court.  I  am  glad  to  be 
relieved  from  the  necessity  of  ordering  a  committal,  but  Batley 
must  pay  the  costs  of  the  motion. 

A  question  was  raised,  whether  it  was  necessary  to  serve  the 
trustees  with  notice  of  this  application. 

The  Master  of  the  Bolls  said  he  thought  that  the  trustees  had 
been  properly  made  parties  to  the  application  to  commit. 


TON. 

[182] 


[183] 


(1)  19  R.  K.  666  (5  Price,  42). 

(2;  45   B.    B.   68,  78  (2  My.   ft  Cr. 


p.  342). 
(3)  60  E.  R.  124  (2  Beav.  129). 


188 


1848.     CH.     11  BEAV.  194—196. 


[r.r. 


1848. 
March  10. 

RoUi  Qmrt. 
Lord 

liAlfODALE, 

M.R. 
[194] 


[195  J 


[196  1 


FISHEE  V.  PRICE. 

(11  Beav.  194—200  ;  S.  0.  18  L.  J.  Ch.  235.) 

A  bill  sought,  as  against  stock-brokers,  a  discovery  of  certain  sales  of 
stocks  and  shares.  The  defendants,  by  their  answer,  stated  that  some  of 
them  were  illegal  time  bargains,  and  refused  to  give  a  discovery  of  any 
of  the  transactions :  Held,  that  they  were  bound  to  answer  as  to  the  legal 
matters. 

This  case  came  before  the  Court  on  exceptions  to  the  Master^s 
report,  finding  the  defendants'  answer  insufficient. 

The  plaintiff  stated,  that  in  1841  he  had  employed  the  defendants 
as  his  stock -brokers ;  and  had  recommended  them  extensively  to 
persons  of  wealth  and  respectability,  and  that,  in  1848,  they  agreed 
to  allow  him  an  interest  on  the  amount  of  commissions  payable  for 
business  obtained  through  his  recommendation.  The  agreement 
was  stated  by  the  bill  in  the  following  terms : 

"That  after  some  discussion  between  the  defendants  and  the 
plaintiff,  it  was  finally  arranged  and  agreed  between  them,  (at  and 
during  such  personal  interview  as  last  aforesaid),  that  the  plaintiff 
would  continue  to  employ  the  defendants  as  his  brokers,  in  manner 
aforesaid,  and  would  endeavour  to  procure  additional  customers  for 
the  said  defendants*  firm,  from  among  his  commercial  friends  and 
connections  ;  and  that  the  said  defendants  would  pay  to  the 
plaintiff,  or  allow  him  in  account,  one-third  of  all  commissions 
received  by  them  on  business,  obtained  or  transacted  by  the 
defendants  or  their  firm  through  the  plaintiff's  means  or  recom- 
mendation." 

The  bill  alleged  that  this  agreement  was  to  be  retrospective. 

The  bill  claimed  a  considerable  sum  by  virtue  of  the  agree- 
ment.   ♦     *     ♦ 

The  bill  proceeded  to  interrogate  the  defendants,  *  *  and 
asked  them  to  set  forth  a  full  account  of  their  dealings  in  respect  of 
those  matters;  "and  in  particular  in  respect  of  the  sale  and  pur- 
chase of  shares  and  stock,  and  to  set  forth  the  number,  nature^ 
amount  and  respective  dates  of  the  several  sales  and  purchases  of 
shares,  scrip  and  stock  of  all  kinds,  effected  or  transacted,"  with  the 
amount  of  commissions  &c. ;  and  a  list  of  the  persons  whose 
business  had  been  obtained  by  the  plaintiff's  means,  and  an  account 
of  the  dealings,  and  a  schedule  of  papers  relating  to  the  matters 
aforesaid. 

The  bill  prayed  an  account  on  the  footing  of  the  alleged 
agreement. 
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The  defendants  put  in  a  long  answer,  [which]  concladed  as  fishbb 
follows:  ''And  these  defendants  further  say,  that  the  sales  and  pbiob. 
purchases  so  as  aforesaid  effected  by  them  as  such  brokers  as  [  197  ] 
aforesaid,  on  the  share  and  money  markets,  on  account  of  the 
plaintiff  and  several  other  persons  introduced  to  the  defendants  by 
the  plaintiff,  consist  (among  other  things)  of  sales  and  purchases  of 
the  public  stocks  and  securities  of  tliis  country,  of  or  to  which 
stocks  and  securities  the  plaintiff  and  the  said  other  persons  were 
not  actually  possessed  or  entitled,  in  his  or  their  own  right,  or  in 
his  or  their  own  name  or  names,  or  in  the  name  or  names  of  a 
trustee  or  trustees  to  his  or  their  use,  at  the  respective  times  when 
such  sales  and  purchases  were  effected  by  the  defendants  on  their 
respective  accounts ;  and  that  the  discovery  of  the  several  matters 
and  things  enquired  after  by  the  interrogatories  in  the  bill 
numbered  respectively  20  and  22,  and  of  other  the  matters  and 
things  enquired  after  by  the  bill,  which  have  not  been  answered  by 
these  defendants,  would  subject  the  defendants  to  the  penalties 
imposed  by  an  Act  of  the  7th  George  the  Second,  c.  8,  intituled  '  An 
Act  to  prevent  the  infamous  practice  of  stock-jobbing.'  And,  there- 
fore, the  defendants  further  submit,  that  they  were  not  bound  and 
ought  not  to  be  compelled  to  answer  such  last-mentioned  matters 
and  tilings." 

The  plaintiff  took  exceptions  to  this  answer,  which  were  allowed       [  >^®  3 
by  the  Master,  and  were  now  brought  before  the  Court  by  way  of 
appeal. 

Mr.  Temple  and  Mr.  A .  J.  Lewis,  for  the  defendants,  in  support 
of  the  exceptions  to  the  Master's  report : 

First.  The  alleged  contract  is  not  to  be  performed  within  a  year, 
and  is  not  in  writing  or  signed  by  the  party  to  be  charged.  The 
Statute  of  Frauds  is,  therefore,  applicable :  BoydeU  v.  Dmmmond  (i) ; 
and  the  bill  is  demurrable ;  consequently  the  defendants  may  avail 
themselves  of  the  88th  General  Order  of  August,  1841,  and  decline 
answering. 

Secondly,  under  the  Stock  Jobbing  Act  the  defendants  may  be 
liable  to  penalties.     ♦     ♦    * 

Thirdly,  this  is,  in  substance,  a  bill  for  specific  performance ;  and 
this  Court  will  not  compel  a  specific  performance,  unless  it  can  execute 
the  whole  contract  specifically  agreed  upon :  Gervais  v.  Edwards  (2). 
Here,  as  it  cannot  execute  the  illegal  portion,  the  whole  fails. 

(1)  10  R  B.  450  (11  East,  142).  (2)  69  B.  B.  647  (2  Dr.  &  War.  80). 
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FiBHBB  Mr.  Turner  and  Mr.  M.  A.  Shee,  contra  : 

Peiob.  The  bill  is  not  demurrable,  if  it  be,  the  defendants  ought  to  have 

demurred,  and  as  they  have  submitted  to  answer,  they  must 
answer  fully.  The  88th  General  Order  will  not  aid  them  if  the 
bill  be  generally  demurrable :  that,  after  some  previous  conflict  of 
decisions,  has  now  been  settled  by  the  Lord  Chancellor  (l).     If 

r  *i9y  ]  the  bill  be  not  *demurrable,  the  defendants  ought  to  have  pleaded 
the  statutes.  The  defendants  say  that  some  of  the  transactions  are 
legal,  and  others  are  contrary  to  the  Stock  Jobbing  Act ;  but  they 
are  not  inseparably  connected,  as  in  Tlie  Earl  of  Lichfield  v.  Bond  (2). 
The  defendants  are,  therefore,  bound  to  answer  those  matters  which 
are  not  within  the  Stock  Jobbing  Act.  This  bill  is  not  a  bill  for 
specific  performance,  but  a  simple  bill  for  an  account.  They  cited 
Oreen  v.  Weaver  (3). 

Mr.  Temple^  in  reply.     *     *     ♦ 

The  Master  of  the  Bolls: 

I  do  not  intend  to  part  with  this  case,  until  I  have  seen  what 
took  place  in  the  case  before  the  Lord  Chancellor. 

The  defendants  insist  that  when  some  of  the  matters  are  lawful, 
and  part  unlawful,  they  can  refuse  to  answer  the  whole,  on  the 
allegation  that  some  parts  are  unlawful.  I  am  of  opinion  that  they 
cannot. 

The  plaintiff  calls  on  the  defendants  to  answer  a  number  of 
things,  apparently  lawful,  which  he  has  not  distinguished:  the 
[  ^200  ]  defendants  say,  some  are  unlawful,  *and  we  cannot  answer  witli 
safety.  Whatever  hardship  may  be  imposed  on  the  defendants  to 
distinguish  them,  I  think  that  they  are  bound  to  do  so,  because 
they  it  is  who  state  the  illegality  of  some  of  the  transactions,  and 
ask  to  exonerate  themselves  from  discovery.  I  think,  therefore, 
that  this  cannot  be  maintained. 

The  other  question  depends  on  the  decision  of  the  Lord 
Chancellor  on  the  General  Order;  and  when  there  is  such 
authority  deciding  that  a  defendant  may  by  his  answer  protect 
himself  from  answering  a  bill,  in  the  same  way  as  if  he  had 
demurred  to  the  whole  bill  at  first,  I  ought  not  to  act  against  it 
until  I  have  seen  the  Lord  Chancellor's  judgment. 

(1)  See  Tipping  v.  Chirke,  62  R.  E.      Kaye  v.  Wall,  4  Hare,  127,  283. 
144    (2    Hare,    383) ;    Fairthorne    v.  (2)  63  R.  R.  20  (6  Beav.  88). 

Weston,  64  R.  R.  342  (3  Hare,  347) ;  (3)  27  R.  R.  214  (1  Sim.  404). 
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I  cannot  say  that  I  approve  of  this  sort  of  agreement ;  bat,  after 
what  has  been  done  in  the  cases  of  sales  of  recommendation  of  the 
practice  of  medical  men,  attornies,  dentists  and  others,  I  cannot 
say  that  this  Court  will  not  sustain  this  agreement;  nor  am  I 
prepared  to  pronounce  that  the  sale  of  such  a  recommendation  may 
not  be  legal,  however  little  to  be  applauded. 

On  a  subsequent  day, 

The  Master  of  the  Bolls  overruled  the  exceptions  to  the 
Master's  report. 

The  prince   of  WALES   v.  LAMBE(l). 

(U  Beav.  213—220;  S.  C.  17  L.  J.  Ch.  154  ;  12  Jur.  386.) 

A  partition  was  made  of  part  of  a  manor,  and  A.  and  B.  wero  tenants  in 
common  of  the  parts  not  severed.  In  1829,  C,  who  was  seised  of  four 
ancient  tenements  within  the  manor,  obtained  a  conveyance  from  B.  of  all 
his  rights  &c.  over  the  ancient  tenements  and  the  adjoining  waste.  A. 
claimed  to  be  tenant  in  common  over  these  wastes;  but  B.  set  up  an 
exclusive  title  thereto,  as  attached  to  the  four  ancient  tenements :  Held, 
under  the  circumstauces,  that  C.  was  bound  to  produce  the  deed  of  1829, 
for  having  acquired  the  manorial  rights  conveyed  to  him  by  the  deed  of 
1829,  he  had  become  subject  to  the  liabilities  to  which  he  would  not  have 
been  subject  merely  as  owner  of  the  ancient  tenements. 

This  was  a  motion  for  production  of  documents  in  the  defendant's 
possession,  and  the  contest  arose  as  to  the  right  to  compel  the 
defendant  to  produce  a  title  deed  of  the  2nd  of  February,  1829. 

The  information  stated  that  the  manor  of  Treverbyn  in  Cornwall 
had,  before  the  reign  of  Hen.  YIII.,  descended  to  two  coheiresses, 
and  had  been  divided  into  two  distinct  manors  of  Treverbyn  Tre- 
vanion  and  Treverbyn  Courtenay.  That  the  enclosed  lands  had 
been  partitioned  and  allotted  between  the  two  new  manors;  but 
that  no  partition  had  been  made  of  the  unenclosed  lands,  which 
were  held  by  the  owners  of  the  two  manors  as  tenants  in  common. 
The  manor  of  Treverbyn  Trevanion  belonged  to  a  Mr.  Trevanion, 
and  that  of  Treverbyn  Courtenay  to  the  Dukes  of  Cornwall. 

The  information  alleged  that  there  was  a  tract  of  480  acres  of 
land  within  the  manors  which  (with  the  exception  of  four  ancient 
tenements  called  Carnerosemary,  Bosevear,  Bosevean,  and  Hallibet, 
containing  about  79^  acres  of  which  Lambe  was  seised)  formed 
part  of  the  waste,  and  belonged  to  the  lords  of  the  two  manors  as 
tenants  in  common. 


Fisher 
Puics. 


1848. 

Jan.  11,12, 

14. 

BolU  Court, 
Loret 

liANODALB, 
M.R. 

[213] 


(I)  A.-O.  V.  Emtr^m  (1882)  10  Q.  B.  Div  191  52  L.  J.  Q.  B.  67, 48  L.  T.  18. 
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Pbikcb  of 
Walbs 

t, 
Lambk. 

[  '2)4  ] 


[215] 


That  by  indenture  of  the  2nd  of  February,  1829,  Mr.  Trevanion 
had,  in  consideration  of  4002.,  conveyed  *to  Lambe  and  his  heirs 
all  his  share  and  interest  in  this  tract  of  land,  except  his  share 
and  interest  in  the  tin  thereunder.  It  insisted  that  Lambe  was 
tenant  in  common  with  the  Prince  of  this  waste,  except  the  tin. 
It  stated  that  the  defendant  had  raised  considerable  quantities  of 
china  clay  under  the  waste,  and  that  the  Prince  was  entitled  to  a 
moiety  thereof. 

It  charged,  that  by  the  Stannary  laws  all  lands  bounded  with 
tin  bounds  had  been  waste,  and  that  the  lands  in  question,  except 
the  ancient  tenements,  had  always  been  tin  bound,  and  that  the 
tolls  of  tin  belonged  to  the  two  lords  in  equal  moieties. 

The  information  prayed  a  declaration  that  the  whole  of  the  tract 
of  land,  except  the  four  ancient  tenements,  was  part  of  the  waste ; 
and  that  the  Prince  was  seised  of  one  moiety  thereof  as  tenant  in 
common  with  ttie  defendant,  and  it  sought  for  accounts  of  the 
china  clay. 

The  defendant  by  his  answer  stated,  that  there  had  been  a 
partition  not  only  of  the  manors  and  enclosed  lands,  but  also  of  a 
large  portion  of  the  unenclosed  land,  and  that  large  tracts  of  the 
waste  land  in  Treverbyn  Trevanion  formed  part  of,  and  were 
attached  to,  the  enclosed  tenements,  and  were  now  held  in  severalty 
by  the  owners  of  such  tenements.  The  defendant,  in  effect,  denied 
the  title  of  the  Prince  to  the  whole  504  acres,  and  claimed  the 
same,  either  as  ancient  tenements,  or  as  unenclosed  land  attached 
thereto. 

He  admitted  that  a  tract  of  waste  called  King's  Hill  (which  was 
not  in  question)  had  not  been  partitioned,  and  constituted  'Uhe 
manorial  waste  of  Treverbyn,**  and  was  held  by  the  two  lords  in 
common. 

He  stated  that  Trevanion  had,  by  the  deed  of  1829,  conveyed  to 
him  all  the  quit  rents  of  8«.  issuing  out  of  three  of  the  ancient 
tenements,  and  also  all  the  manorial  and  other  rights,  royalties, 
&c.  of  Trevanion  upon  and  over  the  said  hereditaments,  and  over 
such  of  the  waste  lands  adjoining  as  had  been  theretofore  exclusively 
held  therewith  and  deemed  to  belong  to  the  same,  except  tin 
and  liberty  of  shooting,  &c.,  but  that  the  deed  did  not  state  the 
boundaries,  save  as  was  shown  by  the  map  on  the  deed,  and  did 
not  state  the  quantity  of  acres  of  the  ancient  tenements. 

As  to  the  tin  bounds,  the  defendant  stated,  that  certain  parts  of 
the  504  acres  mentioned  in  a  map  deposited  with  the  Clerk  of 
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Becords  and  Writs  were  under  tin  bounds,  and  that  he  had  heard 
and  understood  that  the  tolls  in  respect  of  the  tin  raised  within 
such  parts  only  belonged  in  equal  moieties  to  the  Prince  and  Mr. 
Trevanion  as  the  lords,  but  he  put  the  Prince  to  proof  thereof,  and 
did  not  admit  the  same.  And  he  said,  that  some  persons  thought 
that  all  the  lands  in  Cornwall  bounded  with  tin  bounds  had,  at 
some  time  or  other,  been  waste  or  unenclosed  lands,  but  that  there 
were  differences  of  opinion  as  to  the  necessity  of  land  being  waste 
to  support  a  claim  of  tin  bounds  over  it. 

He  said  he  had  in  his  possession  the  deed  of  the  2nd  of  February, 
1829,  and  several  deeds  and  papers  relating  to  the  matters  aforesaid, 
which  he  set  forth  in  the  third  schedule ;  but  he  said,  that  those 
in  the  first  part  of  the  schedule  *'  were  the  defendant's  title  deeds 
to  the  said  tenements,  no  part  of  which  said  tenements  belonged 
in  any  way  to  his  Boyal  Highness,  and  the  said  deeds  and  docu- 
ments do  not,  nor  do  any  or  either  of  them,  show  or  tend  to  show 
his  Boyal  Highness's  title  thereto,  or  to  any  part  thereof,"  and  he 
submitted  he  was  not  bound  to  produce  them. 

He  insisted  on  the  Statute  of  Limitations. 

Mr.  Turner  and  Mr.  Elmsley^  in  support  of  the  motion, 
insisted  on  the  production  on  two  grounds,  first,  because  the 
defendant  rested  his  title  on  the  deed,  and  was  therefore  bound  to 
produce  it ;  for  ''  if  a  defendant  professes  to  set  out  the  document, 
the  plaintiff  has  a  right  to  see  whether  he  has  stated  it  correctly 
or  not."  He  is  not  bound  to  take  the  defendant's  representation 
of  its  contents:  Latimer  v.  Neateil).  Secondly,  because  being  a 
conveyance  from  the  other  tenant  in  common,  it  related  to  the 
common  title  of  both. 

Mr.  Kindersley  and  Mr.  Folletty  contra,  resisted  the  production, 
on  the  ground  that  the  deed  in  question  was  a  title-deed  of  the 
defendant. 
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Mr.  Turner^  in  reply. 

[C(yinbe  v.  The  Corporation  of  London  (2),  Hardman  v.  Ellames  (s), 
O lover  V.  HaU  (4),  and  other  authorities,  were  cited.] 

The  Master  of  the  Bolls  said  he  would  consider  the  case. 

(1)  47  H.B.  413  (11  Bligh,  p.  154 ;   631). 

4  CI.  &  Fin.  570).  (3)  39  R.  B.  344  (5  Sim.  640). 

(2)  57  E.  B.  4S2  (1  Y.  &   0.  C.  C.    (4)  78  B.  B.  152  (2  Ph.  48i), 
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Jan,  12. 
[  '217  ] 


[  •218  ] 


The  Master  of  the  Bolls: 

This  is  a  motion  for  the  production  of  deeds  and  papers,  and, 
amongst  others,  of  a  deed  dated  the  2nd  *of  February,  1829,  which 
the  defendant  admits  to  be  in  his  possession,  but  he  insists  that  he 
is  not  bound  to  produce  it;  because  it  relates  exclusively  to  his 
own  title,  and  does  not  relate  to  the  title  of  the  Prince ;  and  this 
claim  to  protection  is  stated  in  terms  sufficient  to  entitle  the 
defendant  to  the  benefit  of  it;  unless  the  answer  shows  ground 
for  thinking,  that,  notwithstanding  the  defendant's  belief  on  the 
subject,  the  plainti£f  has  probably  a  material  interest  in  the  deed. 

The  deed  is  admitted  to  be  a  deed  of  conveyance  of  the  manorial 
and  other  rights  of  the  lord  of  the  manor  over  the  lands  which 
previously  were,  or  were  claimed  to  be,  the  lands  of  the  defendant. 
Those  lands  are  described  in  the  deed,  not  by  quantities,  or  metes 
and  bounds,  but  there  is  a  map  on  the  deed  which  is  referred  to. 

There  is  considerable  obscurity  in  the  description  of  the  rights 
of  the  parties,  which  is  given  both  in  the  information  and  in  the 
answer ;  but  it  appears,  that  the  ancient  manor  of  Treverbyn  was, 
before  the  time  of  King  Henry  VIII.,  either  divided  into  two 
separate  manors  of  Treverbyn  Trevanion  and  Treverbyn  Courtenay, 
or  so  dealt  with,  that  these  two  separate  and  distinct  manors  were 
taken  out  of  it ;  and  that  a  partition  of  the  ancient  enclosed  tene- 
ments of  the  manor  was  made,  and  that  one  portion  of  those 
ancient  tenements  was  allotted  to  Treverbyn  Trevanion,  and  the 
other  to  Treverbyn  Courtenay. 

The  waste  lands  would  seem  not  to  have  been  allotted.  The 
defendant  says,  that  a  piece  of  waste  land  called  King's  Hill  con- 
stituting the  manorial  waste  of  Treverbyn  was  never  divided,  but 
has  always  been  held,  and  is  now  held,  by  the  lord  of  the  manor 
of  Treverbyn  Trevanion  and  *the  lord  of  the  manor  of  Treverbyn 
Courtenay,  as  tenants  in  common.  I  do  not  understand  this  to  be 
any  part  of  the  lands  in  question ;  but  it  appears,  that  before  1829, 
Mr.  Trevanion,  as  lord  of  the  manor  of  Treverbyn  Trevanion,  and 
the  then  Duke  of  Cornwall,  as  lord  of  the  manor  of  Treverbyn 
Courtenay,  were,  as  tenants  in  common,  entitled  to  the  waste,  or, 
as  the  defendant  calls  it,  the  manorial  waste  of  some  part  of 
Treverbyn,  viz.  to  that  part  of  it  called  King's  Hill. 

The  defendant,  before  1829,  was  entitled  to  certain  ancient  tene- 
ments within  Treverbyn  Trevanion.  Part  of  his  holding,  as  he 
says,  consists  of  unenclosed  land.  The  information  insists,  that 
some  of  the  defendant's  holding  is  or  was  waste  land,  part  of  the 
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manorial  waste  of  Treverbyn,  and  that  of  such  part,  the  Duke  of 
Cornwall  was  tenant  in  common  with  Mr.  Trevanion. 

The  contest  is  upon  these  allegations.  The  information  insisting 
that  part  of  the  land  held  by  the  defendant  was  waste.  The 
defendant  insisting  that  there  was,  in  fact,  such  waste  oi'  unenclosed 
land  always,  and,  to  the  extent  stated  in  his  answer,  attached  to 
and  forming  part  of  his  freehold  tenements. 

The  case  of  the  defendant  is,  that  no  part  of  his  holding,  which 
he  calls  his  freehold  tenements,  is  or  ever  was  waste  or  manorial 
waste,  otherwise  than  as  it  might  be  waste  or  unenclosed  land 
attached  to  or  forming  part  of  his  freehold.  But  that  in  1829, 
Mr.  Trevanion  was  seised  of  or  entitled  to  the  manor  of  Treverbyn 
Trevanion,  and  also  of  one  moiety  of  the  waste,  i.e.  of  the  manorial 
wastes  appertaining  thereto. 

If  there  were  such  wastes  of  which  Mr.  Trevanion  was  entitled 
to  a  moiety,  the  information  insists  that  the  Duchy  was  entitled 
to  the  other  moiety. 

Now  Mr.  Trevanion,  being,  according  to  the  admission,  entitled 
to  a  moiety  of  the  wastes,  executed  a  conveyance,  whereby  he 
conveyed  to  the  defendant  his  manorial  and  other  rights  over  the 
messuages,  lands,  tenements,  and  hereditaments  in  question,  and 
over  such  parts  of  the  common  or  waste  lands  adjoining  the  said 
several  messuages,  lands,  tenements,  and  hereditaments,  as  had 
theretofore  been  exclusively  enjoyed  therewith,  with  the  exception 
of  tin,  tin  ore,  and  tin  stuff. 

This  deed  conveys  any  right  which  Mr.  Trevanion,  as  lord  of  the 
manor  of  Treverbyn  Trevanion,  had  to  the  wastes,  as  tenant  in 
common  with  the  Duke  of  Cornwall ;  and,  except  the  allegation 
that  all  the  uninclosed  or  waste  lands  within  the  district  were 
appurtenant  or  part  of  the  ancient  tenements,  there  is  nothing  to 
show,  that  the  deed  has  not  conveyed  his  interest  in  the  waste  of 
which  he  is  tenant  in  common  with  the  Duke. 

And  in  another  part  of  the  answer,  the  defendant  states,  that  the 
land  in  question  is  under  tin  bounds,  and  he  says,  that  he  has 
heard  and  understood,  that  the  tolls  in  respect  of  tin  raised  within 
the  tin  bounds  belonged,  in  equal  moieties,  to  the  Duke  and  Mr. 
Trevanion.  He  says,  that  some  persons  think  that  all  the  lands 
in  Cornwall  bounded  with  tin  bounds  have,  some  time  or  other, 
been  waste  or  unenclosed  lands,  but  there  are  differences  on  the 
subject. 

Under   the   circumstances,  I   think,  that,  notwithstanding  the 
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statements  in  the  answer  (that  this  deed  is  a  title-deed  of  the 
defendant  and  not  of  the  plainti£f),  it  sufficiently  appears,  from 
the  answer  itself,  that  the  deed  may  contain  matters  very  material 
to  the  plaintiff's  case.  The  production  is  claimed  not  in  respect  of 
the  ^defendant's  title  to  the  ancient  tenements,  but  in  respect  of 
the  manorial  rights  extending  over  wastes  to  which  Mr.  Trevanion 
was  only  entitled  to  a  moiety,  and  that  in  a  district  and  manor  in 
which,  as  to  some  wastes  at  least,  Mr.  Trevanion  and  the  Duke 
were  tenants  in  common,  and  in  which,  as  to  the  same  district, 
Mr.  Trevanion  and  the  Duke  were  entitled  to  tolls  of  tin  raised 
within  existing  tin  bounds,  in  equal  moieties. 

Mr.  Lambe  having  acquired  the  manorial  rights  conveyed  to  him 
by  the  deed  of  February,  1829,  is  become  subject  to  liabilities  to 
which  he  would  not  have  been  subject  merely  as  owner  of  the 
ancient  tenements. 

I  think  he  must  produce  the  deed. 


1848. 

Jan.  18. 

Feb.  8. 

March  24. 

Rolls  Court. 

Loid 

Lakodalb, 

M.R. 

[222] 

1848. 
Afareh  20,  21. 

BolU  (hurt. 

Loid 

Labodalb, 

M.R. 

[227] 


WHITTLE  V.  HENNING. 

(11  Beav.  222—227 ;  S.  0.  17  L.  J.  Ch.  161 ;  12  Jur.  298 ;  affd.  2  Ph.  731 ;  18 
L.  J.  Ch.  51 ;  12  Jur.  1079.) 

[Affirmed  on  appeal,  as  reported  in  2  Ph.  781 :  see  78  B.  B.  264.] 


PAGE  V.  HOENE(l). 

(11  B©av.  227—236 ;  S.  0.  17  L.  J.  Ch.  200 ;  12  Jur.  340 ;  S.  C.  9  Beav.  570.) 

Upon  a  maiTiage  contemplated  between  A.  and  B.,  the  lady's  fortune, 
vested  in  0.  her  former  guardian,  was,  on  the  14th  of  March,  after  treaty 
and  agreement  with  C,  vested  in  trustees  for  the  lady,  *'  her  executors  aud 
administrators  and  assigns"  until  the  marriage,  and  afterwards  for  her, 
her  husband  and  children.  On  the  27th  of  March,  and  before  the  marriage, 
the  husband  and  wife,  without  the  intervention  of  C,  revoked  the  settle- 
ment, and  married  the  next  day.  A  bill  by  the  husband,  claiming  the 
fund  unaffected  by  the  trusts  of  the  settlement,  was  dismissed  with  costs, 
the  Court  holding  that  a  revocation,  under  such  circumstances,  could  not 
be  maintained. 

[The  question  in  this  cause  was  whether  a  duly  executed  ante- 
nuptial settlement  could  be  revoked  on  the  eve  of  marriage.] 

In  contemplation  of  a  marriage  between  Mr.  Page  the  plaintiff 
and  Miss  Beid,  a  settlement  was,  on  the  14th  of  March,  1844,  made 
of  a  sum  of  1,6002.  belonging  to  her,  and  vested  on  mortgage  in 

(1)  Bond  V.  Walford  (1886)  32  Ch.  D.  238,  65  L.  J.  Oh.  667,  54  L.  T.  672. 
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the  name  of  Mr.  Dobell,  her  former  guardian,  and  thereby  the 
same  was  assigned  to  trustees  in  trust  for  her,  her  intended  husband 
and  their  children.  Before  the  marriage,  and  on  the  27th  of 
March,  1844,  Mr.  Page  and  ^Miss  Beid  revoked  the  settlement, 
and  married  on  the  next  day  (28th  March).  The  bill  was  filed  by 
Mr.  Page  and  his  mortgagee,  to  compel  the  trustees  to  pay  over 
the  fund,  and  the  question  was  as  to  the  effect  of  the  revocation. 
At  the  hearing  (i),  the  Master  of  the  Bolls  referred  it  to  the 
Master  to  enquire  and  state  under  what  circumstances  the  deed  of 
revocation  was  executed.  [His  Lordship  on  that  occasion  made 
some  observations  which  are  reported  in  the  note  below.] 

The  Master  made  his  report,  and  thereby  found,  that  Dobell  had 
been  appointed  guardian  of  Miss  Beid,  and,  from  the  death  of  her 
father  in  1831,  and  for  fourteen  years,  managed  her  property  and 

(1)  Beported  in  9  Beay.  570,  where      riage   is   solemnised,  to    alter  those 


his  Lordship  said : 

1  will  take  time  to  consider  this 
important  question. 

If  this  were  a  contract  between  the 
parties  themselves,  wholly  irrespectiye 
of  others,  and  if  for  some  common  pur- 
pose property  was  vested  in  trustees 
to  answer  certain  events,  then,  no 
doubt,  by  agreement  between  them- 
selves, they  would  have  a  right  to 
have  their  property  returned  to  them 
by  the  trustees.  It  is  the  interests  of 
others  which  alone  makes  any  ques- 
tion. There  was  a  contract  for  a 
marriage  between  these  parties,  and 
property  was  vested  in  trustees  for  the 
purpose  of  that  marriage  ;  there  was 
a  limitation  for  the  benefit  of  the  lady 
until  the  marriage,  and  then  limita- 
tions for  the  benefit  of  herself,  her 
husband,  aud  the  issue  of  the  mar- 
riage. Having  executed  this  settle- 
ment with  a  view  to  the  marriage; 
the  husband  and  wife,  subsequently, 
by  themselves,  in  another  place  and 
in  the  presence  of  other  persons, 
execute  a  deed  by  which  they  wholly 
revoke  the  settlement;  and  imme- 
diately afterwards,  the  marriage,  which 
was  in  contemplation  when  the  con- 
tract was  entered  into,  was  solemnised. 

What  is  said  on  one  side  is,  that 
persons  who  contract  to  marry,  sub- 
ject to  certain  terms  as  regards  their 
pfopertyt  have  a  right,  until  the  mar- 


terms;  that  they  have  the  power  of 
disposing  of  their  own  property  and 
of  altering  all  the  arrangements  which 
have  been  made,  and  even  to  revoke 
it  so  effectually,  as  to  give  the  pro- 
perty to  the  husband  jure  mariti. 

On  the  other  hand,  the  trustees  say, 
"  You  vested  the  property  in  us,  the 
deed  is  executed  and  the  property  is 
legally  Tested  in  us  on  certain  trusts, 
in  the  event  of  the  marriage  taking 
place.  These  trusts  are  irrevocable; 
you  have  made  this  settlement  in  con- 
templation of  a  marriage,  and  if  it 
takes  place,  the  trusts  are  absolute. 
Tou  may  put  an  end  to  it  by  putting 
an  end  to  the  contract  of  marriage, 
but  marrying  as  you  have  done,  we, 
the  trustees,  must  perfoiin  the  trusts 
we  have  imdertaken." 

I  have  to  determine,  under  these 
circumstances,  the  right  of  the  plain- 
tiffs to  have  this  money. 

1  agree  that  the  authorities  do  not 
directly  decide  this  point,  and  that 
this  case  must  be  considered  on  its 
own  merits. 

The  Master  of  the  Rolls  : 

All  I  can  do  in  this  case  is,  to  refer 
it  to  the  Master  to  enquire  and  state 
to  the  Court,  under  what  circum- 
stances the  deed  of  revocation  was 
executed,  with  liberty  to  state  special 
circumstauoes. 
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pagb        superintended  her  education.    That  Mr.   Page  having  paid  his 

HoENB.       addresses  to  Miss  Reid,  Dobell  disapproved  thereof  on  account  of 

the  youth  and  inexperience  of  Miss  Beid,  and  the  inability  of  Page 

(a  student  of  the  University)  to  maintain  a  vvife,  but  he  had  no 

reason  to  object  to  Page  except  on  pecuniary  grounds. 

They,  however,  determined  to  marry ;  but  Dobell  refused  to  be 
present  at  the  ceremony,  stating  that  he  had  only  consented  to  the 
marriage  on  Page  taking  orders  and  obtaining  a  living.  Page, 
however,  requested  Dobell  to  assist  him  in  making  an  effectual 
settlement  of  Miss  Beid's  fortune,  which  he  consented  to  do,  and, 
in  the  beginning  of  March,  they  went  together  to  Dobell's  solicitor, 
when  the  terms  were  arranged.  The  settlement  was  prepared  and 
approved  of  by  Mr.  Page  and  a  professional  friend,  and.  on  the 
14th  of  March,  1844,  they  all  attended  at  the  solicitor's  to  execute 
it.  Page  enquired  whether  there  was  any  power  to  the  trustees  to 
advance  him  money  to  purchase  furniture,  and  was  answered  in  the 
negative ;  he  enquired  whether  such  a  power  could  be  inserted,  and 
the  solicitor  stated  it  could,  but  that  there  must  be  a  re-engross- 
[  *229  ]  ment.  Page  then  *said,  it  had  better  remain  as  it  was  drawn,  and 
the  settlement  was  accordingly  executed  by  the  several  parties. 
The  mortgage  was  transferred  to  the  trustees  of  the  settlement, 
and  the  trusts  declared  by  a  separate  deed. 

Some  days  subsequently.  Page  enquired  of  the  solicitor,  whether 
Miss  Beid  could  revoke  the  settlement,  which  being  considered 
doubtful,  the  opinion  of  a  conveyancer  was  taken,  who  thought  it 
could.  Dobell  declined  signing  another  deed  if  the  settlement  was 
revoked,  but  it  was,  however  (as  before  stated),  revoked. 

The  Master  then  proceeded  to  find  as  follows :  That  Page  himself 
suggested  that  the  money  should  be  settled  to  Miss  Beid's  separate 
use,  in  which  she  acquiesced,  in  the  belief  and  under  the  full 
impression,  that  the  effect  thereof  would  not  be  to  place  it  out  of 
her  control  and  disposition,  but  that,  on  the  contrary,  the  effect 
of  such  settlement  would  be,  to  place  the  same  sum  out  of  the 
control  and  disposition  of  Page  her  intended  husband,  and  to 
leave  the  same  subject  to  her  absolute  control  and  disposition, 
notwithstanding  her  coverture,  and  as  if  she  had  remained  sole 
and  unmarried. 

That  Miss  Beid  executed  such  settlement,  under  the  full  impres- 
sion that  her  stated  views  were  thereby  carried  out,  and  that,  but 
for  such  belief  and  impression,  she  would  not  have  assented  to  or 
executed  such  settlement.    But  he  found,  that  as  to  such  belief  and 
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impression  of  Miss  Beid,  no  other  evidence  had  been  laid  before  him        Paob 
than  her  own  affidavit.  Horkb. 

That  at  the  time  of  the  execution  of  the  settlement,  some  conver- 
sation took  place  as  to  inserting  therein  a  ^power  to  advance  to  her      [  *280  ] 
intended  husband  a  sum  of  6002.,  and  that  she  was  induced  to 
acquiesce  in  the  settlement  as  engrossed,  by  the  belief  that  she  was 
at  liberty,  at  any  time,  to  dispense  with  the  settlement. 

That  a  few  days  after  the  execution  of  the  settlement,  and  before 
her  marriage.  Miss  Beid  became,  for  the  first  time,  aware,  that  the 
settlement  placed  the  control  and  disposition  of  the  principal  money 
out  of  her  power  from  the  time  of  her  marriage,  and  deprived  her 
of  the  power  of  assigning  or  disposing  of  it  or  anticipating  the 
yearly  interest,  and  that  on  being  so  informed,  she  expressed  her 
surprise,  and  at  once  expressed  her  determination  not  to  have  it  so, 
and  declared,  that  she  would  not  be  married  at  all  under  such 
circumstances  as  to  have  the  money  so  taken  out  of  the  power  both 
of  herself  and  her  intended  husband.  The  Master's  findings  being 
founded  upon  the  affidavit  of  Page  and  Miss  Beid. 

That  the  object  Miss  Beid  had  in  view  was  to  purchase  furniture, 
if  necessary  (she  and  her  intended  husband  being  both  unprovided 
therewith),  or  otherwise  to  keep  the  money  under  her  own  control. 

That  immediately  after  the  above  mentioned  circumstances.  Page 
went,  at  the  wish  and  with  the  knowledge  of  Miss  Beid,  to  consult 
Beamont,  one  of  the  trustees  of  the  settlement,  and  he  and  Page 
went  together  to  Liverpool,  and  consulted  the  solicitors  who  had 
prepared  the  settlement,  and  who  promised  to  prepare  a  deed  of 
revocation,  but  on  the  26th  of  March,  1844,  a  letter  was  received 
from  them  stating  that  it  could  not  be  done,  as  Dobell  was  deter- 
mined to  sign  no  new  deed. 

That  immediately  thereupon,  at  the  wish  and  with  the  knowledge  [  231  ] 
of  his  intended  wife,  Page  instructed  other  solicitors  to  whom  the 
point  had  been  previously  mentioned  by  Page  and  Miss  Beid,  to 
prepare  a  deed  of  revocation  of  the  settlement,  which  was  accordingly 
prepared  by  them,  and  executed  by  Miss  Beid  on  the  27th  of 
March,  1844. 

That,  under  these  circumstances,  the  deed  of  revocation  was 
prepared,  made,  and  executed,  by  and  at  the  suggestion,  wish,  and 
determination  of  Miss  Beid,  and  in  order  to  set  aside  the  deed  of 
settlement,  the  legal  effect  of  which  (as  she  stated  by  her  affidavit) 
had  been  wholly  mistaken  by  her. 
That  such  deed  of  revocation  was  prepared,  made,  and  executed 
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PioR        of  the  free  and  voluntary  act  of  Miss  Beid,  and,  as  far  as  he  was 
HoBNB.      able  to  find  upon  the  evidence  before  him,  without  persuasion , 
request,  or  influence  of  or  by  Page,  her  intended  husband,  other 
than  therein  appeared. 

That  Miss  Beid,  upon  one  occasion,  told  Dobell  or  his  wife  that 
she  wished  her  fortune  to  be  settled  on  herself.  That  such  occasion 
was  once  in  conversation  with  Dobell,  when,  in  answer  to  an  objec- 
tion made  by  him  to  her  being  married  then  to  Page,  and  that 
Page  was  wanting  her  money,  she  said,  they  could  have  no  further 
objection  on  that  ground,  since  she  would  have  her  money  settled 
on  herself. 

That  Miss  Beid  was  not,  at  the  time  of  the  settlement,  nor  at  any 
time  theretofore,  aware,  that  the  effect  of  the  settlement  would  be 
to  divest  herself  of  the  control  over  her  property  intended  to  be 
thereby  settled. 
[232]  r|T}^Q  cause  came  on  for  further  directions  upon  the  Master's 

report. 

Mr.  Roupell  (in  the  absence  of  Mr.  Turner)  for  the  plaintiffs, 
and 

Mr.  Blundell,  for  Mrs.  Page,  repeated  their  former  arguments, 
viz. :  1.  That  parties  have  full  power  to  annul  or  vary  the  terms  of 
a  marriage  settlement  at  any  time  before  the  marriage  takes  place. 

2.  That,  by  the  settlement  itself,  she  had  power  to  revoke,  for, 
the  property  being  limited  to  her,  her  executors,  administrators, 
and  assigns  until  a  marriage,  upon  the  terms  then  agreed  upon, 
took  place,  and  a  marriage  on  such  terms  never  having  taken  place, 
she  remained  the  absolute  owner  of  the  property,  and  might  revoke 
or  alter  the  trusts  respecting  it  as  she  pleased. 

8.  They  now  added,  that  it  had  been  found  by  the  report  that  the 
revocation  had  been  executed  of  the  free  will  of  the  lady,  a  person 
of  full  age,  and  competent  to  deal  with  her  own  property ;  that  it 
had  been  done  openly,  with  the  knowledge  of  Dobell  and  Beamont, 
and  without  any  fraud  or  undue  influence. 

Mr.  Hodgson  and  Mr.  Renshmc,  for  the  trustees  of  the  settle- 
ment, argued,  that  the  settlement  was  for  valuable  consideration, 
complete  and  not  executory,  and  that  it  could  not  be  varied  if  the 
same  marriage  thereby  contemplated  ever  took  effect.  That  Mr. 
Page  was  bound  by  his  contract  with  Dobell,  for  though  he  was  no 
longer  the  guardian  of  the  lady,  he  still  stood  in  a  fiduciary  character 
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towards  her,  and  under  his  moral  protection,  and  that,  considering        Paob 
the  sitnation  of  the  parties,  her  intended  husband  must,  the  day       hornb. 
^hefore  the  marriage,  have  possessed  so  powerful  an  influence  over       [  *233  ] 
her,  that  she  could  not  be  considered  a  free  agent  in  the  absence  of 
those  who  had  previously  undertaken  the  protection  of  her  interests. 

[Petre  v.  Espinasse  (i),  BM  v.  Cureton  (2),  Ward  v.  Audland  (a), 
Huguenin  v.  Baseley  (4),  Smith  v.  Warde  (5),  Hill  v.  Gomme  (6), 
Edwards  v.  Jones  (7),  Flower  v.  Marten  (8),  Davenport  v.  Bishopp  (9), 
Colyear  v.  The  Countess  of  Mtdgrave  (10),  CoUinson  v.  Pattiick  (n), 
Searle  v.  Law  (12),  Jefferys  v.  Jefferys  (la),  Fortescue  v.  Burnett  (u), 
and  other  cases,  were  cited.] 

Thb  Master  of  the  Bolls  (in  substance)  said : 

This  is  a  case  of  first  impression  and  one  of  great  difficulty,  and 
I  should  not  decide  it  now,  if  I  thought  that,  upon  any  further 
consideration,  I  should  come  to  a  different  conclusion  from  that  at 
which  I  have  arrived. 

The  question  is,  whether  parties  who  have  deliberately  entered  [  234  ] 
into  a  contract  of  marriage,  and  have  executed  a  settlement,  the 
terms  of  which  have  been  agreed  upon  with  the  advice  and  assist- 
ance of  their  friends  and  advisers,  can  afterwards  revoke  that 
settlement  without  or  against  the  counsel  and  assistance  of  their 
friends,  and  thus  defeat  the  object  of  the  settlement,  and  give  the 
whole  property  to  the  husband.  If  that  be  the  law,  it  must  have 
its  effect,  notwithstanding  its  mischievous  consequences.  In  this 
case,  it  appears  that  Mr.  Page  paid  his  addresses  to  the  lady  who 
was  entitled  to  1,6002.,  vested  in  Mr.  Dobell,  who  had  been  her 
guardian  and  the  executor  of  her  father's  will.  He  had  the  manage- 
ment of  her  fortune,  and,  although  she  had  attained  twenty-one, 
that  sort  of  relationship  continued  between  them  as  made  it 
proper  that  he  should  be  consulted  on  so  important  a  step  as  her 
marriage,  and  he  was  the  person  who  most  naturally  would  protect 
her  interests.  He  was,  at  first,  opposed  to  the  marriage.  However, 
he  afterwards  acquiesced,  and  it  was  agreed,  both  by  Mr.  Page  and 
the  lady,  that  her  property  should  be  settled.    The  terms  of  the 

(1)  39  R.  R.  254  (2  My.  &  K  496).  (8)  45  R.  R.  114  (2  My.  &  Or.  469). 

(2)  39  R.  R.  258  (2  My.  &  K.  503).  (9)  60  R.  R.  234  (2  Y.  &  0.  0.  0. 

(3)  68  R  R.  65  (8  Beav.  201).       451). 

(4)  9  R.  R.  276  (14  Ves.  273).  (10)  44  R.  R.  191  (2  Keen,  81). 

(5)  74  R  R  16  (15  Sim.  56).  (1 1)  44  R.  R.  207  (2  Keen,  123). 

(6)  49  R.  B.  438  (1  Beav.  540  ;  5  (12)  74  R.  R.  27  (15  Sim.  95). 
My.  &  Or.  260).  (13)  54  R.  R.  249  (Cr.  &  Ph.  138). 

(7)  43  B.  B.  178  (I  My.  &  Cr.  226).     (14)  41  R.  R.  5  (3  My.  &  K.  36). 
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Paob  settlement  were  agreed  on,  after  great  care,  and  it  was  executed 
HoRNE.  with  due  deliberation,  and  Mr.  Page  appears  to  have  been  fully 
cognizant  of  its  effect. 

A  few  days  after  it  was  executed,  and  before  the  marriage  took 
place,  a  dhange  came  over  the  spirit  of  this  gentleman.  He 
enquired  of  the  solicitor,  if  the  settlement  could  not  be  revoked  by 
the  lady,  and  he  was  told  the  case  was  doubtful.  The  scheme  of 
revoking  the  settlement  was  communicated  to  Mr.  Dobell,  and  he 
declined  to  execute  any  other  deed.  A  deed  of  revocation  was, 
however,  executed,  and,  upon  the  preponderance  of  the  evidence,  it 
would  seem,  that  Mr.  Dobell  was  not,  before  the  marriage,  informed 
t  *236  ]  of  *its  execution.  There  was  no  interruption,  in  any  way,  of  the 
intention  to  celebrate  the  marriage.  The  deed  of  revocation  itself 
recited,  **  whereas  the  said  intended  marriage  has  not  yet  been 
solemnized  ;  but  it  is  intended  shortly  so  to  be  :  "  that  is,  the  same 
marriage  was  contemplated  both  at  the  date  of  the  settlement  and 
of  the  deed  of  revocation. 

The  question  is,  whether  the  transaction  here  is  such,  as  to 
justify  this  Court,  in  the  exercise  of  its  equitable  jurisdiction,  in 
sustaining  the  deed  revoking  the  trusts  of  the  settlement.  It  has 
been  argued  that  this  Court  would  look  at  the  legal  right  alone ; 
but  I  cannot  agree  to  that  doctrine. 

It  was  not  certain,  even  after  the  execution  of  the  settlement, 
that  the  parties  would  marry.  The  marriage  might  have  been 
broken  off  by  one  or  both  of  the  parties.  Either  might  have 
married  another  person,  and  thereby  the  engagement  would  have 
been  put  an  end  to,  or  there  might  have  been  a  complete  release  of 
the  contract  expressed  or  implied.  The  parties  had  a  right  to  break 
off  the  contract  of  marriage,  and  to  revoke  the  deed  of  settlement, 
if  they  chose  to  do  so,  or  to  call  on  the  trustees  to  execute  other 
deeds.  They  might,  perhaps,  under  proper  circumstances,  have 
entered  into  a  new  contract  or  made  another  contract,  giving  the 
husband  the  whole  interest  in  the  fund ;  but  nothing  of  that  kind 
has  been  done  in  this  case. 

It  is  true  that  no  influence  is  proved  to  have  been  used ;  but  no 
one  can  say  what  may  be  the  extent  of  the  influence  of  a  man  over 
a  woman,  whose  consent  to  marriage  he  has  obtained.  Here  the 
[•286]  husband  having  *mortgaged  the  property,  we  are  told,  by  the 
report  of  the  Master,  that  no  undue  influence  had  been  used.  The 
Court,  however,  will  look  with  great  vigilance  at  the  circumstances 
and  situation  of  the  parties  in  such  cases  as  the  present,  and  will 


VOL.  LXXXIII.] 


1848.     CH.     11  BEAV.  286. 


15S 


not  only  consider  the  influence  which  the  intended  husband,  either 
by  soothing  or  violence,  may  have  used,  but  require  satisfactory 
evidence  that  it  has  not  been  used. 

I  do  not  say  that  the  lady  might  not  have  done  this,  if  she  had 
acted  independently  of  her  intended  husband,  upon  a  consultation 
with  her  friends ;  but  Mr.  Page  having  consulted  Mr.  Dobell  in  the 
light  of  the  lady's  next  friend,  if  not  of  her  guardian,  and  acted  in 
concurrence  with  him  in  the  first  instance,  I  think  it  was  not  com- 
petent for  him,  afterwards,  to  deal  with  her  alone,  in  obtaining  a 
revocation  of  the  settlement. 

I  must  dismiss  this  bill,  but,  I  confess,  not  without  considerable 
doubt. 


PlOK 

V. 

HORNE. 


WILSON  V.  EDEN. 

(11  Beav.  237—253;  S.  C.  17  L.  J.  Ch.  4d9;  12  Jur.  488.) 

[Ultimatblt  overruled  by  successive  unanimous  decisions  of  the 
Court  of  Exchequer  and  of  the  Court  of  Queen's  Bench,  with  the 
approval  of  Sir  B.  Bomillt,  M.  B.:  see  16  Beav.  153.] 


KICE  V.  GOEDON. 

(11  Beav.  265—272.) 

A.,  as  surety  to  a  firm,  signed  a  joint  and  several  bill  of  exchange,  on 
the  faith  that  B.  would  join  as  co-surety.  B.  never  signed  it,  but  A.  was 
afterwards  compelled  to  pay  it,  by  proceedings  at  law  at  the  suit  of  an 
indorsee.  One  of  the  firm  died,  and  the  others  became  bankrupt :  Held, 
first,  that  the  firm  were  not  entitled  to  avail  themselves  of  the  bill,  and  were 
liable  to  repay  the  amount  and  the  costs  of  the  proceedings  both  at  law  and 
equity;  secondly,  that  the  claim  was  of  such  a  nature  as  not  to  be  proveable 
under  the  bankruptcy,  and,  therefore,  not  barred  by  the  certificate ;  and, 
thirdly,  that  the  claim  of  A.  was  sufficient  to  support  a  creditors*  suit  for 
the  administration  of  the  estate  of  the  deceased  partner. 

Sale  by  an  administrator  to  his  brother  and  co-partner  set  aside,  it 
appearing  to  the  Court,  from  the  evidence,  that  the  sale  was  made  at  an 
under  value  so  gross,  that  it  ought  to  be  deemed  fraudulent  and  void. 

This  case  is  fully  stated  in  the  judgment  delivered  by  the  Court. 

Mr.  Turner,  Mr.  Lowndes,  Mr.  Peteradorf  and  Mr.  Cole,  for 
the  plaintiffs. 

Mr.  Chandless,  for  J.  B.  Gordon  and  the  assignees. 

Mr.  James,  for  S.  H.  Ayers. 


1848. 

ApHl  19, 20. 

May  6, 30. 

June  10. 

RolU  CouH. 

Lord 

Lanodals, 

M.R. 

[287] 

1847. 
Jan.  26,  27, 
2«,  29,  81. 

1848. 
Nov,!. 

RolU  Cotirt. 
Lord 

LANODA.LB, 

M.R. 
[265  1 
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Rice  Mr,  Fleming,  for  Robert  Gordon  the  younger. 

T, 

r  266  1  ^^*'  ^^^^^^^  ^°^  ^^'  Sidebottom,  for  Scarnett. 

Mr.  Bichner,  for  Mrs,  Clarke,  &c. 

Mr.  Briggs,  for  Mr.  Ebbetts. 

Mr.  Turner,  in  reply. 

[Coope  V.  Twynam  (J),  Stirling  v.  Foirester  (2),  Ex  parte  Yonge  (s). 
Ex  parte  Eyre  (4),  were,  amongst  others,  referred  to.] 

1848.        Thb  Master  of  thb  Bolls: 

Aov,  7. 

In  the  month   of  November,  1840,  Bobert  Gordon  the  elder, 

Bobert  Gordon  the  younger  and  James  Brodie  Gordon,  partners  in 
trade,  and  claiming  to  be  creditors  of  James  Gawen,  filed  an 
affidavit  of  debt  in  bankruptcy  against  him  for  the  sum  of 
14,764Z.  lbs.  6d.,  and  also  brought  an  action  against  him  for  the 
recovery  of  the  like  sura. 

Gawen  was  desirous  to  make  some  arrangements  with  the 
Gordons  for  time  or  for  compromise,  and  the  plaintiff  Bice  agreed 
to  be  security  for  him,  to  the  extent  of  2,000Z.,  on  certain  terms. 
It  was  represented  to  the  plaintiff,  that  one  William  Grozier  would 
be  co-surety  with  him  for  that  sum.  The  plaintiff  being  content 
with  that,  a  memorandum  of  agreement  was  drawn  up,  dated  the 
7th  of  December,  1841,  in  which,  after  reciting  the  affidavit  of  debt 
[  ^267  ]  ^^^  ^^6  commencement  *of  the  action,  it  was  further  expressed  and 
stated,  that  William  Bice  and  William  Grozier  had  applied  to 
Bobert  Gordon  senior,  Bobert  Gordon  junior  and  James  Brodie 
Gordon,  to  enter  into  an  arrangement  for  settlement  of  the  debt, 
and  to  refer  the  action,  and  give  time  for  the  payment  of  any 
balance  beyond  the  2,0002.  thereinafter  mentioned,  upon  the  terms 
therein  referred  to;  and  that  the  said  William  Bice,  William 
Grozier  and  James  Gawen  acknowledged  that  the  sum  of  2,0001. 
was  then  due  and  owing  from  Gawen  to  the  Gordons,  and  that  the 
Gordons  had  consented  to  enter  into  such  arrangement  and  to  refer 
the  action,  on  Bice  and  Grozier  agreeing  to  pay  them  2,0002.,  on 
account  of  the  alleged  debt,  six  months  after  the  date  of  the  agree- 
ment ;  and  that  they  had  accordingly,  on  the  same  day,  given  to 
the  Gordons  their  two  joint  and  several  promissory  notes  for  1,0001. 

(1)  24  R  R.  89  (T.  &  R.  426).         (3)  13  R.  R.  135  (3  V.  &  B.  31). 

(2)  22  R.  R.  69  (3  Bligh,  575).        (4)  65  R.  R.  375  (1  Ph.  227), 
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^^^>  payable  six  months  after  the  date  of  the  agreement.    This        Rtob 
memorandam  was  signed  by  Bice,  who  also  signed  the  two  pro-      qordon. 
missory  notes  therein  referred  to,  which  were  respectively  expressed 
as  follows,  viz. :  ''  London,  December  7th,  1840.     Six  months  after 
date,  we  jointly  and  severally  promise  to  pay  to  Messrs.  Gordon  & 
Sons  or  order.  One  thousand  pounds  for  value  received.     l,000i." 

In  arranging  this  transaction  Mr.  Bose  acted  as  the  solicitor  of 
Gawen,  and  Mr.  Jordeson  of  the  Gordons ;  and  from  the  form  and 
effect  of  the  memorandum  and  of  the  notes,  and  from  the  evidence 
in  the  cause,  I  am  of  opinion,  that  the  memorandum  and  notes 
were  respectively  signed  by  the  plaintiff,  on  the  faith  that  the  same 
would  also  be  signed  by  Grozier,  and  that  the  Gordons  who  were 
seeking  the  benefit  of  this  intended  security,  were  not  entitled  to 
avail  themselves  of  it,  unless  Grozier  came  into  it. 

The  notes  being  in  the  hands  of  Jordeson,  he  gave  them  to  Bose  \  ^^  1 
to  get  signed  by  Grozier ;  but  they  afterwards  got  into  the  hands  of 
the  Gordons,  and  Grozier  never  signed  them,  or  became  liable  upon 
them.  Nevertheless,  and  as  I  think  in  fraud  of  the  agreement  with 
Bice,  on  the  19th  of  December,  1840,  one  of  the  notes  was  indorsed 
to  Scarnett,  (one  of  the  defendants),  and  the  other  was  on  the 
22nd  of  January,  1841,  indorsed  to  Briant,  who  afterwards  trans- 
ferred it  to  the  defendant  Ayers.  Bice  having  heard  that  the  notes 
had  not  been  signed  by  Grozier,  made  enquiries  on  the  subject 
from  the  Gordons,  who  refused  to  say  more  than  that  the  notes 
were  negotiated ;  whereupon  the  original  bill  in  this  cause  was  filed 
on  the  14th  of  May,  1841.  Notice  of  motion  for  an  injunction 
was  served,  but  the  motion,  from  time  to  time,  stood  over  on 
ondertakings. 

The  notes  having  become  due,  were  presented  for  payment  by 
Scarnett  and  Briant  respectively,  and  Scarnett  delivered  a  declara- 
tion in  an  action  which  he  had  commenced  against  Bice  on  one  of 
the  notes.  The  plaintiff  put  in  his  pleas  on  the  28th  of  December, 
but  before  the  action  was  tried,  the  plaintiff  filed  his  supplemental 
bill  against  Scarnett,  and  to  this  bill  Ayers  was  afterwards  made  a 
party  by  amendment.  No  injunction  was  obtained  to  restrain  the 
proceedings  in  Scarnett's  action,  and  on  the  trial,  he  obtained  a 
verdict  and  judgment  for  1,191{.  IBs.,  which  the  plaintiff  Bice  was, 
in  January,  1848,  compelled  to  pay.  An  objection  was  made  to  the 
form  of  this  supplemental  bill,  on  the  ground  that  the  matters 
which  it  contained  ought  to  have  been  brought  forward  by  amend- 
ment ;  bat  whatever  weight  might  have  been  due  to  the  objection. 
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Rice        if  brought  forward  at  a  proper  time  and  in  a  proper  manner,  I  am 
GoiinoN.      of  opinion  that  it  can  be  of  no  avail,  when  brought  forward,  for  the 

first  time,  at  the  hearing. 
[269]  It  appears,  as  I  have  mentioned,  that  one  of  the  notes  was 

indorsed  by  the  Gordons,  and  delivered  to  Scarnett  on  the  19th  of 
December,  1840 ;  the  other  note,  after  some  prior  dealing  with  it, 
was  delivered  to  Ayers  on  the  2nd  of  February,  1842,  and  Ayers 
has  admitted,  that  he  has  no  claim  upon  it  against  the  plaintiff,  if 
the  plaintiff  was  not  justly  liable  upon  it  to  the  Gordons,  which    I 
think  he  was  not.     The  question,  however,  remains  as  to  the  note 
delivered    to  Scarnett,    who,   under  circumstances   of  the  most 
suspicious  character,  insists  on  his  just  right  to  the  note,  and  has 
denied  all  knowledge   of  the  circumstances  under  which  it  was 
obtained  from  the  plaintiff  Bice.    I  was  in  hopes,  that  from  a  careful 
examination  of  the  pleadings  and  evidence,  I  might  have  been  able 
to  come  to  a  satisfactory  conclusion  upon  the  question,  whether 
Scarnett  was  or  was  not  the  bond  fide  holder  of  the  note ;  but  the 
circumstances  are  very  complicated,  and,  though  affording  strong 
reason  to  think  that  Scarnett  must  have  known  more  about  the  note 
than  he  admits,  are  yet  insufficient  to  enable  me  to  decide,  whether 
he  became  and  was  the  bond  fide  holder  of  the  note  on  the  19th 
December,  1840,  when  it  was  delivered  to  him,  and  I  regret  to  say, 
that  the  determination  of  that  question  must  become  the  subject  of 
a  further  proceeding. 

The  plaintiff  having  been  compelled  to  pay  Scarnett's  note,  in 
consequence  of  the  three  Gordons  having  used  it  improperly, 
claimed  to  recover  the  amount  from  the  firm.  The  elder  Gordon 
died  in  1848,  having  made  a  will  and  codicil :  but  the  trustees  and 
executors  named  in  the  will  disclaimed  and  renounced.  Any  real 
estate  to  which  he  might  have  died  entitled,  descended  to  Robert 
Gordon  the  younger,  subject  to  the  trusts  of  the  will.  James 
Brodie  Gordon  obtained  letters  of  administration  of  his  personal 
[  *270  ]  estate  with  the  will  annexed  to  be  ^granted  to  him.  The  sons  and 
daughters  of  the  testator  were  the  persons  beneficially  interested  in 
the  estate,  subject  to  the  payment  of  the  debts. 

Under  these  circumstances,  the  plaintiff,  for  himself  and  other 
creditors,  filed  a  bill  for  payment  of  the  debts  of  the  testator  (including 
the  1,1912.  15s.)  out  of  his  assets ;  and,  it  being  alleged  that  certain 
leasehold  parts  of  the  assets  had  been  fraudulently  disposed  of  by 
James  Brodie  Gordon,  relief  in  that  respect  was  prayed. 

I  am  of  opinion  that  the  plaintiff  had  a  just  claim  against  the 
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assets  of  Robert  Gordon  the  elder  (as  one  of  the  firm  of  Robert  Rioe 
Gordon  &  Co.),  for  the  payment  of  the  sum  of  1,1912.  Ids.,  and  Gordon. 
had,  as  a  creditor,  a  right  to  an  account  of  the  assets  and  to  have 
them  duly  administered ;  and  as  to  the  alleged  fraudulent  disposi- 
tion of  the  assets,  the  facts,  so  far  as  it  seems  necessary  to  notice 
them  at  present,  are,  that,  among  other  leaseholds  to  which  the 
testator* was  entitled,  were  five  houses,  one  of  which  was  occupied 
by  himself,  and  the  other  four  were  let  to  occupying  tenants.  In 
January,  1844,  pending  the  suit  for  the  administration  of  the  assets, 
James  Brodie  Gordon,  as  administrator,  sold  the  houses  to  his 
brother  and  co-partner  Robert  Gordon,  who  mortgaged  them  to  the 
defendant  Ebbetts  for  a  debt  of  his  own.  It  appears  to  me  from 
the  evidence,  that  the  sale  was  made  at  an  under  value  so  gross, 
that  it  ought  to  be  deemed  fraudulent  and  void,  and  the  mortgage 
being  taken  by  Ebbetts  after  the  institution  of  the  suit,  I  think  that 
be  is  not  entitled  to  the  benefit  of  his  mortgage  as  against  the 
creditors  of  the  testator. 

On  the  25th  February,  1845,  the  two  Gordons  became  bankrupt, 
and  it  became  necessary  to  file  a  supplemental  bill  against  their 
assignees.  The  plaintiflFs  (now  representing  *Rice  who  is  dead)  [  *27i  ] 
have  not  tendered  any  proof  in  the  bankruptcy  against  the  estates 
of  the  bankrupts,  but  they  allege,  that  having  regard  to  the  nature 
of  the  debt,  they  could  not  prove  it,  and  they  claim  relief  against  the 
bankrupts  as  if  they  had  not  obtained  their  certificates.  This  claim 
is  resisted  by  the  bankrupts  ;  but  I  incline  to  think,  that  the  debt 
which  ought  to  be  now  established  was  not  proveable  under  the 
commission,  and  that  the  certificate  is  not  a  bar  to  the  claim  against 
the  bankrupts. 

Briant*s  note  must  either  be  delivered  up  to  be  cancelled,  or  if 
Ayers  prefers  it,  it  must  be  brought  in,  to  have  the  name  of  Rice 
erased,  and  the  same  must  be  erased  accordingly. 

Declare  that  the  defendants  Robert  Gordon  and  James  Brodie 
Gordon,  and  the  estate  of  Robert  Gordon  the  elder,  are  liable  to 
refund  to  the  plaintiffs,  as  representatives  of  Rice,  the  sum  of 
1,191/.  15«.  paid  by  Rice  to  Scarnett,  together  with  Rice's  costs  of 
the  action,  and  decree  payment  by  the  Gordons. 

Direct  an  issue  to  try,  whether,  on  the  19th  December,  1840, 
Scarnett  became  and  was  bond  fide  holder  of  the  note  then  delivered 
to  him  by  the  Gordons,  and  reserve  the  question  whether  he  is 
iiable  to  refund  till  after  the  trial  of  the  issue. 


15H 
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[272] 


Take  such  accounts  of  the  partnership  of  B.  Gordon  &  Sons*  as 
are  necessary  to  show  what  balance  was  due  to  or  from  tbe 
partnership  from  or  to  the  said  Robert  Gordon  the  elder  at  the 
time  of  his  death. 

Enquire  what  (if  any)  real  estate  the  said  Bobert  Gordon  the 
elder  was  entitled  to  or  possessed  of  at  the  time  of  his  death. 

Take  an  account  of  the  personal  estate  of  Bobert  Go];idon  the 
elder  at  the  time  of  his  death  possessed  by  James  Brodie  Gordon, 
and  of  the  testator's  funeral  and  testamentary  expenses  and  debts. 

Declare  that  the  sale  of  the  five  leasehold  houses  by  James 
Brodie  Gordon  to  Bobert  Gordon  was  fraudulent  and  void  against 
creditors. 

Declare  that  the  mortgage  thereof  made  by  Bobert  Gordon  to 
Ebbetts  is  void  as  against  the  plaintiffs  and  the  other  creditors  of 
the  said  Bobert  Gordon  the  elder. 

And  decree  a  sale  of  those  leaseholds,  and  the  other  leaseholds  of 
the  testator. 

The  plaintiffs  to  have  their  costs  of  the  suit  against  the  Gordons 
and  the  estate  of  Bobert  Gordon  deceased. 

(Ebbetts  liable  to  pay  such  costs  as  have  been  occasioned  by 
his  mortgage.) 

No  costs  are  asked  by  the  plaintiffs  agamst  the  assignees  or  Ayers. 

Continue  order  for  receiver,  and  order  of  December,  1846,  as  to 
partnership  assets. 


1848. 
Nov.  22. 

Polls  Gmrt, 
Lord 

LA.NODALE, 
M.R. 
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KIEKMAN   V.   BOOTH  (1). 

(11  Beav.  273—282 ;  8.  C.  18  L.  J.  Oh.  25 ;  13  Jur.  525.) 

It  18  a  rule  without  exception,  that  to  authorise  executors  to  carry  on  a 
trade,  with  the  property  of  a  testator  held  by  them  in  trust,  there  ought  to 
be  the  most  distinct  and  positive  authority  and  direction  given  by  the  will 
itself,  for  that  purpose. 

A  brewer,  who  carried  on  trade  upon  leasehold  premises,  gave  his  free- 
holds, leaseholds,  shares  in  the  brewery,  monies  and  personal  estate  to 
trustees,  upon  trust,  after  raising  an  annuity  and  portions,  **  to  pay  to  or 
permit  and  suffer,  or  well  and  sufficiently  to  authorise  and  empower  his  son 
and  his  assigns  to  receive  and  take  the  interest,  dividends,  and  annual 
income  for  life."  The  Coubt,  though  of  opinion,  upon  the  context,  that»  if 
there  had  been  no  question  as  to  the  trade,  the  son  would  have  been  entitled 
to  enjoy  the  leasehold  property  for  life  in  specie,  yet,  thinking  that  there 


(1)  It  seems  that  a  general  testa- 
mentary power  to  postpone  conversion 
might  authorise  executors  to  continue 
their  testator's  business  for  a  reason- 
able time  with  a  view  to  selling  it: 


In  re  Chaucellor  (1884)  26  Ch.  B. 
42,  53  L.  J.  Ch.  443,  51  L.  T.  33 ;  and 
see  Li  re  Crowther  [1895]  2  Ch.  56, 
64  h.  J.  Ch.  537, 72  L.  T.  762.— O.  A.  S. 
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was  not  sufficient  to  authorise  the  carrying  on  of  the  trade,  held,  that  the      Kirk  man 
testator's  property  ought  to  have  been  converted  on  the  testator's  death.  r. 

An  executor  and  trustee,  who  acted  as  auctioneer  in  the  sale  of  the  trust        Booth. 
property,  held  not  entitled  to  charge  oommissiou. 

A  suit  was  instituted  after  a  great  lapse  of  time,  and  after  the  death  of 
all  the  trustees  of  a  will,  to  make  the  estates  of  the  trustees  liable  for 
breaches  of  trust  in  the  administration.  Their  representatives  being  per- 
sonally ignorant  of  the  matters,  the  C'ouuT  refused  to  declare  the  liability  in 
the  first  instance,  but  directed  enquiries. 

Authority  given  to  the  Master  to  report  specially,  if,  from  lapse  of  time, 
the  death  of  parties,  the  loss  of  evidence  or  other  circumstances,  he  should 
find  himself  unable  to  proceed. 

At  the  date  of  his  will,  the  testator,  Joseph  Kirkman,  carried 
on  business  as  a  brewer,  in  partnership  with  two  other  persons, 
on  leasehold  premises  in  St.  Giles's,  of  which  eighty-six  years 
were  unexpired. 

He  made  his  will  dated  in  1802,  whereby  he  devised  a  freehold 
at  Berkhampstead  to  his  wife  for  life ;  and  he  gave  all  his  free- 
holds, copyholds,  and  leaseholds,  onto  Joseph  Kirkman,  Thomas 
Owen,  William  Ashlin,  and  John  Bobins,  and  their  heirs  &c.  on 
the  trusts  after  mentioned,  and  he  then  proceeded  as  follows  :  *'  I 
give  and  bequeath  all  shares  and  promissory  notes  in  and  from 
the  Grand  Junction  Canal  Navigation,   of  which  I  shall  be  pos- 
sessed at  my  death,   and   all    the   shares,   estate   and   interest, 
which  I  have,  of  and  in  the  trade  or  business  of  a  brewer,  which 
I  now  carry  on  in  partnership  with  John  Bittlesden  and  James 
Williamson,  and  any  books,  pictures,   plate,  linen,  china,  house- 
hold *goods  and  household  furniture  of  every  kind,  which  shall  be       [  *274  ] 
in  and  about  both  my  dwelling-houses,  the  usaal  places  of  my 
residence  in  town  and  country  at  the  time  of  my  decease,  and  also 
all  my  stocks,  monies,  securities  for  money,  and  all  other  my  per- 
sonal estate  not  hereinbefore  disposed  of  (subject  to  and  charged 
with  the  payment  of  my  debts,  funeral  expenses,  and  the  legacies 
hereinbefore  by  me  given),  unto  and  to  the  use  of  my  said  son 
Joseph  Kirkman,  and  the  said  Thomas  Owen,  William  Ashlin,  and 
John  Bobins,  their  heirs,  executors,  administrators  and  assigns, 
respectively,  for  all  such  estates,  term,  and  interest  as  I  shall  have 
therein  respectively  at  my  decease,  and  according  to  the  several 
tenures  and  qualities  of   such  estates  and  property  respectively, 
upon  the  trusts  hereinafter  menCioned ;  "  that  is  to  say,  upon  trust 
to  allow  his  wife  to  enjoy,  during  her  life,  the  books  &c.,  and  house- 
hold furniture,  and  of  which  he  directed  an  inventory  to  be  made 
by  his  trustees. 
And  he  declared,  that  his  trustees  should  stand  seised  &c.  of  his 
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KiRKMAN  estate  at  Berkhampstead,  and  the  said  books,  hoasehold  furniture 
booTR.  &c.  (subject  to  the  life  interest  of  his  wife  therein),  and  all  other 
his  said  freehold  and  copyhold  and  leasehold  estates,  shares,  and 
notes  in  the  Grand  Junction  Canal  Navigation,  and  personal 
estate  whatsoever  thereinbefore  devised  and  bequeathed  to  them, 
upon  trust,  by  and  out  of  the  rents  and  annual  income  of  his  said 
freehold,  copyhold,  and  leasehold  estate,  or  by  mortgage  and  sale 
thereof,  or  by  and  out  of  the  annual  produce  of  his  said  personal 
estate,  or  by  sale  or  other  disposition  thereof,  to  raise  8,000Z.  for  his 
younger  children.  And,  subject  thereto,  he  directed  his  trustees  to 
stand  seised  and  be  possessed  of  his  real  and  residuary  personal 
estate,  upon  trust,  by  and  out  of  the  rents,  issues,  and  annual 
produce  thereof,  or  by  mortgage,  sale,  or  other  disposition  thereof, 
[  *276 1  to  raise  an  *annuity  of  366i.  for  his  wife  for  life.  And, 
subject  as  aforesaid,  he  declared,  that  his  trustees  should  stand 
seised  and  possessed  of  his  real  and  residuary  personal  estate,  "  in 
trust  to  pay  to,  or  permit  and  suffer,  or  well  and  sufficiently  to 
authorize  and  empower  his  son,  Joseph  Kirkman,  and  his  assigns, 
to  receive  and  take  the  interest,  dividends  and  annual  produce,  and 
the  rents,  issues,  and  annual  income  of  the  same  real  and  personal 
estate,  for  and  during  the  term  of  his  natural  life,*'  and,  from  and 
after  his  decease,  in  trust  for  his  children  as  he  should  appoint ; 
and  in  default  of  appointment,  as  to  his  freehold,  or  copyhold,  and 
leasehold  messuages,  lands,  tenements,  and  hereditaments,  and 
his  monies,  stocks,  funds,  securities,  and  residuary  personal  estate 
whatsoever,  in  trust  for  the  children  of  his  son  equally. 

The  testator  provided,  that,  in  case  his  son  Joseph  Kirkman,  or 
his  assigns,  shall  punctually  pay  the  said  sum  of  8,000{.,  as  portions 
for  his  younger  children,  and  also  the  annuity  of  365Z.  to  his  dear 
wife  for  her  life,  and,  until  default  should  be  made  in  some  of  the 
same  payments,  the  trustees  for  the  time  being  of  his  will  should, 
from  time  to  time  and  at  all  times,  permit  and  suffer,  or  allow  liis 
son  Joseph  Kirkman  and  his  assigns,  during  his  life,  to  receive  and 
take  the  rents,  issues,  and  annual  produce  and  income  of  his  said 
real  and  personal  estate,  and  of  every  part  thereof  (subject  as 
thereinbefore  mentioned),  to  and  for  his  and  their  own  absolute  use 
and  benefit,  without  any  hinderance,  interruption,  or  disturbance 
whatsoever.  And  he  directed  interest  at  the  rate  of  31.  per  cent,  to 
be  paid  on  the  8,0002.  by  his  son  Joseph  Kirkman,  or  his  assigns 
during  his  life,  and  after  his  death,  by  the  person  or  persons 
entitled  to  the  fund  subjected  to  the  payment  thereof,  and  which, 
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in  default  in  the  regular  payment  thereof,  should  be  raised  and     Kibkuax 
paid  by  the  *tru8tee8  out  of  the  rents,  issues,  and  annual  produce      booth. 
of  his  real   and  personal  estate,  or  by  mortgage,  sale,  or  other       [  *276  ] 
disposition.     And  he  directed  his  trustees  to  endeavour  to  renew 
bis  leaseholds,  and  he  charged  his  real  and  personal  estate  with 
the  costs  thereof.     The  testator  appointed  his  wife,  and  his  four 
trustees,  executrix  and  executors  of  his  will. 

The  testator  afterwards  purchased  the  share  of  his  partners  in 
the  brewery,  and  carried  it  on  with  his  son  Joseph  Kirkman.  He 
died  in  1808,  and  his  will  was  proved  by  the  executors  and 
executrix.  On  the  testator's  death,  his  son  Joseph  Kirkman  was 
permitted,  by  the  other  executors  and  trustees,  to  take  possession 
of  the  brewery,  plant,  <Sto.,  and  he  carried  on  the  business  until 
1816,  when  he  became  bankrupt,  and  his  assignees  took  possession 
of  the  brewery.  Robins,  who  was  an  auctioneer,  had  acted  as  such 
and  charged  various  sums  for  his  commission  on  the  sale  of  portions 
of  the  testator's  property. 

Owen  died  in  1816,  the  widow  in  1824,  Aslin  in  1826,  Robins 
and  Joseph  Kirkman,  the  son,  in  1881.  The  estate  of  Robins  was, 
after  his  death,  administered  and  distributed  by  this  Court. 

The  plaintiffs,  the  children  of  Joseph  Kirkman,  the  son,  were 

infants  at  the  death  of  their  father,  in  1881 ;  but,  having  attained 

twenty-one,   they,  in  1845,  instituted  this  suit  against  the  legal 

personal  representatives  of  the  testator's  trustees  and  executors, 

and  against  the  assignees  of  the  son,  seeking  to  make  the  estates 

of  such   trustees  liable  for  various  breaches  of  trust  and  wilful 

default  in  respect  of  the  administration  of  the  testator's  estate,  and 

the  performance  of  the  trusts  of  his  will.     The  plaintiffs  insisted, 

that  the  son,  the  tenant  for  life,  was  not  entitled  to  enjoy  the 

property  in  specie,  but  that  *the  brewery  &c.  ought  to  have  been       [  ♦277  1 

converted  on  the  testator's  death,  and  invested  in  the  funds :  that 

the  trustees  had,  contrary  to  their  duty,  permitted  the  son  to  carry 

on  the   business,   whereby  a  considerable  loss  had  occurred,  for 

which  they  were  responsible.     The  plaintiffs  also  complained  that 

no  inventory  had  been  taken,  as  directed ;  that  Robins  had  charged 

sums  for  commission,  which,  as  trustee,  he  was  not  entitled  to  do; 

that  certain  canal  shares  had  not  been  realised  in  proper  time  ;  that 

the  trustees  had  improperly  mortgaged  the  brewery,  and  released 

the  equity  of  redemption,  and  had  unnecessarily  made  sale  of  parts 

of  the  real  estate,  and  had  converted  a  debt  of  2,9902.  sterling  into 

one  of  6,0002.  Consols. 

R.R. — VOL.  LXXXIII.  1^ 
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Ktrkman         The    bill    praj^ed    the    administration  of  the  estate,   that     tlie 
Booth.       accounts  might  be  taken,  and  that  the  estateK  of  the  trustees  migbt 
be  charged  with  the  losses  occasioned  by  their  wilful  neglect  and 
default. 

The  defendants,  the  representatives  of  the  deceased  trustees, 
were  personally  unacquainted  with  these  matters ;  but  it  appeared 
that  bills  had  formerly  been  filed  by  the  younger  children  of  tlie 
testator,  for  the  recovery  of  their  shares  of  the  8,000Z.,  which  Iiad 
been  compromised;  and  that,  in  answer  to  such  bills,  the  execators 
had  stated  that  the  testator's  estate  was  insufficient. 

Mr.  Tuimer  and  Mr.  John  Baily  contended,  that  the  testator's 
property  ought  to  have  been  converted,  Mills  v.  Mills  (i),  and  that 
the  executors,  who,  by  proving  the  will,  had  accepted  the  trusts, 
Mucklow  V.  Fuller  (2),  were  liable  for  their  neglect  and  default. 
They  asked  declarations  to  that  effect,  and  also  as  to  the  several 
alleged  breaches  of  duty  and  for  special  enquiries. 

[  278  ]  Mr.  Micklethwait,  in  the  same  interest. 

Mr.  Stinton,  for  the  widow  of  the  tenant  for  life. 

Mr.  Roupell  and  Mr.  F.  Bayley,  for  the  representatives  of  the 
trustees : 

As  to  the  executors  of  Bobins,  no  decree  can  be  made 
against  them.  The  estate  of  their  testator  has  been  administered 
by  the  Court,  and  they  are  relieved  from  all  responsibility  : 
Knatclibull  v.  Fearnhead  (3).  The  plaintififs*  remedy,  if  any,  is 
against  the  legatees,  and  they  are  not  parties  to  this  suit.  The 
bill  ought,  therefore,  to  be  dismissed  against  the  executors  of  Bobins. 

With  respect  to  the  rest.  The  testator  authorised  his  trustees 
to  permit  his  son  to  receive  the  rents  and  income  of  his  property. 
The  son,  by  the  terms  of  the  will,  was  entitled  to  enjoy  the  brewery 
and  plant  in  specie  :  Pickering  v.  Picketing  (4),  Collins  v.  Collins  (5)  ; 
and,  in  that  respect,  there  was  no  breach  of  trust.  At  all  events, 
the  will  is  so  expressed,  that  the  Court  will  not  hold  trustees,  who 
have  acted  bond  fide,  liable  in  a  case  of  great  doubt  and  difficulty. 

After  so  much  delay  and  acquiescence,  the  Court  ought  not  to 
make   any  special  declaration,   or    direct    any   special   enquiries 

(1)  40  R.  R  176  (7  Sim.  501).         (4)  48  B.  B.  104  (2  Beav.  31 ;  4  My. 

(2)  23  K.  11.  29  (Jac.  198).  &  Cr.  289). 
(3j  4o  11.  B.  230  (3  My.  &  Cr.  122).     (5)  39  B.  B.  337  (2  My.  &  K.  703). 
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against  the  defendants  who  are  not  personally  cognizant  of  the      Kikkman 
matters.  Booth. 

Mr.  Turner,  in  reply. 

The  Master  of  the  Bolls: 

In  this  case  there  is  very  great  difiSculty  and  considerable 
hardship  on  both  sides.  This  bill  seeks  an  ^account  of  the  [  *279  ] 
estate  of  a  testator  who  died  forty-two  years  before  the  filing  of 
the  bill,  a  large  part  of  which  estate  consisted  of  stock  in  trade. 
Of  his  executors  and  trustees,  Owen  survived  him  thirteen  years, 
the  widow  twenty-one  years,  Ashlin  twenty-four  years,  Bobins 
twenty-eight  yeara,  and  his  eldest  son,  who  was  the  surviving 
executor,  twenty-eight  years  :  he  died  in  the  month  of  June,  1831. 
So  that  many  years  have  elapsed  since  the  last  person  who  had 
any  personal  knowledge  of  these  matters  died.  One  can,  therefore, 
easily  judge,  how  little  likelihood  there  now  is,  of  obtaining  sufficient 
information  to  enable  the  Court  to  adjudicate,  with  any  confidence 
that  justice  is  really  done ;  and  nothing  can  be  more  deplorable 
than  for  a  Court  to  attempt  to  adjudicate,  when,  after  the  best  has 
been  done,  the  facts  must  be  very  imperfectly  ascertained. 

The  construction  of  this  testator's  will,  having  regard  to  the 
situation  in  which  his  property  was  placed,  is  attended  with  no 
little  obscurity :  I  think  that  the  words  of  the  will  are  such,  that, 
if  there  had  been  no  question  as  to  the  trade,  the  son  would  have 
been  entitled  to  enjoy  the  leasehold  property  for  his  life,  in  the 
condition  in  which  it  was  found  at  the  testator's  death,  and,  conse- 
quently, I  could  not  have  declared,  that  the  trustees  and  executors 
ought,  within  a  year  after  the  testator's  death,  to  have  converted 
that  leasehold  into  money.  Besides,  it  is  not  at  all  unlikely,  under 
the  circumstances  that  have  been  stated,  that  the  testator  himself 
contemplated  the  carrying  on  of  the  trade  by  his  son ;  but,  not- 
withstanding this,  I  am  of  opinion,  that  the  words  of  this  will  do 
not  distinctly  authorise  it.  The  circumstance  that  the  will  contains 
no  specific  direction  for  a  sale,  and  that  the  testator  appears  to 
have  taken  the  son  into  partnership  with  him,  and  to  *have  carried  [  *280  1 
on  the  business  in  their  joint  names,  gives  rise  to  a  conjecture,  but 
nothing  more,  that  the  testator  contemplated  the  business  being 
carried  on.  This  Court,  however,  cannot  act  on  a  bare  conjecture; 
and  I  think  it  is,  and  it  has  been  admitted  to  be,  a  rule  without 
exception,  that,  to  authorise  executors  to  carry  on  a  trade,  or  to 
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KiRKMAN     permit  it  to  be  carried  on  with  the  property  of  a  testator  held  by 
Booth.       them  in  trust,  there  ought  to  be  the  most  distinct  and  positive 
authority  and  direction  given  by  the  will  itself  for  that  purpose. 
Such  is  not  the  case  here. 

It  appears  that  the  executors  (other  than  the  son)  did  not  actively 
interfere  in  the  trusts,  for  some  time  at  least,  after  the  death  of 
the  testator.  According  to  their  own  statement,  they  permitted  the 
son,  then  a  young  man,  to  possess  the  whole  of  the  capital  and 
stock  in  trade  of  the  testator,  and  to  use  it  and  a  portion  of  his 
estate  in  carrying  on  that  trade,  thereby  subjecting  the  whole  of 
it  to  all  the  risks  of  trade.  This  ultimately  ended  in  a  bank- 
ruptcy, by  which  that  which  had  been  the  property  of  the  testator 
became  vested  in  the  assignees.  I  do  not  mean  to  cast  any 
imputation  on  those  gentlemen  ;  for  considering  the  words  of  this 
will,  they  may  have  been  advised,  as  has  been  suggested,  that  they 
might  safely  permit  that  to  be  done  :  they  may  have  been  advised 
that  it  was  doubtful,  whether,  by  the  terms  of  the  will,  it  might  be 
done  or  not,  and  that  the  only  mode  by  which  they  could  relieve 
themselves  from  risk  was,  to  get  the  direction  of  a  court  of  equity. 
They  may  have  been  induced  to  undertake  risks  to  which  trustees 
ought  never  to  be  exposed;  and,  considering  the  doubt  on  the 
question,  and  the  expense  which  would  be  incurred  in  getting  the 
opinion  of  the  Court,  they  may  have  said,  "  we  would  rather  run 
[  *28i  ]  thd  risk  than  put  the  ^estate  to  such  expense."  That  would  have 
been  very  compassionate  and  considerate  on  their  part ;  but  if  that 
were  really  the  case,  they  cannot  now  say,  either  that  they  are  not 
now  subject  to,  or  that  they  ought  to  be  excused  from,  the  risk  thus 
voluntarily  undertaken  by  them. 

Part  of  the  testator's  property  was  engaged  in  trade,  and  part 
was  not.  I  am  of  opinion,  that,  notwithstanding  the  great  length 
of  time  which  has  elapsed,  the  plaintiffs  are  entitled  to  have  this 
matter  investigated  as  fully  as  it  can  be ;  but  I  think  also,  that, 
considering  that  the  executors  are  all  dead,  and  there  is  now  no 
person  living  who  can  personally  give  an  account  of  the  matters, 
the  defendants  (who  are  strangers)  very  reasonably  resist  a  declara- 
tion being  made  against  them  at  this  time,  and  desire  to  have  an 
opportunity  (though  I  cannot  foresee  whence  the  means  are  to  be 
derived)  of  giving  every  possible  explanation  which  further  enquiry 
may  afiford. 

I  think  the  plaintiffs  are  entitled  to  have  an  account  and  enquiry 
as  to  all  the  property  of  which  the  testator  was  possessed  at  his 
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death :  what  has  been  done  with  it,  the  circumstances  in  which  it 
was  placed,  and  what  the  executors  did  for  the  purpose  of  recovering 
or  receiving  any  property,  which,  without  their  wilful  default,  they 
might  have  received.  I  think  the  plaintiffs  are  entitled  to  have  an 
enquiry  to  that  extent. 

With  respect  to  all  the  other  matters  they  are  not  much  disputed. 
The  plaintiffs  are  entitled  to  an  enquiry  about  the  converted  debt, 
the  inventory,  and  so  on ;  and  in  all  these  things  the  Master  ought 
to  have  liberty  to  state  special  circumstances,  in  order,  as  far  as  he 
can,  to  elicit  the  facts  of  the  case,  and  enable  the  Court  hereafter 
to  come  to  some  satisfactory  conclusion.  *I  tbink  there  ought  to 
be  in  this,  as  there  has  been  in  other  like  cases,  a  direction,  that  if 
the  Master  cannot,  by  reason  of  the  lapse  of  time,  tlie  deaths  of 
the  parties,  or  the  loss  of  evidence  or  other  circumstances,  satis- 
factorily make  the  enquiries,  he  should  be  empowered  to  stat6 
specially  the  circumstances  which  create  the  difficulty,  in  order  that 
they  may  hereafter  be  brought  under  the  consideration  of  the  Court. 

I  cannot  dismiss  the  legal  personal  representatives  of  Bobins 
while  any  enquiries  are  going  on.  I  cannot  make  any  order  against 
those  who  have  administered  his  estate  under  the  direction  of  the 
Court,  but  they  must  remain  before  the  Court.  I  don't  say  what 
may  be  done  as  against  the  possessors  of  his  estate,  and  I  carefully 
avoid  giving  any  direction  on  the  point. 


K I  UK MAN 

r. 
BuOTii. 
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In  re  TEAGUE(l). 

(llBeav.  318— 319.) 

An  order  of  course  to  tax  directed,  that,  on  payment,  all  the  papers,  &c. 
of  the  client  should  be  delivered  up.  The  solicitor  claimed  a  special  lien  on 
some  of  the  papers  beyond  the  costs.  A  motion  to  discharge  the  order  was 
refused,  because,  if  the  solicitor  had  such  a  special  lien,  he  would  be  protected 
when  application  was  made  to  the  Court  for  the  delivery  of  the  papers. 

This  was  a  motion  to  discharge  an  order  of  course  for  taxation. 
Mr.  Olasse  in  support  of  the  motion. 
Mr.  Murray,  contra. 

The  Master  of  the  Bolls: 

This  was  a  motion  to  discharge  an  order  obtained  by  Feistell 
for  the  taxation  of  Teague*B  bill  of  costs,  on  two  grounds :  1.  That 
the  order  directs  the  taxation  of  only  one  bill;   viz.  a   bill  for 

(1}  Disapproved,  ExjmrU  Jar  man  (1877)  4  Oh.  D.  835,  4G  L.  J.  Ch.  485. 


1848. 
Jult/  28. 
Aov,  4, 

Bolls  Cbftrt, 

Lord 

Lanodale, 

M.R. 

[318] 
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6Sl.  15«.  8d,,  whereas  Teague  alleges  Feistell  to  be  liable  to  pay 
him  another  bill,  viz.  a  bill  for  73/.  8«.  7^.  for  business  done  by 
Teague  for  one  Lyon  Samuel,  on  the  behalf  and  on  the  retainer 
and  liability  of  Feistell. 

2.  That  the  order  directs,  on  payment  of  the  bill  directed  to  be 
taxed,  all  the  papers  of  Feistell  in  the  possession  of  Teague  to  be 
delivered  up,  notwithstanding  the  non-payment  of  the  other  bill, 
and  notwithstanding  *a  special  lien,  which  Teague  alleges  that  he 
has  on  some  of  the  papers. 

I  am  of  opinion  that  the  motion  must  be  refused,  with  costs. 

1.  Because  the  evidence  is  wholly  insuflScient  to  show,  that 
Feistell  was  liable  to  pay  the  bill  of  costs,  which  Teague  may  have 
become  entitled  to  for  business  done  by  him  for  Lyon  Samuel. 

2.  Because  if  Teague  has  a  special  lien  upon  any  papers  belonging 
to  Feistell  which  are  in  his  possession,  and  if  Feistell,  having  paid 
the  bill,  shall  endeavour  to  enforce  the  order  for  delivery  up  of 
such  papers,  Teague  will  be  protected  when  application  is  made  to 
the  Court  for  the  delivery  of  the  papers. 


1848. 
June  H,  7,  8, 
»,  10, 12,  13, 

14. 

July  10,  11, 

12,  1.M4, 

li),  21. 

Aw.  10. 

Foils  Court 

Lord 

Langdalk, 

M.R. 

On  Appeal. 

1849. 

iVar.  H,l«,17, 

19,  20,  2H. 

Lord 

COTTENHAM, 

L.C. 

[  322  ] 


KNIGHT  V.  MAEJORIBANKS(l). 

(11  Beav.  322—354 ;  S.  C.  13  Jur.  136 ;  afFd.  2  Mac.  &  G.  10;  2  H.  &  Tw.  308.) 

The  plaintiff,  P.  A.  L.,  was  engaged  in  a  speculation  in  New  South  Wales, 
in  partnership  with  M.  and  three  other  persons,  M.,  being  interested  as 
executor  of  a  deceased  partner.  M.  and  one  F.  were  the  London  agents  of 
the  concern.  In  1830,  P.  A.  L.  became  bankrupt,  being  at  the  time  indebted 
to  the  partnership  concern  for  advances  made  in  respect  of  his  share.  He 
disputed  the  commission,  and  the  concern  being  brought  into  a  state  of 
great  embarrassment  and  difficulty  by  his  circumstances  and  conduct,  a 
deed  was  executed  in  August,  1829,  whereby  P.  A.  L.  assigned  his  share 
to  M.  and  F.,  in  trust,  to  secure  the  amount  due  from  him  to  the  concern, 
and  subject  thereto  in  trust  for  P.  A.  L. ;  and  P.  A.  L.  covenanted  not  to 
interfere  in  the  control  or  management  of  the  concern.  In  December,  1831, 
P.  A.  L.  (his  commission  still  existing)  agreed,  with  the  assistance  of 
solicitors  acting  on  his  behalf,  to  release  his  interest  to  his  partners,  in 
consideration  of  250/.,  but  the  completion  of  this  contract  was  deferred,  by 
reason  of  the  supersedeas  not  having  been  obtained.  P.  A.  L.  afterwards 
received  50/.  on  account  of  the  250/.,  and  otherwise  recognised  the  agree- 
ment. The  agreement  was,  on  the  2nd  of  May,  1836,  and  at  his  request, 
completed,  without  the  intervention  of  any  professional  person  on  his 
behalf,  and  no  further  accounts  and  explauation  appeared  to  have  been 
furnished  him.  In  May,  1839,  having  obtained  an  assignment  of  his 
interest  from  his  assignees,  he  filed  a  bill  to  set  aside  the  deeds  of 
August,  1829,  and  May,  1836,  on  the  ground  of  fraud,  misrepresentation, 
concealment,  and  the  gross  inadequacy  of  the  consideration,  but  the  Court 

(1)  Approved,  Melbourne  Banking  Corporation  v.  Brougham  (1882)  7  App.  Cas. 
307,  316,  51  L.  J.  P.  C.  65,  46  L.  T.  603. 
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dismissed  tbe  bill  with  costs:  holding  1.  That  the  plaintiff  could  only  be 
entitled  to  the  relief  prayed,  upon  distinctly  proving  that  a  fraud  had  been 
practised  on  him  by  his  co-partuers,  or  by  M.  and  F.,  which  he  had  not 
done.  2.  That  the  plaintiff  had  not  proved  his  intei-est  was  of  greater 
value  than  what  he  received  for  it.  3.  That  not  only  no  direct  fraud  had 
been  wilfully  practise  I  upon  him,  but  no  such  conduct  pursued  towards 
him,  as,  in  the  consideration  of  a  court  of  equity,  ought  to  be  deemed 
frautlulent,  or  of  a  nature  to  render  invalitl  the  transactions  complained  of. 

A  man  who  is  in  distress  may  nevertheless  contract,  and  if  being  in 
distress,  he  procures  other  persons  to  consent  to  an  agreement,  which  he 
would  not  himself  have  reque8ted  or  consented  to  if  he  had  not  been  in 
distress,  and  afterwards  successfully  urges  and  obtains  the  perfoimance  of 
that  agreement,  and  receives  the  money  secured  by  it,  and  after  that, 
acquiesces  for  a  length  of  time  in  the  perfoimance,  without  any  notice  of 
dissatisfaction  or  complaint,  he  is  not  entitled  to  set  aside  the  transaction  on 
the  mere  ground  of  his  poverty  and  distress,  in  the  absence  of  any  deception 
or  fraud  proved  to  have  been  practised  upon  him. 

If  partners  think  proper,  they  may  lawfully  i-ely  on  the  stocktakings, 
valuations,  and  accounts  which  appear  by  the  books,  and  the  accounts 
kept  in  the  manner  known  to  or  acquiesced  in  by  the  partners;  and  the 
subsequent  discovery  of  unintentional  inaccuracy  will  not  be  ground  to  set 
such  a  transaction  aside.  And  where  the  partnership  business  was  carried 
on  in  Van  Diemen's  Land,  and  none  of  the  partners  could  have  personal 
knowledge  of  the  transactions,  but  they  were  obliged  to  rely  on  the  reports 
of  agents,  it  was  held,  that  they  might  fairly  and  honestly  deal  with  each 
other  with  respect  to  their  shares,  notwithstanding  the  ignorance  in  which 
they  all  were  as  to  their  exact  value. 

The  question  of  value  in  such  cases  is  comparatively  immaterial,  if  there 
was  no  deception,  misrepresentation,  fraud,  or  unfair  concealment. 

The  fiduciary  relation  existing  between  mortgagee  and  mortgagor  does 
not  invalidate  the  purchase  of  the  equity  of  redemption  by  the  mortgagee 
from  the  mortgagor. 

Mr.  Roupell,  Mr.  Elderton,  and  Mr.  Prior  for  the  plaintiffs. 

Mr.  Turner^  Mr.  R.  Palmer ^  and  Mr.  Cotton  for  the  principal 
defendants. 


Knight 

r. 

Makjori. 

BANKS. 


Mr.  Fisher  for  the  personal  representatives  of  Sir  E.  Gibbs. 
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(2)  7  B.  E.  167  (9  Ves.  234). 

(3)  19B.B.  lo5(3Swanst  1). 

(4)  5  E.  R  140,  n.  (1  Ves.  Sen.  9; 
o  Vee.  682). 

(5;  3  Ves.  740. 

(6)  8  RE.  18  (10  Ves.  423). 

(7)  3d  E.  R  135  (2  My.  &  K.  225; 


5  Sim.  181). 

(8)  48  R  R  104  (2  Beav.  31 ;    4 
My.  &  Or.  289). 

(9)  37  R  R  39  (2  CI.  &  Fin.  102). 

(10)  12  RR  157(19  Ves.  144\ 

(11)  57  R  R  255  (1  Y.  &  C.  C.  C.  98). 

(12)  64  E.  R  39  (7  Beav.  146). 
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Bartlett  v.  GUlard  (i),  Anderson  v.  Weston  (2),  Mortlock  v.  Btdler  (3), 
Coofce  V.  Clayvcorth  (4),  FeUowes  v.  Lord  Gwydir  (5),  Hunter  v. 
Atkins  {6),  Bellamy  v.  Sabine  (7),  Marquis  Cholmondeley  v.  Ltord 
Clinton  (8),  Hickes  v.  CooA^  (9),  Reyner  v.  Pearson  (lo),  Langhom  v- 
ilZZnutt  (11). 

The  Master  of  the  Bolls  deferred  giving  his  judgment. 

The  Master  of  the  Bolls: 

This  bill  prays,  that  certain  indentures  dated  on  the  4th  day  of 
August,  1829,  and  the  2nd  May,  1886,  may  be  declared  to  have 
been  obtained  by  misrepresentation  and  fraud  and  for  grossly 
madequate  considerations,  and  may  be  decreed  to  be  delivered 
up  to  be  cancelled,  or  that  the  defendants,  parties  thereto,  may 
be  declared  and  decreed  to  be  trustees  of  the  estate  and  interest 
vested  in  them  under  the  same  indentures;  and  that  the  rights 
and  interest  of  the  plaintiffs  and  of  the  defendants,  respectively, 
may  be  ascertained  and  declared  by  the  decree  of  the  Court,  tlie 
plaintiffs  offering  to  do  what  may  be  required  of  them,  and 
requiring  all  such  accounts,  enquiries,  and  directions,  as  may  be 
necessary  for  giving  all  such  consequential  relief  as  they  claim 
to  be  entitled  to,  in  case  they  should  obtain  the  relief  which  is 
principally  sought  by  the  bill. 

It  appears  that  in  the  year  1826,  the  then  Governor-General  of 
New  South  Wales,  under  the  direction  of  her  Majesty's  Colonial 
Secretary  of  State,  had  agreed,  on  certain  terms  or  conditions,  to 
grant  20,000  acres  of  land  in  New  South  Wales,  and  20,000  acres 
of  land  in  Van  Diemen's  Land,  to  Bartholomew  Boyle  Thomas, 
for  the  purpose  of  enabling  him  to  establish  a  repository  for  the 
breeding  and  sale  of  English  horses,  cows,  sheep,  and  other  cattle, 
and  for  carrying  other  objects  into  effect ;  and,  with  reference  to 
the  grant  so  agreed  to  be  made,  Mr.  Thomas  entered  into  a  partner- 
ship with  the  plaintiff  Peter  Augustus  Lautour,  Edward  Gibbs, 
deceased,  the  defendants  Keate  and  Elphinstone,  and  *Williairi 
Kershaw.  They  executed  a  deed,  dated  the  1st  day  of  November, 
1825,  in  which,  after  reciting  the  grants  agreed  to  be  made    to 

(1)  27  R  R.  45  (3  Ru88.  149). 

(2)  54  R.  R.  795  (6  Bing.    N.   C. 
296}. 

(:^)  7R.  R.  417(10Ve8.  292). 
(■i)  11  RR.  137(I8Ve8. 12). 
(5)  32   R.  R    148  (1  Russ.  &  My. 
8iJ ;  1  Sim.  63). 


(6)  41  R  R  30  (3  My.  &  K.  113) 

(7)  78  R  R  132  (2  Ph.  425). 

(8)  22  R  R  84  (2  J.  &  W.  1). 

(9)  16  R  R  1  (4  Dow,  16). 

(10)  13  R  R  723  (4  Taunt,  662), 

(11)  13  R  R  663  (4  Taunt  511). 
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Mr.  Thomas,  it  was  recited,  that,  for  the  purposes  therein  men- 
tioned, they  had  agreed  to  enter  into  partnership  and  to  raise  a 
capital  of  24,000Z.,  in  shares  of  1,000Z.  each,  and  that  each  party 
to  the  deed  had  agreed  to  subscribe  for  and  take  four  shares,  and 
that  each  of  the  parties,  except  Thomas,  should  immediately 
pay  400Z.  into  the  hands  of  Stewart  Marjoribanks  &  Co.,  on 
account  of  the  partnership,  and  should  pay  the  remainder  when 
required,  (the  amount  of  the  shares  of  Thomas  being  to  be  paid 
as  after  provided).  And  it  was  witnessed,  that  the  parties  cove- 
nanted to  become  and  be  partners,  for  the  purpose  of  exporting 
English  horses,  cows,  sheep,  and  other  cattle  to  New  South  Wales 
and  Van  Diemen's  Land,  and  of  breeding  horses,  cows,  sheep,  and 
other  cattle,  and  selling  the  same  and  the  produce  thereof  in  New 
South  Wales  and  Van  Diemen's  Land,  and  also  of  cultivating  the 
growth  of  wool,  hemp,  flax,  tobacco,  corn,  and  all  such  other 
productions  to  which  the  soil  and  climate  were  best  suited,  and 
also  of  disposing  of  the  same  by  export,  as  they  might  think  fit, 
and  to  remain  and  be  partners  for  twenty-one  years,  from  the 
month  of  September  then  last.  The  partnership  was  to  be  called 
"  The  New  South  Wales  and  Van  Diemen's  Land  Establishment." 
The  lands  to  be  granted  to  Thomas  were  to  be  so  conveyed,  that  he 
and  the  other  partners  might  become  tenants  in  common  thereof, 
in  fee.  The  capital  might  be  increased  by  adding  shares,  the 
partners  were  to  receive  interest  at  5  per  cent,  per  annum,  in 
respect  of  their  shares,  before  any  division  of  profits.  All 
expenses,  losses  and  damages  which  might  be  incurred  in  carrying 
on  the  business  were  to  be  paid  and  borne  out  of  the  stock,  monies, 
and  effects  of  the  partnership,  and  if  the  same  should  become 
deficient,  then  *by  the  partners  out  of  their  respective  separate 
monies,  in  the  same  shares  and  proportions,  in  which  they  should 
be  respectively  entitled  to  the  remainder  of  any  net  gains  and 
profits.  When  it  became  necessary  to  pay  further  instalments  on 
the  shares,  calls  on  the  partners,  except  Thomas,  were  to  be  made, 
as  therein  provided.  Provision  was  made  for  the  conduct  and 
management  of  the  business,  and  for  the  keeping  and  stating  of 
the  accounts  yearly,  and  for  the  division  of  the  profits,  and  the 
deed  contained  several  other  provisions  to  which  it  does  not  seem 
necessary  particularly  to  advert. 

Soon  after  the  execution  of  the  deed,  Mr.  Thomas  went  to  Van 
Diemen*8  Land,  for  the  purpose  of  managing  the  affairs  and 
concerns  of  the  partnership  there.     Horses  and  other  cattle  were 
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procured,  as  it  would  seem,  to  a  considerable  extent,  if  not  princi- 
pally, by  or  through  the  agency  of  the  plaintiff  Colonel  Lautoar  ; 
and  the  business  of  the  partnership  was  commenced:  the  firm 
of  Marjoribanks  &  Co.,  consisting  of  the  defendant  Stewart 
Marjoribanks,  William  Kershaw  (one  of  the  partners),  and 
Archibald  John  Marjoribanks,  were  the  agents  employed  by  the 
partnership  in  London  for  the  purpose  of  shipping  cattle  and  other 
things  necessary  for  the  establishment  in  the  colony. 

The  plaintiffs  allege,  that  the  plaintiff  Lautour  was  totally 
unacquainted  with  business,  and  that  he  took  no  part  in  the 
management  of  the  undertaking,  and  never  interfered  in  or  with 
the  accounts  thereof. 

Mr.  Thomas  did  not  give  satisfaction  in  the  management  of  the 
business ;  and  on  the  21st  day  of  June,  1827,  the  other  partners 
executed  certain  deeds,  the  effect  of  which  seems  to  have  been,  to 
dissolve  the  partnership  as  to  Thomas,  to  revoke  the  powers  of 
•attorney  which  had  been  granted  to  him,  and  to  give  the  necessarj^ 
powers  to  Thomas  Dutton  to  carry  on  the  business  of  the  concern 
for  the  benefit  of  the  remaining  partners,  Lautour,  Gibbs,  Kershaw, 
Keate,  and  Elphin  stone. 

Thomas  subsequently  executed  a  deed  of  dissolution.  Other 
agents  were  from  time  to  time  appointed  in  the  colony,  and  the 
business  was,  for  some  time,  carried  on  for  the  benefit  and  at  the 
risk  of  the  other  partners,  without  any  other  or  new  arrangement 
being  made  between  them,  except  as  they  may  have  concurred  in 
carrying  on  the  business  in  a  manner  not  perfectly  accordant  with 
the  provisions  of  the  deed  of  November,  1825. 

Not  long  after  the  establishment  of  the  concern,  Kershaw 
assigned  his  share  and  interest  to  Archibald  John  Marjoribanks, 
who  thereupon  became  a  partner  with  Lautour,  Keate,  Gibbs  and 
Elphinstone;  but  he  afterwards  died,  and  his  share  became 
vested  in  his  father  Stewart  Marjoribanks,  as  his  legal  personal 
representative. 

It  appears  that  in  the  transaction  of  the  business  in  the  colony, 
the  parties  incurred  expenses  and  losses  to  a  much  greater  extent 
than  they  had  contemplated,  and  for  which  they  were  not  prepared. 
They  received,  from  time  to  time,  notices  of  debts  incurred  and  of 
bills  drawn  upon  them  by  their  agents  in  the  colony,  and  very 
often,  with  such  notices,  they  received  very  sanguine  accounts  of 
the  value  and  future  prospects  of  the  concern :  but  as  such  future 
prospects  were  to  be  realised  only  by  further  outlay,  which  none  of 
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the  parties  could  conveniently  make,  and  some  of  them  could  not 

make  at  all,  and  as  the  statements  of  the  ^agents  were  not  such  as 

could  be  securely  relied  on,  the  prospects  of  the  concern  to  those 

who    had    to  supply   the   expense   were,   for  a  long  time,  very 

unsatisfactory  and  discouraging. 

Archibald  John  Marjoribanks  being  dead,  and  Kershaw  having 
ceased  to  be  a  partner  witli  Stewart  Marjoribanks,  a  new  partner- 
ship was  formed  between  the  defendants  Stewart  Marjoribanks  and 
Ferrers  ;  and  the  firm  of  Marjoribanks  and  Ferrers  was  employed 
as  the  agents  of  the  establishment,  and  transacted  the  business  of 
the  establishment  in  London,  in  the  same  manner  as  the  former 
partnership  of  Marjoribanks  &  Co.  had  done.  The  accounts  of  the 
establishment  were  kept  by  Mr.  Down,  a  clerk  of  Marjoribanks  and 
Ferrers,  the  partners  met  to  transact  their  business  at  the  count- 
ing-house of  Marjoribanks  and  Ferrers,  and  there  gave  their 
directions  as  to  the  employment  of  agents,  the  shipment  of  stock, 
utensils,  and  stores,  and  the  acceptance  of  bills.  The  agents  of 
Marjoribanks  &  Co.,  or  Marjoribanks  and  Ferrers  made  such 
advances  as  were  required  for  carrying  on  the  business,  and  the 
partners,  at  their  meetings,  agreed  what  contributions  from  them, 
respectively,  were  required  to  repay  the  advances,  and  to  carry  on 
the  undertaking ;  and  thereupon,  when  required  or  thought  neces- 
sary, the  contributions  were  called  for  from  the  partners.  The 
calls  had  reference,  not  only  to  the  shares  of  capital  until  they  were 
paid  up,  but  to  the  sums  required  for  payment  of  expenses,  for 
which  the  agreed  capital  was  insufficient.  The  contributions  called 
for  from  each  partner  were  considered  to  be  due  from  the  partners 
severally,  and  each  partner  was  thereupon  charged  with  the  amount 
in  his  account  with  the  concern,  and  the  agents  who  had  advanced 
the  money  were,  and  reasonably  considered  themselves  to  be 
creditors  of  *the  whole  concern,  for  any  amount  due  to  them  until 
repaid. 

It  was  both  the  interest  and  the  duty  of  each  partner  to  con- 
sider, not  only  his  own  means,  but  also  the  means  of  his  co- 
partners, to  make  the  payments  or  contributions  required  for 
carrying  on  the  concern.  The  pressure  upon  each  would  be 
increased  and  might  become  overpowering,  by  any  failure  of  the 
others  to  support  their  part  of  the  burden,  and  every  one  had  a 
right,  by  all  fair  means,  to  require  security  or  protection  from  the 
others. 
On  the  9th  of  December,   1828,  at  a  meeting  between  Colonel 
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Elpliinstone  and  Mr.  Keate,  a  minute  was  made  in  the  partnership 
book  to  the  effect,  "  that  no  individual  member  of  the  establish- 
ment ought  to  ship,  on  his  own  account,  any  stock  or  other  article 
that  can  in  any  way  interfere  with  the  interest  of  the  establishment 
in  Van  Diemen's  Land,  without  previous  communication  with  and 
consent  of  the  other  parties  concerned." 

Amidst  the  embarrassment  of  the  concern,  and  the  increasing 
difficulties  of  the  parties  to  make  the  necessary  advances,  the  con- 
tributions due  from  Colonel  Lautour  fell  greatly  into  arrear ;  but, 
notwithstanding  what  was  due  from  him  to  his  partners,  he  was 
understood  to  be  engaged  in  separate  speculations  of  his  own,  and 
incurring  other  risks  than  those  to  which  he  was  liable  wiih  his 
partners ;  and  he  was  further  understood  to  intend  to  leave  England 
to  go  to  Van  Diemen's  Land.  He  seemed  to  be  about  to  withdraw 
from  the  country  without  satisfying  the  just  claims  of  his  partners ; 
to  go  to  the  place  where  the  partnership  business  for  profit  and  loss 
was  carried  on  ;  to  engage  in  separate  *speculations,  which  might 
compete  with  the  partnership  speculations,  over  which  he  had  the 
power,  to  which,  as  a  partner,  he  was  entitled.  At  that  time, 
on  the  balance  of  his  account  with  his  partners,  there  appeared 
to  be  due  from  him  for  principal  money  and  interest  the  sum 
of  2,413/.  98. 

It  seems  to  have  been  admitted,  that  he  could  not  then  pay  the 
whole  of  this  sum,  but  that  he  did  intend  and  hope  to  pay  so  much 
as  would  reduce  his  debt  to  1,000/. ;  and  his  partners,  and  also 
Marjoribanks  and  Ferrers,  apparently  relying  on  his  intention  and 
ability  to  do  so,  were  induced  to  agree  to  an  arrangement,  by  which 
the  sum  of  1,000/.  was  to  remain  due  from  him  on  security;  and 
under  the  directions  of  Marjoribanks  and  Ferrers,  who  acted  for 
all  parties,  the  indenture,  dated  the  4th  day  of  August,  1829,  was 
prepared.  It  was  made  between  Lautour  of  the  first  part,  Gibbs, 
Keate,  Elphinstone  and  Stewart  Marjoribanks  (as  administrator  of 
Archibald  John  Marjoribanks)  of  the  second  part,  and  Marjoribanks 
and  Ferrers  of  the  third  part,  and  was  executed  by  all  the  parties. 
It  recited,  that  upon  a  statement  of  the  concerns  of  the  partner- 
ship, so  far  as  the  same  could  then  be  made  up,  and  of  the 
advances  made  by  the  several  parties  in  respect  thereof,  Lautour 
w^as  indebted  to  the  partnership  in  the  sum  of  1,000/.,  as  be 
admitted,  and  was  desirous  to  make  uU  bib  interest  in  the  property 
and  effects  of  the  partnership  a  security  for  the  repayment  of  the 
1,000/.  with  interest  thereon,  and  of  all  further  sums  of  money. 
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which  it  might  be  necessary  to  advance  and  pay  on  account  of  the 
partnership,  in  respect  of  his  share  and  interest  therein :  and  it 
was  witnessed,  that  Lautour  granted,  sold,  and  assigned  all  his 
shares,  right,  and  interest  in  the  property  and  effects  of  the  part- 
nership to  Marjoribanks  and  Ferrers ;  *to  hold  to  them,  their 
heirs,  executors,  administrators  and  assigns  to  their  use ;  upon  trust, 
that  they,  upon  being  required  by  the  parties  of  the  second  part, 
should  sell  and  convert  into  money  all  the  property  and  effects 
thereby  assigned ;  and  in  the  meantine  and  until  such  sale  and  on 
behalf  of  Lautour,  to  carry  on  the  partnership.  The  monies  to 
arise  from  the  sale  were  to  be  applied,  in  the  first  place,  in  reim- 
bursing themselves  the  expenses  of  sale ;  secondly,  in  repayment 
to  the  partnership  of  the  1,0002.  and  interest,  and  such  further 
sums  as  Lautour  might  become  indebted  to  the  partnership,  with 
interest ;  and  the  residue  of  such  monies  (if  any)  was  to  be  paid 
to  Lautour.  And  Lautour  appointed  Marjoribanks  arid  Ferrers  his 
attornies  for  the  purposes  in  the  deed  mentioned.  And  he 
covenanted  not  to  revoke  any  of  the  powers  thereby  given,  nor  to 
interfere  in  the  management  of  the  partnership,  nor  to  release  any 
debt  due  to  the  partnership.  And  he  thereby  expressly  renounced 
and  disclaimed  all  right  and  title  to  interfere  in  the  management 
and  direction  or  control  of  the  partnership,  its  agents,  capital,  lands, 
live  and  dead  stock,  goods,  chattels,  and  effects  whatsoever,  or  any 
part  thereof,  in  the  colonies  of  New  South  Wales  and  Van  Diemen's 
Land. 

These  covenants  on  the  part  of  ^the  plaintiff  Lautour,  are  not 
slated  in  the  bill,  nor  is  the  relief  prayed  founded  upon  them.  I 
might  therefore  have  passed  them  over  without  notice,  but  they 
were  strongly  urged  in  argument,  as  manifesting  a  fraudulent 
intention  to  keep  the  plaintiff  in  ignorance,  and  take  advantage 
of  him. 

It  may,  I  think,  be  admitted,  that  the  covenants  were  unusual, 
though  it;  has  been  contended  for  the  defendants  that  they  were 
not;  but  under  the  circumstances  *the  question,  if  to  be  enter- 
tained at  all,  is,  whether  they  afford  any  evidence  of  fraud  or 
oppression.  The  plaintiffs  say,  that  Colonel  Lautour  was  in  a  state 
of  great  pecuniary  difficulty  and  embarrassment.  The  defendants 
knew  that  the  plaintiff  Lautour,  though  understood  to  be  engaged  in 
other  speculations,  did  not  even  affect  to  have  the  present  means  of 
paying  the  whole  of  the  debt  due  from  him  to  the  partnership. 
He  was  about  to  leave  1,000/.  at  least  due  from  him,  and,  as  it 
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seems,  had  formed  a  plan,  not  only  to  leave  England,  but  to  go  to 
or  near  to  the  place  in  which  the  property  of  the  concern  inras 
situate,  and  in  which  the  business,  for  profit  or  loss,  was  to  be 
carried  on.  After  having  read  the  correspondence  and  evidence  in 
this  case,  and  not  taking  into  account  the  increased  risk  of  loss  and 
inability  to  pay,  which  Colonel  Lautour  was  incurring  by  his 
separate  speculations,  I  am  not  surprised  at  the  other  parties  being 
desirous  to  guard  themselves  against  his  interference,  either  in 
England  or  in  the  colony ;  and  it  appears,  that  the  deed  had  two 
objects,  one,  to  obtain  security  for  what  was  then  or  afterwards  to 
become  due  from  Lautour,  the  other,  (which  under  the  circum- 
stances was  perhaps  quite  as  important),  to  prevent  Lautom*  from 
interfering  in  the  business  of  the  concern  till  his  debt  was  paid. 

Lautour  did  not  reduce  his  debt  to  the  partnership  to  the  sum  of 
1,000/.,  according  to  the  understanding  or  agreement  at  the  time 
when  the  deed  was  executed;  but,  in  the  following  month  of 
September,  he  paid  1,000/.,  and  thereby  reduced  the  debt  due  from 
him  to  an  amount  not  far  exceeding  1,400/.  In  the  bill  it  is 
alleged,  that  the  1,000/.  paid  by  the  plaintiff  in  September,  1829, 
was  in  full  satisfaction  of  all  that  was  intended  to  be  secured  by 
the  indenture  of  August,  1829.  This  is  one  of  many  untrue  state- 
ments permitted  to  stand  in  *the  bill,  after  the  error  must,  as  I 
think,  have  been  apparent  to  the  plaintiff  upon  the  documents, 
even  if  he  can  be  conceived  to  have  forgotten  the  facts  as  they  took 
place  at  the  time. 

It  does  not  appear,  that  after  the  execution  of  the  deed,  the 
plaintiff  took  any  part  in  the  concern,  or  attended  at  the  counting- 
house  of  the  agents  for  the  purpose  of  inspecting  the  books  and 
accounts.  He  was  indebted  to  the  partnership  in  a  sum  of  money, 
which  he  either  could  not  or  did  not  choose  to  pay.  I  should  have 
thought  it  clear  that  he  could  not  pay,  if  it  did  not  appear  that  he 
was  continually  engaged  or  engaging  in  other  speculations  requiring 
capital.  He  had  covenanted  not  to  interfere,  and  he  did  not :  but 
his  pecuniary  embarrassments,  which,  notwithstanding  his  engaging 
in  other  speculations,  were  probably  real,  appear  to  have  increased 
upon  him.  In  April,  1880,  he  was  imprisoned  for  debt;  on  the 
29th  of  May  following,  a  commission  of  bankruptcy  was  issued 
against  him ;  he  was  found  and  declared  a  bankrupt,  and  Mr.  Brown 
and  other  persons  were  appointed  assignees  of  his  estate  and  effects. 

Lautour  disputed,  as  he  had  a  right  to  do,  the  validity  of  the 
commission,  and  now,  evidently  suffering  great  embarrassment  and 
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distresB,  he  seems  to  have  used  his  utmost  endeavours  to  procure 
the  commission  to  be  superseded,  and  if  possible  to  go  out  to  the 
colonies,  upon  some  new  and  independent  speculation,  which, 
notwithstanding  his  distress,  he  seems  even  then  to  have  thought 
himself  in  a  condition  to  undertake. 

All  the  difficulties  to  which  his  partners  were  subjected  by  his 
omission  to  pay  the  contributions  due  from  him  were  very  greatly 
increased  by  his  new  position,  *and  his  endeavours  and  avowed 
intentions  to  be  relieved  from  it. 

If  the  commission  had  been  known  to  be  valid,  the  assignees 
might  have  been  dealt  with  for  a  settlement ;  but  the  commission 
being  disputed,  there  was  a  partner,  apparently  bankrupt,  with  an 
uncertainty  whether  he  was  really  so  or  not,  and  no  satisfactory 
means  of  settlement  appeared  :  but  undoubtedly  the  other  partners 
must  have  been  desirous,  and  even  exceedingly  anxious,  to  escape 
from  the  situation  in  which  they  were  placed,  by  getting  rid,  if  they 
could,  of  Lautour,  and  all  claims  in  respect  of  his  share. 

This  desire  and  anxieiy  appears  in  several  of  the  letters  which 
have  been  produced.  The  defendants  explain  it  by  the  circum- 
stances of  the  case;  the  plaintiffs  impute  every  thing  that  was 
done  to  a  fraudulent  intention  to  take  advantage  of  Lautour's  dis- 
tress, to  procure  for  themselves  a  transfer  of  his  interest  without 
consideration,  or  sufficient  consideration. 

Upon  the  appointment  of  agents,  questions  arose  as  to  the 
necessity  of  Colonel  Lautour's  concurrence  in  the  grant  of  the 
powers ;  and  upon  advances  being  made  by  the  agents,  questions 
arose  respecting  the  liability  to  pay  the  calls  or  contributions 
required  in  respect  of  Lautour's  share ;  the  hope  of  obtaining  any 
thing  from  Lautour  had  entirely  failed,  and  all  along  there  was  an 
apprehension  that  the  Grown  might  resume  or  revoke  the  grants  or 
intended  grants  of  land,  for  want  of  something  being  done,  which 
could  only  be  done  by  increased  outlay  of  money. 

In  the  meantime  and  on  the  28th  of  June,  1830,  Mr.  Keate  was 
informed  by  a  letter  from  the  agent  Mr.  *Dutton,  dated  the  17th  of 
January,  1880,  that  Colonel  Lautour  expressed  his  wish  to  be  in 
the  colony,  saying,  that  if  he  were  to  come,  he  would  speedily 
settle  every  thing;  and  Mr.  Dutton,  after  intimating  that  Lautour 
was  engaged  in  speculations  in  Van  Diemen*s  Land,  Sydney,  Swan 
Biver,  &c.,  stated,  that  he  feared  his  ruin,  and  he  hinted  at  his 
being  engaged  in  other  transactions,  contrary  to  his  duty  as  a 
partner. 
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In  July,  1880,  Colonel  Lautour,  stating  that  he  had  made  repeated 
applications  for  accounts  (of  which  however  there  is  no  evidence), 
requested  a  statement  of  accounts  to  be  transmitted  to  him  for  his 
assignees.  The  statement  was  sent  to  him  accordingly,  and  his 
attention  to  his  own  interest  was  immediately  shown,  by  a  claim 
which  he  made  for  a  sum,  for  which  credit  had  not  been  given  to 
him. 

The  partners,  in  their  difficulties,  conceived  that  they  might 
remunerate  a  managing  agent  by  giving  him  a  portion  of  land  for 
himself,  and  so  avoid  the  necessity  of  making  further  calls  in 
England ;  but  knowing  that  this  could  not  be  done  without  some 
arrangement  with  Colonel  Lautour  or  his  assignees,  they  opened  a 
negotiation  with  his  assignees  for  that  purpose  in  October,  1830. 

The  negotiation  continued  for  some  time,  but  failed  in  conse- 
quence of  the  state  of  Colonel  Lautour's  affairs  :  and  thus  the  other 
partners,  engaged  as  they  were  in  a  concern  which  was  at  that  time 
very  hazardous  and  even  disastrous,  if  not  ruinous,  to  an  extent 
which  made  them  desirous  to  wmd  up  the  concern  in  any  way 
likely  to  occasion  them  the  least  loss,  could  not  sell,  or  reward  an 
agent  by  giving  him  a  portion  of  land,  or  even  grant  powers  of 
attorney  which  should  be  free  from  hazard.  *The  management  in 
the  colony  was  not  satisfactory,  and  although  Colonel  Lautour  may 
Lave  thought  that  he  could  have  improved  it,  such  does  not  appear 
to  have  been  the  opinion  of  his  partners,  who  had  long  been  alarmed 
at  the  thoughts  of  his  going  to  the  colony,  and  interfering  in  the 
business.  On  the  11th  of  September,  1831,  he  wrote  to  Colonel 
Elphinstone  as  follows :  ''  I  have  heard  from  respectable  persons, 
and  in  short  seen  letters  from  Van  Diemen's  Land,  saying,  that  the 
estate  of  the  Company  cannot  go  on  without  one  of  the  partners 
will  go  out  and  settle  on  it.  Probably  you  will  have  heard  I  am 
going  out  (meaning  to  Van  Diemen's  Land)  very  soon,  having 
nearly  arranged  every  thing  to  supersede  the  bankruptcy.  This,  of 
course,  will  place  me  with  regard  to  my  share  as  I  was  originally. 
My  wish  would  be  to  take  charge  of  what  belongs  to  me,  as  soon  as 
what  is  due  to  Mr.  Stewart  Marjoribanks  be  wiped  off."  In  these 
few  words  he  shows,  1.  That  he  expected  to  supersede  the  com- 
mission ;  2.  That  he  was  in  communication  with  some  person  who 
gave  him  information  on  which  he  relied  from  the  colony ;  3.  That 
he  intended  to  go  to  Van  Diemen's  Land ;  4.  That  he  expected  his 
position  as  to  his  share  would  be  as  it  was  originally ;  meaning,  I 
suppose,  before  the  bankruptcy,  not  as  he  was  in  August,  1829 ; 
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5.  That  he  wished  to  take  charge  of  what  belonged  to  him,  as  soon 
as  his  debt  to  Stewart  Marjoribanks  was  wiped  o£f.  He  therefore 
admits  the  debt,  which  could  only  mean  his  debt  to  the  partnership, 
though  spoken  of  as  his  debt  to  Stewart  Marjoribanks;  and, 
admitting  the  debt,  he  also  admits  that  its  existence  would  delay 
his  taking  charge  of  what  belonged  to  him. 

The  plaintiff's  intimation  of  his  intention  to  go  out,  and  of  his 
wish  to  take  charge  of  what  belonged  to  him,  and  the  statements 
made  by  Mr.  Dutton,  must  have  ^increased  the  alarm  of  his 
partners,  and  made  them  still  more  desirous  to  defeat  his  intentions, 
or  to  protect  themselves  against  his  proceedings. 

Colonel  Lautour  presented  his  petition  to  supersede  the  com- 
mission on  the  12th  of  November,  1881.  He  hoped  to  raise  money 
for  the  occasion  from  Messrs.  Gale  &  Son,  to  whom  he  was  already 
indebted;  and  their  solicitors,  Messrs.  Nind  and  Cotterill,  after 
some  communication  with  him  on  the  subject,  applied  to  Messrs. 
Freshfield  &  Son  (the  solicitors  of  the  partnership),  for  such  a 
statement  of  account  as  would  show  the  position  of  Lautour  with 
his  colleagues.  In  the  negotiation  which  took  place,  Nind  and 
Cotterill,  acted  as  solicitors  and  agents  of  Gale  &  Son,  to  whom 
the  plaintiff  Lautour  was  indebted,  and  from  whom  he  hoped  to 
obtain  a  further  advance  of  money.  The  plaintiff  alleges,  that 
Nind  and  Cotterill  were  not  his  solicitors  or  agents.  It  does  not 
appear  that  Nind  and  Cotterill  were  the  solicitors  or  agents  of  the 
plaintiff  on  any  other  occasion  than  this;  but  I  am  satisfied  that, 
on  this  occasion,  they  were  and  acted  as  his  agents,  with  his  full 
knowledge,  acquiescence,  and  authority.  In  the  course  of  the 
treaty,  and  by  letter  dated  the  28th  of  November,  1881,  Messrs. 
Freshfield. stated  to  Nind  and  Cotterill,  that  Colonel  Lautour  was 
liable .  to  8^500/.,  besides  interest  for  calls  theretofore  made,  and 
^hat  in  order  to  make  his  share  worth  any  thing,  the  whole  concern 
must  first  pay  17,5C0Z.,  a  sum  which  they  were  assured  Colonel 
Lautour  did  not  expect  it  to  realise,  and  though  they  considered  his 
interest  to  be  of  no  value,  they  offered  to  pay  him  2502.  for  a  release. 
He  endeavoured  to  obtain  a  larger  sum,  and  also  wished  that  what 
should  be  given  to  him  as  a  consideration,  should  be  given  to  him 
in  the  form  of  land  in  the  colony ;  but  the  defendants  refusing  to 
vary  their  offer,  the  plaintiff  *at  length  consented  to  accept  it,  and 
his  consent  was  communicated  to  Messrs.  Freshfield  by  a  letter 
signed  by  Mr.  Cotterill,  dated  5th  December,  1881,  and  in  these 
words :  "  I  have  persuaded  Colonel  Lautour  to  take  the  2502.    The 
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matter  cannot  be  completed  till  he  has  obtained  his  8tiper8ede€is, 
which  I  expect  will  be  ordered  to-morrow."    At  the  request  of  Nind 
and  Gotterill,  the  draft  of  an  indenture  for  the  final  completion  of 
the  agreement  was  sent  to  them  on  the  6th  December,  1831,   but 
the  plaintiff  did  not  obtain  his  supersedeas  at  the  time  when   he 
expected.    An  order  was  indeed  made  in  the  bankruptcy  on  the  9th 
day  of  December,  1881,  by  which  the  plaintiff  was  ordered  to  do 
certain  things,  with  a  view  to  the  supersedeas  of  the  commission- 
Those  things  were  not  done,  and  it  remained  doubtful  whether  the 
plaintiff  would  be  able  to  obtain  the  supersedeas;  and  in  conse- 
quence of  the  unsettled  state  of  his  affairs,  nothing  further  was  at 
that  time  done  towards  the  completion  of  the  agreement ;  but  the 
parties  seem  to  have  considered  it  to  be  a  valid  and  binding  agree- 
ment,  so  far  as,   under  the  circumstances,    it    could    be.     The 
plaintiff,   Lautour,   repeatedly,   at  co  siderable  distances  of  time, 
claimed  to  be  entitled  to  the  benefit  of  it,  and  his  letters  of  the 
18th  February,  the  8th  May,  the  19th,  the  2l8t,  and  the  22nd  July 
in  the  year  1832,  are  produced,  for  the  purpose  of  proving  that  he 
did  claim  such  benefit,  and  gratefully  accepted  501.  in  part  payment 
of  the  2502.,  the  consideration  provided  for  him  by  the  agreement. 
It  appears  that  when  he  wrote  his  letters  of  the  18th  February,  and 
8th  May,  he  was  in  communication  with  his  solicitor,  Mr.  Poole, 
and  when  he  wrote  the  letters  of  July,  he  was  desirous  to  receive 
the  money  himself,  and  to  prevent  its  being  received  or  attached  by 
Messrs.  Gale,  on  whose  behalf  it  was  subsequently  claimed,  and  to 
whom,  on  another  ^occasion,  he  admitted  it  to  be  due,  in  a  letter 
in  which  he  also  refers  to  his  solicitor  Mr.  Poole. 

In  the  meantime,  the  prospects  of  the  Company  seem  to  have 
been  somewhat  improving.  Favourable  accounts,  resting  p^haps 
on  a  better  foundation,  were  from  time  to  time  made,  and  some 
receipts  of  valuable  produce  were  made,  but  it  is  apparent  that  the 
prospect  was  still  very  doubtful.  Great  expenditure  and  loss  had 
been  incurred,  no  compensating  returns  were  received,  and  the 
ultimate  result  was  still  subject  to  great  hazard.  It  was  in  these 
circumstances,  that  Colonel  Gibbs,  in  the  year  1834,  desired  to  be 
altogether  released  from  his  liability.  He  was  then  indebted  to  the 
partnership  in  upwards  of  3,0002.,  and  liable  to  contribute  to  such 
future  contributions  as  might  be  necessary,  and  he  offered  to  release 
all  his  claims  upon  the  property  and  effects  of  the  partnership,  in 
consideration  of  his  being  released  by  his  copartners  from  his  debt 
to  them,  and  all  further  contributions.    An  arrangement  for  that 
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purpose  was  accordingly  made,  and  was  carried  into  effect  by  deed, 
dated  in  July,  1885,  and  the  sum  of  8,5712.  8$.  9d,  was  the  amount 
of  the  present  debt  from  which  Colonel  Gibbs  was  then  released. 

The  plaintiffs  have  endeavoured  to  make  out,  that  the  same  sort 
of  fraud  which  they  allege  to  have  been  practised  against  Lautour, 
was  also  and  in  like  manner  practised  on  Colonel  Gibbs,  but  in  this 
endeavour  they  have  entirely  failed. 

The  agreement  made  in  December,  1881,  though  considered 
binding,  was  not  completed  ;  and  in  consequence  thereof,  the  share 
of  Lautour  was  not  treated  as  extinguished  or  as  merged  with  the 
shares  of  the  other  ^parties,  but  was  still  the  subject  of  separate 
account  in  the  books  of  the  partnership. 

The  completion  of  the  agreement  having  been  suspended,  only  by 
reason  of  the  supersedeas  not  having  been  granted,  and  the  delay 
in  granting  the  supersedeas  having  arisen  from  the  plaintiff  not 
having  performed  certain  conditions,  which  he  alleged  he  was  not 
bound  to  perform,  he,  at  length,  as  he  stated,  was  compelled  by  the 
circumstances  of  distress  in  which  he  was  placed,  to  submit  to  all 
the  terms  imposed  upon  him  by  those  who  ofifered  the  supersedeas, 
and  having  immediate  occasion  for  the  sum  of  1502.,  he  requested 
Mr.  Marjoribanks  to  lend  him  the  same,  promising  to  repay  it  out 
of  the  money  he  was  to  receive  from  the  assignees  on  his  settlement 
with  them ;  adding  to  his  promise  these  words,  *'  as  although  your 
firm  will  have  to  pay  me  2002.  then,  still  that  sum,  I  know,  is  to  go 
to  Mr.  Gale."  It  cannot  be  doubted,  that  this  expression  referred 
to  the  agreement  of  December,  1831.  After  communication  with 
Mr.  Ferrers,  it  was  agreed,  that  although  the  supersedeas  had  not 
then  been  obtained,  the  agreement  of  December,  1831,  should  be^ 
immediately  completed,  and  the  plaintiff  was  urgent  to  have  it 
completed  at  once,  in  order  that  he  might,  without  delay,  remit  the 
money  he  was  to  receive  to  his  family,  who  were  in  great  want  of  it. 

The  plaintiff  was  told,  that  on  the  balance  of  his  account,  as  it 
then  stood,  (and  continued  from  the  account  as  it  stood  in  Decem- 
ber, 1831)  the  sum  due  from  him  was  5,4892.  8s.  4d.  In  this  he 
acquiesced ;  he  did  not  examine,  or  ask  to  examine,  any  books  or 
accounts.  He  particularly  requested  that  Mr.  Freshfield  might  not 
know  what  was  doing,  as  he,  the  plaintiff,  had  a  horror  of  all 
lawyers ;  but  in  other  respects,  he  seems  to  have  *been  alive  to 
his  own  interest :  and  in  speaking  of  a  distinct  claim  which  he  had 
for  802.  on  account  of  Mr.  Beauvais,  he  expressly  alluded  to  the 
flourishing  state  of  the  concern.     So  that  the  arrangement  then 
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proceeded  upon  his  own  notion  that  the  concern  was  flourishing, 
and  at  his  own  request  no  lawyer  was  consulted  on  his  behalf. 
The  draft  of  the  deed  prepared  in  1881  was  altered,  with  the  inten> 
tion  of  adapting  it  to  the  state  of  the  case.  In  May,  1886,  it  was 
executed  by  the  plaintiff,  who  thereupon  received  2001.,  which, 
together  with  the  sum  of  501.  before  paid  to  him,  made  up  the 
consideration  sum  of  2502. ;  and  from  that  time  till  more  than  two 
years  afterwards,  no  complaint  was  made  of  it. 

There  was  a  mistake  in  the  statement  made  in  the  deed  as  to  the 
sums  stated  to  be  before  and  then  paid.  It  was  recited,  that  on 
account  of  the  250/.,  (the  consideration  money,)  1002.  had  been 
previously,  and  1502.  was  then  paid;  whereas,  in  fact,  only  50/. 
had  been  before  paid,  and  2002.  was  then  paid.  The  same  mistake 
occurs  in  the  receipt  signed  by  Colonel  Lautour.  The  fact  is  not 
disputed,  and  nothing  turns  upon  it. 

The  deed  is  made  between  Lautour  of  the  first  part,  Marjoribanks 
and  Ferrers  of  the  second  part,  and  Keate,  Elphinstone,  and 
Marjoribanks  of  the  third  part.  It  recites  the  deed  of  the  4th  of 
August,  1829,  that  Lautour  was  indebted  to  the  parties  of  the  third 
part  in  the  sum  of  6,4392.  8<.  id.,  for  advances  made  by  them  on 
account  of  Lautour  for  the  purpose  of  carrying  on  the  partnership, 
and  that  it  was  agreed  between  the  parties,  that,  in  consideration 
of  the  said  sum  of  5,4892.  8s.  4d.  so  due  and  of  2502.  to  be  paid  to 
Lautour,  he  should  release  and  convey  to  the  parties  of  the  third 
part,  all  his  right,  title,  and  interest  in  the  property  and  effects  of 
the  partnership,  freed  from  all  claim  and  equity  of  ^redemption, 
and  release  all  claim  thereon,  and  declare  the  dissolution  of  tho 
partnership,  so  far  as  regarded  him.  And  stating  the  sum  pre- 
viously paid  erroneously,  (as  I  have  before  mentioned,)  it  was 
witnessed,  that  in  pursuance  of  the  agreement,  and  for  the  con- 
siderations therein  mentioned,  Marjoribanks  and  Ferrers,  at  the 
request  and  by  the  direction  of  Lautour,  released,  conveyed  and 
assigned  to  Keate,  Elphinstone,  and  Marjoribanks,  all  the  right, 
title,  and  interest  of  Lautour,  in  and  to  all  the  property  and  effects 
of  the  partnership ;  to  hold  the  same  to  the  use  of  Keate,  Elphin- 
stone,  and  Marjoribanks,  free  from  all  right  and  equity  of 
redemption  under  the  deed  of  August,  1829.  He  appointed  them 
his  attornies  for  the  purposes  therein  mentioned,  and  released  them 
from  every  claim  which  he  might  have  against  them,  for  or  in 
respect  of  or  by  reason  or  on  account  of  the  copartnership,  or  of 
any  property  or  effects,  matter  or  thing,  belongmg  or  in  anywise 
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relating  thereto.  And  it  was  declared,  that  the  partnership  was 
dissolved  and  should  eease,  as  far  as  concerned  Lautour. 

The  continuing  partners  did  not  enter  into  this  transaction, 
without  incurring  the  risks  which  could  not  be  avoided,  in  conse- 
quence of  Lautour  not  having,  even  then,  obtained  the  supersedeas 
of  the  commission  of  bankrupt,  which  was  then  in  force  against 
him ;  but  subject  to  those  risks,  it  was  considered  that  a  final 
settlement  was  made  with  Colonel  Lautour.  The  business  of  the 
establishment  was  afterwards  carried  on  by  the  continuing  partners 
for  their  own  benefit,  wholly  independently  of  Latour,  who,  having 
obtained  his  release  and  the  250Z.  agreed  to  be  given  in  1881,  did 
not,  ostensibly  at  least,  interfere  with  them,  or  make  any  claim 
upon  them;  but  allowed  them  to  proceed  with  their  business,  on 
the  faith  of  the  arrangement  into  which  he  had  entered,  till  the 
*year  1889.  An  order  in  his  bankruptcy  was  made  on  the  22nd  of 
December,  1888,  and  thereby  it  was  ordered,  that  the  persons  therein 
mentioned,  (Mr.  Brown  and  others,)  should  convey  and  assure 
Lautour*8  share  of  the  partnership  grants  of  land  and  cattle,  stock 
and  implements,  with  the  accumulations  thereof,  to  Lautour  him- 
self, or  to  a  trustee  to  be  nominated  by  him.  Lautour  nominated 
his  co-plaintiff  in  this  cause,  Joseph  Enight,  to  be  his  trustee  ;  and 
in  consequence  of  the  order,  indentures,  dated  the  6th  and  7th  of 
February,  1889,  were  made  and  executed,  by  and  between  the 
persons  named  in  the  order  of  the  first  part,  the  plaintiff  Enight  of 
the  second  part,  and  Lautour  of  the  third  part ;  and  thereby  Lautour's 
alleged  share  of  the  property  and  effects  of  the  partnership  were 
conveyed  and  assigned  to  the  plaintiff  Enight,  ill  trust  for  Lautour, 
for  the  purposes  therein  mentioned. 

These  deeds  were  almost  immediately  followed  by  the  demand  of 
Lautour  to  have,  what  he  called,  his  share  or  the  value  of  his  share 
of  the  partnership,  and  that  demand  being  resisted,  he  filed  his 
original  bill  in  this  cause  on  the  22nd  of  March,  1889.  The  object 
is  to  set  aside  the  deeds  of  the  4th  of  August,  1829,  and  the 
2nd  May,  1886,  on  the  ground  that  they  were  obtained  by  direct 
fraud,  and  for  inadequate  considerations.  It  is  alleged  in  the  bill, 
that  the  plaintiff  was  a  person  wholly  unacquainted  with  business, 
that  he  did  indeed  procure  a  supply  of  horses  and  other  stock  for 
the  concern,  but  except  as  to  that  supply,  he  took  no  part  in  the 
management  of  the  undertaking,  that  he  was  entirely  ignorant  of 
the  transactions  and  business  of  the  partnership,  and  having  fallen 
into  pecuniary  embarrassments,  the  defendants,  his  partners,  formed 
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a  scheme  to  exclude  him  from  what  they  knew  to  be  a  very  valuable 
concern,  and  obtain  *from  him  a  transfer  of  his  interest  therein  at 
an  inadequate  price :  and  that,  for  this  purpose,  they  designedl3* 
kept  him  in  ignorance  of  the  true  value  which  was  known  to  them, 
and  then  wilfully  and  intentionally  took  a  fraudulent  advantage  of 
that  ignorance  and  of  his  distress,  and  by  pressure  compelled  him 
to  execute  the  deeds  which  are  now  sought  to  be  set  aside. 

Now  it  is  satisfactorily  made  out,  that  the  plaintiff,  although  he 
might  be  improvident,  was  not  a  person  wholly  unacquainted  with 
business  or  unmindful  of  his  own  interest.     It  is  not  true  that  lie 
never  interfered  in  the  management,  except  in  procuring  a  supply 
of  horses,  and  stock ;  on  the  contrary,  it  appears,  that  up  to  tlie 
4th  August,  1829,  he  took  an  active  part  in  the  concern,  had  arS 
good  means  of  being  and  probably  was,  as  fully  acquainted  with  the 
transactions  and  business  of  the  partnership  as  any  of  the  other 
partners,  and  nothing  was  concealed  from  him.    All  the  partners 
were  in  more  or  less  difficulty  and  embarrassment ;   they  were 
engaged  in  a  speculation  which,  to  say  the  least  of  it,  was  very 
hazardous,  their  expenses  were  greater  than  they  had  contemplated 
or  were  prepared  for.     It  was  impossible  to  ascertain  the  true  value 
of  the  concern.     They  were  obliged  to  depend  on  agents,  whose 
accounts  were  not  strictly  to  be  relied  on,  were  flattering  when 
advances  were  required,  and  the  contrary  when  want  of  return  and 
profit  was  to  be  excused.    All  the  partners  were  more  or  less  at  a 
loss  what  to  do  or  whom  to  blame,  but  in  respect  of  knowledge, 
they  were  on  equal  terms  at  least ;  though,  if  I  were  at  liberty  to 
conjecture,  there  might  be  some  reason  for  supposing,  that  the 
plaintiff  Lautour,  by  separate  correspondence  and  his  own  specu- 
lations, procured  some  information  or  experience  more  than  the 
others  possessed.     On  the  other  hand,  it  does  appear,  that  the 
plaintiff  Lautour  became  ^considerably  embarrassed  in  his  circum- 
stances, being  engaged  or  planning  engagements  in  other  specula- 
tions.    It  may  be  true,  that  his  contributions  to  this  concern  added 
to  his  embarrassments,   and  made  his  other  speculations  more 
difficult;    but  it  does  not  appear   that  his  copartners  had  any 
concern  with  his  embarrassments,  or  were  even  acquainted  with 
them,  till  a  late  period  of  these  transactions,  any  otherwise  than  as 
his  difficulties  might  be  inferred  from  his  failure  to  pay  the  contri- 
butions which  were  due  from  him.     The  mere  non-payment  of  the 
contributions,  which  he  was  called  upon  to  pay,  was,  of  itself,  very 
injuriotts  to  his  partners ;    but,  accompanied,  as  it  was,  bj  the 
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knowledge  ttiat  the  plaintiff  was  engaged  in  other  speculations 
necessarily  expensive  and  hazardous,  and  also  competing  with  the 
business  of  the  partnership,  and  that  he  intended  to  go  out  to 
Van  Diemen's  Land,  a  state  of  things  arose,  which  made  it  very 
important  to  the  other  members  of  the  partnership,  not  only  to 
obtain  security  for  what  was  or  might  become  due  from  the  plain- 
tiff, but  also  to  control  him  and  prevent  his  interference  in  the 
management  of  the  concern. 

I  am  of  opinion,  that  the  plaintiffs  have  wholly  failed  in  their 
attempt  to  impeach  the  deed  of  the  4th  of  August,  1829.  It  is 
probable,  that  when  that^eed  was  executed,  the  other  partners 
would  have  been  glad  to  get  rid  of  the  plaintiff  altogether,  but  such 
does  not  appear  to  have  been  the  object  of  the  deed,  which,  as  I 
have  stated,  was  twofold,  first  to  obtain  security,  and  secondly,  to 
prevent  the  plaintiff's  interference,  whilst  he  continued  indebted. 
By  paying  the  debt  he  might  have  been  freed  from  the  control 
which  was  imposed  on  him;  he  obtained  the  forbearance  which 
the  deed  gave  him  by  submitting  to  the  terms ;  and  it  does  not 
appear  to  me,  that  it  was  unreasonable  to  require  *those  terms,  or 
that  any  advantage  was  taken  of  the  plaintiff  to  obtain  them. 
After  the  execution  of  the  deed,  the  plaintiff  did  not  interfere,  and 
though  his  deht  remained  or  was  increasing,  calls  for  contributions 
were  not  made  upon  him,  and  no  longer  added  to  his  embarrass- 
ments, which,  however,  seem  to  have  pressed  more  and  more 
heavily  upon  him.  His  co-partners  had  nothing  to  do  with  them, 
and  did  not  refuse  to  give  him  any  information  he  asked  for 
respecting  the  concern,  as  appears  by  the  answer  made  to  his 
enquiries  in  July,  1880. 

It  seems  unnecessary  to  comment  at  any  length  on  the  corre- 
spondence, which  affords  the  best  information  we  have  respecting 
the  state  and  prospects  of  the  concern  between  August,  1829,  and 
December,  1881.  I  think  that  nothing  had  occurred  to  make 
reasonable  men  consider  the  prospect  much,  if  at  all,  better  than 
it  was  in  August,  1829.  The  partnership  necessarily  suffered  great 
inconvenience  from  the  situation  and  circumstances  of  Lautour. 
The  real  value  of  his  interest,  or  the  amount  of  what  might  be  due 
to  or  from  him  on  a  final  winding  up  of  the  concern  could,  of 
course,  be  ascertained  accurately  only  by  winding  up  and  sale; 
but  taking  the  accounts  as  they  were  kept  on  behalf  of  all  and  as 
they  were  binding  on  all  unless  errors  could  be  proved,  it  seemed 
in  the  year  1881  very  probable,  at  least,  that  if  the  whole  property 
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had  been  sold  and  the  concern  wound  up  and  settled,  nothing 
would  have  been  found  coming  to  Lautour.  After  the  year  1830, 
I  do  not  find  that  any  attempt  was  made  by  the  other  partners  to 
obtain  Lautour's  share  by  any  direct  assignment  from  him,  till,  in 
consequence  of  the  treaties  entered  into  on  behalf  of  Gale  &  Son, 
and  of  the  plaintiff,  the  agreement  of  December,  1881,  was  entered 
into.  I  think  that  the  plaintiff  was  bound  by  the  acts  of  *Nind 
and  Cotterill,  who,  if  not  then  his  solicitors,  were  certainly 
employed  or  authorised  by  him  to  act  as  his  agents,  for  the 
purposes  of  the  arranp:ement  then  contemplated.  It  seems  extra- 
ordinary that  the  plaintiff,  after  havin>  acquiesced  at  the  time 
and  having  so  often  afterwards  sought  the  benefit  of  that  agree- 
ment, should  now  think  himself  at  liberty  to  disclaim  the  authority 
of  Nind  and  Cofcterill,  and  to  insist,  that  the  arrangement  of  which 
he  claimed  the  benefit  was  not  binding  upon  him.  If  the  plaintiff 
had  been  (as  he  hoped  to  be)  in  a  situation  to  perform  that  agree- 
ment immediately  after  it  was  entered  into,  there  is  nothing  to 
show  or  make  it  probable,  that  he  would  not  have  done  so  without 
hesitation.  That  the  agreement  was  not  then  completed  was 
probably  rather  his  misfortune  than  his  fault.  The  other  parties 
to  the  agreement  were  in  no  respect  the  cause  of  the  delay ;  they 
were  great  sufferers  by  it.  I  think  that  the  agreement  was  a  valid 
agreement,  and  that  this  Court  would  not  have  permitted  Lautour 
to  act  in  violation  of  it. 

But  the  draft  of  the  deed  by  which  it  was  intended  to  be  com- 
pleted was  not  finally  settled  in  December,  1881,  the  order  for  a 
supersedeas  not  being  then  obtained.  The  plaintiff  was  not  in  a 
position  to  complete  the  agreement  even  in  April,  1886,  and  at  his 
request  and  for  his  relief,  in  the  circumstances  of  distress  in  which 
he  represented  himself  to  be,  the  deed  of  the  2nd  of  May,  1836, 
was  executed.  It  was  prepared  upon  the  plan  of  the  draft  which 
was  sent  to  Nind  and  Cotterill  in  December,  1881,  not  upon  any 
request  or  sut^'gestion  of  claim  of  the  defendants,  but  at  the  special 
and  urgent  request  of  the  plaintiff  himself.  It  is  alleged  for  the 
defendants,  that  information  was  offered  to  the  plaintiff  which  lie 
declined  to  receive,  saying  that  he  knew  all  about  it,  ♦and  only 
wanted  to  be  free  of  the  concern.  This  is  stated  in  the  answer, 
and  said  to  be  so  in  the  evidence  of  Ferrers,  which  was  not  read ; 
and  as  I  cannot  say,  that  in  strictness,  the  statement  in  the  answer 
is  so  necessarily  connected  with  passages  read  by  the  plaintiff,  as 
to  entitle  the  defendants  to  read  it  on  their  behalf,  the  allegation 
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to  which  I  have  referred  is  not  proved ;  but  it  is  not  inconsistent 
with  the  rest  of  the  case,  and  independently  of  it,  I  think  there  is 
sufficient  to  show,  that  information  was  not  wilfully  and  fraudulently 
concealed  from  the  plain  tifif. 

I  am  of  opinion,  that  the  plaintiff  well  knew  wliat  he  was  about, 
and  was  not  induced  to  execute  the  deed  by  any  misrepresentation 
and  concealment  whatever,  and  though  (having  regard  to  his  whole 
conduct),  it  is  extremely  probable  that  his  pecuniary  distress  was, 
in  his  own  mind,  his  motive,  perhaps  his  only  motive  for  executing 
the  deed,  I  am  of  opinion,  that  his  distress  was  in  no  way  resorted 
to  or  employed  by  the  other  parties,  for  the  purpose  of  compelling 
him  to  submit  to  a  scheme  of  theirs ;  and  that  his  distress  at  the 
time  was  not  their  motive,  I  will  not  say  for  asking  him  to  execute 
the  deed,  but  for  consenting  to  comply  with  his  request  that  it 
should  be  executed.  His  distress  may,  indeed,  have  been  their 
motive  for  paying  the  money  before  the  supersedeas  was  obtained. 
More  than  four  years  had  elapsed  since  he  had  entered  into  the 
agreement  of  1881.  He  had  thought  of  it,  and  referred  to  it,  again 
and  again,  as  valid,  and  in  1886,  he  desired  an  end  to  be  put  to 
the  long  delay  in  completing  it.  He  now  says,  that  he  impeached 
the  deeds  as  soon  as  he  could,  that  the  commission  is  not  yet 
superseded,  but  the  assignment  by  order  of  the  Court  being  made 
in  February,  1889,  the  bill  was  filed  in  the  following  month  of 
March ;  upon  which,  it  may  be  observed,  that  *if  the  plaintiff  con- 
ceived himself  to  be  the  victim  of  undue  pressure  by  the  defendants, 
and  to  be  defrauded  by  the  agreement  of  1831  and  the  deed  of 
1886,  and  if  he  received  the  money,  then  and  always  intending  to 
impeach  the  instruments  as  soon  as  he  was  able,  he  is,  by  his  own 
conduct  towards  his  partners,  placed  in  a  situation  of  some  difficulty 
and  suspicion. 

A  man  who  is  in  distress  may  nevertheless  contract,  and  if, 
being  in  distress,  he  procures  others  to  consent  to  an  agreement, 
which  he  would  not  himself  have  requested  or  consented  to  if  he 
had  not  been  in  distress,  and  afterwards  successfully  urges  and 
obtains  the  performance  of  that  agreement,  and  then  acquiesces 
for  a  length  of  time  in  the  performance,  without  any  notice  of 
dissatisfaction  or  complaint,  he  is  not  entitled  to  set  aside  the 
transaction  on  the  mere  ground  of  his  poverty  or  distress,  in  the 
absence  of  any  deception  or  fraud  proved  to  have  been  practised 
upon  him,  and  his  own  conduct  does  not  appear  to  me  to  be  free 
from  the  imputation  of  fraud. 
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But  it  is  further  said,  that  even  if  it  should  appear  that  no  fraud 
was  practised  or  intended,  yet  still,  considering  the  deed  of  August, 
1829,  as  a  deed  by  which  Marjoribanks  and  Ferrers  became  trustees 
for  the  plaintiff,  considering  that  that  deed  took  from  the  plaintiff 
his  right  of  interfering,  and  that,  in  fact,  he  did  not  interfere  in 
the  business,  but  was  personally  ignorant  of  the  particulars  and 
details  of  the  accounts  and  valuations,  which  were  then  known  to 
the  other  parties,  it  was  the  duty  of  the  defendants  to  protect  the 
plaintiff,  and  to  refuse  to  accept  his  execution  of  the  deed  of  1836, 
without  satisfying  themselves,  and  being  now  able  to  prove  to  and 
satisfy  the  Court,  that  the  plaintiff,  at  the  time  of  executing  the 
deed,  had  *  before  him  all  the  information  which  it  was  proper  for 
him  to  possess  and  in  the  power  of  the  defendants  to  give  with  a 
view  to  a  due  consideration  of  his  interest. 

The  plaintiffs  have  produced  evidence,  and  a  correspondence  and 
documents  of  very  great  length,  and  the  discussion  of  which 
occupied  much  time,  for  the  purpose  of  proving  that  in  August, 
1829,  and  May,  1886,  the  defendants  had  very  important  knowledge 
and  information  which  the  plaintiff  Lautour  had  not,  and  from 
which,  if  produced  to  him,  he  would  have  known,  as  he  alleges  the 
fact  to  be,  that  his  interest  was  of  much  greater  value  than  it  was 
represented  to  be.  I  think  that  the  question  is  to  be  considered 
only  with  reference  to  what  took  place  after  the  4th  of  August, 
1829,  before  which  time,  the  plaintiff  had  at  least  as  much  informa- 
tion as  any  of  the  other  parties ;  but  having  read  the  evidence  and 
correspondence,  I  am  of  opinion,  that  the  plaintiffs  have  not  proved 
that  the  plaintiff  Lautour's  interest  was  of  any  greater  value  than 
it  was  represented  to  be,  and  that  daring  the  whole  time,  nothing 
took  place  to  induce  reasonable  and  prudent  men  to  consider  the 
concern  to  be  of  greater  value  than  it  was  represented  to  be.  The 
concern  had  not  become  profitable,  nor  was  there  any  sufficient 
reason  to  believe,  that  a  sale  (if  it  could  have  been  effected)  would 
have  produced  anything  to  Colonel  Lautour  in  respect  of  his  share. 

It  is  true,  that  in  one  sense  you  cannot  ascertain  the  correct  and 
accurate  value  of  the  share  of  one  partner  in  a  joint  concern  with- 
out converting  the  property  of  the  concern  into  money,  ascertaining 
the  surplus  (if  any),  after  satisfying  all  the  demands  of  other 
persons,  and  after  taking  the  accounts  between  the  concern  and 
each  partner,  finding  the  balance  due  to  each  partner  ^severally. 
But  it  is  lawful  for  partners  to  deal  with  each  other  in  quite  a 
different  way,  if  they  think  proper.     They  may  lawfully  rely  on 
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the  stock  takings,  valuations,  and  accounts  which  appear  in  the      Knight 
books,  and  the  accounts  kept  in  the  manner  known  to  or  acquiesced     makjobi- 
in  by  the  partners.     The  stock  takings  and  valuations  will  be  more       banks. 
or  less  accurate,  according  to  the  nature  of  the  business  and  the 
property  employed  or  engaged  in  the  concern.     It  would  in  many 
cases  be  absurd  to  expect  perfect  accuracy,  or  to  conclude  that  a 
transaction  between  parties  founded  on  statements  appearing  on 
the  valuations  and   accounts  stated  in  the  books,  could  be  set 
aside  on  the  ground  of  some  subsequent  discovery  of  unintentional 
inaccuracy.    When  a  question  arises,  you  must  in  each  case  look 
to  the  circumstances. 

Now,  in  this  case,  the  transactions  upon  which  value  and  profit 
and  loss  depended  took  place  in  Van  Diemen's  Land ;  none  of  the 
parties  could  have  any  personal  knowledge  of  them;   they  were 
obliged  to  rely  on  the  reports  of  agents ;  the  reports  spoke  at  the 
time  when  they  were  made,  and  were  received  several  months 
subsequently.    The  future  prospects  of  the  concern  were  or  might 
be  affected  seriously  by  occurrences  taking  place  between  the  date 
and  the  receipt  of  any  report.    What  was  most  certain  in  the  view 
which  the  partners  had  to  take  of  the  transactions  was,  that  new 
and  unexpected  demands  for  advances  were  continually  made,  and 
the  hopes  of  remittances  continually  disappointed  or  deferred.    I 
think  that  these  parties,  situated  as  they  were,  might  fairly  and 
honestly  deal  with  each  other  with  respect  to  the  share  of  any  one, 
notwithstanding  the  ignorance  in  which  they  all  were  as  to  the 
exact  value.     After  all  inquiry  which  can  be  made  with  respect  to 
matters  of  this  kind,  the  question  of  value  becomes  comparatively 
immaterial,  if  there  was  no  deception,  no  *misrepre8entation  or      [  ♦ssi  ] 
fraud,  no  unfair  concealment.  The  plaintiff  Lautour  perfectly  knew 
the  nature  of  the  property,  business  and  transactions,  the  nature  of 
the  valuations  and  accounts  which  were  sent  from  Van  Dieman*s 
Land,  and  the  prospects  of  success  which  were  held  out  before 
August,  1829.    And  notwithstanding  the  fluctuations  which  took 
place  in  the  prospects  of  the  concern,  and  the  occasional  hopes 
which  were  held  out,  I  am  persuaded,  on  a  consideration  of  the 
whole  circumstances,  including  some  parol  evidence  as  to  value, 
which  I  cannot  say  I  think  very  important,  that  prior  to  the  month 
of  May,  1886,  nothing  took  place  which  was  material  in  the  con- 
sideration of  the  plaintiff's  position  with  respect  to  the  concern,  or 
to  make  it  the  duty  of  the  defendants  to  refuse  to  deal  with  the 
plaintiff  in  respect  of  his  shaie  when  he  earnestly  requested  it, 
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unless  he  first  consented  to  make  a  full  examination  of  the  reports 
of  the  valuations,  and  the  accounts  subsequent  to  the  time  when  he 
ceased  to  interfere,  pursuant  to  his  covenants  in  August,  1829. 

Under  the  deed  of  that  date,  Marjoribanks  and  Ferrers  were 
trustees  for  the  plaintifif's  partners  in  the  firm,  for  the  debts  due 
and  to  become  due  from  him  to  them,  and  they  were  trustees  for 
the  plaintiff  of  any  surplus.  The  plaintiff  was  at  liberty  (if  he  had 
been  able)  at  any  time,  to  make  Marjoribanks  and  Ferrers  trustees 
for  himgelf  alone  by  paying  the  debt.  From  circumstances  not  in 
any  way  arising  from  his  partners,  he  was  not  able  to  do  that;  but 
not  doing  it,  he  was  nevertheless  entitled,  at  any  time,  to  call  for 
an  account,  and  he  did  so  when  he  desired  to  have  it.  If  in 
December,  1881,  his  partners  had  said,  ''you  have  not  seen  the 
reports  and  accounts  since  August,  1829,  we  hold  a  security  whicli 
is  in  the  nature  of  a  trust,  and  whatever  may  be  the  pressure  upon 
you  which  induces  you  to  *deBire  to  settle  with  us  at  this  time,  we 
will  not  do  so,  without  your  first  making  a  full  investigation  of  the 
accounts,  or  without  bringing  the  whole  concern  to  market,  and 
from  the  sale  and  the  accounts  to  be  thereupon  taken,  ascertaining 
one  way  or  the  other  what  is  the  full  sum  due  from  you  to  us  or 
from  us  to  you,''  or  if,  after  the  agreement  of  December,  1881,  and 
his  subsequent  demands  to  have  the  agreement  completed  and  his 
admission  that  the  sum  agreed  to  be  given  to  him  was  payable  to 
Messrs.  Gale,  the  like  language  had  been  held  to  him,  he  would, 
I  think,  have  been  justly  surprised,  and  have  thought  himself 
aggrieved.  He  would  probably  have  attributed  their  conduct  to  a 
desire  to  retain  the  money  which  belonged  to  him,  or  to  Gale  «Sc 
Son,  in  their  own  hands. 

Considering  the  position  in  which  the  plaintiff  was,  I  think  it  is 
to  be  regretted  that  the  defendants  did  not  require  him  to  look  into 
the  accounts  himself,  or  employ  somebody  else  to  do  so  for  him.  I 
believe,  indeed,  the  plaintiff  would  have  resisted  any  such  proposal, 
and  I  think  that  the  defendants  would  not  have  had  a  right  to 
insist  upon  it  against  his  will  and  their  own  agreement.  On  the 
other  hand,  it  is  perfectly  clear,  that  the  plaintiff  was  entitled  to 
have  the  accounts  fully  examined,  and  to  see  all  the  documents 
from  which  the  real  nature  of  his  share  and  interest  might  be 
ascertained :  but  as  to  this,  I  believe,  that  if  the  investigation  had 
been  asked  for,  it  would  have  been  afforded  without  any  difficulty. 
In  these  voluminous  proceedings,  there  is  no  evidence  or  indication 
of  any  desire  to  conceal  any  thing,  or  to  refuse  to  give  the  plaintiff 
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any  account  or  explanation.  I  think  that  the  clauses  in  the  deed  of 
Angust,  1829,  had  not  for  their  object  to  keep  the  plaintiff  in 
ignorance,  but  to  ^prevent  his  interference  in  the  management  of 
the  business,  in  a  manner  which  they  had  reason  to  apprehend. 

On  an  attentive  and  laborious  consideration  of  the  whole  of  this 
long  and  intricate  case,  I  am  of  opinion,  that  the  plaintiffs  could 
entitle  themselves  to  the  relief  prayed  by  the  bill,  only  by  distinctly 
proving  that  a  fraud  had  been  practised  on  Colonel  Lautour  hy  his 
copartners  or  by  Marjoribanks  and  Ferrers;  and  although  there 
are  some  things,  which,  considering  the  circumstances  of  the  person  ^ 
with  whom  they  had  to  deal,  might  perhaps  have  been  prudently 
done  otherwise,  I  am  of  opinion,  that  the  plaintiff  has  not  proved 
that  his  interest  in  the  concern  was  of  more  value  than  he  received 
for  it,  and  I  am  satisfied,  not  only  that  there  was  no  direct  fraud 
wilfully  practised  upon  him,  but  no  such  conduct  pursued  towards 
him,  as,  in  the  consideration  of  a  court  of  equity,  ought  to  be 
deemed  fraudulent,  or  of  a  nature  to  render  invalid  the  transactions 
which  are  complained  of :  and,  for  these  reasons,  I  think  the  bill 
must  be  dismissed  with  costs. 


From  this    decision   the  plaintiff  now  appealed   to  the  Lord         i^ 
Chancellor.  [  2  Mac.  &  G. 


Ill 


Mr.  Elderton,  Mr.  J.  V.  Prior,  and  Sir  F.  C.  Knoivles  for  the 
plaintiff. 

Mr.  Turner,  Mr.  R.  Palmer,  and  Mr.  Cotton  for  the  principal 

defendants. 

*  *  *  *      -  * 


The  Lord  Chancellor,  after  recapitulating  the  facts  of  the  case, 
and  commenting  on  the  circumstance,  that  although  by  the  bill 
the  transaction  of  1881,  which  constituted  the  contract,  was  not 
impeached,  yet  that  the  deed  which  carried  that  contract  into  effect 
was  impeached,  observed, — that  the  only  ground  which  could  be 
relied  on  for  setting  aside  the  transaction,  was  the  assumption  that 
this  was  a  purchase  by  a  trustee  of  his  cestui  que  trust.  His 
Lordship  then  proceeded: 

It  is  not  contended  that  a  trustee  cannot,  under  any  circum- 
stances, buy  of  a  cestui  que  trust;  but  it  is  said  there  are  certain 
duties  and  obligations  imposed  by  equity  on  a  trustee  so  dealing, 
which  have  not  been  observed  by  those  who  agreed  to  purchase 
Colonel  Lautour's  interest,  and  therefore  that,  the  relative  situation 
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of  trustee  and  cestui  que  trust  being  in  existence,  the  contract 
entered  into  is  affected  by  circumstances  ^bich  would  have  had 
no  bearing  on  it  at  all,  unless  that  relative  situation  were  first 
established. 

Now  what  was  the  relation  in  which  Mr.  Marjoribanks  stood  in 
reference  to  Colonel  Lautour?  Mr.  Marjoribanks,  it  is  true,  had  a 
share  in  the  concern ;  but  this  was  totally  distinct  from  acting  as 
broker  or  manager  of  the  estate,  a  character  which  was  filled  by 
the  firm  in  which,  however,  he  was  a  partner.  To  this  firm  the 
property  was,  in  August,  1829,  conveyed  in  trust  to  sell ;  and  it  is 
true  that  if  the  sale  had  taken  place,  the  parties  executing  the  trust 
would  have  been  affected  by  all  the  equities  which  protect  cestuis 
que  trust  against  the  acts  of  their  trustees.  Now,  what  are  those 
equities  ?  The  trustee  selling  is  bound  to  procure  the  best  price  he 
can  for  the  property,  and  the  law  will  not  permit  him  to  put  himself 
in  a  situation  where  his  interest  would  be  inconsistent  with  his 
duty.  He  must  not,  therefore,  surreptitiously,  and  without  the 
knowledge  of  the  cestui  que  trust,  bid  at  an  auction  either  in  his  own 
name  or  by  any  body  for  him ;  nor  can  he  therefore  in  such  a  case 
be  recognized  as  a  purchaser.  This  is  the  rule  in  the  case  of  a 
trustee ;  and  its  object  is  to  secure  the  due  execution  of  the  duty 
which  the  trustee  takes  upon  himself  to  perform;  but  if  the 
question  arises  as  to  some  other  dealing  unconnected  with  the 
trust,  then  the  circumstance  of  a  trust  having  been  undertaken  but 
not  acted  upon,  can  in  no  way  affect  *such  other  dealing,  if  in  itself 
unobjectionable.  I  threw  out  an  observation  to  this  effect  in  the 
course  of  the  argument,  having  a  strong  impression  and  recollection 
that  such  a  distinction  had  been  taken;  and  I  find  that  it  was  taken 
long  ago,  and  has  been  acted  upon  to  the  present  time.  I  will  state 
what  Sir  Edward  Sugden  says  on  this  subject.  Speaking  of  the 
rule  that  a  trustee  cannot  purchase  from  a  cestui  que  trust,  he 
says  (1),  "  The  rule  has  never  been  applied  to  a  purchase  by  mort- 
gagee from  the  mortgagor, and  it  is  to  be  hoped  that  it  never  will:*' 
then  he  refers  to  a  case  of  Webb  v.  Kork€(2),  a  decision  of  Lord 
Redesdale's,  which  is  the  strongest  case  against  such  a  transaction, 
and  where  he.  Lord  Redesdalb,  excepts  this  very  case  from  the 
rule  which  he  is  laying  down  and  laying  down  very  broadly,  and 
under  which  he  held  that  a  mortgagee  could  not  take  a  lease  from 
his  mortgagor,  because  they  were  not  on  an  equal  footing,  one 

(1)  Sugd.  Vend.  &  Purch.  vol.  iii.  (2)  9  R.  R.  122  (2  Sch.  &  Lef.  661  >. 

p.  227  (ed.  10). 
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being  under  the  pressure  of  debt,  and  the  ofiher  having  all  the 
influence  \vhich  a  creditor  has  over  his  debtor.  Sir  Edward 
SuoDEN,  though  not  entirely  approving  of  the  doctrine  as  thus  laid 
down,  but  with  everj'  inclination  to  carry  the  rule  as  high  as 
possible,  makes  an  exception  from  it  of  the  case  of  a  mortgagor  and 
mortgagee,  and  says,  there  mast  be  misconduct  to  impeach  such  a 
transaction,  and  then  adds,  that  ''a  sale  by  a  mortgagor  to  a 
mortgagee  stands  on  the  same  principle  as  a  sale  between  parties 
having  no  connection  with  each  other,  and  can  only  be  impeached 
on  the  ground  of  fraud,"  and  that  inadequacy  of  price  would  not  be 
a  sufficient  ground  to  impeach  a  sale. 

If  this  be  so,  then  the  only  ground  upon  which  the  plaintiff 
relies,  fails,  the  relative  position  of  trustee  and  ^cestui  que  trust  not 
having  existed,  there  being  nothing  like  proof  of  fraud  as  between 
a  vendor  and  purchaser,  and  the  question  of  value  being  immaterial. 
Now  the  decision  of  Lord  Bbdesdale,  upon  which  it  is  unnecessary 
for  me  to  express  any  opinion,  clearly  shows  that  when  enforcing 
the  general  rule,  and  carrying  it  further  than  it  had  ever  been 
carried  before  by  setting  aside  a  transaction  between  cestui  que  trust 
and  trustee,  he  still  thought  it  necessary  to  except  the  case  of 
mortgagor  and  mortgagee.  In  the  present  case,  there  is  nothing 
but  a  release  of  the  equity  of  redemption ;  and  it  cannot  be  said 
that  a  man  who  has  mortgaged  his  estate  is  never  to  be  permitted 
to  get  rid  of  the  debt  by  releabing  the  equity  of  redemption.  There 
is  no  other  party  with  whom  a  mortgagor  can  deal ;  and  if  a  mort- 
gagee is  to  be  considered  a  trustee  for  that  purpose,  and  the  rule 
as  between  trustee  and  cestui  que  trust  to  be  applied,  it  would  be 
impossible  for  a  mortgagor  ever  to  get  rid  of  his  debt  by  releasing 
the  equity  of  redemption.  The  consequence  is  so  monstrous  that 
it  shows  how  untenable  the  proposition  is  to  endeavour  to  extend 
the  rule  to  a  transaction  between  mortgagor  and  mortgagee.  It 
was  so  felt  by  Lord  Bedbsdale,  and  it  is  distinctly  expressed  by 
Sir  Edwabd  Suoden  that  he  trusts  the  time  never  will  come  when 
the  doctrine  shall  be  so  extended.  It  cannot  be  necessary  to  say 
any  thing  farther  on  that  subject. 

Then  here  is  a  transaction  not  at  all  connected  with  the  trustee- 
ship. It  is  true  the  legal  estate  is  in  Marjoribanks,  which  is 
nothing  at  all  to  the  purpose,  for  the  dealing  has  reference  to  the 
c6ntract  of  1881,  and  has  no  connection  with  the  subject  of  the 
trust  to  sell;  it  was  not  a  sale  to  third  persons,  and  required 
therefore  no  assistance  from  those  who  were  authorised  to  sell,  and 
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whose  duty  it  was  to  obtain  the  best  price;  it  was  a  ^dealing 
between  the  owner  of  the  estate  on  the  one  hand,  and  the  party 
having  a  lien  upon  the  estate  on  the  other,  for  the  purpose  of 
settling  between  themselves  what  the  amount  of  the  debt  was. 
Now  that,  like  every  other  transaction,  is  open  to  be  impeached  on 
the  ground  of  fraud ;  but  this  fraud  must  not  be  of  that  species 
which  is  referable  to  dealings  between  trustee  and  cestui  que  trust, 
but  only  of  that  species  on  account  of  which  a  transaction  between 
ordinary  vendors  and  purchasers  might  be  set  aside.  It  must, 
therefore,  be  shown  either  that  there  was  misrepresentation,  or 
that  there  was  suppression  of  that  which  the  party  was  bound  to 
communicate ;  in  short,  such  a  case  must  be  shown  as  would  have 
impeached  the  transaction  if  it  had  taken  place  in  the  ordinary 
manner  between  parties  who  were  strangers  to  each  other.  (His 
Lordship  here,  adverting  to  the  question  of  value,  commented  on 
various  facts  in  the  case,  and  observed  that  it  appeared  to  him 
that  full  value  had  been  given.)  Now  as  to  the  alleged  fraud,  the 
only  evidence  is,  that  the  defendants,  the  other  partners,  had  from 
time  to  time  information  which  Colonel  Lautour  did  not  possess, 
and  that  they  did  not,  as  it  is  contended  they  ought  to  have  done, 
communicate  that  information  to  him ;  but  no  such  duty  appears 
to  me  to  have  existed ;  and  both  parties  seem  to  have  been  upon  a 
very  equal  footing  as  to  information  with  reference  to  value. 

His  Lordship  then,  after  referring  to  the  facts  that  ever  since 
December,  1881,  Colonel  Lautour  was  urgent  for  the  completion  of 
the  contract  and  for  the  payment  of  the  250Z.  part  of  which  he  had 
then  received,  that  no  complaint  wns  made  until  1889,  and  that 
the  other  shareholders  had  for  a  period  of  seven  or  eight  years 
borne  all  the  burden  of  feeding  and  supporting  the  speculation, 
concluded  as  follows :  Under  such  circumstances  *a  very  strong 
case  of  fraud  would  be  required  to  set  aside  any  transaction ;  but 
I  am  clearly  of  opinion  that  here  no  such  case  is  made  out.  I  find 
no  breach  of  duty  by  his  partners  towards  Colonel  Lautour,  and 
no  fraud  practised  ;  but  I  find  a  bill  filed  containing  imputations  of 
the  grossest  kind,  which  have  not  been  proved.  The  appeal  must 
be  dismissed  with  costs. 
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(1 1  Beav.  355—362 ;  S.  C.  18  L,  J.  Ch,  67  ;  12  Jur.  954.) 

Where  the  vendor  of  land  in  lots  for  the  purpose  of  buildings,  accompanies 
his  description,  particulars,  and  conditions  of  sale,  with  a  map  delineating 
the  intended  divisions  of  the  property  by  new  roads,  he  must  be  understood 
to  hold  out  expectations  that  the  lots  will  be  so  divided,  and  it  would  not 
be  competent  to  him  to  divide  the  land  in  a  different  manner,  so  as  to 
attract  an  occupancy  and  population  entirely  different  from  that  which 
would  have  been  produced  by  acting  on  the  plan  proposed  and  held  out  at 
the  sale. 

A  person  not  a  party  to  the  contract  ought  not  to  be  made  party  to  a  suit 
for  specific  performance. 

One  stipulation  in  a  contract  for  purchase  was,  that  the  vendor  should 
make  a  certain  road,  which  it  turned  out  he  could  not  make  without 
incurring  a  forfeiture :  Held  that  the  purchaser  was  entitled  to  a  decree 
for  specific  performance  with  a  compensation  for  the  damage,  if  any,  in 
consequence  of  the  road  not  being  formed. 

This  bill  was  filed  by  Peacock  against  Penson  and  Hanter, 
praying,  as  against  tbem,  the  specific  performance  of  an  agreement 
entered  into  by  the  plaintiff  for  the  purchase  of  lot  17  of  land, 
which,  together  with  other  lots,  was  put  up  to  sale  by  auction  on 
the  16th  of  July,  1844. 

Part  of  the  land,  including  lot  17  (being  that  in  question), 
belonged  exclusively  to  Penson ;  but  the  other  part  belonged,  in 
equity,  exclusively  to  Hunter,  under  a  contract  previously  entered 
into  between  them';  and  the  legal  estate  of  the  whole  was  out- 
standing in  a  mortgagee.  The  whole  was  sold  together,  and  under 
the  same  conditions  of  sale. 

Conditions  and  particulars  of  sale  had  been  printed  and 
circulated,  and  referred  to  a  map  denoting  the  positions  and 
quantities  of  the  several  lots,  and  describing  the  existing  road 
and  certain  proposed  new  roads  intended  to  be  made  on  the 
property,  comprising  all  the  lots.  The  description,  among  other 
things,  stated,  that  about  twenty-seven  acres  of  ground  '*  were  well 
adapted  for  building  purposes,  and  set  out  with  good  roads,  and 
would  afford  frontages  eligible  for  the  erection  of  genteel  residences 
of  a  superior  description ;  "  *and  it  was  stated,  '^  that  the  proposed 
plan  by  which  the  lots  were  to  be  sold,  secured  to  each  lot  wide  and 
handsome  roads."  The  twelfth  condition  of  sale  provided,  *'  that 
the  vendor  should,  at  his  own  expense,  within  six  calendar  months, 
make  and  plant  with  lime  trees  the  roads  marked  on  the  plan  as 
intended  roads,  and  form  and  gravel  the  footpaths,  and  should  be 

(1)  y?c  Birvtinghnm  and  District  Land  Co.  and  AUday  [1893]  1  Ch.  342,  330, 
62  L.  J.  Ch.  90,  3  B.  84,  67  I*.  T.  850. 
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whose  duty  it  was  to  obtain  the  best  price ;  it  was  a  ^dealing 
between  the  owner  of  the  estate  on  the  one  hand,  and  the  party 
having  a  lien  upon  the  estate  on  the  other,  for  the  purpose  of 
settling  between  themselves  what  the  amount  of  the  debt  was. 
Now  that,  like  every  other  transaction,  is  open  to  be  impeached  on 
the  ground  of  fraud ;  but  this  fraud  must  not  be  of  that  species 
which  is  referable  to  dealings  between  trustee  and  cestui  que  trust, 
but  only  of  that  species  on  account  of  which  a  transaction  between 
ordinary  vendors  and  purchasers  might  be  set  aside.  It  must, 
therefore,  be  shown  either  that  there  was  misrepresentation,  or 
that  there  was  suppression  of  that  which  the  party  was  bound  to 
communicate ;  in  short,  such  a  case  must  be  shown  as  would  have 
impeached  the  transaction  if  it  had  taken  place  in  the  ordinary 
manner  between  parties  who  were  strangers  to  each  other.  (His 
Lordship  here,  adverting  to  the  question  of  value,  commented  on 
various  facts  in  the  case,  and  observed  that  it  appeared  to  him 
that  full  value  had  been  given.)  Now  as  to  the  alleged  fraud,  the 
only  evidence  is,  that  the  defendants,  the  other  partners,  had  from 
time  to  time  information  which  Colonel  Lautour  did  not  possess, 
and  that  they  did  not,  as  it  is  contended  they  ought  to  have  done, 
communicate  that  information  to  him  ;  but  no  such  duty  appears 
to  me  to  have  existed ;  and  both  parties  seem  to  have  been  upon  a 
very  equal  footing  as  to  information  with  reference  to  value. 

His  Lordship  then,  after  referring  to  the  facts  that  ever  since 
December,  1881,  Colonel  Lautour  was  urgent  for  the  completion  of 
the  contract  and  for  the  payment  of  the  2502.  part  of  which  he  had 
then  received,  that  no  complaint  wii.s  made  until  1889,  and  that 
the  other  shareholders  had  for  a  period  of  seven  or  eight  years 
borne  all  the  burden  of  feeding  and  supporting  the  speculation, 
concluded  as  follows:  Under  such  circumstances  ^a  very  strong 
case  of  fraud  would  be  required  to  set  aside  any  transaction ;  but 
I  am  clearly  of  opinion  that  here  no  such  case  is  made  out.  I  find 
no  breach  of  duty  by  his  partners  towards  Colonel  Lautour,  and 
no  fraud  practised  ;  but  I  find  a  bill  filed  containing  imputations  of 
the  grossest  kind,  which  have  not  been  proved.  The  appeal  must 
be  dismissed  with  costs. 
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PEACOCK  V.  PEN80N(l). 

(11  Beav.  35^—362 ;  S.  0.  18  L.  J.  Ch,  57  ;  12  Jur.  954.) 

Where  the  yendor  of  land  in  lots  for  the  purpose  of  buildings,  accompanies 
his  description,  particulars,  and  conditions  of  sale,  with  a  map  delineating 
the  intended  divisions  of  the  property  by  new  roads,  he  must  be  Understood 
to  hold  out  expectations  that  the  lots  will  be  so  divided «  and  it  would  not 
be  competent  to  him  to  divide  the  land  in  a  different  manner,  so  as  to 
attract  an  occupancy  and  population  entirely  different  from  that  which 
would  have  been  produced  by  acting  on  the  plan  proposed  and  held  out  at 
the  sale. 

A  person  not  a  party  to  the  contract  ought  not  to  be  made  party  to  a  suit 
for  specific  performance. 

One  stipulation  in  a  contract  for  purchase  was,  that  the  vendor  should 
make  a  certain  road,  which  it  turned  out  he  could  not  make  without 
incurring  a  forfeiture :  Held  that  the  purchaser  was  entitled  to  a  decree 
for  specific  performance  with  a  compensation  for  the  damage,  if  any,  in 
consequence  of  the  road  not  being  formed. 

This  bill  was  filed  by  Peacock  against  Penson  and  Hanter, 
praying,  as  against  them,  the  specific  performance  of  an  agreement 
entered  into  by  the  plaintiff  for  the  purchase  of  lot  17  of  land, 
^hich,  together  with  other  lots,  was  put  up  to  sale  by  auction  on 
the  16th  of  July,  1844. 

Part  of  the  land,  including  lot  17  (being  that  in  question), 
belonged  exclusively  to  Penson ;  but  the  other  part  belonged,  in 
equity,  exclusively  to  Hunter,  under  a  contract  previously  entered 
into  between  them';  and  the  legal  estate  of  the  whole  was  out- 
standing in  a  mortgagee.  The  whole  was  sold  together,  and  under 
the  same  conditions  of  sale. 

Conditions  and  particulars  of  sale  bad  been  printed  and 
circulated,  and  referred  to  a  map  denoting  the  positions  and 
quantities  of  the  several  lots,  and  describing  the  existing  road 
and  certain  proposed  new  roads  intended  to  be  made  on  the 
property,  comprising  all  the  lots.  The  description,  among  other 
things,  stated,  that  about  twenty-seven  acres  of  ground  ''  were  well 
adapted  for  building  purposes,  and  set  out  with  good  roads,  and 
would  afford  frontages  eligible  for  the  erection  of  genteel  residences 
of  a  superior  description ;  "  *and  it  was  stated,  ''  that  the  proposed 
plan  by  which  the  lots  were  to  be  sold,  secured  to  each  lot  wide  and 
handsome  roads."  The  twelfth  condition  of  sale  provided,  *'  that 
the  vendor  should,  at  his  own  expense,  within  six  calendar  months, 
make  and  plant  with  lime  trees  the  roads  marked  on  the  plan  as 
intended  roads,  and  form  and  gravel  the  footpaths,  and  should  be 

(1)  He  Birvn'tigham  and  District  Land  Co,  and  AUday  [1893]  1  Ch.  342,  359, 
62  L.  J.  Oh.  90,  3  B.  84,  67  li.  T.  850. 
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March  13,  14. 

Aor.  4. 

RolU  Qmrt, 

Lord 

LANODALIS, 

M.R. 

[  11  B«ar. 
365] 
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Peacock     repaid  by  the  purchasers  of  lots  6  to  17  inclusive,  the  expenses 
Pbksok.      thereof,  in    proportion    to   their   frontages,  respectively,  to    such 
intended  roads.*' 

By  the  fourteenth  condition  of  sale,  ''  if  any  mistake  should  be 
made  in  the  description  of  the  premises,  or  any  other  error  what- 
soever should  appear  in  the  particulars  of  the  estate,  such  mistake  or 
error  should  not  annul  the  sale,  but  be  made  matter  of  compensation 
to  be  settled  in  the  usual  way  by  arbitration." 

At  the  sale,  the  plaintiff  was  the  highest  bidder  for  and 
purchaser  of  lot  17,  belonging  to  Penson,  for  2552.,  and  he  signed 
an  agreement  to  become  the  purchaser  of  that  lot  accordingly. 
Fart  of  the  land  was  leasehold,  and  it  turned  out,  that  by  the 
terms  of  the  lease,  one  of  the  roads  contemplated  could  not  be  made 
through  it,  as  proposed,  without  incurring  a  forfeiture  of  the  lease. 
Under  these  circumstances,  a  dispute  arose  between  the  parties  as 
to  the  vendor's  obligation  to  make  this  new  road.  The  plaintiff 
required  the  vendor  to  make  it ;  but  the  defendant  said,  that  he 
could  not  do  so  without  incurring  a  forfeiture.  The  parties  being 
unable  to  come  to  any  arrangement,  this  bill  was  filed  by  the 
purchaser  for  a  specific  performance. 

Warde,  who  had  purchased  the  leasehold  pendente  lite,  was  made 
party  to  the  litigation  by  supplemental  bill. 
[  857  ]  The  cause  now  came  on  for  hearing. 

Mi\  Turner  and  Mr.  Glasses  for  the  plaintiff,  contended 
that  he  was  entitled  to  the  specific  performance  of  the  whole 
contract :  *  *  Graham  v.  Oliver  (i).  But  if  it  should  turn 
out  impossible  to  have  the  road  formed,  then  that  the  plaintiff  was 
entitled  to  a  specific  performance,  so  far  as  the  contract  could 
be  performed,  with  a  compensation  for  the  rest.    *     *     * 

Mr.  0.  Anderdon,  and  Mr.  Lloyd,  for  Penson,  asked  that  the 
bill  might  be  dismissed ;  contending,  1st,  that  the  reference  to  the 
map  did  not  form  part  of  the  contract.     *     ♦     * 
[  358  ]  2.  That  the  Court  would  not  oblige  the  defendant  to  make  the 

road,  for  it  would  occasion  a  forfeiture  of  the  lease.      [They  cited 
Pembroke  v.   Thorpe  {2),  Price  v.  The  Corporation  of  Penzance  {s), 
and  Storer  v.  The  Great  Western  Railway  Company  (4).] 
8.  That  this  was    not    a    case  for  partial  performance    with 

(1)  52  R  E.  68  (3  Beav.  124).  (3)  67  E.  E.  142  (4  Hare,  606). 

(2)  19  E.  R.  254  (3  Swaust.  437, «.).  (4)  60  E.  E.  23  (2  Y.  &  C.  C.  C.  48;. 
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a    compensation :     Thomas  v.  Bering  ()),  and   that    specific  per-      Peacock 
formance   being  discretionary,   the   Court,  in   cases  of  hardship,      pknbon. 
always   left  parties  to  their  remedy  at  law :  Howell  v.  Geoi-ge  (2)1 
Wedgicood  v.  Adams  (3),  The  Duke  of  Bedford  v.  The  Trustees  of  the 
British  Mtiseum  (4). 

Mr.  Boupell  and  Mr.  Sheffield,  for  Hunter,  contended,  that  the 
bill  ought  to  be  dismissed,  as  against  him,  with  costs ;  for  though 
the  property  of  the  two  had  been  sold  at  the  same  auction,  still  the 
rights  of  the  parties  were  distinct,  and  Hunter  not  being  a  party  to 
the  contract,  ought  not  to  have  been  made  a  party  to  the  suit. 

Mr.  Teed  and  Mr.  Rogers,  for  Warde,  admitted  he  was  bound 
by  the  equity  affecting  Penson,  but  argued,  that  the  stipulation  as 
to  the  road  was  distributive,  and  applied  only  to  the  frontage  and 
access  to  the  lot  of  each  purchaser  respectively.  Thus,  by  the 
sixth  condition,  all  the  outgoings  were  to  be  cleared  by  the  vendor, 
and  that  this  would  not  give  the  purchaser  of  one  lot  a  right  to  insist 
on  the  payment  of  the  outgoings  of  another. 

Mr.  Turner,  in  reply.  [  859  ] 

Thb  Master  of  the  Bolls  : 

With  respect  to  the  case  as  against  Hunter,  I  can  dispose 
of  it  now;  but  as  to  the  others,  it  is  necessary  that  I  should 
look  further  into  the  matter  to  see  what  will  be  the  proper  decree 
to  make. 

As  against  Hunter,  this  is  a  bill  for  the  specific  performance 
of  an  agreement  to  which  he  is  no  party.  It  has  been  argued,  that 
he  has  such  an  interest  in  the  purchase-money,  and  must  have 
such  an  obligation  to  perform  the  contract,  that  he  was  properly 
made  a  party  to  this  suit.  I  cannot  agree  with  that  argument ;  I 
think  he  was  not  properly  made  a  party,  and  the  bill  must 
be  dismissed  as  against  him  with  costs  (6). 

The  other  parts  require  some  consideration.  It  is  an  agreement 
for  the  sale  of  a  very  small  lot  of  land,  sold  by  auction  with  several 
other  lots,  and  the  conditions  state,  ''  that  the  land  is  set  out  with 
good  roads,  and  would  afford  frontages  eligible  for  the  erection  of 

(1)  44  R.  R.  158  (I  Keen.  729),  212  (3  My.  &  Cr.  63) ;    Wood  v.  WhiU, 

(2)  15  R.  R.  203  (1  Madd.  p.  9).  48  R.   R.   152  (4    My.   &  Cr.   460); 

(3)  63  R.  R.  195  (6  Beav.  600).  Pateraon  v.  Long,   59  R.   R.   461   (5 

(4)  39  R.  R.  288  (2  My.  &  K.  552).  Beav.  186). 

(5)  See  Tasker  v.  SmaU,  45  R.  R. 
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Pbaoook  genteel  residences  of  a  superior  description,"  and  "  that  the 
Pjcnson.  proposed  plan  by  which  the  lots  will  be  sold,  secures  to  each 
lot  wide  and  handsome  roads."  I  cannot  doubt  that  this  represen- 
tation would  be  sufficient  to  induce  persons  to  buy,  on  the  notion 
that  they  would  be  surrounded  by  respectable  villas,  and  a  deviation 
from  this  plan  might  lead  to  quite  a  different  result.  I  believe 
that  persons  desirous  of  purchasing  land  for  building  purposes, 
are  most  anxious  to  know  whether  the  neighbourhood  will  be 
respectable  or  not. 
[  S60  ]  It  has  been  argued,  that  if  approaches  are  afforded  to  each  house, 

that  is  all  that  could  be  required,  and  further,  that  the  vendors  are 
merely  answerable  in  damages  ;  but  I  cannot  think  the  plaintiff  han 
no  interest  in  the  several  roads  proposed  to  be  made,  although 
there  may  be  great  difficulty  in  ascertaining  the  value  of  such 
interest. 

The  question  is,  whether  he  has  been  induced  to  purchase 
the  land,  in  part  at  least,  by  the  representation  that  by  the  plans 
means  were  afforded  of  collecting  a  respectable  neighbourhood,  and 
whether  the  vendor  did  not  hold  out  reasonable  expectations  that 
the  land  would  be  so  laid  out  as  to  be  occupied  by  persons  having 
"  genteel  residences  of  a  superior  description." 

I  think  that  the  not  unreasonable  demand,  which  the  plaintiff 
made  before  the  suit,  for  a  compensation,  ought  not  to  deprive  him 
of  his  equitable  right,  and  I  consider  him  entitled  to  a  decree  for 
specific  performance  to  the  extent  to  which  it  can  be  performed,  if 
he  is  willing  to  take  it  with  an  abatement. 

I  will  take  time  to  consider  what  decree  ought  to  be  made. 

l^or.4.       The  Master  op  the  Rolls: 

The  dispute  between  the  parties  has  not  arisen  upon  any  question 
as  to  the  title  of  the  vendor,  but  upon  his  obUgation  to  make  a  new 
road,  being  one  of  those  delineated  as  such  upon  the  map  referred 
to  in  the  conditions  and  particulars  of  sale.  The  plaintiff  requires 
him  to  make  it ;  the  vendor  says,  that  he  cannot  make  it  without 
incurring  a  forfeiture  of  a  piece  of  leasehold  land  through  which  it 
[  *36i  ]  must  pass,  and  moreover,  that  it  *is  a  road  in  which,  notwithstanding 
its  delineation  on  the  plan,  the  plaintiff  has  no  interest  whatever. 

On  looking  at  the  map,  it  is  difficult  for  me  to  consider  that  the 
owner  of  lot  17  has,  or  can  have  much,  if  any,  interest  in  the 
proposed  new  road  in  question.  But  he  claims  his  right  under  the 
contract,  and  alleges,  what  may  be  true,  that  the  formation  of  such 


VOL.  Lxxxm.]     1848.     CH.     11  BEAV.  861—862.  187 


a  road  as  he  is  entitled  to  and  desires  to  have,  may  have  a  material  Praoook 
effect  upon  the  character  of  the  houses  to  be  built  upon  the  land  penson. 
comprised  in  the  other  lots,  and  of  the  persons  who  may  occupy 
them  ;  and  I  cannot  say  that  he  ought  to  be  treated,  in  this  Court, 
as  a  person  having  no  interest  in  the  subject  of  his  demand.  The 
questions  are — 1.  Whether  the  formation  of  the  roads  delineated 
upon  the  map  is  part  of  the  contract  ?  2.  Whether  this  part  of  the 
contract  ought,  under  the  circumstances,  to  be  specifically  per- 
formed under  the  decree  of  this  Court  ?  8.  Whether  the  plaintiff, 
if  he  cannot  insist  on  the  formation  of  the  road,  has  a  right 
to  a  conveyance  of  the  lot,  with  compensation  for  that  part  of  the 
contract  which  he  cannot  have  performed  ? 

1.  I  think,  that  where  the  vendor  of  land  in  lots  for  the 
purpose  of  building,  accompanies  his  description,  particulars,  and 
conditions  of  sale,  with  a  map,  delineating  the  intended  divisions  of 
the  property  by  new  roads,  he  must  be  understood  to  hold  out 
expectations  that  the  lots  will  be  so  divided ;  and  it  would  not  be 
competent  to  him  to  divide  the  land  in  a  different  manner,  so  as  to 
attract  an  occupancy  and  population  entirely  different  from  that 
which  would  have  been  produced  by  acting  on  the  plan  proposed 
and  held  out  at  the  sale ;  and  I  incline  to  think,  that,  in  the  present 
case,  if  no  difficulty  had  arisen,  the  plaintiff  had  a  right  to  require 
that  the  plan  should  not  be  deviated  from. 

But  it  appears  to  me  that  the  vendor  could  not  make  the  road       [  S€2  ] 
without  incurring  a  risk  of  forfeiture  of  the  piece  of  leasehold 
through  which  it  should  pass,  or  of  being  sued  by  the  lessor ;  and 
that  this  is  not  a  case  in  which  the  defendant  ought  to  be  called 
upon  to  incur  that  risk :  Harnett  v.  Yeilding  (i). 

I  think  that  the  plaintiff  is  entitled  to  a  specific  performance  of 
the  agreement,  without  any  stipulation  as  to  the  new  road  in 
question,  and  if  he  desires  it,  I  will  refer  it  to  the  Master  to  inquire, 
what,  if  any,  damage  will  be  sustained  by  him,  in  consequence  of 
the  road  not  being  formed. 

Compensation  was  offered  before  the  bill  was  filed.  I  have  read 
the  proceedings  with  great  regret.  The  plaintiff  seems  to  have 
acted  as  his  own  solicitor,  and  with  less  caution  than  he  probably 
would  have  used  in  the  case  of  a  client.  I  dismiss  the  bill  with 
costs  against  Hunter  and  Warde ;  and  as  against  Penson,  whose 
contract  gave  rise  to  the  question,  I  give  no  costs  up  to  the 
hearing. 

(1)  9  E.  R.  98  (2  Sch.  &  Lef.  649). 
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Nov.  17. 

Rolls  Court. 

Lord 

Lanodale, 

M.R. 

[369] 


[  •H70  ] 


BENBOW  V.  DAVIES. 

(11  Beav.  369—370.) 

A  tiiistee  put  in  a  disclaimer  to  a  bill  of  foreclosure,  and  set  out  a 
correspondence  to  show  that  he  had  always  refused  to  act :  Held,  that  he 
was  entitled  to  the  whole  costs,  for  the  plaintiff  might  have  shown  by  the 
bill  that  a  simple  disclaimer  was  sufficient. 

In  1881,  John  Davies  mortgaged  some  property  to  the  plaintiffs. 

John  Davies,  by  bis  will,  devised  the  property  to  his  wife  for 
life,  with  remainder  to  Hooper  and  Tbomas  Davies,  in  trust  to  sell 
for  tbe  benefit  of  his  children;  and  be  appointed  bis  wife  and 
trustees  executors.     He  died,  but  bis  will  was  never  proved. 

Tbe  plaintiffs  filed  a  bill  of  foreclosure  against  Tbomas  Davies 
and  others,  which,  amongst  other  things,  stated,  that  they  had 
frequently  applied  to  tbe  defendants  for  payment,  or  a  release  of 
tbe  equity  of  redemption ;  but  that  the  defendants  bad  refused  to 
comply.  The  bill  interrogated  them  as  to  this,  and  asked  them 
why  they  refused. 

Thomas  Davies  put  in  an  answer,  and  disclaimer,  and  stated 
he  had  never  claimed ;  be  set  out  a  correspondence  of  some  length, 
which  had  taken  place  prior  to  the  suit,  to  induce  him  to  under- 
take tbe  trusts,  and  which  showed  that  he  had  always  refused 
to  act. 

Mr.  Teed  and  Mr.  Shebbeare  for  the  plaintiffs  : 

Thomas  Davies  ought  to  have  put  in  a  short  disclaimer,  instead 
*of  an  answer  of  seven  brief  sheets.  Having  uselessly  increased 
the  expense,  he  ought  merely  to  have  his  costs  of  a  short  disclaimer, 
especially  as  the  security  is  in8u£5cient. 

Mr.  Speed  for  Tbomas  Davies : 

The  disclaiming  defendant  is  entitled  to  the  whole  of  bis  costs, 
first,  because  tbe  bill  asks  why  he  refused  to  comply,  and  the  answer 
explains  it ;  secondly,  because  the  defendant  properly  shows,  that 
tbe  plaintiffs,  when  they  filed  the  bill,  knew  that  he  had  never  acted 
in  tbe  trusts,  but  disclaimed  them.     *    *     * 

The  Master  of  the  Rolls: 

The  disclaiming  defendant  is  entitled  to  his  costs,  for  the  plaintiffs 
might,  by  their  bill,  have  stated  circumstances,  showing  that  a 
simple  disclaimer  would  be  sufficient. 
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ROBINSON  V.  ROBINSON. 

(11  Beav.  371—377;  S.  C.  18  L.  J.  Ch.  73;  12  Jur.  969;  on  app.  1  D. 
M.  &  G.  247  ;  2)  L.  J.  Ch.  Ill ;   16  Jur.  235.) 

[Rbvbrsbd  on  appeal,  as  reported  in  1  D.  M.  &  G.  247.] 


MITCHELL  V.  KOECKER. 

(11  Beav.  380—382  ;  S.  C.  on  further  proceedings,  12  Beav.  44;  18  L.  J.  Oh. 

294;  13  Jur.  797.) 

A  bill  sought  a  disooveiy  of  the  returns  made  by  the  defendant  to  the 
Commissioners  of  Property  Tax.  The  object  of  the  plaintiff  being  to  show 
that  the  defendant  represented  that  the  profits  of  his  business  were  less 
than  what  he  had  stated  to  the  plaintiff  who  had  purchased  it.  A  demurrer 
was  allowed. 

Whether  a  discovery  of  income  tax  returns  could,  under  any  circumstances, 
be  compelled,  quaere. 

This  case  came  on  upon  a  demurrer  put  in  by  the  defendant  to 
the  plaintiff's  supplemental  bill. 

The  original  bill,  filed  on  the  1st  February,  1848,  stated  an 
agreement  entered  into  by  the  plaintiff  in  June,  1847,  for  the 
purchase  of  the  defendant's  business  or  practice  as  a  dentist.  It 
was  alleged,  that  the  plaintiff  had  been  induced  to  enter  into  the 
agreement,  by  the  false  and  fraudulent  representations  of  the 
defendant,  and,  amongst  others,  by  the  false  representation  that 
his  practice  was  worth  from  1,6002.  to  2,000Z.  per  annum,  and 
was  of  the  highest  order.  The  bill  prayed,  that  the  agreement 
might  be  declared  to  be  fraudulent  and  void,  and  for  other  relief. 

The  supplemental  bill  alleged,  that,  in  July,  1848,  the  defendant 
made  a  return  to  the  Commissioners,  in  the  bill  called  ''  the  Com- 
missioners of  Property  and  Income  Tax  "  (meaning  Commissioners 
acting  under  the  statute  5  i&  6  Yict.  c.  85),  a  return  of  his  gains  in 
his  profession  or  employment  as  a  dentist  for  the  year  1847,  and 
therein  represented  such  gains  to  be  less  than  the  sum  of  5(X)Z., 
and  made  a  solemn  declaration  that  such  sum  was  true,  and  there- 
upon his  return  was  accepted,  and  he  was  assessed  accordingly. 
The  bill  stated,  that  the  defendant  had  carried  on  the  bupiness,  on 
his  own  account,  since  the  original  bill  was  filed  ;  and  it  prayed, 
that  the  plaintiff  might  have  the  benefit  of  the  matters  therein 
stated,  as  if  they  had  been  stated  in  the  original  *bill.  To  the 
discovery  prayed  by  this  bill,  the  defendant  demurred,  on  the 
ground  that,  by  answering,  he  might  expose  himself  to  penalties. 

Mr.  Purvis  and  Mr,  Wright,  in  support  of  the  demurrer. 


1848. 
Nov,  20. 

Rolln  Court. 

Lord 

Lamodalb, 

M.R. 

[371] 

1849. 
Jan.  19. 
Feb,  10. 

RolU  Court. 

Lord 

Lanodalb, 

M.n. 

[880] 


[  •381  ] 
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Mitchell  3/r,  Turner  and  Mr,  James  Anderson  for  the  bill,  cited  Hex  v. 

KoTOKBB.     Clarke  (i). 

The  Master  op  the  Rolls  reserved  his  judgment. 

^tiJ.^'       ^^^  Master  op  the  Bolls: 

I  am  of  opinion  that  the  only  real  and  substantial  object  of  the 
supplemental  bill  is,  to  obtain  from  the  defendant  a  discovery  of 
his  return  to  the  Commissioners  of  Property  and  Income  Tax  for 
the  year  1847. 

If  the  defendant  represented  to  the  plaintiff  that  his  income 
from  his  profession  was  from  1,6002.  to  2,000Z.  a  year,  and  repre- 
sented to  the  Commissioners  that  his  income  from  the  same  source 
was  less  than  500Z.  a  year,  and  if  the  time  referred  to  in  the  two 
representations  were  the  same,  as  the  plaintiff  seems  to  allege, 
one  or  other  of  the  representations  was  certainly  false.  If  the 
representation  made  to  the  plaintiff  was  false,  the  plaintiff  might, 
on  that  ground  alone,  be  entitled  to  relief :  if  the  representation 
made  to  the  Commissioners  were  false,  the  defendant  would  be 
liable  to  the  penalties  imposed  by  the  statute  in  such  cases  (2). 
Considering  the  provisions  contained  in  the  Act  for  preventing 

[  •382  ]  or  avoiding  disclosure  of  the  returns  made  *under  Schedule  D,  it 
may  well  be  doubted,  whether  a  bill  for  the  discovery  of  the  returns 
could  be  sustained,  even  if  the  discovery  could  be  enforced,  without 
exposing  the  defendant  to  the  risk  of  penalties.  It  was  argued, 
that  the  plaintiff  desired  only  to  establish  the  truth  of  the  return 
to  the  Commissioners,  and  that  as  the  result  would  not  render  the 
defendant  liable  to  any  penalty,  the  discovery  might  be  lawfully 
required ;  but  I  think  otherwise.  You  require  the  defendant,  on 
his  oath,  to  speak  the  truth ;  and  it  appears  to  me  quite  clear,  that 
in  the  case  which  may  probably  exist,  the  disclosure  of  the  truth 
may  render  him  liable  to  penalties,  and,  for  that  reason,  I  allow 
the  demurrer. 

[On  further  proceedings  in  this  suit  (reported  in  12  Beav.  44), 
the  Master  of  the  Bolls  held  that  the  statements  as  to  the 
defendant's  return  of  his  income  to  the  Commissioners  should  not 
be  struck  out  as  impertinent,  since  the  plaintiff  might  possibly 
produce  evidence  to  prove  them.] 

Note.— See  Lee  v.  Head,  59  B.  B.  626  (5  Beav.  881) ;  The  Earl  of 
Lichfield  v.  Bond,  68  B.  B.  20  (6  Beav.  88) ;  Fisher  v.  Price,  ante,  p.  18a 
(1)  8  T.  B.  220.  (2)  Sects.  126.  127,  128. 


VOL.  LxxxiiT.]  1849.     CH.     11  BEAV.  897. 


201 


1849. 
3fareh  2. 


Loid 
LANODAL8, 

M.R. 


JAMES   V.  JAMES. 

(11  Beav.  397.) 

The  heir-at-law  is  only  allowed  costs  as  between  solicitor  and  client  in    ^^^  Court 
charity  cases,  and  where  he  is  a  trustee. 

This  salt  was  instituted  for  the  administration  of  an  estate. 

[897] 

Mr,  Tmmer  and  Mr.  W.  M.  Janiea  for  the  plaintiff. 

Mr.  Freeling,  Mr.  Haldane,  and  Mr.  StintoUf  for  defendants. 

Mr.  WeUpole  and  Mr.  Pitman,  for  the  heir-at-law,  claimed  to 
be  entitled  to  costs  as  between  solicitor  and  client. 

Mr.  Turner,  contrd  : 

The  heir  is  not  entitled  to  costs  as  between  solicitor  and  client, 
except  in  charity  cases  (i). 


The  Master  of  the  Bolls  : 

Tes,  and  where  he  is  a  trustee, 
between  party  and  party. 


He  must  have  his  costs  as 


OUSELEY   V.  ANSTRUTHER. 

(11  Beav.  399—400 ;  S.  C.  18  L.  J.  Ch.  157.) 

An  order  to  pay  purchase -money  into  Court  without  prejudice  to  the 
title  refused,  though  consented  to  by  all  parties,  there  being  no  specialty 
in  the  case. 

MB.  Walpole  and  Mr.  Sidebottom,  on  behalf  of  the  tenant  in 
tail  and  other  parties  entitled  to  the  produce  of  an  estate,  supported 
a  petition  to  pay  85,000i.,  part  of  the  purchase-money,  into  Court, 
without  prejudice  to  objections  to  the  title.  They  said,  that  this 
differed  from  the  ordinary  case,  it  being  an  application  of  all  parties 
interested  in  the  property,  all  of  whom  were  adult,  with  the  consent 
of  the  purchaser.  They  argued  that,  in  this  case,  it  would  afford 
a  great  security  to  have  this  fund  in  Court,  where  the  purchase- 
money  amounted  to  so  large  a  sum  as  1(X),000{. 

Mr.  Kyle,  for  the  trustees,  supported  the  application. 


(1)  The  Attorney 'General  v.  Kerr, 
55  R.  B.  85  (4  Beav.  p.  299} ;  but  see 
WilkinMm  V.  Bather  (1872)  L.  E.  14 
Bq.  at  p.  99,  41  L.  J,    Ch.  721,  26 


L.  T.  937,  where  this  alleged  excep- 
tion was  questioned  by  Lord  Romilly, 
M.  11.— O.  A.  S. 


1849. 
March  24. 

BolU  CouH. 

Lord 

Lanodalb, 

M.B. 

[399] 
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THER. 


[MOO] 


Mr.  Mibiej  for  the  purchaser,  was  willing  that  an  order  should 
be  made  to  pay  the  money  into  Court. 

The  Master  of  the  Bolls: 

It  is  quite  contrary  to  the  ordinary  rule ;  and  the  only  question 
is,  whether,  in  the  case  of  a  large  sum  of  money,  I  can  deviate  from 
the  rule  established  where  the  purchase-money  is  small.  I  do  not 
feel  myself  at  liberty  to  do  so.  The  rule  is  not  inflexible ;  and  I 
believe  *that  in  several  instances  there  have  been  special  circum- 
stances which  have  induced  me  to  deviate  from  it.  All  I  can  do  is 
to  recommend  you  to  go  to  the  Lord  Chancellor. 


1849. 
March  81. 

RoUs  CohH, 

TiOrd 

Langdalv, 

M.R. 

[401] 


[  ^<'2  ] 


1849. 
April  2. 

BvlU  Court, 

Lord 

Lanodale, 

M.R. 

[402] 


In  re  NORMAN. 

(llBeav.  401— 402.) 

Where  a  petitioner  is  out  of  the  jurisdiction,  he  may  deposit  a  sum  in 
lieu  of  giving  security  for  costs,  but  the  undertaking  of  his  solicitor  is 
insufficient. 

Mr.  Turner  and  Mr.  Renshmv  appeared  in  support  of  a  petition 
for  the  taxation  of  a  solicitor's  bill. 

Mr.  Fooks,  contra,  objected,  that  as  the  petitioner  was  stated  to 
be  resident  out  of  the  jurisdiction,  he  ought  to  give  security  for 
costs,  before  the  petition  could  be  heard  (i). 

Mr.  Turner  said  that  the  solicitor  of  the  petitioner  would  under- 
take to  pay  them,  or  the  petitioner  would  pay  a  proper  sum  into 
Court  as  security. 

The  Master  of  the  Bolls  : 

The  undertaking  to  pay  will  not   do;   but  I  think   that  the 
payment  into  Court  of  a  proper  sum  will  be  sufficient. 


DUGDALE   V.  DUGDALE. 

(11  Beav.  402.) 

Bequest  of  2,000/.  to  be  equally  divided  amongst  testator*s  next  of  kin, 
both  maternal  and  paternal :  Held,  that  the  fund  was  divisible  between 
the  two  classes  per  capita,  and  not  per  stirpes. 

A  TESTATOR  gavo  2,000i.,  to  be  equally  divided  amongst  such  of 
his  next  of  kin,  both  maternal  and  paternal,  as  should  be  living  at 
the  time  of  his  death. 

(1)  See   Ex  parte   Seid/er,   66   R   R.    25    (12    Sim.    106);    lu  re  PaMmore 
49  R.  K,  295  (1  Beav.  94). 
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Louisa  A.  Dilk  and  Penelope  Sacke,  were  the  only  next  of  kin 
ex  parte  pcUemd,  and  Charles  Baldwyn  was  the  only  next  of  kin 
ex  parte  viaternd. 

Mr.  Bromhead,  for  the  two  next  of  kin  ex  paHe  pateiKid,  in 
support  of  the  petition  for  payment  per  capita  in  thirds. 

Mr.  W.  T.  S.  Daniel,  contra,  argued  that  the  fund  was  divisible 
in  equal  moieties  between  the  next  of  kin  ex  parte  patemd  and 
ex  parte  nwterud,  and  that  Major  Baldwyn  took  half  the  fund. 

Mr.  Bird,  for  other  parties. 

Thb  Master  of  the  Bolls  : 

I  am  of  opinion  that  the  two  petitioners  take  two  thirds,  and 
Major  Baldwyn  one  third  (i). 


Ddgdale 

r. 
Dug  DAL  R. 


STEPHENS  V.  LORD  NEWBOROUGH. 

(11  Beav.  403—414;  S.  C.  17  L.  J.  Ch.  332;  12  Jur.  319.) 

The  coats  of  an  affidavit,  filed  in  support  of  a  motion,  but  not  entered  in 
the  order  as  read,  will  not  be  allowed  on  taxation,  even  as  between  solicitor 
and  client. 

Copy  of  a  correspondence  between  the  parties,  furnished  to  counsel  as 
instructions  for  a  bill  and  partially  inserted  therein,  disallowed  on  a  taxation 
as  between  solicitor  and  client. 

Briefs  to  two  counsel,  on  an  unopposed  motion  made  by  a  trustee  to  pay 
money  into  Court,  allowed,  upon  appeal  from  the  decision  of  the  taxing 
Master. 

A  petition  was  presented  to  compromise  a  suit,  which  it  was  supposed 
would  be  unopposed,  but,  after  the  delivery  of  the  briefs,  an  opposition 
was  threatened.  Fuiiher  briefs  being  thereupon  delivered,  the  costs 
thereof  were  allowed  on  taxation  as  between  solicitor  and  client. 

A.  B.  was  entrapped  into  becoming  a  trustee ;  but  it  was  agreed  that 
he  should  be  discharged.  He  consulted  counsel  as  to  the  liability  he  had 
incurred,  and  instructed  him  to  prepare  proper  deeds  for  his  protection.  It 
was  discovered  that  a  breach  of  trust  had  been  committed  previous  to  his 
becoming  trustee,  and  counsel  prepared  a  bond  and  release  for  A.  B.'s 
protection,  but  they  were  never  executed,  in  consequence  of  a  suit  having 
been  instituted  by  A.  B.  to  set  the  matter  right:  Held,  overruling  the 
decision  of  the  taxing  Master,  that,  under  an  order  to  tax  A.  B.'s  costs, 
charges,  and  expenses  of  and  incidental  to  the  trust,  A.  B.  was  entitled  to 
the  costs  of  the  draft  bond  and  release,  though  they  had  never  been  used. 

During  the  above-mentioned  suit,  the  tenant  for  life  made  proposals  to 
A.  B.  for  a  settlement,  on  which  the  advice  of  counsel  was  obtained  by 
A.  B.  in  conference :  Held,  also,  that  A.  B.  was  entitled  to  the  fee  paid 
by  him  for  this  conference. 

This  was  a  petition  presented  by  the  plaintiff  for  a  review  of  the 

Master's  taxation  under  the  following  circumstances : 

(1)  See  MattiBOfi  v.  Tanfield,  62  £.  B.  62  (3  Beav.  131). 


184S. 
ApHl  16,  17. 

RolU  Court, 

Lord 
Lanodale, 

M.R. 

[403] 
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Stbphkvts 

r. 
Lord  New- 

BOROUGH. 


In  August,  1845,  the  plaintiff  met  the  defendant  Schroder,  with 
whom  he  was  acquainted  and  in  the  habit  of  communication,  on  the 
Boyal  Exchange.  Schroder  requested  the  plaintiff  to  act  as  his 
trustee  in  the  receipt  of  some  money,  the  produce  of  some  stock, 
stating  that  there  was  nothing  else  to  do  but  receive  the  amount. 
The  plaintiff,  considering  that  Schroder  was  desirous  of  placing 
such  money  in  his  hands  by  way  of  temporary  deposit,  consented. 
Schroder  afterwards  induced  the  plaintiff  to  sign  a  letter,  dated  the 
17th  of  October,  1845,  with  the  contents  of  which  he,  the  plaintiff, 
was  imperfectly  acquainted,  but  by  which,  in  fact,  he  authorised 
[  *404  ]  Lord  Newborough,  and  the  other  ^trustees  of  the  will  of  a  testator, 
to  sell  50,000  florins  stock,  and  agreed  to  receive  the  produce  upon 
the  trusts  of  the  marriage  settlement  of  Schroder. 

The  plaintiff,  who  had  not  previously  been  aware  of  the  fact,  was 
afterwards  informed  that  he  had  been  appointed  trustee  of  Schroder's 
marriage  settlement.  The  plaintiff  felt  annoyed,  and  strongly 
objected  thereto,  and  Schroder  agreed  to  appoint  a  new  trustee  in 
his  place.  The  plaintiff  consented ;  and  being  anxious  to  know  the 
extent  of  his  liability,  he  requested  to  be  furnished  with  copies  of 
the  documents.  These  were  sent ;  and  it  then  appeared,  that  the 
plaintiff  had,  by  substitution,  been  appointed  a  trustee,  by  a  deed 
dated  the  24th  of  September,  1845,  which,  however,  he  had  not 
executed.  The  draft  of  a  deed,  substituting  another  trustee  in  his 
place,  was  also  sent.  The  plaintiff's  solicitors  laid  the  documents 
before  counsel,  to  advise  as  to  the  proper  course  to  be  pursued  for 
the  plaintiff's  protection,  and  instructed  him  to  prepare  the  fullest 
possible  release,  and  any  bond  or  deed  of  indemnity  which  he  might 
consider  desirable. 

Counsel  was  of  opinion,  that,  by  signing  the  letter,  the  plaintiff 
had  accepted  the  trust.  He  discovered  that  a  sum  of  2,000Z.  had 
been  lent  by  the  former  trustees  to  Mr.  Schroder,  which  he  con- 
sidered  a  breach  of  trust,  and  he  prepared  a  release  and  bond  from 
Mr.  and  Mrs.  Schroder,  as  a  security  and  indemnity  in  respect  of 
the  dealings  with  the  trust  funds.  For  this  release  and  bond  the 
plaintiff's  solicitors  paid  fees  to  counsel  amounting  to  5/.  10«.  and 
8/.  58.  6rf. 

On  the  6th  of  January,  1846,  the  plaintiff's  solicitor  was  informed, 

that  the  opinion  of  another  counsel  had  been  taken  by  other  parties 

[  M05  ]      as  to  the  2,000Z.,  and  who  *thought  that  it  was  bound  by  the  trusts 

of  the  settlement ;  but  he  recommended  Mr.  Schroder  to  take  the 

opinion  of  the  Court  upon  it.    The  opinion  proceeded  :  ''  The  best 
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coarse  for  doing  this,  I  think,  would  be  for  all  parties  to  agree,  for 
the  purposes  of  this  suit,  to  waive  the  restrictive  clause  in  the  last 
deed  of  the  12th  of  November,  1842,  prohibiting  the  trustees  from 
recalling  the  2,0002.  advanced,  and  to  let  the  trustees  file  a  bill, 
praying  merely  a  declaration  of  the  Court,  whether  or  not  the  money 
be  included  in  the  settlement.  In  this  way,  I  think,  the  Court 
would  order  the  costs  of  all  parties  to  be  paid  out  of  the  principal 
of  the  2,000/.  If  the  parties  cannot  agree  on  that  course,  I  can 
only  advise  the  trustees  to  pursue  the  course  recommended  in  my 
former  opinion.  Should  the  trustees  find  any  difficuUy  in  doing 
this*  they  may  find  some  one,  as  next  friend  of  the  children  of  the 
marriage,  to  file  a  bill  against  themselves  (the  trustees)  and  Mr. 
and  Mrs.  Schroder  for  obtaining  the  opinion  of  the  Court  whether 
the  2,000/.  be  or  not  included  in  the  settlement  of  1840,  as  the 
children's  rights  cannot  be  affected  by  the  prohibitory  clause." 

This  opinion  having  been  laid  before  the  plaintiff's  counsel,  he 
advised  that  a  bill  should  be  filed  against  the  proper  parties  to 
compel  the  restitution  of  the  sum  of  2,000/.  Instructions  were 
given  for  the  bill,  and  counsel,  on  the  occasion,  was  furnished  with 
a  copy  of  the  correspondence  which  had  taken  place  between  the 
parties,  and  part  of  it  was  stated  in  the  bill.  The  bill  was  filed  on 
the  18th  of  March,  1846,  and,  in  consequence,  neither  the  bond 
nor  release  were  executed. 

Shortly  afterwards,  Schroder  urged  the  plaintiff  to  desist  from 
proceeding  in  the  suit,  and  to  accept  his  personal  indemnity  against 
the  liability  in  respect  of  *the  2,000/.  This  letter  was  submitted 
in  conference  for  the  opinion  of  counsel,  who  advised  the  plaintiff 
not  to  accept  the  offer ;  and  a  fee  of  1/.  Ss.  6d.  was  paid  on  such 
conference.  The  plaintiff  afterwards  gave  notice  of  motion  for 
liberty  to  pay  part  of  the  trust  fund  into  Court,  and  filed  an 
affidavit  in  support  of  the  motion.  He  gave  briefs  to  two  counsel 
on  that  occasion.  The  order  was  made  without  opposition ;  but, 
in  the  order  as  drawn  up,  the  affidavit  was  not  stated  to  have  been 
read. 

The  old  trustees  afterwards  agreed  to  replace  the  2,000/.  and  pay 
the  plaintiff  his  costs ;  and  a  petition  was  presented  by  the  plaintiff, 
for  the  purpose  of  effecting  the  arrangement,  and  of  compromising 
the  suit.  Two  counsel  were  instructed  by  the  plaintiff  to  support 
it ;  and,  at  first,  no  opposition  was  anticipated ;  but  Schroder  and 
some  other  parties  having  intimated  their  intention  not  to  consent 
thereto,   the  plaintiff  prepared  and   delivered   further  briefs,   as 


Stephens 
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instructions  to  counsel,  with  additional  fees  of  2Z.  4«.  6d.  and 
11.  Ss.  6d. 

On  the  hearing  of  the  petition,  the  order  was  made ;  and  it  was 
referred  to  the  taxing  Master  to  tax  the  petitioner  his  costs, 
charges,  and  expenses  of  and  incidental  to  the  trust,  and  also  his 
costs  of  the  suit,  up  to  the  date  of  the  order,  including  the  costs 
of  the  petition,  as  between  solicitor  and  client.  The  old  trustees 
were  ordered  to  pay  him  the  amount. 

In  the  taxation,  the  taxing  Master  had  disallowed  the  charges 
for  the  following  items,  which  were  now  the  subject  of  discussion : 

1.  The  costs  of  the  release  and  bond,  which  had  never  been 
executed. 

2.  The  conference  fee  of  IL  Is,  on  Mr.  Schroder's  proposal  to 
stay  the  proceedings  in  the  suit. 

8.  The  costs  of  the  affidavit  in  support  of  the  motion,  which  had 
not  been  entered  as  read  in  the  order. 

4.  The  costs  of  the  brief  to  a  second  counsel  on  the  motion  to 
pay  into  Court. 

5.  The  further  briefs  on  the  petition  to  compromise. 

6.  The  copy  of  the  correspondence,  furnished  to  counsel  as 
instructions  for  the  bill. 


Mr.  Stephens,  the  plaintiff,  now  presented  a  petition  for  a 
review  of  the  taxation,  and  that  the  Master  might  be  directed  to 
allow  the  charges  for  the  above  items. 


[  •408  ] 


Mr.  Turner^  in  support  of  the  petition. 
Mr.  Roupell  and  Mr.  Aviphlett,  contra. 

The  Master  of  the  Bolls: 

We  have  too  often  occasion  to  observe,  here,  on  the  very  hard 
and  difficult  situation  in  which  trustees  are  placed,  who  have  volun- 
tarily undertaken  the  obligations  of  a  trust ;  but  how  mueh  harder 
is  the  situation  of  this  trustee,  upon  whom  a  trust  has  bee::  imposed 
by  means  of  a  gross  deception  ? 

The  petitioner  having  had  this  trust  forced  upon  him,  and  being 
thereby  placed  in  a  situation  of  very  great  difficulty,  the  question 
is,  whether  I  can  concur  with  the  taxing  Master  in  the  conclusions 
to  which  *he  has  come,  in  the  taxation  of  the  bill  of  costs  under 
this  special  order  of  reference. 

It  appears,   that  although   Mr.  Stephens,   the  petitioner,  was 
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imposed  upon,  when  he  took  upon  himself  this  trust,  yet  that  he 
had  so  conducted  himself  as  to  become  liable  to  perform  it,  and 
he  soon  found  himself  in  a  situation  of  very  great  difficulty.  A 
question  had  arisen  as  to  the  investment  of  60,000  florins ;  and  it 
was  very  doubtful  what  ought  to  be  done.  Under  the  circum- 
stances, he  consulted  a  gentleman  of  the  Bar  of  great  knowledge 
and  experience,  and  laid  before  him  the  papers  which  he  had  got 
in  relation  to  the  trust.  He  asked  his  opinion,  desiring  him  also 
to  prepare  such  securities  as  he  might  consider  proper.  Counsel 
discovered  that,  besides  the  question  as  to  the  investment  of  the 
50,000  florins,  there  was  another  very  serious  question,  namely, 
whether  a  sum  which  Mr.  Schroder  had  prevailed  upon  the  former 
trustees  to  lend  him  upon  certain  securities,  was  or  was  not  subject 
to  the  trusts  of  the  settlement.  Counsel  gave  his  opinion,  and  also 
prepared  the  draft  securities.  At  this  time,  Mr.  Stephens  and  his 
solicitor  appear  to  have  been  willing,  perhaps  unwisely,  to  accept 
security  if  it  could  be  got.  Experience  shows  us,  that  trustees, 
under  such  circumstances,  are  too  willing  to  accept  even  a  doubtful 
security  rather  than  throw  the  matter  (as  it  is  called)  into  Chancery, 
subjecting  themselves  thereby  to  all  the  inconveniences  attendant 
upon  a  Chancery  suit,  and  exposing  the  trust  funds  to  an  amount 
of  costs  from  which  they  very  naturally  shrink.  It  would  be  much 
better  for  themselves,  in  many  cases,  if  they  entertained  no  such 
feeling. 

However,  Mr.  Stephens'  solicitor  stated,  in  the  course  of  the 
correspondence,  that  he  must  insist  upon  security,  ^securities  were 
prepared,  and  it  probably  became  apparent,  at  the  time,  that  the 
security  of  Mr.  Schroder,  who  had  caused  all  the  mischief,  was 
worth  nothing. 

Very  shortly  afterwards,  it  appeared  that  advice  had  already 
been  taken  by  the  former  trustees ;  from  which  it  clearly  resulted, 
that  no  security  could  be  satisfactory  in  such  a  case,  and  that,  in 
all  probability,  there  must  be  a  bill  filed.  It  was  suggested  that  a 
bill  might  be  filed  by  Mr.  Stephens  himself ;  but  it  was  not  very 
likely  that  he  would  voluntarily  come  forward  to  exhibit  his  own 
delinquencies.  Another  suggestion  was,  that  by  some  mancBuvre, 
a  restrictive  clause  in  the  settlement  was  to  be  waived  for  the 
particular  purpose  of  a  suit,  so  as  to  secure  the  costs  being  paid 
out  of  the  trust  fund  and  not  by  the  parties ;  and  so  much  was  the 
suit  considered  necessary,  that  there  was  a  third  plan  proposed, 
namely,  for  the  parties  to  get  some  one  to  act  as  next  friend  of  the 
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infants  and  to  file  a  bill  in  their  names  against  ii\Q  trastees. 
Every  one  must  therefore  feel  satisfied,  that,  unless  the  fund  were 
restored,  a  suit  was  inevitable.  When,  therefore,  it  appeared  that 
the  proceedings  must  end  in  a  suit,  it  became  perfectly  idle  to 
execute  the  instruments  which  had  been  prepared,  and  they,  there- 
fore, became  useless.  The  question  is,  whether  the  costs  incurred 
in  the  preparation  of  those  securities,  which,  in  the  event  th&t 
happened,  turned  out  to  be  unnecessarily  incurred,  because  it 
appeared  that  a  suit  could  not  be  avoided  or  prevented  by  the 
execution  of  the  securities,  ought  to  be  refused  to  the  trustee  under 
such  an  order  as  this.  It  is  very  unfortunate  that  those  costs  had 
been  incurred ;  but  the  question  is,  whether  they  were  not  at  tine 
time  reasonably,  as  well  as  bond  fide,  incurred,  and  *  whether,  in 
consequence  of  their  turning  out  to  be  useless,  the  trustee  is  to  be 
disallowed  them. 

In  the  first  place,  it  is  said,  that,  under  such  an  order  as  this, 
these  costs  were  not  costs  incidental  to  the  trust.  But  how  did 
Mr.  Stephens  incur  these  costs,  except  in  consequence  of  the  trust 
being  imposed  upon  him?  They  were  not  indeed  costs  actually 
incurred  in  the  execution  of  the  trust,  but  they  were  costs  incurred 
in  the  attempt  to  obtain  a  restoration  of  the  trust  fund  for  tlie 
benefit  of  the  cestuis  que  trust,  by  means  of  securities  which  could 
be  carried  into  execution.  I  consider  that  they  were  costs  "  inci- 
dental to  the  trust,"  and  would  not  have  been  incurred  at  all, 
except  with  reference  to  the  trust.  Say,  if  you  please,  that  they 
were  imprudently  or  rashly  incurred :  still  they  were  incurred  in 
consequence  of,  and  incidental  to,  the  trust ;  and  it  was  only  by 
reason  of  the  trust  being  imposed  upon  Mr.  Stephens  that  those 
costs  were  incurred  at  all. 

The  Master  has  proceeded  upon  the  notion  that,  because  those 
securities  were  prepared  before  it  was  finally  concluded  that  they 
should  be  executed,  and  because  they  turned  out  to  be  useless,  they 
ought  not  to  be  allowed.  Undoubtedly  there  are  many  cases  in 
which  that  rule  is  to  be  applied ;  and  I  have  had  some  doubt,  in 
the  course  of  the  discussion,  whether  it  might  not  be  proi)erly 
applied  in  this  case.  But  the  conclusion  I  have  come  to  is  this,^ — 
that,  having  regard  to  the  motives  which  probably  preceded  his 
conduct,  and  still  more  having  regard  to  the  form  of  the  order, 
and  the  circumstances  under  which  the  order  was  made,  I  cannot 
agree  with  the  Master  in  the  conclusion  to  which  he  has  come. 

The  next  point  in  difference  is  this :  a  suit  having  been  instituted. 


yoL.  Lxxxiii.l      1848.     CH.     11  BEAV.  411—412. 


209 


a  proposal  inras  made  by  Mr.  Schroder  to  Mr.  Stephens,  to  desist 
from  proceeding  in  the  suit  and  accept  his  personal  indemnity 
against  his  liabilities  in  respect  of  the  2,0002.  Mr.  Stephens'  solicitor 
waited  upon  counsel,  and  had  a  conference  with  him  to  know 
whether  that  offer  should  be  accepted  or  not;  he  advised  the 
petitioner  to  accept  nothing  less  than  the  restoration  of  the  trust 
fund ;  and  the  question  is,  whether  this  conference  fee  should  be 
allowed.  Now,  is  it  so  extremely  plain  that  the  costs  of  that 
advice  ought  to  be  disallowed  ?  It  has  been  said  here,  and  said 
truly,  that  trustees,  when  placed  in  such  a  state  of  difficulty  with 
regard  to  their  cestuis  que  trust,  will  not,  without  the  best  advice, 
believe  that  they  ought  to  refuse  to  desist  from  proceedings  if  they 
can  get  some  security.  I  do  not  think  that  Mr.  Stephens  was  in 
such  a  position.  Mr.  Schroder  had  so  conducted  himself,  that 
everybody  concerned  in  this  matter  ought  to  have  disregarded  his 
proposals.  The  solicitor,  however,  desiring  to  do  that  which  was 
proper  between  the  parties,  walks  over  to  counsers  chambers,  and 
asks  his  opinion  upon  the  subject.  Though  this  point  is  more 
doubtful  than  the  former,  yet,  at  the  same  time,  I  think  that  the 
fee  ought  to  be  allowed. 

The  next  point  raised  here  is  as  to  the  costs  incurred  upon  the 
motion;  and  I  am  of  opinion,  that  as  the  affidavits  were  not 
entered  in  the  order  as  read,  they  cannot  be  allowed.  I  agree  with 
the  Master  upon  that. 

Then  comes  the  question,  connected  with  the  other  motion  to 
pay  into  Court  the  monies  arising  from  the  sale  of  Exchequer  bills. 
The  motion,  I  think,  was  ultimately  consented  to  by  all ;  and  the 
question  is,  ^whether  the  two  briefs  to  two  counsel  ought  to  be 
allowed.  This  is  a  question  which  very  often  arises ;  but  I  do  not 
think  I  have  had  it  more  than  once  formally  and  distinctly  brought 
under  my  consideration.  A  motion  may  be  made  for  a  very  simple 
purpose,  and  apparently  would  be  granted  without  any  discussion 
or  difficulty.  Nevertheless  such  a  motion  may  be  made  in  a  cause 
in  which  there  are  various  and  complicated  interests,  conflicting 
one  with  another, — where  the  facts  of  the  case  are  of  such  a  com- 
plicated  nature  and  the  rights  of  the  parties,  ultimately  to  be 
adversely  decided,  are  of  such  a  nature,  that,  even  upon  the  simple 
proceeding  of  paying  money  into  Court,  there  may  be,  and  very  often 
are,  some  qualifications,  limits  or  conditions  to  be  imposed.  So  that 
whether  the  motion  ought  to  be  consented  to,  cannot  be  determined, 
not  only  without  discussion,  but  without  the  application  to  the 
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subject  of  a  great  deal  of  knowledge  and  experience.  The  Master,  I 
have  no  doubt,  came  to  the  conclusion  he  did,  for  the  protection  of 
the  suitors  against  any  unnecessary  costs;  and,  looking  to  the 
whole  of  the  suit,  and  having  regard  to  what  might  very  possibly 
arise,  he  thought  that  it  was  unnecessary  to  have  two  counsel 
present  on  such  an  occasion,  and  that  he  ought  not  to  allow  an 
expense  of  that  sort,  on  the  notion  that  the  parties  might  have 
easily  agreed  amongst  themselves  to  this  being  done,  either  by 
consent  or  without  opposition.  I  am  afraid  it  has  often  been  found, 
to  the  surprise  of  counsel,  that  they  are  sometimes  called  on  by 
the  Court  to  answer  a  great  many  enquiries  and  questions  which 
are  very  necessarily  and  properly  put  to  them  for  the  purpose  of 
enabling  the  Court  thoroughly  to  understand  the  whole  bearings  of 
the  case.  It  often  occurs  here,  that  there  are  things  which  have 
not  been  brought  distinctly  forward,  and  respecting  which  I  con- 
sider it  necessary  to  have  an  explanation.  It  is,  therefore,  a 
matter  of  great  'consideration  whether  two  counsel  ought  to  be 
always  excluded  in  cases,  merely  because  they  appear  simple  in 
themselves  :  they  may  be  mixed  up  with  other  matters  which  may 
require  a  very  great  deal  of  consideration.  I  think  that  the  two 
briefs  ought  to  be  allowed. 

The  next  point  arises  upon  the  briefs  upon  the  petition.  There 
was  a  petition  presented,  and  the  briefs  were  put  into  the  hands 
of  counsel,  with  instructions  that  the  prayer  of  the  petition  would 
not  be  resisted.  After  the  briefs  were  so  delivered  to  counsel,  it 
appeared  that  an  opposition  was  threatened,  the  consequence  of 
which  was,  that  it  became  necessary  to  apprise  counsel  of  the  fact ; 
and,  supposing  counsel  to  have  read  their  briefs  with  a  view  to 
the  petition  being  unopposed,  and  on  the  notion  that  nobody  bat 
the  Court  would  oppose  it,  I  cannot  think  it  was  improper  to  point 
out  the  threatened  opposition  to  counsel,  and  to  give  the  fees  with 
supplemental  briefs.  I  think,  from  the  different  form  that  the 
matter  took,  that  the  Master  ought  to  have  allowed  the  other 
briefs. 

With  respect  to  the  correspondence,  the  case  is  this :  The  whole 
correspondence  between  these  parties  was  laid  before  counsel, 
amongst  the  instructions  for  drawing  the  bill.  Counsel  drew  the 
bill,  and  inserted  in  it  not  the  whole,  but  a  large  part,  of  the  corre- 
spondence: then  costs  were  allowed  for  the  instructions  for  the 
bill  and  for  drawing  it.  I  cannot  allow  any  separate  charge  for 
the  correspondence  :  on  that  I  agree  with  the  Master. 
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As  to  the  laode  of  taxing  costs,  I  cannot  consult  my  own  opinion 

abont  it.    1  am  exceedingly  sorry  to  say,  that  the  rules  as  to  the  costs 

allowed  to  solicitors  are  on  a  most  unsatisfactory  footing.     I  believe 

tk&t  they  continue  *on  that  footing  because  nobody  has  as  yet 

been  able  to  suggest  any  mode  of  taxing  the  costs  in  a  more  satis- 

iaetoty  manner ;  and   this  shows  a  want  of  ingenuity  in  the  pro- 

ie^on,  ^hich    surprises    me.      However,  the  fact   is  this,  that 

solicitors  are    allowed    a   very  small  remuneration  for  obtaining 

instnictions  for   the   hill,   which  often    occasions  them  a  degree 

of  trouble  and   expenditure  not  at  all  commensurate   with   the 

allowance  made  to  them.     On  the  other  hand,  they  are  allowed  for 

doing  that  which   they  never  do,  namely,  for  drawing  the  bill,  a 

sum  of  money  in  proportion  to  the  length  of  the  bill;  it  being 

supposed,  that  the  sum  allowed  for  the  instructions  which  they 

give  and  the  sums  allowed  for  the  drawing  which  they  never  do, 

together  make  an  amount  which  may  satisfy  them  completely  for 

that  which  they  do,  in  getting  the  instructions.     That  is  the  rule 

whieh  has  been  adopted  in  this  Court  for  many  years,  probably 

from  the  time  when  the  solicitors  drew  the  bills  themselves  and  had 

them  settled  by  counsel. 

I  must  refer  the  matter  back  to  the  Master  to  review  his  taxation 
as  to  these  several  points. 
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CAER  V.  HENDERSON  (1). 

(11  Beav.  416^*16 ;  S.  0.  18  L.  J.  Ch.  39.) 

In  a  creditors'  suit,  a  defaulting  adminiBtrator  and  his  assignees  appoioted 
yetadente  liU^  held  not  entitled  to  any  costs. 

In  a  creditors'  suit,  a  mortgagee  consented  to  a  sale,  and  the  produce, 
which  was  insufficient  to  pay  the  mortgage,  was  paid  into  Court:  Held, 
that  the  parties  to  the  suit  were  not  entitled  to  any  costs  of  a  petition 
presented  by  the  mortgagee  for  payment  out  of  Court  of  the  fund  to  him. 

This  was  a  creditors'  suit ;  and,  by  the  decree,  the  usual  accounts 
were  directed  to  be  taken  as  against  the  administrator.  Fending 
the  reference,  the  administrator  became  bankrupt,  and  his  assignees 
were  brought  before  the  Court  by  supplemental  bill. 

A  sum  of  4902.  was  ultimately  found  due  from  the  administrator 
and  his  estate;  and  the  first  question  was,  whether  either  the 
admiiiifltrator  or  his  assignees  were  entitled  to  any  costs  of  suit. 
\SawuLd  T.  Jone$  (2)  and  other  cases  were  cited.] 


C12  /"  rt  Btuham  (1S62)  23  Ch.  D. 
IM,  52  L.  J.  Ch.  408,  48  L.  T.  476. 


(2)  62  R.  R.  96  (2  Hare.  24«). 
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Gars  The  Master  of  the  Bolls  decided  that  they  were  not  entitled  to 

HBNDER80K.     ^^7  COStS. 

Another  question  arose  as  to  costs  under  the  following  circum- 
stances :  A  leasehold  belonging  to  the  testator  was  mortgaged  to 
Bobertson,  who  was  no  party  to  the  suit,  and,  by  the  decree,  it  was 
ordered,  that,  in  case  he  should  consent,  the  leasehold  should  be 
sold,  and  the  produce  applied  in  the  first  place  in  payment  of  the 
mortgage,  and  in  the  meantime  paid  into  Court. 

The  property  was  sold  for  508/.,  and  the  amount  was  paid  into 
Court.     708/.  were  found  due  to  Bobertson,  and  he  presented  a 
petition  for  payment  out  of  Court  to  him  of  the  fund,  in  part 
satisfaction  of  his  mortgage. 
[  416  ]  The  second  question  was  whether  any  of  the  parties  were  entitled 

to  have  their   costs  of  the   petition  out  of   the  produce  of  the 
leaseholds. 

The  Master  of  the  Bolls  decided  that  they  were  not;  but 
that  Bobertson  was  entitled  to  the  whole  fund. 

Mr.  Walpole  and  Mr.  W.  Morris  for  the  plaintiff. 

Mr.  Roupell  and  Mr.  Lewin  for  the  assignees. 

Mr.  J.  J.  Jervia  for  the  mortgagee. 
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GKEEDY   V.  LAVENDER  (I). 

(11  Beav.  417—421  ;  S.  C.  18  L.  J.  Ch.  62.) 

In  a  simple  administration  suit,  the  costs  of  all  necessary  parties  are 
payable  out  of  the  estate.  But  where  some  of  the  residuary  legatees  have 
assigned  or  incumbered  their  share,  they  and  their  assignees  are  entitled 
to  one  set  of  costs  only,  namely,  the  costs  of  the  assignors :  and  as  between 
the  assignors  and  assignees,  the  assigaees  are  entitled  to  receive  such  costs, 
in  discharge  of  their  own  costs  of  suit,  and  to  have  the  deficiency  (if  any) 
out  of  the  share  of  their  assignors. 

Subject  to  certain  interests  given  to  his  wife,  the  testator  devised 
and  bequeathed  his  real  and  personal  estate  to  trustees,  on  trust  to 
sell,  and  to  divide  the  produce  amongst  his  second  cousins,  the 
sons  and  daughters  of  his  first  cousins. 

The  fund  became  divisible  in  fifteenths,  of  which  the  plaintiff,  a 


(1)  The  application  of  this  rule  to 
partition  suits  was  questioned  in 
Belcher  v.  Wilhams  (1890)  46  Ch.  D. 
610,  63  L.  T.  673,  but  the  rule  has 


since  been  so  applied :  CatUm  y.  Banks 
[1893]  2  Ch.  221,  62  L.  J.  Ch.  600, 
68  L.  T.  245.— O.  A.  S. 
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married  woman,  was  entitled  to  one  fifteenth.     On  the  death  of  the      Grkrdt 
widow,  the  plaintiff  filed  her  bill  against  the  representatives  and    lavendeb. 
the  other  parties  entitled,   for  the  administration  of  the  estate. 
The  accounts  were  taken,  and  the  class  ascertained. 

The  plaintiff,  and  some  of  the  other  residuary  legatees,  had 
incumbered  their  shares,  and  their  incumbrancers  were  also  made 
defendants. 

The  plaintiff  stated  an  incumbrance  made  by  herself  and 
husband,  the  validity  of  which  she  questioned,  and  she  prayed  to 
have  her  share,  notwithstanding  any  assignment  made  thereof. 
The  questions  related  wholly  to  the  costs. 

Mr.  Roupell  and  Mr.  Blunts  for  the  plaintiff,  asked  for  the 
costs  of  suit  out  of  the  estate. 

Mr.  Tiumer,  Mr.  Walpole,  Mr.  C.  P.  Cooper,  Mr.  Humphry, 
Mr.   Roupell,    Mr.    Cankrien,   Mr.    Speed,    Mr.    Ooodeve, 
Mr.  HaUett,  Mr.  S}iadweU,  Mr.  Craig,  and  Mr.  J.  H.  Law 
for  the  defendants : 
It  was  said,  first,  that  as  the  plaintiff,  by  her  bill,  sought  some- 
thing beyond  the  simple  administration  of  *the  estate,  she  ought      [  *^is  J 
to  be  charged  with  the  extra  costs ;  secondly,  that  those  parties 
who  had  incumbered  their  shares,  ought  to  bear  the  extra  expense 
occasioned  thereby  ;  and  thirdly,  that  some  of  the  defendants  had 
improperly  severed  in  their  defences. 

A  case  of  Jenkins  v.  Briant,  before  the  Yice-Ghancellor  of 
England,  was  cited  and  relied  on  (^). 

Thb  Master  of  the  Bolls: 

The  first  question  is,  whether  the  plaintiff  is  entitled  to  the  costs 
of  the  suit  out  of  the  estate.  They  are  claimed  on  the  ground  that 
this  is  an  administration  suit,  brought  for  the  purpose  of  ascer- 
taining the  class  of  legatees,  and  dividing  the  fund.  If  that  be  so, 
the  plaintiff  is  entitled  to  the  general  costs  of  suit.  On  the  other 
hand,  it  is  alleged,  that  this  is  not  the  only  purpose  for  which  the 
suit  was  instituted ;  for  it  seeks  to  set  aside  an  assignment  made 
by  the  husband  of  the  plaintiff  to  the  defendant  Burnell ;  and  that 
part  of  the  charges  in  the  bill  and  of  the  relief  prayed  show,  that 
expenses  must  have  been  incurred  beyond  those  properly  belonging 
to  a  mere  administration  suit.  It  is  impossible  for  me  to  ascertain 
whether  this  is  so  or  not,  without  going  carefully  through  the 
(1)  Beg.  Lib.  1847  A.,  fol.  1874. 
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Grsedt      pleadings;    and    although   the   enquiry  may   produce    far    more 
Lavender,    expense  than  advantage,  yet  it  is  my  duty  to  ascertain  it,  by   a 
reference  to  the  taxing  Master. 

Mr.  C.  P,  Cooper  waived  the  reference. 

The  Master  of  the  Rolls  : 

Then  the  plaintiff  and  the  trustees  and  representatives  must  be 
[*ii^]  deemed  to  be  entitled  to  their  costs.  The  residuary  *legatee8  were 
necessarily  made  parties  to  the  suit,  for  the  property  is  given  to  an 
indefinite  class  of  persons.  Those  who  make  wills  of  this  kind  are 
very  little  aware  of  the  intricacy  and  delay  which  such  a  disposi- 
tion gives  rise  to.  They  think  it  can  very  easily  be  ascertained 
who  are  their  second  cousins  ;  whereas  it  is  very  often  a  matter  of 
great  difficulty,  and  the  expense  is  occasioned  not  by  the  forms  of 
the  Court  of  Chancery,  but  by  the  dispositions  of  the  testator  him- 
self. In  this  case,  the  persons  to  be  ascertained  were  the  second 
cousins  of  the  testator.  They  are  fifteen  in  number,  and  if  all 
those  persons  had  been  before  the  Court  merely  for  the  purpose  of 
having  the  account  taken  and  the  class  ascertained,  then  all  parties 
would  have  had  their  costs  of  the  suit  out  of  the  fund,  and  thereby 
bear  their  share  of  them.  The  case,  however,  becomes  materially 
altered  where  assignments  have  been  made  of  the  shares.  It 
would  be  a  great  hardship  and  injustice  to  make  those  who  retain 
their  shares  in  the  funds  contribute  to  the  expenses  of  other 
persons,  who,  for  their  own  convenience,  and  by  their  mode  of 
dealing  with  their  shares,  have  occasioned  additional  expenses. 
Some  limitation  is  necessary,  and,  if  I  correctly  understand  the 
decision  of  the  Vicb-Chancellor  of  England  in  the  case  referred 
to,  I  am  disposed  to  adhere  to  it. 

Tlie  Court,  it  is  said,  first  determined,  in  that  case,  that  only  one 
set  of  costs  ought  to  be  allowed  to  each  legatee,  and  then  gave  the 
amount  to  the  assignees.  I  concur  in  that  principle,  and  think 
that  there  is  authority  to  support  it,  and  I  must  act  on  it  upon 
the  present  occasion. 

Another  hardship  complained  of  is,  that  some  of  the  defendants 
have  joined  in  one  answer,  while  others  have  put  in  separate 
[  *^2^  ]  answers.  Parties  in  the  same  ^interest  ought  to  join  in  their 
defence ;  but  it  is  found  almost  impossible  to  lay  down  any  rule  to 
punish  parties  who  do  not  join  in  their  defence.  The  protection 
of    the   suitor  is  in  the  discretion  and   honour    of    counsel  and 
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solicitors.     There  are  such  shades  of    difference — such  nice  dis-      Grebdt 
tinctions,   that    the    Court  can   seldom  come    to    a    satisfactory    lavbndeb. 
conclusion.    When  the  point  has  been  brought  before  me,  I  have 
experienced  great  difiGiculty  in  punishing  persons  for  not  joining 
somebody  else  in  their  defence. 

I  think  that  the  costs  of  all  parties,  except  the  assignees,  ought 
to  come  out  of  the  estate,  but  that  such  costs  as  the  assignors  are 
respectively  entitled  to  ought  to  be  paid  to  their  assignees,  who 
have  a  primary  right  against  the  fund  and  against  the  persons 
making  the  incumbrances.  I  think  each  assignee  ought  to  have 
his  further  costs,  if  any,  out  of  his  assignor's  share  of  the  fund. 

Mr.  Turner  asked  whether  the  assignee  was  to  take  the  costs 
of  the  assignor,  or,  according  to  the  expression  of  the  Yigb- 
Chancellor,  was  to  have  one  set  of  costs ;  namely,  the  costs  of 
himself,  the  assignee. 

The  Master  of  the  Bolls: 

The  assignee  ought  to  have  those  costs,  which  the  assignor 
would  have  got,  if  he  had  made  no  assignment.  I  think  the 
assignee  should  receive  costs  in  respect  of  his  assignor's  position  in 
the  cause,  and  not  in  respect  of  his  own. 

I  am  inclined  to  adhere  to  the  case  of  Jenkins  v.  Briant ;  and,  if 
the  parties  wish  it,  I  will  look  at  it.  It  is  proper  to  have  a  rule 
laid  down  in  such  a  case  as  this. 

Mr.  Blunt :  [  421  ] 

Another  difficulty  arises  from  this:  Some  of  the  parties,  who 
have  incumbered  their  shares,  have  joined  in  their  defence  with 
others  who  have  not. 

The  Master  of  the  Bolls  : 

The  costs  must  be  apportioned :  each  would  be  entitled  to  a 
share. 

The  case  was  again  mentioned,  when  it  was  said,  that  some  of       i>«e.  22. 
the  assignors,  whose  costs  when  taxed  were  directed  to  be  paid  to 
their  assignees,  would  not  take  in  their  costs  for  taxation,  and  that 
thus  the  distribution  of  the  fund  would  be  prevented ;  but 

The  Master  of  the  Bolls  said,  that,  if  necessary,  the  Court 
would  order  them  to  do  so. 
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Greedy 

f. 

Laysndbb 


Abstract  of  Degree  (l). 

Tax  the  costs  of  the  plaintifif  and  defendants  *'  other  than  such 
of  them  as  are  assignees,  mortgagees,  or  incumbrancers ;  "  but,  in 
taxing  the  costs  of  the  defendants,  let  the  Master  **  exclude  there- 
from any  additional  costs  incurred  by  reason  of  the  said  defendants 
or  any  of  tliem  having  assigned,  mortgaged,  or  incumbered  tbeir 
share.''     Let  the  amount  be  raised  out  of  the  funds  in  Court. 

Tax  the  costs  of  the  assignees,  mortgagees,  and  incumbrancers. 

Declare  that  the  costs  of  the  defendants,  who  are  assignors  or 
mortgagors,  ought  to  be  paid  to  their  respective  assignees,  mort- 
gagees, and  incumbrancers,  towards  payment  of  their  costs  (so  far 
as  the  same  may  be  required) ;  but  that  the  excess  (if  any)  ought 
to  be  paid  to  the  assignors  and  mortgagors  respectively. 

But  if  the  assignors'  &c.  costs  shall  not  be  sufficient  to  pay  the 
costs  of  the  assignees  &;c.  in  full,  then  that  the  residue  ought  to  be 
paid  to  such  assignees  &c.  out  of  the  shares  of  which  they  are  such 
assignees  <&c. 


1849. 
March  8. 

JiolU  Covrt. 

Lord 

Lanodalk, 

M.R. 

[438] 


WINN   r.  FENWICK  (2). 

(11  Beav.  438—441  ;  S.  0.  18  L.  J.  Ch.  337  ;  13  Jur.  996.) 

By  a  marriage  settlement,  a  power  was  given  to  the  wife,  in  case  she 
left  any  child  of  the  marriage  living  at  her  death,  to  appoint  amongst  all 
and  every  the  children ;  but  if  there  should  he  no  issue  of  the  marriage 
living  at  her  death,  then  she  was  to  have  a  general  power  of  disposition. 
She  did  not  exercise  the  power,  and  died  leaving  several  children :  Held 
that  those  children  alone  who  survived  her  were  entitled  to  take  by 
implication. 

By  the  settlement  made  on  the  marriage  of  Barnabas  Fenwick 
and  Elizabeth  Guthbertson,  dated  in  1806,  a  sum  of  S.OOM.  was 
settled,  in  trust  for  the  intended  husband  for  life,  and,  after  his 
decease,  in  case  his  wife  survived  him,  then  upon  trust  to  assign 
and  transfer  it  to  her  absolutely. 

But  in  case  the  said  Elizabeth  Cuthbertson  should  depart  this 
life  in  the  lifetime  of  the  said  Barnabas  Fenwick,  her  intended 
husband,  leaving  issue  of  her  body  one  or  more  child  or  children 
then  living  (which  event  happened),  then,  from  and  immediately 
after  the  decease  of  Barnabas  Fenwick,  upon  trust,  for  all  and 
every  the  child  or  children  of  Barnabas  Fenwick  on  the  body  of 
the   said  Elizabeth  Cuthbertson,  his  intended  wife,  begotten,  in 

(1)  Reg.  Lib.  1848  A.,  fol.  620.  L.   T.  159,  some  doubt  is  expressed 

(2)  In  Lamhtri  v.  Thivaites  (1866)  by  Kindekslky,  V.-C,  whether  this 
L.  R.  2  Eq.  151,  3 J  L.  J.  Oh.  406,  14      decision  is  con-ect-0.  A.  S. 
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sach  parts,  shares,  and  proportions,  as  the  said  Eh'zabeth  Gath-        winn 
bertson,  by  any  deed  or  instrument  in  writing,  with  or  without     fenwiok. 
power  of  revocation,    to  be  sealed  &c.,   or  by  her  last  will  and 
testament  in  writing,  or  any  writing  purporting  to  be  her  last  will 
and  testament,  to  be  signed  &c.,  should  appoint. 

And  if  it  should  happen  that  there  should  be  no  issue  of  such 
intended  marriage  living  at  her  decease,  then  upon  trust  for  such 
l)erson  or  persons  &c.  as  the  said  Elizabeth  Guthberlson  should, 
by  any  such  deed  or  instrument,  or  last  will  and  testament, 
appoint;  and,  for  want  of  such  appointment  &c.,  on  trust  for 
Barnabas  Fenwick. 

There  were  issue  seven  children  of  the  marriage,  of  whom  five       C  ^^^  1 
only  were  living  at  the  death  of  Mrs.  Fenwick  in  1887.     She  did 
not,  in  any  way,  execute  the  power  of  appointment. 

Her  husband  survived  her. 

All  parties  to  this  suit  agreed,  that  the  children  of  the  marriage 
took  by  implication  ;  but  the  question  was,  whether  those  children 
who  died  in  the  lifetime  of  their  mother  took  any  interest  in  the 
fund. 

Mr.  Spence  and  Mi\  Younge  for  the  five  children  who  survived 
their  mother : 

The  children  living  at  the  death  are  alone  entitled.  There  is  no 
gift  to  the  children,  except  by  implication  through  the  power. 
This  is  not  to  fail  by  the  neglect  of  the  donee  of  the  power  to 
execute  it :  Brown  v.  Higga  (l)  and  Burrough  v.  Phikox  (2). 

This  power  is  only  to  arise  in  the  event  of  Mrs.  Fenwick,  at  the 
time  of  her  death  having  children  **  then  living."  Those  children, 
therefore,  and  those  only,  are  the  objects  of  the  power  who  were 
then  living.  The  gift  over  is,  if  no  issue  (meaning  children)  should 
be  **  living  at  her  decease,"  which  shows  that  children  dying  before 
that  period  were  not  intended  to  take. 

Mr,  Purvis  and  Mr.  Elderton,  contra  : 

All  those  persons  take  in  default  of  appointment  who  could  have 

taken  under  an  execution  of  the  power,  and  all  the  children  were 

capable  of  so  taking.     Here,  all  the  children  are  objects  of  the 

power :  the  terms  of  the  instrument  are  express,  and  in  favour  of 

"  all    and    every  *the  child   or  children."     The  case  is  entirely      [  '^^o  ] 

diflferent  from  Walsh  v.  WaUinger  (3),  in  which  the  Court  held  '*  the 

(1)  4  B.  B.  323  (4  Ves.  708 ;  5  Ves.  (2)  48  B.  B.  236  (5  My.  &  Cr.  73). 

495 ;  8  Ves.  561).  (3)  34  B.  B.  23  (2  Bus*..  &  My.  78). 
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Winn  power  plainly  testamentary,**  and  to  be  "executed  only  in  favour 
Fbnwiok.  of  children  who  could  take  by  will,**  and  from  Woodcock  v. 
Renneck(i),  where  the  power  was  to  appoint  by  will,  "and  there- 
fore could  only  be  exercised  in  favour  of  those  who  were  living  at 
the  death  '*  of  the  appointor.  Here  the  power  was  given  to  appoint 
"  by  any  deed  or  instrument  in  writing,**  or  **  by  her  last  will,"  so 
that  the  wife  might  have  made  a  valid  appointment  by  deed  to  a 
child,  which  would  have  taken  effect  although  he  afterwards  died 
in  the  lifetime  of  his  mother. 

The  Master  of  the  Bolls  : 

But  what  would  have  occurred,  if  all  the  children  had  afterwards 
died  in  the  mother's  lifetime  ?  The  power  was  not  to  have  arisen 
in  that  event. 

Mr.  Puiris  : 

The  appointment  would  then  have  taken  effect  under  the  second 
general  power  of  appointment  given  to  the  wife. 

Mr.  Spence,  in  reply. 

The  Master  of  the  Bolls: 

The  rule  is,  that  none  can  take,  by  implication,  upon  the 
non-execution  of  a  power,  who  cannot  take  under  an  execution  of 
such  power.  The  argument  here  is  the  converse :  that  all  take  in 
default  of  appointment,  who  could  have  taken  under  an  execution 
of  the  power ;  and  that  in  this  power  to  appoint,  the  words  "  all 
and  every  the  children  *'  are  used,  without  any  limit  as  to  descrip- 
tion,  which  would  confine  the  objects  to  such  children  as  should  be 
living  at  the  death  of  Mrs.  Fenwick. 
[  441  ]  It  must,  however,  be  observed  that,  the  power  to  appoint  is  to 

arise  in  the  event  of  her  leaving  one  or  more  child  or  children 
living  at  her  death,  and  in  that  event  only;  and  taking  this,  in 
connection  with  the  clause,  by  which  the  property  is  to  revert  to 
the  settlor,  in  the  event  of  there  being  no  issue  of  the  marriage 
living  at  her  death,  I  think,  that  the  true  meaning  of  the  settle- 
ment is,  that  those  children  only  who  were  living  at  her  death  are 
entitled  to  take. 

Declare  that  the  children  only  who  were  living  at  the  death  of 
Elizabeth  Fenwick  are  entitled  to  the  fund. 

(1)  55  E.  E.  43  (4  Beav.  190) ;  65  R.  E.  337  (1  Ph.  72). 


VOL.  Lxxxiii.]     1849.     CH.     11  BEAV.  453—464. 


219 


SALMON   V.  GREEN. 

(11  Beav.  453^456;  S.  C.  18  L.  J.  Ch.  166;  13  Jur.  272.) 

A  bequest  of  residue  to  trustees  on  the  trusts  after  mentioned,  followed, 
first,  by  a  trust  to  provide  for  annuities,  then  by  a  trust  to  pay  interest  to 
legatees  for  life,  and  then  by  a  trust  to  **  pay  and  transfer  "  the  capital  to 
the  children  of  the  tenants  for  life,  gives  to  those  children  an  interest  which 
vests  immediately  on  the  testator's  death. 

The  testator,  James  Salmon,  by  his  will,  dated  the  1st  of 
December,  1826,  expressed  with  extraordinary  prolixity,  gave  to 
trustees  all  the  residue  of  his  personal  estate  on  the  trusts  after 
mentioned.  The  first  trust  was  to  provide,  by  investment,  for  the 
payment  of  certain  annuities,  and,  after  that  investment,  on  trust 
to  receive  the  dividends  and  interest  of  the  residue,  and  pay  the 
same,  unto,  between  and  among  his  two  children,  James  and 
Bebecca,  and  his  granddaughter  Martha,  for  the  life  of  each  of 
them,  as  therein  mentioned,  viz.,  one-third  part  of  the  dividends 
and  interest  to  his  son  James,  one- third  to  his  daughter  Bebecca, 
and  the  remaining  one-third  to  his  granddaughter  Martha;  and 
after  the  decease  of  his  said  children  and  grandchild,  or  either  of 
them,  upon  trust  to  transfer  and  pay  the  share  of  any  so  dying, 
unto,  between  and  amongst  all  and  every  the  child  and  children 
of  the  son,  daughter  and  grandchild,  respectively,  so  dying,  share 
and  share  alike,  if  more  than  one,  and  if  but  one  child  of  each, 
then  the  share  of  the  one  so  dying  to  be  paid  or  transferred  to 
such  only  one  child. 

Provision  was  made  for  the  falling  into  the  residue  of  the  sums 
invested  to  answer  the  annuities;  and  the  will  directed,  that  if 
either  of  his  children,  James  and  Bebecca,  or  his  grandchild 
Martha,  should  die  without  issue,  or,  being  such,  all  of  them 
should  die  under  the  age  of  twenty-one  years,  the  share  of  the  one 
so  dying  without  issue  should  go  and  be  divided  amongst  the 
♦children  or  child  of  the  survivors  or  survivor  of  the  testator's 
children  or  grandchild. 

The  testator  died  on  the  7th  of  December,  1826,  leaving  his  son 
and  daughter  James  and  Bebecca  and  his  granddaughter  Martha  him 
surviving.  James,  the  son,  had  at  that  time  three  children  living, 
viz.  Charles,  the  plaintiff  in  this  cause,  Mary  Ann  and  Eleanor. 

Mary  Ann  died  in  April,  1838,  Eleanor  died  in  May,  1841,  and 
James,  the  son  of  the  testator,  having  enjoyed  the  income  of  his 
share  during  his  life,  died  on  the  8rd  of  August,  1841,  leaving  the 
plaintiff,  Charles  his  son,  his  only  surviving  child. 


1849. 

3Jaroh  1,  2. 
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[  NSl  ] 


220  1849.     CH.     11  BEAV.  454—456.  [r.r. 

Salmon  The  plaintiff,  Charles  Salmon,  was  the  administrator  of  his  sislei' 

Grkiek.       Eleanor,  and  the  defendant  Huntley  was  the  administratrix   of 
Mary  Ann. 

Mr.  Roupell  and  Mr.  Sheffield,  for  the  plaintiff,  relied  on  Beck 
V.  Buim  (1),  Billingsley  v.  Wills  (2),  and  argued,  that,  as  there  was 
no  gift,  but  in  the  direction  to  *'  pay  and  transfer/'  the  vesting  was 
postponed  until  the  period  of  payment. 

Mr.  Walpole  and  Mr.  Hallett,  for  the  defendant  Huntley, 
argued,  that  the  vesting  was  immediate  on  the  testator's  death,  and 
[cited  Packham  v.  Gregory  (3),  Hanison  v.  Forman  (4),  Sturges9  v. 
Pearson  (5),  Bromhead  v.  Hunt  (a),  and  other  cases]. 

[  456  ]  Mr.  Turner,  for  the  executors,  referred  to  BuU  v.  Pritchard  (7). 

Mr.  RoupeU,  in  reply. 

The  Masteb  of  the  Bolls: 
I  think  I  had  better  read  over  the  will  before  I  decide. 

April i.      The  Master  of  the  Rolls: 

The  plaintiff  alleges,  that,  according  to  the  true  construction  of 
the  will,  the  gift  to  the  children  of  James  was  a  gift  to  a  class  to 
be  ascertained  at  the  death  of  the  tenant  for  life ;  that  it  remained 
contingent  till  the  death  of  James,  when  it  vested  in  the  plaintiff, 
as  the  only  surviving  child,  and  he  became  entitled  to  the  whole. 

On  the  other  hand,  it  is  alleged  by  the  representatives  of  the 
plaintiff's  deceased  sisters,  Eleanor  and  Mary  Ann,  that  the  share 
of  James  vested  in  all  his  children  living  at  the  time  of  the 
testator*8  death. 

On  consideration  of  the  will,  I  am  of  opinion,  that  the  gift  of 
the  testator's  residuary  estate  to  trustees,  on  the  trusts  in  the  will 
[  •^se  ]  after  mentioned,  followed,  *first,  by  a  trust  to  provide  for  annuities, 
then,  by  a  trust,  to  pay  interest  to  the  legatees  for  life,  and  then 
by  a  trust  to  transfer  the  capital  to  the  children  of  the  tenants  for 
life,  gave  to  those  children  an  interest  which  vested  immediately 
on  the  testator's  death,  and,  consequently,  that  Eleanor  and  Mary 

(1)  64  K.  B.  130  (7  Beav.  492).  (5)  20  R,  B.  316  (4  Madd.  411). 

(2)  3  Atk.  219.  (6)  22  B.  B.  200  (2  J.  &  W.  469), 

(3)  67  B.  B.  98  (4  Hare,  396).  (7)  71  B.  B.  229  (5  Hare,  567). 

(4)  5  B.  B.  28  (5  Vea.  207). 
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Ann,  upon  the  testator's  death,  acquired   interests,  which,  upon  salmoh 

their  death  in  the  lifetime  of  their  father  James,  the  tenant  for  grebn. 
life,  passed  to  their  legal  personal  representatives. 


SWAYNE  V.  SWAYNE(l).  i8*8. 

^                                                ApHl  18. 
(llBeav.  463— 467.)  

Priority  obtained  on  a  fund  in  Court  by  a  puime  incumbrancer  who  had 
procured  the  first  stop-order  thereon.  LanodIlb 

A.,  who  was  entitled  to  a  residuary  fund  in  the  hands  of  his  father's  M.R.     ' 

army  agents,  charged  it,  first,  to  the  agents,  and  afterwards  to  M.  without        r  4^3  -■ 
notioe.    The  agents  voluntarily  paid  the  whole  fund  into  Court  in  an 
administration  suit    M.  obtained  the  first  stop-order  thereon  :  Held,  that 
M.  had  priority  over  the  agents. 

Walteb  Bichabd  Swatne  was  entitled  to  one  third  of  the 
residuary  estate  of  his  father,  part  of  which,  consisting  of  a  sum 
of  1,4091.,  was,  in  April,  1843,  remitted  from  India  to  Messrs.  Cox 
and  Greenwood,  the  intestate's  army  agents. 

In  the  same  month  of  April,  184S,  Walter  Bichard  Swayne 
wrote  letters  to  Messrs.  Cox  and  Greenwood,  which  gave  them  a  lien 
on  his  share  of  the  fond,  for  monies  then  paid  on  his  account. 

In  November,  1848,  Walter  B.  Swayne  assigned  to  Mayhew  his 
share  in  the  intestate's  estate  for  securing  to  Mayhew  the  repay- 
ment of  certain  monies.  Mayhew  had  not  at  the  time,  so  far  as 
appeared,  any  notice  of  Cox  and  Greenwood's  claim. 

A  suit  having  been  instituted  for  the  administration  of  the 
intestate's  estate,  the  plaintifif  obtained  an  order  giving  Messrs. 
Cox  and  Greenwood  (who  were  not  parties  to  the  suit)  liberty  to  pay 
the  sum  of  1,409Z.  into  Court,  after  deducting  their  costs.  Accord- 
ingly, on  the  27th  of  February,  1844,  they  paid  the  amount  into 
Court,  after  deducting  61.  IBs.  6d.  the  amount  of  their  costs,  *and  [  *464  l 
the  same  was  invested.  Nothing  seemed  to  have  been  said  on  the 
occasion  as  to  the  lien  of  Messrs.  Cox  and  Greenwood.  On  the  80th 
of  October,  1844,  Mayhew  had  notice  given  him  of  the  claim  of 
Messrs.  Cox  and  Greenwood. 

On  the  80th  of  January,  1845,  Mayhew  obtained  a  stop  order  on 
the  fund. 

On  the  12th  of  February  following,  Cox  &  Co.  also  obtained  a 
stop  order. 

Under  these  circumstances  the  question  arose  upon  petition,  as 

(1)  MtUual  Lift  Auwtanct  v.  Langlty  (1SS4)  26  Ch.  D.  686,  51  L.  T.  284. 
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SwATNi      to  which  of  the  two  incumbrancers,  Messrs.  Cox  &  Co.  and  Mayhew, 
SWATNM       had  priority  on  Walter  R.  Swayne's  share  of  the  fund  paid  into 
Court. 

Mr.  Greene  for  Mayhew : 

Though  Mayhew*s  security  is  subsequent  in  point  of  date  to  that 
of  Messrs.  Cox,  he  is  entitled  to  priority  over  them.  The  latter 
omitted  to  take  the  necessary  steps  to  perfect  (so  far  as  they  were 
able)  their  security,  and,  by  their  neglect  and  laches,  Mayhew  has 
obtained  a  better  equity  on  the  fund:  Dearie  v.  Hall(i),  Loveridge 
V.  Cooper  (2),  Tivison  v.  Ram8bottom{»),  On  payment  of  the  fund 
into  Court,,  they  ought  to  have  obtained  a  stop  order,  or  at  least 
have  intimated  that  they  had  a  lien  upon  the  fund.     *     ♦     » 

r  466  ]  Mr.  Turner  and  Mr.  Giffard  for  Messrs.  Cox  &  Co. : 

There  is  no  question  of  notice  to  trustees  in  this  case,  and  there- 
fore the  priority  of  date  must  prevail.  The  funds  being  in  the 
hands  of  Messrs.  Cox  &  Co.  at  the  time  they  obtained  their  lien, 
notice  was  unnecessary  to  any  one.  Their  priority  was  then 
established,  and  nothing  was  subsequently  done  to  deprive  them 
of  it.  When  Mayhew  took  his  security  in  November,  1848,  he 
knew  that  the  fund  was  in  Messrs.  Cox's  hands,  for  his  assignment 
recites  that  fact.  It  was  therefore  his  duty  to  have  applied  to 
Messrs^  Cox,  and  he  would  then  have  been  informed  of  their 
security.     *     ♦     ♦ 

Mr.  Glasse,  for  Walter  Richard  Swayne. 

Mr.  Greene,  in  reply. 

The  Master  of  the  Rolls: 

Two  bond  fide  creditors  claim  a  fund  in  Court,  which  is  insuflS- 
[  ^466  ]  cient  to  pay  both ;  and  the  question  is,  *which  of  them  has  priority. 
The  fund  is  part  of  an  estate  administered  in  this  Court,  and  was 
remitted  from  India  to  Messrs.  Cox  and  Greenwood.  Walter  Richard 
Swayne,  the  owner  of  the  fund,  wrote  letters  to  Messrs.  Cox  and 
Greenwood,  giving  them  a  right  of  lien  on  the  fund.  One  of  these 
letters  was  written  before,  and  the  other  after  the  fund  had  been 
received  by   them.     The   fund  being   in   the  hands  of   Cox  and 

(1)  27  B.  IL  1  (3  Ru88.  1).        (3)  44  R.  B,  183  (2  Keen.  35). 

(2)  27  K.  E.  12  (3  Euss.  30). 
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Gre^Qnood,  they  could  not  liave  been  compelled  to  part  with  it,  until      Swatxk 
tkyhad\)een  reimbursed  the  advances  which  they  had  made  on      swaykb. 
tbeiuth  oi  the  letters.      The  owner  afterwards  made  an  assign- 
ment ot  the  land  to  May  hew,  and  it  is  said  and  not  contradicted, 
tbt,  in  the  deed  of  assignment,  the  fund  is  described  as  being  in 
ihe bands  oi  Cox  and  Greenwood ;  but  nothing  is  said  of  their  having 
my  e\&im  upon  it.     May  hew,  it  is  true,  might  have  given  notice  to 
Cox  vid  Greenwood  of  the  assignment  made  to  him ;  he  did  not  do 
so.    Nothing  passed  to  deprive  Cox  and  Greenwood  of  their  lien 
^hich  ihey  tben  had.     The  plaintiffs  afterwards  moved,  that  this 
money  might  be  paid  into  Court.     This  motion  must  have  been 
made  with  the  consent  of  Cox  and  Greenwood,  for,  not  being  parties 
to  the  cause,  no  adverse  order  could  have  been  made  against  them. 
It  was  ordered,  that  they  should  be  at  liberty  to  pay  the  money 
into  Court ;  but  they  did  not  take  advantage  of  the  liberty  thus 
given  till  two  or  three  months  afterwards.    When  the  motion  was 
made  to  pay  the  money  into  Court,  they  had  regard  to  their  claim 
for  their  costs  of  the  motion,  and  asked  to  deduct  it,  and  they 
deducted  it  accordingly. 

They  ought  then  to  have  stated  their  claims  on  the  fund,  and  to 
have  obtained  the  security  of  a  stop  order.  They  might  have  said, 
*'  we  have  a  lien  on  the  fund,  and  are  entitled  either  to  deduct  it 
now,  or  to  have  *notice  before  the  money  is  paid  out."  They  did  [  Me?  ] 
nothing  of  the  kind.  The  money  was  paid  in  to  the  general  credit 
of  the  cause,  to  be  applied  for  the  benefit  of  the  parties  to  the  suit 
or  their  assignees ;  it  might,  therefore,  have  been  disposed  of  as 
the  Court,  at  the  suggestion  of  the  parties,  might  direct,  without 
any  notice  to  Cox  and  Greenwood.  I  must  say,  that  if  they  intended 
to  retain  their  lien,  they  ought  to  have  taken  proper  steps  for  that 
purpose.  In  October,  1844,  Cox  and  Greenwood  wrote  a  letter  to 
Mayhew,  stating  their  claims  on  the  fund ;  and  some  time  after, 
namely,  in  January,  1845,  Mayhew,  finding  that  there  was  another 
claim  upon  the  fund,  obtained  a  stop  order.  Cox  and  Greenwood 
obtained  a  stop  order  in  February,  1845. 

The  effect  of  their  parting  with  the  money,  without  attaching  to 
it  any  mark  showing  that  they  had  any  claim,  seems  to  show,  that 
tbey  lost  their  right  of  retaining  the  monies  which  they  had 
advanced  on  the  faith  of  the  letters;  and  I  think,  that  the  first 
stop  order  on  the  fund  does  give  priority.  There  is  some  question 
as  to  how  far  it  extends,  because  in  October  Mayhew  had  notice  of 
Cox  and  Greenwood's  claim,  and  he  seems  to  have  made  subsequent 
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[n.R. 


SWAYNB 

r. 
SWAYMIE. 


advances.  If  necessary,  I  will  look  into  the  affidavits  as  to  this 
point;  but,  as  far  as  the  question  relates  to  the  monies  due  to 
Mayhew  at  the  time  of  his  receiving  notice,  I  think  he  is  entitled 
to  priority  over  Messrs.  Cox  &  Co. 


1848. 
Nov.  4,  6. 

Roll*  CohH, 

Lord 

Lamodalk, 

M.R. 

[470] 


LOED   LEIGH  v.   LOED   ASHBUETON. 

(11  Beav.  470—474.) 

A  power  of  sale  and  exchange  was  given  to  trustees,  with  the  consent  of 
the  tenant  for  life.  Judgments  were  entered  up  against  the  tenant  for  life. 
Whether  the  trustees  could  sell  without  the  concurrence  of  the  judgmont- 
creditors,  qucere, 

[In  this  case  the  Master  of  the  Bolls  declined  to  decide  the 
point  above  mentioned  on  demurrer  to  an  action  for  specific 
performance,  to  which  the  judgment-creditors  were  not  parties, 
but  the  point  is  now  scarcely  open  to  question  :  see  In  re  Beding- 
fieU  and  Herring's  Contract  [1893]  2  Ch.  332,  62  L.  J.  Ch.  430,  3 
R.  483,  68  L.  T.  634.— 0.  A.  S.] 


1848. 
Dee.  20. 

RoU$  QmH. 

Lord 

Langdalb, 

M.R. 

[  <75  ] 


THOMPSON  V.   CLIVE(l). 

(11  Beav.  475— 480.) 

Executors  had  made  a  division  and  appropriation  of  the  residue.  The 
husband  of  one  of  the  residuary  legatees,  in  igriorance  of  what  had  been 
done,  filed  a  biU  for  an  account.  At  the  hearing,  the  plaintiff,  with  notice 
of  what  had  taken  place,  persevered  in  having  the  accounts  taken,  and  no 
substantial  variation  resulted  therefrom :  Held,  that  the  plaintiff  was 
entitled  to  costs  out  of  the  estate,  up  to  the  hearing,  but  that  the  plaintiff  *s 
share  alone  must  bear  the  subsequent  costs. 

The  testator,  Thomas  Harborne,  had  six  children.  By  his  will, 
he  bequeathed  the  residue  of  his  estate,  as  to  five-sixths  for  five  of 
such  children,  and  as  to  the  remaining  one-sixth  to  his  executors 
and  trustees,  in  trust,  as  to  1,000/.,  for  the  separate  use  of  his 
daughter  Letitia  Thompson  (the  wife  of  the  plaintiff)>  for  life,  with 
remainder  to  her  children ;  and  as  to  the  remainder  of  such  sixth, 
for  her  absolutely  without  restriction. 

The  testator  died  in  June,  1844,  and  the  executors  realised 
the  estate  and  ascertained  the  residue;  which,  on  the  28rd  of 
September,  1845,  they  divided  into  six  shares,  and  appropriated. 
The  appropriation  did  not  appear  to  have  been  communicated  to 
Mr.  Thompson.    Disputes  arose  between  Mr.  and  Mrs.  Thompson, 

(1)  HiUiard  v.  Fulford  (1876)  4  Ch.  D.  389,  46  L.  J.  Ch.  43,  3d  L.  T.  750. 


VOL.  Lxxxiii.]      1848.     CH.     11  BEAV.  476—476.  22b 

and,  in  December,  1845,  James  B.   Thompson,  as  sole  plaintiff,     THOMPi^oN 
filed  this  bill  against  the  executors,  his  Avife  and  the  other  residuary       clivr. 
legatees,  for  an  administration  of  the  estate.     The  answers  did  not 
state   the    appropriation;    and,   by    inadvertence,    the    executors 
admitted  a  balance  of  about  16,8992.  to  be  in  their  hands. 

A  motion  being  made  to  pay  the  balance  of  the  trust  monies  into 
Court,  the  executors  obtained  leave  to  file  a  supplemental  answer, 
in  which  they  stated  the  appropriation  which  had  been  made,  and 
ultimately,  the  share  of  the  plaintiff  and  wife  alone,  which  now 
amounted  to  2,978Z.  Consols,  was  paid  into  Court. 

The  cause  came  on  for  hearing  in  1847,  when  the  plaintiff 
insisted  on  having  the  accounts  taken,  notwithstanding  *it  was  ^  *^^^  ^ 
stated  by  the  other  parties,  that  if  he  proceeded  further,  it  must 
be  at  the  peril  of  costs.  A  decree  was  made  for  taking  the  usual 
ordinary  accounts,  and  for  making  the  proper  enquiries.  The 
account  was  taken  by  the  Master,  and  turned  out  as  represented 
by  the  executprs,  with  the  exception  only  that  it  appeared,  that 
seven  legacies  of  28L  each  remained  unpaid  at  the  institution  of 
the  suit.  Six  of  these  legatees  released  their  legacies  after  the 
decree,  and  the  seventh  was  paid  in  full  by  the  executors  out  of 
their  own  pocket.  The  Master  found  a  sum  of  442.  due  to  the 
executors. 

The  cause  came  on  for  further  directions. 

Mr.  Tui-ner  and  Mr.  Lovat  for  the  plaintiff: 

This  being  a  suit  for  the  administration,  the  costs  of  all  parties 
ought  to  be  paid  out  of  the  estate,  for  all  parties  have  participated 
in  the  benefit  of  it.  It  has  been  found,  that  seven  legacies  of  28/. 
each  were  unpaid  at  the  institution  of  this  suit ;  and  it  was  proper 
that  the  accounts  should  be  taken  and  these  legacies  provided  for, 
otherwise  the  residuary  legatees  might  hereafter  have  been  called 
on  to  refund,  for  no  valid  appropriation  had  been  made :  WiUmott 
V.  Jenkins  (]).  The  other  residuary  legatees  did  not  disclaim,  but 
attended  taking  the  accounts ;  and  if  any  balance  had  been  found 
due  from  the  executors,  they  would  have  claimed  their  share  of  it. 
They  must,  therefore,  bear  their  share  of  the  burthen. 

Mr.  Daniel,  for  the  plaintiff's  wife,  also  asked  for  the  costs  out 
of  the  estate. 

Mr.  Campbell  for  the  executors  and  trustees,  and 
(1)  49  B.  B.  393  (1  Beav.  401). 
B.R. — VOL.  LXXXUI.  1*^ 
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Thompson  Mr.  Elliott,  Mr.  Moore,  Mr.  RoupeU,  Mr.  Webster,  Mr.  Batch, 

Clivb,  ^^'I''  S.  James,  Mr,  Reginald  Walpole,  and  Mi\  Jolliffe  for  the 

[  477  ]  other  defendants : 

The  plaintiff  or  his  wife's  share  ought  to  bear  the  costs  of  the 
suit,  which  has  been  wholly  unprofitable.  It  originated  in  a  quarrel 
between  the  plaintiff  and  his  wife,  and  was  prosecuted  a(ter  there 
had  been  a  fair  and  proper  division  and  appropriation.  The 
plaintiff  took  the  decree  for  an  account  at  his  peril,  and,  in  the 
result,  a  balance  has  been  found  due  to  the  executors.  As  to  the 
small  legacies  unpaid,  they  are  too  trifling  to  justify  these  expensive 
proceedings,  and  are  not  alleged  as  the  ground  of  suit.  [They  cited 
Mackenzie  v.  Taylor  (l)  and  Otiley  v.  GUby  (2).] 

[  478  ]  Mr.  Turner^  in  reply. 

The  Mastbb  of  the  Bolls: 

The  testator  died  on  the  4th  of  June,  1844,  having  made  a  will 
to  the  effect  stated.  The  trustees  and  executors,  in  execution 
of  the  trusts  of  the  will,  realised  the  estate  and  ascertained  the 
residue,  in  a  manner,  and  under  circumstances  which  are  not  now 
complained  of. 

In  the  month  of  September,  1845,  they  had  converted  the  estate 
into  money ;  and,  with  the  exception  of  the  legacies  of  28Z.,  had 
paid  every  thing ;  and,  in  that  month,  they  made  an  appropriation 
and  division  of  the  residue. 

Unfortunately,  at  that  time,  there  were  disputes  between  the 
plaintiff  and  his  wife,  as  to  her  share  of  the  residue,  1,000/.  of 
which  was  to  be  settled  to  her  separate  use,  and  the  remainder  was 
liable  to  the  marital  right  of  the  husband,  subject,  however,  to 
his  wife's  equity  to  a  settlement  under  the  direction  of  the  Court. 
Unfortunately,  again,  the  appropriation  was  not  communicated  to 
^  the  husband  at  least,  and  it  does  not  appear  whether  it  was  stated 
to  the  wife  or  not.  The  plaintiff,  therefore,  was  without  any 
information  as  to  the  appropriation ;  and,  unfortunately,  again,  he 
did  not  think  fit  to  make  any  enquiry  of  the  trustees  and  executors; 
and,  for  want  of  any  enquiry  of  his  own,  he  remained  ignorant  of 
what  had  been  done. 
[  479  ]  He  filed  this  bill  in  December,  1845.    No  doubt  ho  was  entitled 

to  file  it ;  and,  beyond  all  doubt,  he  had  a  right  to  know  how  the 
matter  stood.    I  do  not  find   that  by  the  bill  he  charged  any 
breach  of  trust;  he  could  not  have  done  so  with  respect  to  the 
(1)  64  B.  E.  121  (7  Beav.  467).  (2)  68  B.  B.  218  (8  Beav.  602). 
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appropriation,  because  he  did  not  then  know  of  it.  The  answer  of  the  I'hompson 
executors  was  put  in,  and,  with  a  small  exception  not  worth  notice,  cj^J^^g 
it  stated  the  correct  balance ;  but,  strangely  enough,  it  did  not  state 
the  appropriation  or  division.  It  appeared  (by  mistake  as  it  is  said) 
in  their  answer,  that  they  had  about  16,000Z.  in  their  hands ;  and 
the  other  defendants  who  have  received  their  shares,  did  not  say  one 
word  as  to  such  receipt,  although  it  had  taken  place  two  months 
previously ;  they  seem  to  have  claimed  such  right  as  they  might  have. 

A  motion  being  made  to  pay  this  large  balance  into  Court,  the 
executors  obtained  leave  to  file  a  supplemental  answer,  which 
stated  the  appropriation  and  payment  they  had  made.  The  plaintiff 
now  became  distinctly  informed  of  the  proceedings  of  the  trustees 
and  executors  in  this  respect ;  but  no  amendment  of  the  bill  was 
made,  introducing  any  specific  charges  of  the  matters  now  alleged 
as  breaches  of  trust. 

The  plaintiff  proceeded  to  a  hearing ;  and  all  parties  having  now 
clear  notice  of  what  had  been  done,  the  plaintiff  was  told,  he  might 
go  on  with  the  suit  at  his  peril ;  he  persisted,  and  the  ordinary 
accounts  were  directed. 

It  appears  to  me  that,  up  to  this  time,  the  plaintiff  is  entitled  to 
the  costs  of  this  suit  out  of  the  estate. 

The  accounts  have  been  taken ;  and  in  the  result,  the  plaintiff 
has  not  made  out  a  title  to  a  farthing  beyond  *that  which  he  would  [  *480  ] 
have  received  by  the  appropriation;  and  which,  at  the  hearing, 
had  been  paid  into  Court.  He  has  gone  on  making  experiments, 
and  creating  a  considerable  expense,  not  only  against  the  will,  but 
notwithstanding  the  remonstrances  of  the  other  parties.  Is  he  to 
have  the  costs  of  these  subsequent  proceedings,  from  which  no 
benefit  has  been  derived  ?  I  cannot  see  why  he  is  to  have  the  costs 
subsequent  to  the  hearing.  As  to  the  28Z.  legacy,  the  matter  is 
too  trifling  to  make  any  difference. 

It  is  said,  that  the  defendants  attended  the  taking  the  accounts, 
as  if  they  considered  that  the  apportionment  had  not  been  correctly 
made ;  but  if  the  plaintiff  thought  right  to  persevere  in  having  the 
accounts  taken,  I  do  not  see  why  the  defendants  should  not  attend. 

On  the  best  consideration,  I  think  that  the  plaintiff  is  not 
entitled  to  the  costs  subsequent  to  the  hearing.  The  plaintiff  is 
entitled  to  his  costs  out  of  the  estate  to  the  hearing,  which  must  be 
borne  by  the  residuary  legatees  in  sixths ;  and,  as  to  all  the  subse- 
quent costs,  they  must  come  out  of  the  sixth  of  the  plaintiff  and 
wife,  which  is  in  Couii;. 

15—2 
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Dee,  9. 

1849. 

Jan,  20. 

RolU  (hurt. 

Lord 

Lang  DALE, 

M.R. 

[481] 


SMITH  V.  OLIVER 

(11  Beav.  481 ;  S.  C.  13  Jur.  159.) 

Under  a  bequest  of  2,000/.  stock  to  trustees,  to  apply  SOOL  in  building 
six  alms-houses,  and  to  pay  the  income  of  the  residue  to  the  six  almsmen 
therein  residing :  Held,  that  the  whole  bequest  was  void  under  9  Geo.  IL  c.  36. 

The  testator,  Thomas  Barber,  by  his  will,  dated  the  15th  of 
October,  1889,  amongst  other  things,  bequeathed  as  follows:  "I 
also  give  and  bequeath  to  the  churchwardens  and  overseers  of  the 
parish  of  Tottenham  and  their  successors  for  the  time  being,  the 
sum  of  2,000Z.  like  stock  &c.,  upon  trust  to  pay  and  apply  the  sum 
of  8002.  in  erecting  six  alms-houses  in  the  said  parish,  as  a  residence 
for  six  poor  persons  inhabitants  thereof  of  the  age  of  fifty  years  and 
upwards.  And  I  expressly  direct,  that  the  interest  and  dividends 
of  the  remaining  part  of  such  stock  shall  be  paid  and  applied, 
weekly  and  every  week,  after  the  first  dividend  shall  become  due 
and  such  houses  shall  have  become  fit  for  habitation,  for  the 
maintenance  of  such  six  poor  persons  therein  residing." 

The  question  was  whether  this  was  a  valid  gift  of  2,0002.  stock  to 
the  charily. 

Mr,  Tuimer  and  Mr.  Forster,  for  the  residuary  legatee : 

The  gift  of  the  8002.  is  void  under  the  Mortmain  Act;  and  as  to  the 
rest,  there  are  no  objects  to  take.   [They  cited  Limhrcy  v.  Gwn-(l).] 

Mr.  Koe,  contra. 

The  Mastek  of  the  Bolls  held  that  the  residuary  legatee  was 
entitled  to  the  2,000/.  legacy. 


1847. 

Nov,  5.  15. 

1849. 

Jan,  29. 

Jiolli  Cburt. 

Lord 

Langdalb, 

M.R. 

[488] 


DIBBS  V.  G0KEN(2). 

(11  Beav.  483—484.) 

Where  trustees,  under  an  erroneous  view  of  the  effect  of  a  will,  pay  to 
parties  money  to  which  they  are  not  entitled,  this  Court,  in  administering 
the  estate,  will  compel  a  restitution  and  repayment,  and  will  give  a  lien 
on  the  other  interests  of  such  parties  under  the  will,  even  as  against  an 
assignee,  for  valuahle  consideration. 

In    1815,   the  testator  made  his  will,  giving  his  property  to 
trustees  on  certain  trusts  for  his  children  and  grand-children.     He 


(1)  22  R.  B.  262  (6  Madd.  151.) 

(2)  See  In  re  Home  [1905]  1  Ch. 
76,  74  L.  J.  Ch.  25,  where  it  was  held 
that  a  trustee  of  a  will,  who  was  one 
of  three   brothers   entitled  to  share 


income  equally  under  their  father*s 
wUl,  could  not  claim  to  impound 
income  in  hand  to  equalise  his  reoeiptA 
to  theirs  where  he  had  overpaid  his 
two  brothers. — O.  A.  S. 
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died  in  1816,  and  the  trustees,  acting  on  their  own  notion  of  the        Dtbbb 
effect  of  the  trusts,  proceeded  in  their  performance.    In  1886,  a      qobrn. 
bill  was  filed  for  the  administration,  and  it  was  then  found,  that 
the  trustees  had  acted  under  an  erroneous  view  of  the  effect  of  the 
will ;  and  it  was  so  declared  by  the  decree  made  in  January,  1841. 

It  turned  out,  that  two  of  the  testator's  children,  Henrietta  and 
John,  had  each  received  from  the  trustees  a  sum  of  lllZ.,  part  of 
the  trust  property,  to  which  they  were  not  entitled,  and  that  two 
other  children,  Charles  and  Robert,  had  also  received  782Z.,  to 
which  they  were  not,  under  tlie  will,  entitled. 

These  children  were  entitled  to  other  interests  under  the  will. 

In  1828,  John  had  assigned  his  interest  under  the  will  to 
Macdougal  for  valuable  consideration. 

Mr.  Turner  and  Mr.  Chandleaa  now  asked,  that  the  sums  so 
erroneously  paid  might  be  repaid  out  of  the  other  funds  coming  to 
the  testator's  children,  and  for  a  lien.     (They  cited  Priddy  v.  Rose  (l) .) 

Mr.  Shadwell,  Mr.  Kindersley^  Mr.  Goren,  Mr.  Roupell,  Mr.        [  484  ] 
Bevir,  Mr.  WHght,  and  Mr.  Giffard,  for  other  parties. 

Mr.  Sheffield,  for  Macdougal,  the  assignee  of  John,  argued 
that  this  equity  did  not  apply  to  the  assignee  of  John's  interest. 
In  Pritidy  v.  Rose  no  notice  was  given  to  the  trustees  of  the  fund, 
and  Sir  W.  Grant  relied  on  that  fact. 

Te^  Master  of  the  Bolls  : 

The  trustees  seem  to  have  thought  it  better  to  construe  this  will 
themselves,  than  to  incur  the  expense  of  coming  to  the  Court  for 
its  assistance. 

Where  a  trustee  takes  on  himself  to  act  upon  his  own  authority, 
and  pays  to  the  parties  beneficially  interested  sums  to  which  they 
are  not  entitled,  it  becomes  necessary  for  this  Court,  to  enforce  the 
execution  of  the  trust,  by  recovering  back  the  sum  thus  received 
contrary  to  the  trusts.  The  difficulty  has  arisen  from  the  trustees 
acting  without  the  assistance  of  the  Court,  and  running  the  risk  of 
error.  Unfortunately  they  have  made  these  payments,  and,  by 
their  act,  some  of  the  parties  have  received  a  portion  of  the  estate, 
to  which  they  are  not  entitled.    I  cannot  allow  them  to  retain  it. 

The  plaintiff  is  entitled  to  have  these  sums  deducted  from  the 
shares  of  John  and  his  assignee,  and  of  Henrietta  and  Charles, 
(1)  17  E.  B.  24  (3  Mer.  8tt). 
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GOREN. 


with  a  declaration,  that,  until  those  sums  have  been  recouped,  Uiey 
form  a  lien  on  the  other  monies  which  may  become  due  to  them 
under  the  will. 


1849. 

March  2S. 

April  4. 

Bolh  CouH, 

Lord 

Lanodalb. 

M.B. 

[486] 


•486] 


ATCHESON   V.  ATCHESON. 

(11  Beav.  485--492;  S.  0.  18  L.  J.  Ch.  230;  13  Jur.  666.) 

A  bequest  was  made  to  A.,  his  wifo  and  cbildren.  A.  and  his  wife  being^ 
together  entitled  to  one- fourth,  A.  insisted,  that  he  was  entitled  to  one-half 
of  such  one-fourth  in  his  own  right,  and  that  his  wife  was  entitled  to  a 
settlement  in  respect  of  a  moiety  only.  His  wife,  however,  claimed  a 
settlement  in  respect  of  the  whole :  Held,  that  the  fund  must  be  retained, 
with  a  direction  to  pay  the  dividends  to  tiie  hushand  daring  the  joint  lives, 
with  liberty  for  the  survivor  to  apply :  Held,  also,  that  if  such  a  legacy 
were  not  brought  under  the  consideration  of  the  Court,  payment  to  tHe 
husband  would  be  a  good  payment,  but  in  case  of  no  payment,  the  wife 
would  be  entitled  by  survivorship. 

The  testatrix  in  this  cause,  by  a  codicil  to  her  will,  bequeathed 
as  follows :  ''  To  Bobert  Shank  Atcheson,  his  wife  and  children, 
14,0002.  This  legacy  is  in  consequence  of  the  unremitting  care 
and  attention,  with  counsel,  of  the  said  Bobert  Shank  Atcheson, 
during  the  trials  and  troubles  of  my  blessed  child  after  marriage." 

The  testatrix  died  in  1845,  and,  in  July  in  the  same  year,  Mr. 
Atcheson  assigned  the  interest  of  himself  and  wife  to  Frampton,  to 
secure  a  sum  of  money. 

Mr.  and  Mrs.  Atcheson  had  three  children. 

It  having  been  held,  under  a  similar  gift  "  to  A.  his  wife  and 
children,"  contained  in  the  will  of  the  same  testatrix,  that  the 
husband  and  wife  took  one  share  only  between  them  (i),  and  the 
fund  representing  this  legacy  being  in  Court,  this  bill  was  filed  by 
Mr.  Atcheson  and  Mr.  Frampton,  against  Mrs.  Atcheson  and  the 
three  children.  It  prayed  that  the  rights  and  interests  of  the 
plaintiffs  and  defendants  in  the  legacy  might  be  ascertained,  and 
that  a  sufficient  part  might  be  paid  to  Frampton,  in  discharge  of 
his  incumbrance,  and  that  the  share  of  Mr.  and  Mrs.  Atcheson 
might  be  paid  to  them  respectively. 

Mr.  Turner,  Mr.  Humphry  and  Mr.  Faber,  for  the  plaintiffs : 

The  legal  effect  of  this  bequest  is,  to  give  *one  moiety  of  one 
fourth  to  the  husband,  in  his  own  right,  and  the  remaining  moiety  of 
one  fourth,  in  right  of  his  wife.  The  former  moiety  ought,  therefore, 
to  be  paid  to  Mr.  Atcheson  and  his  incumbrancer,  and  out  of  the 
remaining  moiety  alone,  his  wife's  equity  to  a  settlement  attaches. 

(1)  Gordon  v.  Whitldon,  ante,  p.  132. 
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[They    cited  The  Attm^ney-General  v.  Bacchus  {\)  and  Logan  v.     atchkson 
Wienlwlt  (2).]  AToaisoN. 

The  principle  of  tenancy  by  entireties  is  applicable  only  to  real  [  487  ] 
estate.  Unless  the  hasband  is  absolutely  entitled  to  a  moiety,  the 
husband  will  be  in  no  better  position  than  if  the  whole  had  been 
bequeathed  to  his  wife.  If  this  had  been  the  case,  and  she  had 
died,  the  husband  could  only  claim  as  administrator ;  but  here  ho 
would  claim  by  survivorship. 

Where  a  gift  is  to  two  or  more,  and  the  Court  cannot  accurately 
ascertain  the  proportions  in  which  the  parties  are  entitled,  it  cuts 
the  knot,  by  dividing  it,  as  in  the  case  of  discretionary  powers : 
Fordyce  v.  Bridges  (8). 

Mr.    Roupell    and    Mr.   Shebbeare,  for  the  defendant,  Mrs. 
Atcheson : 

The  husband  and  wife  have  both  a  conjoint  interest  in  the  whole 
legacy,  and  no  separate  interest  in  a  portion.  They  are  tenants  by 
entireties,  1  Shep.  Touch.  112,  and  there  is  no  right  of  severance. 
The  wife  is  entitled  to  a  contingent  right  in  the  whole  by  survivor- 
ship, which  cannot  be  defeated.  The  wife  having  an  interest  in 
the  whole,  she  is  entitled  to  a  settlement,  not  (we  admit)  of  the 
whole,  but  in  respect  of  the  whole ;  and  the  Master  will  take  the 
circumstances  into  his  consideration.     *    *     * 

Mr.  Beavan  for  the  children.  [  ^®®  ] 

Mr.  Turner^  in  reply : 
If  they  are  joint  tenants,  the  assignment  has  severed  it ;  and  the 
right  to  a  settlement  attaches  only  to  the  wife's  share.  The  same 
rule  applies  if  there  be  a  tenancy  by  entireties,  the  wife's  share 
alone  is  to  be  the  subject  of  settlement.  In  determining  the  rights 
as  against  the  children,  you  treat  the  husband  and  wife  as  one ; 
but  for  the  purpose  of  a  settlement,  you  must  necessarily  treat 
them  as  distinct,  and  ascertain  their  several  rights. 

The  Master  of  the  Bolls  reserved  judgment. 

The  Master  of  the  Bolls  :  ^J^^  <• 

It  was  in  consequence  of  services  rendered  by  the  husband,  that 
this  benefit  was  given  to  the  husband,  wife,  and  children ;  but 

(1)  9  Price,  30;  11  Price.  547;  see  (3)  78  R.  B.  161  (10  Beav.  90;  2 
35  E.  E.  746,  n.  Ph.  497). 

(2)  36  B.  B.  215  (1  CI.  &  Fin.  611). 
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Atchbron     there  is  no  indication  of  any  intention  to  give  any  separate  interest 
ATCHE80H.     to  any  of  them. 

In  another  case  of  a  similar  bequest  by  the  same  codicil,  there 
being  no  question  between  the  husband  and  wife,  but  a  desire  to 
sever  the  joint  interest  given  by  the  bequest,  I  held,  that  the 
husband  and  wife  were  together  entitled  to  only  one  share,  and 
each  child  entitled  to  one. 

According    to    that    decision,   there  being  in  this   case    three 
children,  and  a  severance  being  desired,  the  legacy  must  be  divided 
into  four  shares,  of  which  the   husband  and  wife  are  together 
entitled  to  one. 
[  489  ]  The  husband  and  wife  are  living  separate  and  apart  from  each 

other,  and  the  question  now  made  is,  what  separate  interests  they 
are  respectively  entitled  to  ? 

It  is  alleged,  that  the  husband  and  wife  must,  in  some  way, 
be  entitled  to  the  whole  legacy  for  present  enjoyment,  and  I 
conceive  that  such  must  have  been  the  intention.  I  think  that 
the  gift  to  the  two  must  have  been  for  their  common  and  immediate 
benefit,  in  their  relation  of  husband  and  wife  ;  but  misfortune  or  per- 
versity prevents  their  enjoyment  in  the  way  so  intended,  and  gives 
rise  to  the  question  now  brought  before  me. 

The  husband  proposes,  that  the  gift  should  be  considered  as 
creating  either  a  tenancy  in  common,  or  a  joint  tenancy  subject  to 
severance,  in  the  ordinary  way ;  and,  claiming  one  moiety  in  his 
own  right  as  legatee,  and  the  other  moiety  in  right  of  his  wife,  as 
legatee  of  it,  he  proposes,  that  a  settlt^ment  should  be  made  upon 
her,  out  of  the  moiety  to  which  he  claims  to  be  entitled  in  her 
right. 

The  wife,  on  the  other  hand,  claims  a  settlement  out  of  the 
whole  sum  attributed  to  her  and  her  husband  together;  or  that 
the  whole  sum  should  be  preserved  undivided,  in  order  that  she 
may  become  entitled  to  and  enjoy  the  whole,  if  she  survives  her 
husband. 

It  is  plain,  that  if  the  husband  should  be  lield  entitled  to  the 
whole,  in  his  own  right,  it  would  be  the  same  thing  as  if  the  wife's 
name  were  struck  out  of  the  bequest  and  the  legacy  given  to  him 
alone.     He  does  not  claim  this,  but  only  a  moiety. 

On  the  other  hand,  it  is  equally  plain,  that  she  is  entitled  to  a 

[  *i90  ]       settlement  only  out  of  that  to  which  the  "^husband  is  entitled  in  her 

right,  and  that  if  she  be  held  entitled  to  a  settlement  out  of  the  whole, 

it  would  be  the  same,  in  effect,  as  holding  that  her  husband  was 
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entitled  to  the  whole  in  her  right,  or  as  if  his  name  were  struck  out     Atohbsok 
of  the  will  and  the  legacy  given  to  her  alone.     This,  in  effect,  she    atoheson. 
does  claim,  or,  in  the  alternative,  that  the  legacy  may  not  be  divided 
but  preserved,  to  give  her  the  chance  of  succeeding  to  the  whole 
by  survivorship. 

I  do  not  think  that  she  is  entitled  to  a  settlement  out  of  the  whole 
of  the  joint  interest,  because  he  is  not  entitled  to  the  whole  in 
her  right. 

If  it  were  an  ordinary  case  of  joint  tenancy,  I  think,  that  upon 
severance,  the  claim  of  the  husband  might  be  sustained. 

But  the  joint  interest  given  to  husband  and  wife  in  this  way,  or 
the  joint  tenancy  between  them,  if  it  can  be  so  called,  is  so  modified 
by  the  unity  of  the  persons  in  law, — the  consequent  riglits  of  the 
husband  and  wife  by  entireties,  and  the  contingent  right  of  the 
survivor  to  the  whole,  if  not  previously  disposed  of  by  the  husband, 
that  it  does  not  appear  to  me  to  be  subject  to  the  ordinary  inci- 
dents of  joint  tenancy.  And,  it  not  being  ascertainable  what 
belongs  to  the  wife  separately,  or  what  the  husband  is  entitled  to 
in  her  right,  I  am  unable  to  decide  out  of  what  portion  pf  the 
legacy  a  settlement  can  be  made  upon  her,  according  to  the  rules 
of  this  Court. 

I  have  been  unable  to  derive  any  assistance  from  the  case  of  The 
Attomey-Gejieral  v.  Bacchius  (i) ;  for  although  the  Lord  Chief 
Baron,  in  the  course  of  the  argument,  suggested,  *'  that  if  the 
husband  should  find  it  ^necessary  to  go  into  a  court  of  equity  for  [  ^^^^  J 
the  purpose  of  rendering  the  legacy  actually  beneficial,  there  would 
be  some  provision  made  for  the  wife  out  of  it  *'  (2) ;  and  the  Court, 
at  last,  observed  (3),  ''  that  it  would  be  material  to  ascertain  what 
would  be  the  effect  of  a  similar  joint  bequest  to  the  daughter  of  the 
testator,  and  an  entire  stranger,  intimating  that  they  were  inclined 
to  think,  that  in  this,  as  in  such  a  supposed  case,  the  wife  took  a 
direct  and  definite  interest  in  the  legacy  ;  "  yet  the  judgment  was 
given  without  any  observation  on  those  points ;  and  no  reason  was 
given  for  the  decision,  either  in  the  Court  of  Exchequer  or  afterwards 
in  the  Court  of  Exchequer  Chamber. 

If  a  bond  be  given  for  a  sum  of  money  to  the  husband  and  wife 
jointly,  the  husband  alone  may,  in  the  lifetime  of  the  wife,  sue  for 
and  recover  the  whole ;  but,  if  he  does  not,  and  the  wife  survives, 
the  money  belongs  to  her.    And  I  think,  if  such  a  legacy  as  this 

(1)  9  Price,  30;  11  Price,  641;  see         (3)  lb,  p.  42. 
35  B.  B.  746,  n.  (2)  9  Price,  p.  40. 
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[  **«2  ] 


were  not  brought  under  tlie  consideration  and  direction  of  this 
Court,  that  payment  to  the  husband,  in  the  lifetime  of  the  wife, 
would  be  a  good  payment ;  but  that  if  such  payment  were  not  made, 
she  would  be  entitled  to  the  whole,  if  she  survived  him. 

Under  all  the  circumstances,  I  think,  that  all  which  this  Court 
can  do  for  the  protection  of  the  wife,  and  to  give  her  any  separate 
benefit  of  the  legacy,  is,  to  preserve  her  right  to  it  by  survivorship, 
by  preventing  the  husband  from  defeating  it  by  alienation  in  her 
lifetime. 

The  legacy  ought  therefore  to  be  carried  over  to  the  joint  account 
of  the  husband  and  wife  ;  with  a  direction  *to  pay  the  dividends  to 
the  husband  during  the  joint  lives,  with  liberty,  on  the  death  of 
either,  for  the  survivor  to  apply. 


1849. 
Jan.  14. 
Feb,  26 

RolU  CouH. 

Lord 

Lanodalb, 

M.B. 

[492] 


WILSON   V.  HEATON(l). 

(11  Beav.  492—494.) 

A  testator  devised  two  estates  in  difTereDt  ways,  and  he  charged  one  only 
with  the  payment  of  his  debts,  funeral  and  testamentary  expenses.  In  a 
creditors*  suit,  both  estates  were  sold  for  payment  of  the  debts :  Held,  that 
the  charged  estate  was  primarily  liable  for  the  costs  of  suit 

The  testator  devised  his  Tetney  estate  according  to  a  certain  set 
of  limitations. 

He  devised  his  Brigsley  and  Waltham  estates  in  a  different 
manner,  and  in  favour  of  different  persons  ;  and  the  first  limitation 
was  of  an  annuity  of  202.  to  Matthew  Goxhill  for  life. 

The  testator  bequeathed  his  residuary  personal  estate  to  Lawrence 
Heaton  ;  subject  nevertheless  to  the  payment  of  all  his  just  debts 
(except  mortgage  debts),  funeral  and  testamentary  expenses  and 
legacies;  and  if  the  personal  property  so  given  and  bequeathed  to 
Lawrence  Heaton  should  not  be  sufficient  for  those  purposes,  then 
he  charged  and  made  chargeable  his  real  (*state  at  Tetney  aforesaid, 
with  the  payment  thereof,  or  with  so  much  thereof  as  his  said 
personal  estate  would  be  insufficient  to  pay. 

The  testator  died  in  1888,  and  this  creditors'  suit  was  afterwards 
instituted. 

There  being  no  personalty  applicable  to  the  payment  of  debts,  the 

Court  directed  a  sale  of  the  Tetney  and  the  Brigsley  and  Waltham 

estates,  and  the  taxation  of  the  costs  of  all  parties. 

(1)  It    has    since    been    held    that      i\    Penuy   (1879),   11  Ch.    D.    440 

''testamentary  expenses"  include  the      0.  A.  S. 
costs  of  an  administration  suit :  Penny 
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The    real  estates  of   the   testator  were  accordingly  sold.     The      Wilson 
Tetney  estate  produced   1,201/.,  and  the  Brigsley  and  Waltham      hkatok. 
estates  l,612t.     These  sums  were   blended  and  invested  in  the       [  49S  ] 
purchase  of  2,8182.  8  per  Cents.,  out  of  which,  under  a  subsequent 
order,  the  debts  and  costs  of  suit  were  paid ;  but  the  payment  of 
the  costs  was  to  be  without  prejudice  to  the  question  out  of  what 
funds  such  costs  were  ultimately  to  be  borne.    After  such  payments,  •    - 

there  remained  1,062Z.  10«.  Consols  in  Court. 

A  petition  was  presented  by  Matthew  Goxhill,  who  was  entitled 
under  the  will  to  the  annuity  of  20{.  charged  on  the  Brigsley  estate,^ 
praying  payment  out  of  the  fund  in  Court  of  the  arrears  of  the 
annuity,  and  for  payment  out  of  the  dividends  for  the  future. 

The  case  was  twice  mentioned  to  the  Court. 

Mr.  Taylor,  for  the  petitioner. 

Mr.  Rogers,  for  a  party  interested  in  the  Tetney  estate  under 
the  will,  insisted,  that,  although  the  Tetney  property  was  charged 
with  the  debts,  and  funeral  and  testamentary  expenses,  yet,  it  was 
not  primarily  liable  to  the  costs  of  suit.  That  the  parties  interested 
in  the  Brigsley  estate,  having  had  the  benefit  of  the  suit,  ought  to 
bear  their  proportion  of  the  expense,  and  that  there  ought  to  be  an 
apportionment  of  costs  between  the  two  estates,  as  in  the  cases  of 
charity.  He  cited  Broivne  v.  Groombridge  (1),  to  show  that  costs 
of  suit  were  not  included  in  the  expression  *'  testamentary 
expenses." 

Ml'.  Tillotsou,  for  Matthew  Goxhill  and  Maria  Goxhill,  who 
were  interested  in  the  Brigsley  estate,  insisted,  *that  the  costs  of  [  *iH  ] 
the  suit  ought  to  be  paid  out  of  the  same  funds,  and  in  the 
same  order  as  the  debts ;  and  that,  therefore,  the  produce  of  the 
Tetney  estate  was  primarily  liable  for  the  costs  of  suit.  He  referred 
to  the  form  of  decree  in  Davies  v.  Topp  (2). 

The  Master  of  the  Bolls: 

I  do  not  think  I  can  accede  to  the  argument  addressed  to  me  by 
Mr.  Rogers  without  introducing  a  new  rule.  No  authority  has  been 
produced;  and  I  should  be  altering  the  established  rule  of  the 
Court  if  I  were  so  to  decide. 

(1)  20  R.  R  326  (4  Madd.  495).  (2)  Seton  ou  Decrees,  95. 
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1848.  SMITH  V.  OLIVER  (1). 

Dee.  9. 
(11  Beav.  494— 496.) 

Rolls  Court,  ^  bequest  was  made  to  A.  to  be  paid  within  six  months ;  but  if  he  should 

^^  die,  not  haying  received  his  legacy,  then  his  children  to  be  entitled  to  his 

^^R^^*'  share.     A.  predeceased  the  testator :  Held,  that  his  children  took  nothing. 

[  494  ]  Xhe  testator  bequeathed  several  legacies,  and,  amongst  them,  one 

to  Benjamin  Petit  of  lOOZ.  Bank  Annuities ;  and  he  proceeded  as 
follows :  **  All  which  said  legacies  I  direct  shall  be  paid  within  six 
months  after  my  decease;  and  in  case  it  should  happen,  that  any 

[  *495  ]  or  either  of  the  said  legatees  should  die,  not  having  received  *  their 
respective  legacies,  and  leaving  any  child  or  children,  then  I  direct, 
that  such  child  or  children  shall  have  and  be  entitled  to  their 
parents*  share,  in  equal  proportions,  and  be  payable  to  them  at 
twenty-one  or  marriage,  and  the  interest  in  the  meantime  to  be 
applied  to  their  maintenance." 

Benjamin  Petit  died  in  the  lifetime  of  the  testator,  leaving  three 
children,  who  had  attained  twenty-one,  and  were  now  living ;  and 
the  Master  had  found  that  his  legacy  had  lapsed. 
Exceptions  were  taken  to  the  report. 

Mr.  Koe,  in  support  of  the  exceptions,  argued,  that  the  children 
took  the  legacy  intended  for  their  parent  by  substitution,  and  that 
therefore  the  legacy  had  not  lapsed. 

Mr.  Turner  and  Mr.  Forster,  for  the  plaintifif,  the  residuary 
legatee,  argued,  that  the  legacy  had  lapsed,  and  that  the  children 
were  substituted  only  in  the  event  of  the  original  legatee  surviving 
the  testator,  and  dying  in  the  interval  between  the  testator's  death 
and  the  time  appointed  for  payment. 

Mr.  Koe,  in  reply. 

[Cort  V.  Winder  (2),  Gaskell  v.  Holmes  (3),  TidwcU  v.  Ariel  (4), 
Chriatopherson  v.  Naylor  (5),  were  cited.] 

[  496  ]       The  Master  of  the  Rolls  : 

It  is  extremely  probable  that  if  the  testator  had  been  asked, 
whether  he  intended  that  children  of  a  legatee  who  died  in  his  life- 
time  should   take   the  legacy,    he   would   have  answered  in   the 

(1 )  See  Collins  v.  Johnson  (1835)  41  not  appear  to  have  been  cited. — 0.  A.  8. 
E.  E.  211,  which  might  possibly  have  (2)  66  E.  E.  86  (1  Coll.  320). 

enabled  the  Master  of  the  Eolls  to  (3)  64  E.  E.  371  (3  Hare.  438). 
give  e£Fect  here  to  the  testator's  inten-  (4)  18  E.  E.  259  (3  MaM.  403). 
tion,  but  unfortunately  that  case  does  (5)  15  E.  E.  120  (1  Mer.  320). 


VOT,.    I.XXXIII.] 
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affirmative ;  bat  I  do  not  think  that  he  has  so  expressed  himself  by 
his  will. 

Legacies  were  to  be  paid  within  six  months  after  his  decease :  this 
is  of  some  importance ;  though  I  cannot  attach  so  mach  import- 
ance to  it,  as  seems  to  have  been  given  in  the  case  before  Sir  John 
Leach.  Within  six  months,  the  legacies  were  to  be  paid ;  but  if 
the  legatees  should  die  not  having  received  '*  their  respective 
legacies,"  the  children  were  to  have  **  their  parents'  share." 

I  conceive  that  this  must  mean  **  not  having  received  the  legacies 
to  which  they  had  become  entitled ;  "  here  the  legatee  never  became 
entitled  to  any  legacy  at  all.  The  children  were  to  have  their 
parents'  share  unreceived ;  that  is,  such  a  share  as  the  parent 
would  have  taken  if  he  had  survived  the  time  of  payment. 

I  am  of  opinion  that  the  parents  take  nothing ;  neither  do  the 
children ;  and  that  the  Master's  conclusion  is  right. 

Overrule  the  exceptions. 


Smith 

tr. 
Oliver. 


SANDERSON    v.    The    COCKKRMOUTH    and 
WORKINGTON  RAILWAY  COMPANY  (1). 

(11  Beav.  497—501 ;  affd.  2  H.  &  Tw.  327  ;  19  L.  J.  Ch.  503.; 

A  Bailway  Company  about  to  sever  the  plaintiff's  land  by  their  railroad, 
agreed  to  purchase  the  necessary  portion  of  land,  "  subject  to  the  making 
such  roads,  ways,  and  slips  for  cattle,  as  might  be  necessary  '* :  Held,  that, 
although  it  was  very  difficult  to  execute  an  agreement  thus  expressed,  yet 
that  the  plaintiff  was  entitled  to  a  specific  performance :  that  the  word '  *  neces- 
sary  "  must  receive  a  i-easonable  interpretation.  The  expression  was  held 
to  mean  '*  such  roads,  ways,  and  slips  for  cattle  as  might  be  necessary  and 
proper  for  convenient  communication  between  the  severed  portions  of  the 
plaintiff's  land ;  *'  and  a  reference  was  therefore  directed  to  ascertain  what 
was  necessary  and  proper. 

This  was  a  bill  for  specific  performance.  The  bill  stated  an 
agreement  entered  into  the  2nd  of  March,  1846,  between  the  plaintiff 
and  the  defendants,  by  their  agent,  by  which  the  plaintiff  agreed  to 
sell  to  the  Railway  Company,  a  certain  portion  of  his  land,  through 
which  the  railway  was  intended  to  pass,  ''subject  to  the  making 
such  roads,  ways,  and  slips  for  cattle  as  may  be  necessary,  for  the 
sum  of  862/." 

The  property  had  been  conveyed,  and  the  Company  had  entered 
and  formed  the  railway.  They  made  a  communication  on  a  level 
crossing  and  a  cattle  creep ;  but  these  not  being  considered  by  the 

(1)  Letria  v.  Weston-super-Mare  Local  Board  (1888)  40  Ch.  D.  65,  68  L,  J.  Oh. 
39,  69  L.  T.  769. 


1849. 
Jan.  27. 
AprUi, 

Bolls  Court. 

Lord 

Lamgdalb, 

M.R. 

Affirmed. 

1850. 

^ei.  6,  11,12. 

Lonl 

COTTKNHAM, 

L.O. 

[497] 
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SANDBB80N  plaintiff ''  such  roads,  ways,  and  slips  for  cattle  as  were  necessary/' 
Thk  Cocker-  ^^  ^^^^  ^^^^  "^^'^  praying  that  the  agreement,  so  far  as  the  same 
remained  to  be  executed,  might  be  specifically  performed ;  and  that 
the  defendants  might  be  directed  to  make  **  all  such  roads,  ways 
and  slips  for  cattle  as  were  necessary  and  proper,  for  and  with  regard 
to  the  convenient  and  advantageons  occupation  of  the  plaintiff's 
said  lands,''  and  for  an  injunction. 

On  a  motion  for  an  injunction,  the  defendants  submitted  to  per- 
form the  agreement,  and  to  abide  by  such  directions  as  the  Court 
should  give  respecting  specific  ^performance,  and  to  do  all  acts   as 
the  Court  should  direct. 
The  cause  now  came  on  for  hearing. 

Mr.  RoupeU  and  Mr.  Benshaw  for  the  plaintiff. 

Mr.  Turner  and  Mr.  Malins,  for  the  defendants,  argued,  first, 
that  this  Court  had  not  jurisdiction  to  give  relief  in  such  a  case  as 
this,  and  that  the  plaintiff's  proper  remedy  was  under  the  Kail  ways 
Glauses  Consolidation  Act,  which  must  be  considered  as  incorporated 
into  this  agreement. 

Secondly,  they  argued,  from  the  contract  and  the  evidence,  that 
there  had  already  been  a  sufficient  performance  of  the  contract  on 
the  part  of  the  defendants. 

Mr.  RoupeU,  in  reply. 

The  following  [among  other]  authorities  were  referred  to:  Starer 
V.  Great  Western  Railway  Company  (1),  Coats  v.  The  Clarence  Railway 
Company  (2),  Sheriff  v.  Coates  (3),  Pembroke  v.  Thorpe  (4),  Price 
V.  Corporation  of  Penzance  ifi). 


The  Master  of  the  Bolls: 

[  *499  ]  In  this  case  I  have,  I  confess,  very  considerable  difficulty  *in 

determining  what  ought  to  be  done  as  between  these  parties. 

I  am,  however,  of  opinion  that  this  instrument  of  the  2nd  of 
March,  1846,  which  was  signed  by  Mr.  Sanderson  and  Mr.  Dicken- 
son, either  is  on  its  construction,  or  under  the  circumstances  of 
the  case,  ought  to  be  considered  and  treated  as  an  agreement,  the 
specific  performance  of  which  is  within  the  jurisdiction  of  the  Court. 
I  think  it  is  admitted,  by  the  defendants  themselves,  that  there 
was  an  agreement,  and  not  merely  an  obligation  under  the  Act  of 

(1)  60  E.  R  23  (2  Y.  &  C.  C.  C.  48).      169). 

(2)  32  H.  R.  183  (1  Rnss.  &  My.  181).  (4)  19  R.  R.  254  (3  Swanst.  ^137,  ».)• 

(3)  32  R.  R.   179  (1  Rum.  9l  VLj.         (5)  67  R.  R.  142  (4  Haro,  506). 
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Parliament;  and  it  therefore  appears  to  me,  that  the  question  I  have    Sandebson 
to  consider  is,  whether  the  agreement  has  been  fully  performed,  or  thk  Cookkk- 
whether  any  further  performance  is  required.  "working^ 

(His  Lordship  having  adverted  to  the  diflSculties  arising  from  the  ton 
nature  of  the  locality  in  making  the  communication,  said :)  I  cannot  compakt. 
think  I  should  be  justified  in  saying  that  there  should  be  a  direct 
communication,  which,  in  other  words,  would  be  to  say  to  the 
defendants,  you  must  erect  a  bridge  in  one  of  two  places,  and  have 
a  rapid  descent;  but  I  think,  that  there  is  not,  at  this  time,  a 
sufficient  communication,  according  to  that  which  I  must  consider 
to  have  been  the  meaning  of  the  parties.  I  appeal  to  the 
parties  whether  it  would  not  be  better  for  both  to  come  to  some 
arrangement.    If  they  do  not,  I  must  be  informed. 

The  Mastbb  of  the  Bolls:  AprUi. 

In  this  case  I  have  already  stated  my  opinion,  that  the  plaintiff  is 
entitled  to  the  assistance  of  this  Court  in  obtaining  a  specific 
performance  of  his  agreement  with  the  defendants. 

It  must  be  admitted,  that  it  is  very  difficult  to  execute  an  agree-       [  soo  ] 
ment  expressed  as  this  is ;  but  the  difficulty  does  not  seem  to  me 
to  be  such,  as  to  make  it  proper  for  this  Court  to  decline  exercising 
jurisdiction  over  the  matter  in  dispute  between  the  parties. 

The  railway  of  the  defendants  severs  the  plaintiff's  land,  divides 
it  into  two  parts.  Under  the  agreement,  as  expressed,  the  plaintiff 
is  entitled  to  have  **  such  roads,  ways,  and  slips  for  cattle  as  may  be 
necessary." 

The  word  **  necessary"  must  receive  a  reasonable  interpretation; 
and  I  consider  the  expression  to  mean  such  roads,  ways  and  slips 
for  cattle,  as  may  be  necessary  and  proper  for  convenient  communi- 
cation between  the  severed  portions  of  the  plaintiff's  land. 

The  plaintiff  requires  a  bridge  to  be  erected  over  the  cutting,  in 
which  the  railway,  passing  through  his  land,  is  in  part  constructed. 

The  defendants  have  provided  a  dead  level  crossing  over  a  part  of 
the  railroad,  which  is  not  constructed  in  a  cutting,  and  a  cattle 
creep  very  near  to  it. 

I  have  before  stated  my  opinion,  that  the  plaintiff  does  not  appear 
to  me,  from  the  evidence  before  me,  to  be  entitled  to  the  bridge, 
which  he  claims  to  have  constructed  ;  and  that  the  defendants  do 
not  appear  to  me  to  be  entitled  to  a  declaration,  that  the  crossing 
and  cattle  creep,  which  they  have  provided,  are  such  as  the  plaintiff 
is  bound  to  accept  under  the  agreement. 


24.0 


1849.    CH.    11  BEAV.  500--501 ;  1850.    2  H.  &  Tw.  880.        [r.r. 


Sanderson 

V, 

The  Cocker- 
mouth  and 
Working- 
ton 
Railway 
Com  PANT. 

[  •501  ] 


From  inspection  of  the  model  and  maps  which  were  produced  a  ; 
thehearing,  and  what  was  then  stated  on  ^behalf  of  the  parties,  I  Iiopecl 
that  some  modification  of  the  defendants'  plan,  not  in  itself  difficult: 
or  extensive,  might  be  made  acceptable  to  the  plaintiff;  and  tiuic 
was  given  for  communications,  which,  if  successful,  would  bav€ 
saved  both  parties  from  much  trouble  and  expense.  The  attempt 
however  failed,  for  reasons  which  have  not  been  stated  to  me  ;  and, 
regretting  very  much  that  I  have  to  refer  such  a  matter  to  the 
Master,  I  must,  nevertheless,  make  an  order  for  the  purpose. 

Unless  something  more  satisfactory  can  be  suggested,  I  propose 
to  refer  it  to  the  Master,  to  enquire  what  roads,  ways  and  slips   for 
cattle  are  necessary  and  proper  or  required,  for  the  purpose  of 
obtaining  and  preserving  convenient  communications  between   the 
I)ortion8  of  the  plaintiffs  land,  which  are  severed  by  the  defendants' 
railway. 


[This  decision  was  affirmed  by  Lord  Cottenham,  L.  C,  on  the 
12th  of  February,  1850,  as  reported  in  2  H.  &  Tw.  327.  His 
Lordship's  judgment  is  there  reported  as  follows :] 


1850. 

r  2  H.  &  Tw. 
330] 


The  Lord  Chancellor: 

This  is  an  agreement  by  a  Railway  Company  to  purchase  certain 
lands.     The  agreement  takes  notice  of  the  Act,  but  only  for   the 
purpose  of  showing  the  authority  of  the  parties  purchasing  to  deal 
with  the  subject-matter  of  the  contract.    It  is,  in  fact,  a  private 
contract,  and  the  only  difference  between  this  and  other  contracts 
is,  that  the  parties  purchasing  are  authorised  to  contract  by  an  Act 
of  Parliament.     The  contract  provides,  that  the  purchase  shall  be 
made  subject  to  the  making  of  sueh  roads,  &c.,  as  may.be  necessary. 
The  Company,  by  virtue  of  this  contract,  get  possession  of  the 
vendor's  land.     Then  comes  the  dispute  as  to  the  communications. 
Whether  that  dispute  is  well  founded  or  not,  the  Court  will  best  be 
able  to  judge  by  means  of  the  Master's  report.     The  plaintiff  has  a 
right  to  have   the  jurisdiction  of  the  Court  exercised  upon  this 
contract  as  to  whether  what  ha^  been  tendered  to  him  by   the 
Company  was  such  a  communication  as  he  was  justified  in  expect- 
ing.    The   property   has  been   taken   by  the   Company,  and  the 
plaintiff  now  asks  that  the  contract  may  be  performed  on  the  part 
of  the  Company.     The  order  made  uj)on  the  motion  for  ah  injunc- 
tion left  it  open  for  the  defendants  to  contest  the  question  of 
jurisdiction.  • 
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Bat,  independently  of  the  submission  of  the  parties  to  perform  Sandkbson 
the  eontract,  I  think  the  Court  had  jurisdiction  to  decree  specific  thbCookbb- 
p-erformanee  in  this  case.  No  doubt  the  Acts  of  Parliament  did  not 
intend  to  interfere  with  private  *contracts.  The  Company,  having 
a  capacity  to  purchase  by  virtue  of  their  Act,  may  deal  with  parties 
within  the  limits  of  the  Act,  by  such  contracts  as  they  may  think 
iroper.  They  have  a  right  to  obtain  the  land  they  require  by 
private  contract ;  but  if  they  cannot  make  a  private  contract,  then 
the  Act  gives  them  the  means  of  compelling  proprietors  to  part 
with  their  land.  But  the  provisions  of  the  Act  apply  only  to  cases 
in  which  there  is  a  compulsory  taking  by  the  Company,  and  do  not 
interfere  at  all  with  private  contracts.  Here  the  parties  have  not 
been  acting  at  all  under  the  Act,  except  so  far  as  the  individuals 
^gr^^g  to  purchase  derive  their  capacity  to  purchase  under  the 
Act,  Beyond. that,  it  is  a  mere  private  contract  for  sale  to 
lie  Company.  What  is  the  contract?  It  is  a  contract  for  the 
parchase  of  lands,  subject  to  the  duty  of  making  communications 
'ttvecn  the  lands  severed  by  the  railway.  The  defendants  having 
rc't  from  the  plaintiff  a  performance  of  his  part  of  the  contract, 
Eust  not  the  Court  interfiere  for  the  purpose  of  securing  to  the 
f'liintiff  that  advantage  which  he  has  contracted  for  ?  The  Railway 
Acta  regulate  the  method  of  compulsory  purchases,  but  there  are 
20  such  distinct  provisions  in  the  Acts  for  regulating  the  mode  in 
which  private  contracts  entered  into  by  a  Company  shall  be  carried 
oit.  There  is  no  doubt  that  this  Court  has  jurisdiction  in  such 
ii^t-menlioned  (x>ntracts,  for  there  is  nothing  to  take  away  the 
Court's  original  jurisdiction  to  see  that  the  enjoyment  of  the  ease- 
Etnts  contracted  for  is  secured  to  the  vendor.  *  None  of  the  cases 
Hrfferred  to  apply  to  the  case  of  a  private  contract,  which  this  is. 

The  CouBT,  then,  has  adopted  the  right  course  in  decreeing 
-l«cific  petformari.ee,  and  the  right  means  of  carrying  that  decree 
i-^»o  effect.  The  Court  does  not  enter  into  the  details  of  whether 
fe'ich  and  such  a  transit  be  suflScient  or  not;  all  that  is  for 
*^-€  Master  to  consider.  The  appeal  must  be  dismissed,  with 
coetg. 
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[11  Beav. 

601  ] 


[  ♦602  ] 


JOHNSON  V.  THOMAS. 

(11  Beav.  501— 502.) 
The  plaintiff,  in  a  bill  to  redeem,  transferred  the  mortgaged  property 


jmidenit  lite 
transferee. 


Held,  that  the  suit  could  not  proceed  in  the  absence  of  the 


The  plaintiff  had  mortgaged  some  real  estate  and  goods  &c.  to 
the  defendant.  By  this  bill,  the  plaintiff  contested  the  validity  of 
the  claim  made  by  the  defendant,  and  sought  to  have  an  account 
taken  of  what  was  really  due,  and  to  be  allowed  to  redeem. 

The  defendant,  by  his  answer,  alleged,  that,  after  the  institution 
of  the  suit,  the  plaintiff  had  assigned  and  conveyed  the  estate  and 
goods  to  one  William  W.  Abbott,  who  was  now  in  possession  thereof, 
and  claimed  to  be  ^absolutely  entitled  thereto.  The  defendant 
submitted  that,  the  plaintiff  having  parted  with  all  her  interest,  the 
suit  ought  not  to  be  further  prosecuted  against  him. 

Abbott  was  not  made  a  party  to  the  suit ;  and  at  the  hearing, 

Mr.  RoupeU  and  Mr.  Daniel,  for  the  defendant,  objected,  that 
the  suit  could  not  proceed ;  that  it  ought  to  be  dismissed,  or,  at  all 
events,  that  Abbott  should  be  made  a  party. 

Mr.  Turner  and  M7\  Hardy,  for  the  plaintiff,  contended,  that 
the  case  might  proceed,  as  the  conveyance  was  pendente  lite,  and 
Abbott  would  therefore  be  bound  by  the  proceedings.  Besides,  he 
was  willing  to  appear  and  be  bound  by  any  decree  which  might  he 
now  made  (i). 

The  Master  op  the  Rolls  : 

The  suit  is  clearly  defective.  How  is  it  possible  to  proceed  with 
it  in  its  present  form,  when  the  subject  has  been  transferred  to 
a  person  who  is  not  a  party  ?  The  defendant,  in  truth,  is  called  on 
to  combat  a  shadow,  and  not  the  real  opponent.  It  is  not  possible 
to  make  any  decree  with  the  knowledge  of  this  fact. 

I  cannot  dismiss  the  bill,  but  will  allow  it  to  stand  over  to  add 
parties. 

(1)  See  Dyson  v.  Morria,  58  E.  R.  118  (1  Hare,  413). 
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WALKER  V,  MILNE(l). 

(11  Beav.  507—519;  S.  C.  18  L.  J.  Ch.  288  ;  13  Jur.  933.) 

Dock  and  caual  shares  and  bonds  secured  by  an  assignment  of  the  rates : 
Held  not  an  "  interest"  in  land  within  the  Statute  of  Mortmain. 

The  testator,  Thomas  Telford,  directed,  that  after  the  payment 
of  his  debts  and  funeral  expenses,  the  remainder  of  his  property 
should  he  disposed  of  in  the  ^payment,  amongst  others,  of  three 
several  charitable  legacies  of  2,000Z.,  1,000/.,  and  1,000Z. 

By  the  decree,  it  was  referred  to  the  Master  to  take  the  usual 
accounts ;  and  he  was  directed  to  distinguish  the  parts  of  the 
testator's  personal  estate  at  the  time  of  his  death,  consisting  of 
leasehold  estates,  mortgages,  or  chattels  real,  or  otherwise  arising 
from  or  connected  with  land,  and  ascertain  and  state  the  relative 
amounts  and  values  thereof,  and  of  the  testator's  pure  personal  estate. 

By  a  schedule  to  his  report,  the  Master  found  as  follows  : 

''Chattels  real  and  otherwise  arising  from  or  connected  with 
land. 

2,000/.  St.  Katharine  Dock  stock  (sold  for) 
EUesmere  Canal  Company,  25  shares  (sold 

for) 

Birmingham  and  Liverpool  Junction  Canal 

Company,  41  shares  (sold  for) 
Macclesfield  Canal,  10  shares  - 
Birmingham  and  Liverpool  Junction  Canal, 

3  bonds,  1,000/.,  500/.,  and  500/.  (sold  for) 
Birmingham  and  Liverpool  Junction  Canal 

Company  shareholders  bond   - 


2,041 

0 

0 

2,000 

0 

0 

1,029 

0 

0 

150 

0 

0 

1,979  19    8 


1849. 

March  ft,  12, 

13. 

Jtolls  Court. 

Lord 

Lanodale, 

M.R. 

[607  1 

[  •508  ] 


-      410    0    0 
i^7,609  19    8" 

To  this  finding,  the  Institution  of  Civil  Engineers,  one  of  the 
charities  interested,  took  exceptions,  insisting  that  the  Master 
ought  to  have  distinguished  and  set  forth  all  the  said  particulars 
as  pure  personal  estate  of  the  testator. 

The  several  Acts  of  Parliament,  constituting  these  Dock  and 
Canal  Companies,  contain  the  following  particular  provisions  as  to 
the  stock  and  shares  therein  being  deemed  personal  estate. 

The  St.  Katharine  Dock  Act  (2)  contains  the  following  clause : 

(1)  Beference  will  be  found  to  a  64  L.  T.  257.    In  some  of  the  later 

great  number  of  later  cases  on  the  cases  Ffa/Afer  v.  JtfiVne  has  not  been  fol- 

subject  in  the  case  of  In  re  Parker  lowed. — O.  A.  S. 
[1»91]  1  Ch.  682,  60  L.  J.  Ch.  195,  (2)  6  Geo.  IV.  c.  cv.  s.  4. 
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Walker      **  And  be  it  further  enacted,  that  all  and  every  part  and  share  of 
Milne.       and  in  the  joint  stock  of  the  said  Company  shall  be,  and  be  deemed 
to  be  personal  estate,  and  transmissible  and  distributable  as  sach, 
and  not,  in  any  respect,  of  the  nature  of  real  property." 

The  Act  of  7  &  8  Geo.  IV.  c.  cii.  §  128,  relating  to  the  Ellesmere 
Canal  Company,  contains  the  following  clause :  *'  And  be  it  farther 
enacted,  that  all  and  every  the  shares  and  proportions,  &c.  of  and 
in  the  said  undertaking,  or  the  joint  stock  or  fund  of  the   said 
Company  shall  be  deemed  personal  estate,  and  be  transmissible  sls 
such,  and  not  of  the  nature  of  real  property." 

The  Birmingham  and  Liverpool  Junction  Canal  Company's  Act, 
7  Geo.  IV.  c.  xcv.  §  67,  contains  the  following  clause :  "  And  be  it 
further  enacted,  that  all  and  every  the  shares  and  proportions,    &c. 
of  and  in  the  said  undertaking,  or  the  joint  stock  or  fund  of    tVie 
said  Company,  shall  be  deemed  personal  estate,  and  be  transmis&ible 
as  such,  and  not  of  the  nature  of  real  property." 

The  Act  for  making  the  Macclesfield  Canal,  7  Geo.  IV.  c.  arxjr. 
§  79,  contains  the  following  clause :  **  And  be  it  further  en&cte^ 
that  all  and  every  the  shares  and  proportions,  &c.  of  and  in  the 
[  *oio  ]  said  canal,  or  the  joint  *stock  or  fund  of  the  said  Company,  shall 
be  deemed  personal  estate,  and  transmissible  as  such,  and  not  of 
the  nature  of  real  property." 

The  Birmingham  and  Liverpool  Canal  Bonds  were  under  the 
seal  of  the  Company,  and  of  the  following  form:  "By  virtue  &c.  (i) 
we  the  Company  &c.,  in  consideration  of  600i.  paid  by  Thomas 
Telford,  do  assign  to  him  the  said  undertaking,  and  all  and 
singular  the  rates  arising  by  virtue  of  the  said  Act,  and  all  the 
estate,  right,  title,  and  interest  of,  in  and  to  the  same.  To  hold 
until  the  500/.  and  interest  shall  be  fully  paid." 

The  second  bonds  were  of  similar  form,  but  assigning  the  *'r«LV«^ 
tolls,  and  duties." 

In  the  event  of  the  interest  being  in  arrear,  two  justices  of  the 
peace,  on  application  of  the  parties  interested,  were  to  appoint  ct 
receiver  of  the  rates  liable  to  pay  such  interest  (a). 

All  the  Companies  held  real  estate  for  the  purposes  of  their 
undertakings. 

Mr.  lioupell  and  Mr.  Camis,  in  support  of  the  exceptions  : 

The  dock  and  canal  shares  and  bonds  are  not  within  the  pro- 
visions of  the  Statute  of  Mortmain. 

(1)  7  Geo.  IV.  c.  xcv.  (2)  Sect.  75. 
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jlWj  ciVed    The     Attorney -General    v.    (3i7^«  (i)  ;    Sparling  v.      Walkkr 
Parlor ^?^;    Thompson    v.    Thompson  (s);    March   v.   r/<^  Attorney-       Milme. 
GrNeraH4V>  HiltoR  v.  Giraitd  (o)  ;    S//</A  v.  Brent  (6),  and  Curling 
?.  Plu|ht  i7>.'\ 

Ajb  to  the  bonds,  tbey  ^cited  Doe  d.  Banks  v.  £oo<A  (8)  and  Do€  d. 
j^l}^i  V.  ITie  St.  Helenas  and  Runcorn  Gap  Raibvay  Company  (9)] . 

TUey  also  cited  The  Commissioners  of  Charitable  Donations  and       [  ^^2  ] 
B^ii^fU  V.  Wyhrants  (lo). 

3ir.  Pnrru  and  Mr.  Letcin,  in  support  of  the  Master's  report, 
[eited  Uudlesion  v.  Ooiddsbwy  (11)]  : 

The  Act  relating  to  the  St.  Katharine  Dock,  6  Geo.  IV.  c.  cv.,        [  sis  ] 

AULhorised  certain   '*  rates,   rent,   or   sum  *'    to    be    received    for 

wliar&ge  and  housing,  and  gives  a  power  of  distress  on  the  ships, 

and  a  power  of  sale  and  distress  on  the  goods,  for  the  ''  rates  or 

rent,*'  and  it  vests  the  docks,  buildings,  &c.,  in  the  directors,  for 

tbe  use  of  the  Compan}*.     The  directors,  therefore,  have  the  lands 

and  the  **  rents  '*  issuing  thereout,  in  trust  for  the  proprietors.     It 

is    difficolt  then  to  imagine  that  the  proprietors  or  shareholders 

bave  no  **  interest "  therein.     ♦     *     The  proprietors  might  have  an 

aceoont  of  the  profits  of  the  land  in  this  Court,  and  the  difficulty  in 

exeenting  the  decree  would  not  prevent  it :  Adley  v.  The  Whitstable 

C<nmpany  (12). 

[They  also  cited  Hawse  v.  Chapman  (vs)  ;  Knapp  v.  Williams  (14) ; 
Fin<k  V.  Squire  (16),  and  numerous  other  cases,  to  which  reference  is 
no  longer  necessary.] 

Mr.    Walpole  and  Mr.  Phillips  also  supported  the  Master's       [  fti6  ] 
report. 

Mr.  Turner  and  Mr.  Piggott,  for  the  executors. 

The  Master  of  the  Bolls  said,  he  only  required  a  reply  in 
reepeei  to  the  bonds,  for  on  the  other  point  he  retained  his  former 
opinion. 

Mr.  RoupelU  in  reply. 

ri)  42  R  R.  268  (5  L.  J.  (N.  S.)  (7)  78  II.  E.  218  (2  Ph.  613). 

fa-  44).  (8)  5  R.  U.  575  (2  Bos.  *  P.  219). 

(2*  73  B.  B.  403  (9  Beav.  450).  (9)  57  R.  R.  699  (2  Q.  B.  364). 

(a:  66  B.  B.  109  (1  CoU.  381).  (10)  69  R.  R.  278  (2  Jo.  &  Lat.  182). 

i4j   59  B-  B.  550  (5  Beav.  433).  (11)  76  R.  R.  204  (10  Beav.  547). 

(ir>  75  B.  B.  86  (1  De  O.  &  Sm.  (12)  11  R.  R.  87  (17  Ves.  315). 

IMj,  (13)  4  R.  R.  292  (4  Ves.  542). 

;«:  47  B.  R.  420  (2  Y.  A  C.  (Ex.  Eq.)  (14)  4  R.  R.  252  (4  Ves.  430,  n.). 

2«A\  (15)  7  R.  R.  337  (10  Ves,  41). 
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Walkbe      The  Master  op  the  Rolls  : 

r. 

Milne.  If  I  thought  it  likely  that  by  taking  time  to  consider  I  could 

derive  any  further  information  upon  this  subject,  I  certainly  would 
postpone  my  judgment.  But  having  had,  on  different  occasions, 
ample  opportunities  of  considering  this,  which  undoubtedly  is  a  very 
nice  question,  it  does  not  appear  to  me  that  I  ought  to  delay 
delivering  my  opinion. 

The  testator  has  bequeathed  a  portion  of  his  property  in  such  a 
way  as  to  induce  the  next  of  kin  to  think,  that  these  charity  legacies 
are  contrary  to  law  and  can  be  defeated,  and  consequently  that  the 
money  which  the  testator  intended  for  the  charitable  objects  ought 
to  be  paid  to  them  (the  next  of  kin).     No  one  has  a  right  to  find 
any  fault  with  that  course  of  proceeding.     The  next  of  kin  claim 
[  ^f>n]       the  benefit  of  the  law,  and  are,  therefore,  *doing  what  they  have  a 
perfect  right  to  do.     The  Master  has  reported  that  certain  portions 
of  the  testator's  personal  estate  which  he  has  set  forth,  are  to  be 
considered  as  chattels  real,  or  otherwise  arising  from  or  connected 
with  land.     The  species  of  property  now  under  the  consideration  of 
the  Court   was  never  contemplated  when  the  Mortmain  Act  was 
passed,  nor  when  some  of  the  decisions  under  that  Act  were  made; 
and  it  requires  some  consideration,  how  far  the  provisions  of  that 
Act  are  applicable  to  the  present  state  of  circumstances.     The 
difficulty  does  not  appear  to  me,  nor  is  it  alleged  in  the  argument, 
to  arise  from  any  difficulty  in  the  construction  of  the  Act ;  but, 
from  the  decisions  upon  it,  which  are  of  such  a  nature,  that  if  the 
principle  of  them  were  to  be  strictly  applied  to  this  case,  it  would 
give  to  the  next  of  kin  the  relief  here  prayed.    And  one  of  the 
counsel,  in  arguing  this  case,  did  not  exceed  the  liberty  which  he 
was  entitled  to  take  upon  himself,  when  he  said,  *'  that  the  Court 
would  have  done  a  great  deal  better  by  at  once  expressing  its 
disapprobation  of  the  former  decisions,  and  by  overruling  them, 
than  by  attempting  to  reconcile  them  or  attempt  to  come  to  a 
conclusion,  consistent  with  those  prior  decisions." 

But  how  does  the  matter  stand  ?  We  are  now  applying  this  Act 
to  a  new  state  of  things,  which  has  since  arisen,  to  Joint  Stock 
Companies,  which  have  created  a  new  species  of  division  of  pro- 
perty among  numerous  parties,  and  to  new  rights,  which,  within  a 
very  few  years,  have  been  brought  into  existence.  The  question 
depends  on  ihe  rights  of  parties  in  a  Joint  Stock  Company  created 
by  Act  of  Parliament. 

With  respect  to  the  shares,  I  do  not  think  I  have  any  thing  to 
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add  to  what  I  said  on  a  former  occasion  *as  to  the  principle  on      Walkbb 
which   the  decisions  have  proceeded.     At  any  rate  it  does  not      milnk. 
appear  to  me  necessary  to  do  so  on  this  occasion,  for  I  am  com-       [  'sis  ] 
pelled  to  say,  that  I  adhere  to  the  opinion  I  then  expressed. 

It  is  true  that  my  opinion  was  expressed  without  any  knowledge 
or  recollection  of  the  decision  in  Tomlinson  v.  Tomlinson  (i).  If  I 
had  been  aware  of  it  at  that  time,  I  do  not  think  that  it  would  have 
led  to  any  different  result.  Notwithstanding  that  different  opinion^ 
I  should  have  been  bound  to  apply  my  own  judgment  to  the  case 
then  before  me ;  and  although  I  must  of  necessity  have  felt  great 
reluctance  in  departing  from  a  decision  of  one  of  my  predecessors 
on  this  matter,  yet  I  do  not  think  that  case  would  have  led  to  a 
different  result.  It  would  have  justly  induced  me  to  consider  the 
point  with  a  great  deal  of  caution,  and  this  I  believe  I  did. 

The  only  difference  between  this  and  the  former  case  relates  to 
these  bonds.  I  am  not  sure  that  they  do  not  come  very  near  the 
principle  laid  down  as  to  policies  of  assurance,  in  the  case  of 
March  v.  The  Attorney -General  {2).  I  do  not  see  a  material 
difference  between  them.  These  securities  are  given  by  the  authority 
of  the  Act  of  Parliament,  plainly  with  a  view  to  the  concern  con- 
tinuing, and  not  with  a  view  of  coming  to  a  court  of  equity  to  have 
it  broken  up  and  possession  taken  by  this  Courfc.  I  think,  there- 
fore, the  principles  stated  by  me  on  the  former  occasion  are 
applicable  to  these  bonds;  and  it  is  my  duty  to  allow  these 
exceptions  to  the  Master's  report  in  that  respect. 

I  should  have  been  very  glad  if,  by  any  assistance  of  mine,  the 
parties  could  bring  this  case  before  the  Lord  *Chancellor  without  [  •sis] 
any  further  expense.  I  do  hope  it  will  come  under  his  considera- 
tion, in  order  that  the  question  may  be,  as  far  as  it  can  be,  by  any 
decision  of  a  Court,  not  the  highest  of  all,  brought  to  a  final  con- 
clusion. The  parties  will  render  a  public  service  by  bringing  the 
question  under  the  consideration  of  the  Lord  Chancellor.  If  this 
depended  on  my  own  decision  alone,  I  should  perhaps  have  felt  a  little 
more  reluctance  in  acting  upon  it  as  a  settled  matter ;  but  the  point 
is  supported  by  the  recent  decisions  of  Yice-Chancellor  Enight 
Bruce. 

f  1)  9  Beav.  459 ;  since  overruled.  (2)  59  R.  R.  550  (5  Beav.  433). 
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March  9. 

RolU  Court. 

Lord 

Lanodalb, 

M.R. 

[519] 


[  •620  ] 


HALL   V.  FJIANCK(]). 

(11  Beav.  519—525;  S.  C.  18  L.  J.  Ch.  362 ;  13  Jur.  222.) 

A  sum  of  3,000/.  was  vested  in  A.  and  B.  on  certain  trusts.  The  cestuis 
que  trust  mortgaged  it  to  C.  for  1,200/.,  and  C.  transferred  the  mortgage  to 
E.  and  F.,  on  family  trusts,  with  power  to  E.  and  F.  to  give  receipts.  The 
solicitor  of  A.  and  B.,  having  notice  of  the  secondary  trusts,  paid  the  1 ,200/. 
to  F.  alone  :  Held,  that  A.  and  B.  were  peraonally  liable  to  repay  the  money 
with  interest  and  costs. 

Under  the  trusts  of  a  deed  of  1887,  Franck  and  Hughes  held 
a  sum  of  8,000Z.  Consols,  in  trust  for  Mrs.  Crawley  for  life,  with 
remainder  to  Mr.  Crawley  for  life,  with  remainder  as  Mrs.  Crawley 
should  by  deed  or  will  appoint. 

On  the  11th  December,  1841,  Mr.  and  Mrs.  Crawley  mortgaged 
this  sum  to  Admiral  Mainwaring  for  1,200{. ;  and  on  the  same  day 
notice  of  the  charge  was  given  to  the  trustees. 

On  the  14th  of  December,  1841,  Admiral  Mainwaring  assigned 
the  1,200/.  to  Hall  and  Harrison  upon  certain  *  trusts  for  himself, 
his  wife,  and  their  children ;  and  it  was  by  the  settlement  declared, 
that  the  receipt  in  writing  of  Hall  and  Harrison  or  of  the  survivor, 
(fee,  should  be  a  good  and  sufficient  discharge  for  the  sum  of  1,200Z. 
and  interest,  or  for  so  much  thereof  respectively  as  should  be 
thereby  expressed  to  have  been  received. 

Mr.  and  Mrs.  Crawley  directed  the  trustees,  Franck  and  Hughes, 
to  sell  a  sufficient  part  of  the  S^OOOZ.  to  pay  off  the  mortgage. 
Communications  took  place  between  Mr.  Groves,  the  solicitor  of 
Franck  and  Hughes,  and  Harrison,  the  trustee  and  solicitor  of  the 
Mainwarings,  in  the  course  of  which  Groves  was  informed  of  the 
transfer  of  the  1,2002.  to  Hall  and  Harrison  as  trustees  of  Admiral 
Mainwaring*s  settlement. 

On  the  8th  of  May,  1843,  Mr.  Groves  wrote  to  Mr.  Harrison, 
appointing  a  meeting  at  the  Bank,  to  pay  off  Admiral  Mainwaring's 
mortgage,  adding:  "I  have  some  recollection  of  your  stating  that 
this  mortgage  was  now  vested  in  some  other  persons.  Who  are 
they  ?  Their  title  should  be  shown,  and  I  should  have  their  receipt 
or  authority  for  payment  to  you.  I  presume  you  are  prepared  with 
one  or  the  other;  if  not,  the  matter  must  again  stand  over." 

On  the  following  day,  Franck  and  [Hughes]  (2)  sold  out  sufficient  to 
produce  1,2612.,  and  handed  the  amount  to  Groves,  their  solicitor. 

On  the  10th  of  May,  1848,  Groves  paid  this  sum  to  Harrison 


(1)  Powell  Y.  Brodhurst  [1901]  2  Ch. 
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alone,   who    indorsed   a  receipt  on   the   mortgage  deed,   in   the  Hall 

following  form :  Frajtok. 

**  Memorandum.     I  acknowledge  to  have  this  day  received  the  [  ^21  ] 

within  mentioned  principal  sum  of  1,200Z.  due  upon  the  within 

security. 

"  J.  W.  Harrison, 

"For  self  and  co-trustee, 

"  10th  May,  1843." 

Harrison  at  the  same  time  handed  over  to  Groves  the  mortgage 
deeds  and  the  assignment  to  Hall  and  Harrison,  but  no  release  or 
assignment  of  the  mortgage  was  executed. 

Harrison  misapplied  the  money,  but  continued  to  pay  the  interest 
until  June,  1844.  Hall  died  in  February,  1844,  and  Harrison 
died  in  July  following  insolvent. 

The  plaintiffs,  having  been  appointed  new  trustees  of  Admiral 
Mainwaring's  settlement,  filed  this  bill  against  Franck  and  Hughes, 
seeking  to  make  them  personally  responsible  for  the  1,200Z.  and 
interest,  on  the  ground  that  they  had,  with  notice,  paid  the  same 
over  to  a  party  not  entitled,  whereby  it  had  been  lost. 

The  defendants  admitted,  that  at  the  time  of  payment,  Groves, 
their  solicitor,  had  notice  of  the  transfer  to  Hall  and  Harrison. 
They,  however,  insisted,  that  Harrison  had  been  authorised  to  act 
for  Hall.  That  the  receipt  was  the  joint  receipt  of,  or  equivalent 
to,  the.  joint  receipt  of  Harrison  and  Hall.  That  Hall  concurred, 
or  must  be  deemed  to  have  concurred  therein,  or,  at  all  events, 
that  the  receipt  signed  by  Harrison,  on  behalf  of  himself  and 
co-trustee,  was  a  valid  receipt,  and  a  good  discharge,  Harrison 
being,  at  the  time,  the  solicitor  of  Admiral  Mainwaring,  and  wife, 
and  of  Hall. 

It  was,  however,  admitted,  during  the  argument,  that  Harrison       [  522  ] 
was  not  the  solicitor  of  Hall,  and  no  authority  of  Hall  was  proved. 

Mr.  Turner  and  Mr,  Shebbeare  for  the  plaintiffs : 

The  letter,  receipt  and  answer  show,  that  the  defendants  had 
notice  of  the  transfer  and  settlement.  It  is,  therefore,  simply  a 
case  of  trustees  paying  trust  monies  to  one  of  two  trustees,  with 
notice  that  it  could  only  be  properly  paid  into  the  hands  and  upon 
the  receipt  in  writing  of  two.  It  is  admitted  that  Harrison  was 
not  the  solicitor  of  Hall.  Hall  never  concurred  in  the  receipt; 
and  it  does  not  appear  that  he  knew  of  the  receipt  at  the  time  of 
his  death. 
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Hall  The  defendants   having,   improperly   and   in   breach  of   trust, 

Franck.      paid  over  the  money,   and  having  caused  its  loss,  are  personally 
responsible  (l). 

Mr.  Walpole  and  Mr.  Keene  for  Admiral  and  Mrs.  Mainwaring. 

Mr.  Roupell  and  Mr.  E.  G.  White,  for  the  defendants  Franck 
and  Hughes,  relied  on  the  defence  raised  by  the  answer ;  and  they 
argued,  that  Harrison  having  the  custody  of  the  deeds,  and  being 
solicitor  for  Admiral  Mainwaring,  must  be  deemed  to  have  been 
authorised  to  receive  the  money ;  and  that  Hall  must  have  known 
and  acquiesced  in  the  receipt. 

They  also  argued,  that,  at  all  events,  this  was  not  a  case  for  costs. 

[  '^2.s  ]        The  Master  of  the  Rolls  (without  hearing  a  reply)  : 

In  this  case,  the  situation  of  the  defendants  is  very  unfortunate  ; 
but  it  has  been  caused  by  their  negligently  placing  trust  money  in 
the  wrong  hands. 

The  case  is  simply  this :  a  sum  of  8,000Z.  was  standing  in  the 
names  of  Franck  and  Hughes,  on  certain  trusts  for  the  benefit  of 
Mr.  and  Mrs.  Crawley.  They  charged  this  fund  by  way  of  security 
for  1,2002.,  which  ought  to  have  been  paid  to  two  trustees.  Hall  and 
Harrison,  or  if  the  survivor.  On  the  8th  of  May,  1843,  Groves,  the 
solicitor  of  Franck  and  Hughes,  being  duly  attentive  to  the  interest  of 
his  clients  the  trustees,  enquired  who  were  the  parties  entitled,  and 
required  their  title  to  be  shown,  and  to  have  a  receipt  or  authority 
for  payment,  otherwise,  he  said,  the  matter  must  stand  over. 

On  the  9th  of  May,  a  sufficient  part  of  the  stock  was  sold,  and 
1,200{.  was,  on  the  same  day,  in  the  hands  of  Franck  and  Hughes 
as  trustees  for  the  mortgagees.  They  paid  it  to  Groves,  intending 
that  he  should  pay  it  into  the  proper  hands.  Groves,  therefore,  had 
it,  subject  to  the  obligation  of  paying  it  io  Harrison  and  Hall,  the 
persons  entitled  to  receive  the  money  under  the  authority  of  the 
deed,  which  enabled  them  or  the  survivor  to  receive  it.  Groves, 
who  the  very  day  before  had  said,  that  he  must  have  the  title  of 
the  persons  interested  shown,  and  who  ought  therefore  to  have 
looked  to  the  deed,  by  which  authority  was  given  to  the  two  or  the 
survivor  to  receive,  was  induced  to  pay  it  to  one  in  the  absence  of 
the  other,  and  apparently  with  knowledge  of  his  want  of  title. 
[  624  ]  Groves  placed  confidence  in  Harrison,  thinking,  no  doubt,  that  he 

(1)  See  Andrews  v.  Dousfield,  16  JLK  188  (10  Beav.  611), 
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was  to  be  relied  on ;  but  it  turned  out  otherwise.     Who  is  to  bear        Hall 
the  loss  ?    Are  these  persons  who  never  gave  any  authority  to,  who      frakok. 
never  reposed  any  confidence  in  Harrison  alone  ?    No.     It  must  be 
borne  by  those  who  have  improperly  paid  the  money  to  Harrison. 

It  is  argued  for  the  defendants,  that  Harrison  had  authority, 
because  he  had  the  trust  deed  in  his  possession.  But  this  was  the 
very  deed  which  showed  that  the  authority  to  receive  was  vested 
in  two  or  the  survivor  of  them ;  and  it  appears  to  have  been 
produced  and  handed  over  to  Groves  who,  instead  of  paying  due 
attention  to  it,  considered,  erroneously,  that  it  enabled  him  to  make 
a  valid  payment  to  one  instead  of  two. 

Then  it  is  said,  that  Harrison  was  not  only  in  possession  of  the 
deeds,  but  was  the  solicitor  of  the  cestui  que  trust ;  and,  therefore, 
ought*  to  be  held  to  have  authority  to  receive  the  money.  The 
argument  is  inconsistent  with  a4  transactions  of  the  sort.  Where 
there  are  several  trustees,  one  of  them  must  necessarily  have 
possession  of  the  deeds,  but  on  behalf  of  all.  This  possession  does 
not  give  the  least  authority  to  one  to  receive  monies,  which,  by  the 
trust  deed,  are  made  payable  to  two.  As  to  his  being  the  solicitor  of 
Mr.  and  Mrs.  Mainwaring,  that  is  not  material ;  for,  except  as  to 
their  own  interests,  the  concurrence  of  cestuis  que  trust  would  not 
alter  the  trustees'  liability. 

If  there  had  been  due  diligence,  this  unfortunate  loss  would 
never  have  happened  ;  I  think  that  the  trustees  are  bound  to  make 
good  the  money,  with  interest,  according  to  the  rate  reserved  by 
the  security. 

As  to  the  costs,  this  question  occurs,  what  made  this  suit  neces-       [  fi26  ] 
sary?    Nothing  but  the  resistance  of  the  defendants  to  a  just  and 
valid  demand.    I  cannot  do  otherwise  than  order  the  defendants  to 
pay  the  costs. 

BURRELL  V.  BASKERFIELD.  i849. 

(11  Beav.  525—537 ;  S.  0.  18  L.  J.  Ch.  422  ;  13  Jur.  311.)  Afarch^\6, 17, 

A  testator  gave  his  residuary  real  and  personal  estate  to  his  wife  for  life,     ^yfil  4, 28. 
and,  after  her  death,  he  gave  **  full  power"  to  his  executors,  their  heirs  or 
assigns,  to  collect  all  his  property  together,  and  sell  the  houses  and  other 
estates  and  convert  into  money  his  funded  property,  and  then  to  pay  certain     -  anodalb 
legacies ;  then  the  whole  of  his  property  was  to  be  divided  amongst  his  "ii.U, 

twelve  first  cousins :  Held,  on  the  context,  that  the  real  estate  ought  to  be        r  525  1 
considered  as  converted  into  personalty. 

A  testator  professed  to  give  legacies  to  each  of  twelve  first  cousins 
uoniinatimf  but  he  enumerated  eleven  only,  and  stated  the  other  to  be  dead, 
and  desired  bis  legacy  to  be  paid  to  his  children.    He  afterwards  directed, 
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after  the  decease  of  liis  wife,  the  whole  remainder  of  hie  property  "to  he 
divided,  share  and  shnre  alike,  to  his  aforesaid  twelve  first  cousins  and 
their  children :  '*  Held,  that  the  first  cousins  took  vested  interests  at  the 
death  of  the  testator,  subject  to  be  divested  on  their  deaths  in  the  widow^s 
life,  in  which  event  their  children  took  by  substitution. 

The  testator,  Thomas  Baskerfield,  by  his  will,  dated  in  1815, 
amongst  other  things,  expressed  himself  as  follows:  "I  hereby 
give  and  bequeath  to  my  dear  wife  all  my  2,0002.  Bank  stock  for 
her  to  give  by  will,  to  and  amongst  any  of  my  cousins  as  shall  be 
most  agreeable  to  her ;  that  she  may  have  it  in  her  power  to  reward 
their  kindness  to  her.  But  in  case  she  does  not  choose  to  dispose 
of  the  same  by  her  will ;  then  that  Bank  stock  to  be  tidded  to  the 
general  fund,  and,  as  the  residue,  after  my  dear  wife's  decease,  to 
go  share  and  share  alike  between  all  my  first  cousins. 

"  And  I  hereby  give,  devise  and  bequeath  to  my  dear  wife,  for  her 
natural  life,  all  the  rest  and  remainder  of  my  property,  real  and 
personal,  as  freehold,  leasehold,  copyhold,  and  all  the  monies  I  have 
in  the  public  funds,  or  various  stocks  at  the  Bank  of  *England, 
standing  in  my  name.  And  I  hereby  give  my  dear  wife  full  power  to 
sell  out,  or  exchange  any  of  the  stocks,  and  in  that  case,  to  refund 
the  same  to  the  best  advantage,  into  the  names  of  herself  and  my 
executors  hereinafter  named.  And  I  hereby  give  my  dear  wife,  with 
the  executors  named  in  this  will,  full  power  to  renew  or  grant  any 
lease  or  leases  of  my  farms  or  houses,  to  the  best  advantage  for 
herself  and  my  heirs.  And  I  hereby  give  them,  my  executors  and 
executrix,  full  power  to  sell  or  dispose  of  them,  if  most  convenient ; 
and  if  so,  the  money  arising  from  the  sale  thereof  to  be  funded,  as 
above,  in  their  names  in  the  Bank  of  England.  And  I  hereby  give 
them  full  power  to  sell  and  dispose  of  or  change  the  same,  and 
their  receipt  or  discharge  when  signed  by  them,  to  be  a  good  and 
perfect  bargain  of  sale.'* 

He  appointed  Cock  and  Maberly  joint  executors  with  his  wife,  and 
gave  them  502.  legacies,  and  he  proceeded :  ''  and  if  they  survive 
my  dear  wife,  as  at  the  final  settlement  of  my  property  they  will 
have  more  trouble,  I  then  give  them  a  further  bequest  of  100/. 
each.  The  following  legacies  and  gifts  I  beg  may  be  paid  or  trans- 
ferred within  the  year  after  my  decease :  To  each  of  my  twelve 
cousins,!  give  lOOZ.  stock,  from  my  Five  per  Cents,  to  be  transferred 
to  them  free  of  expense.  To  Mrs.  Burrell,  &c.  &c."  (The  testator 
here  mentioned  eleven  cousins  only  by  name) ;  *'  and  as  it  has 
pleased  God  to  remove  my  cousin  Captain  William  Alston  Brandrelh 
from  this  life  to  (I  hope)  a  better,  in  remembrance  of  him,  I  desire 
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the  same  legacy  may  be  transferred  or  paid  by  and  between  his  Bt7RRELL 
children,  share  and  share  alike ;  hence,  I  have  allotted  1,200/.  stock  babkbr- 
frora  my  Five  per  Cents.,  to  be  paid  to  my  twelve  first  cousins.  fikld. 

**  And  from  and  immediately  after  the  death  of  my  dear  wife,  and  [  627  ] 
not  before,  then  I  give  full  power  to  my  executors,  their  heirs  or 
assigns,  to  collect  all  my  property  together,  and  sell  the  houses  and 
other  estates,  and  to  convert  into  money  all  my  funded  property, 
and  then  to  pay  first  the  following  legacies."  He  then  gave  800Z. 
in  legacies,  and  proceeded  :  '*  then  the  whole  of  the  remainder  of 
my  property  is  to  be  divided,  share  and  share  alike,  to  my  aforesaid 
twelve  first  cousins  and  their  children." 

By  a  codicil,  dated  in  1816,  after  stating  certain  disagreements 
between  him  and  his  cousin  Mrs.  Burrell,  and  that  a  sum  of  money 
stood  in  the  joint  names  of  him,  the  testator,  and  Mrs.  Burrell  for 
the  benefit  of  her  children,  he  proceeded :  *'  As  it  is  most  likely  I 
may  not  live  to  see  the  younger  child  come  of  age ;  and  as  these 
funds  stand  in  the  names  of  Mrs.  Mary  Burrell  and  myself ;  and  on 
my  decease  it  will  be  wholly  in  her  power ;  I  wish,  if  possible,  to 
secure  the  legacy  even  to  the  youngest,  and  therefore  desire,  and 
hereby  give  full  power  to  my  executors,  to  withhold  paying  her 
the  legacy  I  have  left  her,  unless  she  agrees  to  place  their  names  in 
t)ie  trust  with  her,  for  the  security  of  the  children's  property.  And 
if  she  will  accept  of  Mr.  Cock  and  Mr.  Maberly  being  trustees,  then 
she  is  to  have  her  legacy ;  if  not,  I  hereby  revoke  that  bequest  to 
her,  but  do  not  mean  to  exclude  her  children  from  the  benefit  she 
might  hereafter  possess  in  the  final  division  of  my  property,  after 
the  decease  of  my  dear  wife." 

The  testator  died  in  1816. 

His  widow  died  in  1846. 

The  eleven  cousins  all  survived  the  testator ;  but  all  died  in  the       [  628  ] 
life  of  the  widow. 

Four  only  of  the  twelve  cousins  left  children;  and  several  of 
such  children  also  died  in  the  life  of  the  tenant  for  life. 

Mr.  K.  Parker,  Mr.  Hodgson,  and  Mr.N.  Wetherell^lor  the  plain- 
tiff, the  eldest  son  and  heir  of  one  of  the  testator's  twelve  first  cousins. 

Mr.  Lloyd,  Mr.  Walpole,  Mr.  Purvis,  Mr.  Turner,  Mr.  Teed, 
Mr.  RoupeU,  Mr.  C.  P.  Cooper,  Mr.  Freeling,  Mr.  Grove 
Mr.  Rogers,  Mr.  Motdtrie,  Mr.  E.  O.  White,  Mr.  Greene,  Mr- 
J.  A.  Cooke,  Mr.  FoUett,  Mr.  Giffard,  Mr.  R.  Prior,  Mr.  Milne, 
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Mr.  F.  Bayley,  Mr.  WiUcock  and  Mr.  Calvert^  for  the  numerous 
defendantB. 

The  arguments  for  the  numerous  parties  were  conflicting,  bat  the 
two  points  principally  discussed  were  : 

First,  whether  by  the  terms  of  the  testator's  will,  his  real  estate 
had,  as  between  the  real  and  personal  representatives  of  the  legatees, 
been  converted  into,  and  ought  to  be  considered,  personalty,  so  as  to 
pass  to  the  personal  representatives  instead  of  descending  to  the 
heir. 

Secondly,  who,  upon  the  true  construction  of  the  residuary  gifts, 
were  the  parties  entitled  ? 

On  the  one  hand,  it  was  argued,  that  the  will  contained  no 
imperative  direction  for  conversion  ;  that  there  was  no  devise  of  the 
estate  to  the  executors,  and  no  declared  trusts  for  sale ;  and  that  all 
that  the  executors  *had,  was  a  simple  discretionary  power  of  selling, 
if  they  thought  it  advisable  and  necessary  for  the  purposes  of 
division  :  [Attorney-General  v.  Mangles  (i)  ;  Fordyce  v.  Bridges  (2)]- 

Secondly.  That  there  was  no  vested  gift  of  the  residue  :  Ford  v. 
Ratvlins  (a) ;  but  a  direction  to  '*  divide  '*  amongst  a  class ;  which 
vested  only  in  those  living  at  the  period  of  division:  {Beck  v. 
Bum  (4),  HoghtoriY.  Whitgreave  (6)]. 

On  the  other  hand,  it  was  argued,  that  the  veal  estate  ought  to 
be  considered  as  converted  into  personalty.  Smith  v.  Claxton  (a), 
Wright  V.  Wright  (7),  and  be  distributed  as  such  ;  for  although  there 
was  no  express  devise  or  trust  for  sale,  still  there  was  a  power  for 
that  purpose,  and  an  intimation  of  the  testator's  desire  that  a  sale 
should  take  place ;  and  that  this,  according  to  the  authorities,  was 
sufficient :  [Grieveson  v.  Kirsopp  (8),  Ashbyy.  Palmer  (Q)  and  Cowley 
V.  Hartstonge  (lO)] . 

Secondly.  That  this  was  not  the  case  of  a  gift  to  a  class,  but  to 
ascertained  and  named  persons ;  and  that  the  rule  in  cases  where 
there  was  no  gift,  except  in  a  direction  *'  to  pay  and  divide " 
on  a  given  event,  did  not  apply  to  the  present  case:  Salmon  v. 
Green  (ii),  Leeming  v.  Sherratt  (12),  Packham  v.  Gregoii/  (13).     That 


(1)  52  R.  E.  655  (5  M.  &  W.  120). 

(2)  78  K.  R.   161  (10  Beav.  90 ;  2 
Ph.  497). 

(3)  24  B.  B.  188  (1  Sim.  &  St.  328). 

(4)  64  B.  B.  130  ^7  Beav.  492). 

(5)  20  B.  B.  259  (1  J.  &  W.  146). 

(6)  20  B,  B.  320  (4  Madd.  484). 


(7)  10  B.  B.  161  (16  Ves.  188). 

(8)  44  B.  B.  305  (2  Keen,  653). 

(9)  15  B.B.  116(1  Mer.  296). 

(10)  14  B.  B.  86  (1  Dow,  361). 

(11)  Ante,  p.  219. 

(12)  62  B.  B.  1  (2  Hare,  14). 

(13)  67  B.  B.  98  (4  Hare,  396). 
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the  true  effect  of  the  residuary  gift  was,  to  give  interests  to  the  first 
cousins,  to  be  vested  at  the  death  of  the  testator:  Scott  v.  Scott  (1), 
Viner  v.  Francis  (2) ;  subject,  however,  to  be  divested,  in  the  event 
of  death,  in  the  life  of  the  tenant  for  life :  Salisbury  v.  Petty  (8), 
Smither  v.  WiUock  (4),  Harrison  v.  Foreman  (5). 

Thirdly.  That  the  children  of  the  cousins,  in  that  case,  took  by  way 
of  substitution,  Gittings  w,M*Dermott  (6),  Dick  v.  Lacy  (7),  Crooke  v. 
De  Vandes  (s).  Price  v.  Lockley  (»),  and  took  between  them  the 
share  of  the  parent  per  stirpes,  and  not  per  capita :  Brett  v. 
Harton  (10);  for  the  word  *'  equally"  did  not  of  necessity  make  all 
objects,  cousins  and  their  children  *take  as  tenants  in  common : 
Knight  v.  Goidd  (11). 

iHeron  v.  Stokes  (12),  Malcolmv.  Taylor  (13),  Fitch  v.  Weber  (i4) 
were  also  cited.] 

Thb  Mastbb  of  thb  Rolls: 

It  is  difficult  to  construe  a  will  of  this  kind  expressed  in  such 
terms  that  different  meanings  may  be  attributed  to  the  testator. 
The  construction  must  necessarily  be  doubtful,  and  attended  with 
considerable  degree  of  anxiety  to  the  Judge  who  has  to  decide  it. 
He  can  never  say  in  such  cases,  ''  On  this  matter  I  am  clear ;  "  but 
he  must  decide  on  grounds,  which,  upon  a  strict  consideration,  may 
appear  very  uncertain,  and  perhaps  against  arguments  which  may 
be  entitled  to  more  weight,  than  he,  at  the  moment,  is  inclined  to 
attribute  to  them.  I  confess  I  have  no  overweening  confidence 
that  the  decision  to  which  I  find  it  my  duty  to  come  is  clearly  the 
right  one. 

The  points  which  are  to  be  considered  in  this  case  are :  First, 
what  is  to  be  considered  as  the  quality  of  the  testator's  residuary 
estate.  Is  it  to  be  treated  altogether  as  personal  estate,  or  partly 
as  real  estate  ?  The  ^second  question  is,  amongst  whom  ought  the 
residue  (consisting  of  what  it  may)  to  be  distributed. 

The  residuary  clause  is  to  take  effect  after  the  death  of  his  wife  ; 
and  you  may  say,  in  general  terms,  that  he  has  given  the  whole  of 
his  property  to  his  wife  during  her  life,  intending  that  she  should 

(1)  74  R  R  14  (16  Sim.  47). 

(2)  2  E.  B.  29  (2  Br.  C.  0.  668 ;   2 
Cox,  190). 

(3)  64  R  R  206  (3  Hare,  86). 

(4)  9  Yes.  233 ;  see  22  R  R  127,  n. 

(5)  5  R  R  28  (5  Ves.  207). 

(6)  39  B.  B.  139  (2  My.  &  K.  69). 
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t. 
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FIBLD. 


(7)  68  B.  B.  71  (8  Beav.  214). 


(8)  9  Yes.  197 ;  see  45  B.  R  343,  fu 

(9)  63  B.  B.  46  (6  Beav.  180). 

(10)  66  R  B.  64  (4  Beav.  239). 

(11)  39  B.  B.  212  (2  My.  &  K.  296). 

(12)  69  R  B.  662  (2  Dr.  &  War.  89 ; 
12  01.  &  Fin.  161). 

(13)  34  B.  B.  117  (2  Buss.  &  My.  416). 

(14)  77  B.  R  56  (6  Hare,  145). 
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have  the  full  power  of  enjoying  it,  and  a   discretionary  power 
of  selling,  to  be  exercised,  as  to  the  real  estate  at  least,  in  concur- 
rence with  the  other  executors.     He  adds  this  clause  :  ''From  and 
immediately  after  the  death  of  my  dear  wife  and  not  before,  then  I  give 
full  power  to  my  executors,  their  heirs  or  assigns,  to  collect  all  inj 
property  together."     This  property  consisted  partly  of  real  estate, 
and  partly  of  personal  estate,  money  in  the  funds,  and  of  other 
things;  but  his  executors  were  to  have  full  power  to  collect   all 
his  property  together,  and  '*  sell  the  houses  and  other  estates,  and 
to  convert  into  money  all  his  funded  property,  and  then  to  pay 
certain  legacies ; "  and   having  given   these   sums  of   money,  he 
says,  '*  Then  the  whole  of  the  remainder  of  my  property  is  to  be 
divided,    share   and   share    alike,    to    my   aforesaid    twelve  first 
cousins,  and  their  children."     What  does  he  mean  by  "  property? " 
He  means  all  that  he  had.     ''  Thej'  are  to  collect  all  his  property 
together."     How  can   they  collect   all   his  real   estate  together  ? 
He  immediately  states  how  ;  they  are  to  sell,  for  they  have  power 
to  sell    the  houses  and    other  estates.     They  are,  therefore,    to 
collect  all  his  property  together,  and  one  of  the  means  of  collecting 
pointed  out  by  the  will,  is  to  sell  the  houses  and  other  estates.     He 
then  goes  on  to  direct  them  to  convert  all  his  funded  property  into 
money. 

It  seems  to  me  clear,  that  he  meant  to  constitute  one  common 
fund,  out  of  which  they  were,  first,  to  *pay  the  legacies,  and  then 
the  whole  of  the  remainder  was  to  be  divided  as  he  afterwards 
directed.  We  also  find,  from  a  former  part  of  his  will,  that 
the  testator  had  a  general  fund  in  view ;  for  having  given  to  his 
wife  2,000/.  Bank  stock,  with  a  power  to  appoint  it  among  his 
cousins,  he  says,  that  if  she  should  not  dispose  of  it,  then  it  is  to 
be  added  ''to  the  general  fund;  "and  as  the  residue,  after  his 
decease,  "  to  go  share  and  share  alike  between  all  his  first  cousins." 
And  in  the  codicil,  which  has  been  so  often  referred  to,  he  again 
refers  to  "  the  final  division  of  his  property  "  after  the  decease 
of  his  wife. 

On  the  whole,  therefore,  without  saying  that  this  is  so  strong  as 
some  of  the  other  cases,  I  cannot  help  collecting,  from  the  provisions 
of  this  will,  that  the  testator  did  intend  a  trust  as  well  as  a  power 
to  convert  all  his  property  into  money,  and  that  it  was  money  which 
was  to  be  divided  amongst  the  persons  who  were  entitled  to  take. 

The  principal  argument  for  a  contrary  construction  is,  that  he 
has  directed  **  the  whole  of  the  remainder  of  his  property  "  to  be 


/ 
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then  diYided.     No  doubt,  these  words  would  comprise  real,  as  well 

as  personal,  estate  :  it  would  include  all  that  the  testator  had  of  his 

own  in  any  iorna.     But  when  was  the  remainder  of  his  property  to 

be  divided?     Why,  not   until  all  his  property  had  been  collected 

toother,  according  to  the  powers,  which  was  to  be  effected  by  the 

sale  ot  bis  real  estate.     Such  is  the  construction  which  appears  to 

Tne  to  be  most  reasonable  to  give  to  this  will,  and  I  must,  therefore, 

liold  ihat  there  was  to  be  a  conversion. 

The  next  question  is,  how  is  this  to  be  divided?     It  is  to  be 
**  divided,  share  and  share  alike,   to   my  aforesaid  *  twelve  first 
cousins,    and  their    children."     It    is  said,  this   constitutes   an 
indefinite  class,  so  that  nobody  can  take  a  vested  interest,  until  the 
happening  of  some  future  event.    I  am  of  opinion  that  they  are  not 
a  class  of  that  kind  which  this  Court  is  in  the  habit  of  contem- 
plating, when  it  speaks  of  vesting  at  the  death  of  a  testator  and 
before  the  time  of  division,  or  when  it  refers  to  the  rule,  that 
where  the  gift  consists  wholly  in  the  direction  to  divide  at  a  future 
period,  and  the  class  is  indefinite,  then  those  persons  only  take 
wlio  are  living  and  answer  the  description  at  the  period  when  the 
dirision  is  to  take  place. 
/  took    the   liberty   of  asking  what  really  was  meant  by  ''  a 
^l^ss  "  in  such  a  case  as  this.    We  are  not  considering  what  might 
be  a   classification  under   any  other  circumstances,   but   what  is 
mesLnt  by  the  expression  "class"  on  occasions  of  this  kind  with 
reference  to  a  question  of  vesting.    I  apprehend  that  you  will  find, 
an   snch  occasions,  that  the  term  is  applicable  only  to  the  case  of 
a   p/oralitr    of  persons  comprised  under  one  general  description, 
'  /?  £nite    in    number,  and,  individually  undistinguished  by  name 
rticul^t'    designation.      I    think   you    will   find,    that  if  the 
re  nani^»  they  do  not,  in  that  sense,  constitute  a  class, 
^  "       fi     'o  cotnuion  parlance,  they  may  very  well  be  a  class.   The 
aitnou^   '         T»  would  not,  in  the  latter  view,  be  improperly  applied 
^^™  -       ease,   though  it  is  not  such  a  class  as  this  Court  is 

««to  to       _  ..     ^f     considering   with   reference   to    the  question  of 
^  the  ba.l>i»i    c^* 

^sting-  the    persons  between  whom   the  residue    is    to  be 

Who    ^^^        ^odi  share  alike?    Why,  "  my  aforesaid  twelve  first 

^vided  ^^^^  their  children."    We  must,  therefore,  look  back  and 

HosiDS    ^^  lias    mentioned  any  of  them  before.     The  cousins 

^e,  wbetb^^         •►Ijefore.    The  first  time  they  are  mentioned  in  the 


\je  tnention^      ^lAiise  giving  the  wife  power  to  dispose  of  2,0001. 
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Bank  stock,  which,  if  undisposed  of,  ''  is  to  be  added  to  the 
general  fund,  and  as  the  residue,  after  his  wife's  decease,  is  to  go 
share  and  share  alike  between  all  his  first  cousins."  Well,  that 
would  not  help  us,  because  he  says,  **  all  my  first  cousins,"  and 
not  "my  twelve  first  cousins;'*  but  I  think  it  can  hardly  be 
doubted,  from  the  general  construction  of  the  will,  that  this  first 
clause  means  his  twelve  first  cousins,  though  he  has  not  said  it. 

"  His  twelve  cousins  "  are  mentioned  again,  by  name,  in  the 
legacies  of  lOOZ.  stock  given  to  each  of  them.  In  this  gift  it 
appears,  from  his  enumeration,  immediately  afterwards  given,  that 
eleven  only  were  living;  one  of  them  being  dead,  he  directs  a 
substitution  of  the  children  for  that  deceased  first  cousin.  He 
enumerates  eleven  of  them,  and  he  then  proceeds  to  state,  that,  as 
it  has  pleased  God  to  remove  one  of  them,  he  desires  the  legacy  of 
lOOZ.  be  transferred  between  his  children.  "Hence,"  he  adds, 
"  I  have  allotted  1,200Z.  stock  from  my  5  per  Cents,  to  be  paid  to 
my  twelve  first  cousins : "  That  is  immediately  after  he  has  recited 
that  he  has  only  eleven,  and  not  twelve.  At  the  end,  as  well  as 
the  beginning  of  this  clause,  he  speaks  of  the  legacy,  as  if  he  had 
given  it  to  the  twelfth  cousin  who  was  dead,  though  he  had  directed 
a  substitution  in  favour  of  the  children. 

There  is  some  further  indication  of  his  intention  to  be  found  in 
the  codicil.  There  had  been  some  dissatisfaction,  on  the  part  of 
the  testator,  with  Mrs.  Burrell,  the  mother  of  the  plaintiff ;  he  had 
not  that  confidence  which  he  desired.  In  consequence,  he  directs, 
*that  unlesd  she  agrees  to  what  he  proposes,  then  he  revokes  the 
legacy  given  to  her ;  and,  with  reference  distinctly  to  the  residue, 
proceeds :  "  but  I  do  not  mean  to  exclude  her  children  from  the 
benefit  she  might  hereafter  possess  in  the  final  division  of  my 
property  after  the  decease  of  my  dear  wife."  So  that  here  it  is 
assumed  that  the  children  might  take  something  in  the  final 
division. 

My  opinion  is,  upon  the  construction  of  this  will,  that  he  meant 
the  first  cousins  to  take  vested  interests  in  the  residue  immediately, 
and  that  although  he  has  postponed  the  division  till  the  death  of 
his  wife,  yet  that  he  has  expressed  a  clear  intention  for  the  benefit 
of  those  cousins,  just  as  if  he  had  named  them. 

I  agree  with  the  argument  which  has  been  so  often  repeated,  that 
when  he  said  the  ''  aforesaid  twelve,"  it  is  just  the  same  as  if  he    \ 
had  enumerated  all  the  eleven,  and  perhaps  as  if  he  had  enumerated 
the  children  of  the  twelfth.    But  still  I  am  apprehensive  that  that 
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lajnot  be  right,  for  it  would  be  a  stibstitution  in  that  particular 

ease  only ;  and  it  does  not  seem  to   me  that  the    words    '*  their 

chMren**  are  limited  exclusively  to  the  children  of  the  one  who 

M  A\ed  before.     I   think,   therefore,  in  this  case,  that,  having 

regud  to  the  first  and  last  part  of  the  will,  and  looking  at  it  all, 

I  am  obliged,  in  the  midst  of  a  great  deal  of  uncertainty,  to  hold, 

t\v^i,  fikccording  to  the  proper  construction,  each  cousin   took    a 

Tested  interest  on  the  death  of  the  testator ;  and  that  if  any  cousin 

died  leaving  children  in  the  lifetime  of  the  tenant  for  life,  the 

Tested  interest  was  divested,  and  that  the  children  of  such  deceased 

cousin  became  entitled  by  way  of  substitution. 

Mr.  WalpoU  : 

I  appear  for  five  of  the  children  of  that  twelfth  first  cousin.  It 
appears  now,  which  I  omitted  to  observe,  that  one  of  those  children 
died  in  the  lifetime  of  the  widow. 

Tbb  Master  of  the  Bolls: 

My  opinion  is,  that  each  of  those  children  of  the  deceased  took 
vested  interests  on  the  death  of  the  testator. 
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WATTS  V.  CHEISTIE(l). 

(11  Bcav.  546--056;  S.  C.  18  L.J.  Ch.  173  ;  13  Jur.  244,  845.) 

Bankers  stopped  payment,  being  indebted  to  A.  on  his  separate  account, 
aod  creditors  of  A.  and  B.  on  their  joint  account.  A.  assigned  the  credit 
tu  A.  and  B.,  and  gave  notice  to  the  bankers  to  transfer  it  accordingly, 
which  they  neglected  to  do.  Afterwards  the  bankers  committed  an  act  of 
faankraptcy,  and  were  declared  bankrupts :  Held,  that,  in  equity,  A.  and  B. 
were  not  entitled  to  set  off  the  two  debts. 

Explanation  of  the  nature  of  the  relation  between  banker  and  customer. 

Bankers  have  no  lien  on  the  deposit  of  a  partner  on  his  separate  account, 
for  a  balance  due  to  the  Bank  from  a  firm. 

Thk  plaintiffs,  Thomas  and  William  Watts,  who  carried  on 
bosinefts  as  wine  merchants,  employed  Messrs.  Clarke  &  Go.  as 
the  bankers  of  the  partnership  firm  ;  and  Thomas  Watts  alone  had 
a  separate  account  with  the  same  bankers. 

On  the  22nd  of  April,  1843,  the  bankers  announced  to  their 
ctietoiners,  that,  in  consequence  of  sudden  pressure,  a  temporary 
eiuspension  of  their  business  was  necessary.  At  this  time  the 
partnership  of  Messrs.  Thomas  and  William  Watts  were  indebted  to 
the  bankers  in  the  sum  of  8382.,  but,  on  the  other  hand,  the  bankers 

;i)  BowytuT  T.  Paw$on  (1881)  6  Q.  B.  D.  540.  50  L.  J.  Q.  B.  495. 
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Watts  were  indebted  to  Thomas  Watts  on  his  separate  account,  in  the 
Chbibtib.     Biiwi  of  478i. 

After  the  22nd  of  April,  no  cash  payments  were  made  by  the 
bankers  ;  but  they  continued  to  receive  their  own  notes  in  payment 
of  the  amounts  due  to  them ;  and  it  appeared,  that  the  amount  of 
their  own  notes  received  between  the  suspension  of  payments  and 
the  bankruptcy  amounted  to  72,326/.  It  also  appeared,  that  in 
some  instances,  between  the  stoppage  and  the  bankruptcy,  transfers 
had  been  made  in  the  bankers'  books,  from  the  accounts  of  several 
customers  to  the  accounts  of  others,  whereby  the  amounts  due 
from  the  bankers  had  been  paid  or  set  off. 

At  a  meeting  of  the  connexions  of  the  bankers  on  the  8rd  of 
May,  1843,  a  statement  of  their  affairs  was  laid  before  the  meeting, 
and  it  was  resolved,  that  it  appeared,  that  there  were  sufficient 
assets  to  discharge  all  liabilities,  and  a  surplus  of  120,000/. 

On  the  25th  of  May,  1848,  Thomas  Watts  assigned  the  balance  of 
478Z.  due  to  him  from  the  Bank  to  the  joint  account  of  himself  and 
brother ;  and  on  the  same  day,  they  gave  a  written  notice  to  the 
bankers  of  the  assignment,  and  jointly  required  them  to  place  such 
balance  to  the  joint  account.  The  bankers,  however,  did  not 
comply  with  this  direction. 

On  the  81st  of  May,  1843,  d^fiat  of  bankruptcy  issued  against 
[  *548  ]  the  bankers,  under  an  act  of  bankruptcy,  committed  *the  preceding 
day.  The  assignees  afterwards  brought  an  action  at  law  against 
Messrs.  Watts  to  recover  the  balance  of  333/.  due  to  the  Bank,  and 
Messrs.  Watts,  being  unable  to  establish  a  set-off  at  law,  filed  this 
bill  against  the  assignees,  for  an  injunction  to  restrain  them  pro- 
ceeding in  the  action.  They  insisted,  that,  by  the  assignment 
and  direction,  the  sum  of  478/.  became  vested  in  the  plaintiffs 
jointly,  and  ought  to  be  considered  as  transferred  to  the  joint 
account  in  the  bankers'  books,  and  that  then,  instead  of  a  balance 
being  due  from  the  plaintiffs  to  the  bankers,  there  would  be  a 
balance  of  145/.  due  to  the  plaintiffs. 

It  appeared,  upon  enquiry  before  the  Master,  that  the  bankers 
had  received  their  notes,  between  the  22nd  of  April  and  the  31st  of 
May,  to  the  amount  of  72,326/.,  and  that  several  transfers  had 
been  made  in  their  books,  during  that  interval,  from  joint  to 
several  accounts,  and  the  converse. 

Mr.  Turner  and  Mr.  Glasse,  for  the  plaintiffs : 
Although    joint    and    several   demands   cannot   be    set   off   at 
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law    against    each    other,   yet  they   may   in  equity:    Ex   parte       Watts 
Hanson  {I),     *     *     *  Christie. 

Mr.  RoiijieU  and  Mr.  Sidney  Smith,  for  the  defendants,  the        |  660  ] 
assignees : 

The  plaintiflFs  must  show  some  equity  to  entitle  them  to  the 
active  interference  of  this  Court,  for,  otherwise,  they  must  be  left 
to  their  legal  rights.  Now  the  principle  of  equity  is  equality,  in 
order  that  all  the  creditors  of  the  bankers  may  receive  payment 
pari  passu.     *     ♦     * 

The  bankers  could  not  have  refused  to  pay  a  separate  cheque,  on       [  561  ] 
the  ground  of  there  being  an  existing  joint  debt.     They  had  no 
power  to  blend  two  accounts  together,  which  they  had  contracted  to 
keep  separate. 

Jones  V.  Mossop  (2)  was  also  cited. 

Mr.  Glasse,  in  reply. 

Thb  Masteb  of  the  Bolls  : 

This  is  a  very  hard  case  upon  the  plaintiffs.  Every  thing  that 
possibly  could  be  done  has  been  done  by  their  counsel ;  but  I 
confess  I  cannot  see  my  way  to  the  relief  which  is  asked  here. 

There  can  be  no  doubt  whatever  as  to  the  nature  of  the  contract 
subsisting  between  a  banker  and  his  customer.  In  common 
parlance,  you  talk  of  having  so  much  money  in  the  hands  of  your 
banker,  as  if  it  were  a  deposit  you  could  resort  to  and  obtain  when- 
ever you  pleased.  No  doubt  you  might,  if  you  please,  lock  money 
up  in  a  box  and  deposit  it  with  a  banker  for  security ;  but  that  is 
not  the  ordinary  case.  In  the  ordinary  relation  between  banker 
and  customer,  the  customer  is  a  mere  common  creditor  of  the 
banker.  A  debt  is  owing  to  the  customer,  which  he  may  at  any 
time  call  on  the  banker  to  pay,  and  which  it  is  the  duty  of  the 
banker  to  pay  upon  his  order  or  cheque.  The  customer  may  order 
it  to  be  paid  to  himself  or  anybody  else,  or  he  may  order  it  to  be 
carried  over  or  transferred  from  his  own  account  to  the  account  of 
any  other  person  as  he  pleases.  He  may  do  so  by  a  written 
instrument ;  and  I  know  *nothing  to  prevent  his  doing  so  by  a  [  '^^^  3 
verbal  direction,  except  this:   that  the  Bank  may  require  some 

(1)  8  R.  B.  335   (12  Ves.  346;    18  (2)  64  R.  E.419  (3  Hare,  06.S). 

Vea.  1232), 
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wattb  written  evidence  of  this  order  to  transfer :  and  I  believe  there  is  no 
Christib.  necessity  for  giving  a  written  instrument,  except  for  the  purpose  of 
evidence.  So  far  all  is  perfectly  easy,  and  has  been  so  understood 
for  years:  and  notwithstanding,  in  common  parlance,  there  is  a 
notion,  when  speaking  of  these  matters,  that  you  have  so  much 
money  in  the  bankers  which  you  may  resort  to  at  any  time :  still 
such  a  notion  never  enters  the  mind  of  a  lawyer  as  a  reality  (1). 

What  happened  in  this  case  ?  It  appears  that  these  bankers  had 
two  separate  accounts, — one  with  the  firm  of  Thomas  and  Williaai 
Watts,  and  the  other  with  Thomas  Watts  alone.  Upon  the  account 
between  the  bankers  and  Thomas  and  William  W^atts,  there  was  a 
balance  of  3332.  due  to  the  bankers,  and  upon  Thomas  Watts's  account 
with  the  Bank  there  was  a  balance  due  to  him  from  the  Bank  of 
478i.  By  agreement,  at  that  time,  between  Thomas  and  the  Bank, 
the  balance  due  on  the  one  account  might  have  been  transferred  to 
the  other  without  any  difficulty.  Thomas  might  have  drawn  a 
cheque  for  so  much  as  he  desired  to  be  transferred  to  the  account 
of  Thomas  and  William,  and  then  there  would  have  been  no 
difficulty  whatever  about  it.  What  happened?  On  the  22nd  of 
April,  1843,  the  bankers  stopped  payment.  They  admitted  to 
their  customers  that  they  were  unable  to  make  payments,  and  they 
were  under  the  painful  necessity  of  making  the  announcement  that 
they  could  not  answer  any  cheques,  and  that  if  a  cheque  were 
drawn  upon  them,  they  could  not  pay  it.  Nevertheless,  their 
[  *653  ]  circumstances  were  such,  that  they  not  only  entertained  *hopes 
that  their  difficulties  were  not  so  great  as  to  render  it  impossible 
for  them  to  carry  on  their  business  in  future,  but  they  held  out 
hopes  to  such  of  their  customers  as  chose  to  attend  a  meeting  held 
on  the  3rd  of  May,  that  they  would  be  able,  after  struggling  a  little 
with  their  difficulties,  to  surmount  them,  and  to  go  on  with  their 
business  again.  It  is  possible,  that  the  customers  generally 
believed  that  representation ;  for  it  seems  to  have  induced  their 
forbearance ;  and  it  may  be,  that  Thomas,  if  he  were  present  or 
had  notice  of  what  had  passed,  might  thereby  have  been  prevented 
from  bringing  an  action  to  recover  his  478i. ;  and,  no  doubt,  the 
Bank  might  have  brought  an  action  to  recover  the  333Z.  due  to  them 
from  Thomas  and  William  Watts.  But  nothing  of  that  kind  was 
done  ;  nor  does  it  appear  that  Thomas  took  any  steps  in  the  matter 
till  the  25th  of  May,  more  than  a  month  after  the  stoppage :  then 
he  appears  to  have  executed  an  instrument,  the  nature  of  which  I 

(1)  Sims  V.  JJoiid,  39  E.  R  oil  (5  B.  &  Ad.  p.  392) 
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will  not  discuss  at  all,  because  my  opinion  is,  that  a  cheque  or  piece       Watts 

of  pai)er  desiring  the  Bank  to  transfer  the  balance  due  upon  the     chbistis. 

account  from  one  person  to  another,  would,  probably,  in  ordinary 

circumstances,  pass  it.     The  question  is,  whether  an  order  to  pay 

was  given  to  the  Bank,  under  such  circumstances,  in  such  a  manner, 

and  with  such  a  state  of  balance  between  these  parties,  that,  if 

special  circumstances  had  not  taken  place,  the  bankers  must  either 

have  obeyed  that  order  or  have  been  liable  to  an  action  for 

disobedience  ?    The  particular  form  is  not  material ;  but  the  time 

at  which  the  transaction  took  place  is  most  material.     At  the  time 

when  these  gentlemen  knew  that  they  could  not  obtain  payment  of 

that  cheque,  that  the  money  was  not  forthcoming  for  that  purpose, 

they  desire  to  have  the  full  benefit  of  the  cheque.     The  cheque  was 

drawn  upon  Thomas's  account,  upon  which  a  balance  was  due  from 

the  Bank ;  and  "^they  desire  to  have  that  balance  delivered  to  them       [  *55l  ] 

and  transferred  to  the  account  upon  which  a  balance  was  due  from 

Thomas  and  his  partner  to  the  Bank.     The  consequence  would 

have  been,  that  the  balance  due  from  Thomas  and  his  partner 

could  not  be  recovered;  and  if  there  had  been  a  bankruptcy  or 

insolvency,  requiring  a  division  amongst  the  bond  fide  creditors* 

that  balance  of  8SSZ.  could  never,  under  the  circumstances,  have 

been  recovered. 

They  were  probably  encouraged  in  this,  from  the  knowledge  that 
other  persons  in  like  circumstances,  who  had  applied  at  an  earlier 
period,  had  had  this  done  for  them,  and  had  obtained  a  preference. 
It  has  been  stated,  I  have  no  doubt  correctly,  that  preferences 
were  given  to  parties  to  which  they  were  not  entitled,  and  which 
the  law  would  consider  fraudulent  preferences,  and  would  not 
give  effect  to.  They  were  preferences,  which,  if  effect  were  given 
to  them,  would  entitle  the  parties  possessing  them  to  full  pay- 
ment, or,  at  any  rate,  would  put  them  in  a  better  situation  than 
the  other  creditors,  who  would  be  obliged  to  partake  of  a  dividend, 
which  would  be  diminished  by  the  very  effect  of  those  arrange- 
ments. I  certainly  do  not  think  that  such  a  transaction  could  be 
maintained. 

It  is  true,  the  bankers  held  out  hopes  that  all  would  be  paid,  and 
that  the  business  would  go  on  again.  This  generally  takes  place 
upon  every  stoppage,  whether  there  be  grounds  for  it  or  not. 
Parties  always  hold  out  such  hopes  the  moment  they  find  them- 
selves in  difficulties.  It  is  very  probable  that  persons,  at  first, 
flatter  themselves  with  the  belief,  that  a  little  perseverance  and 
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Watts  struggling  will  enable  them  to  extricate  themselves  from  their 
CHBisTia.  difficulties,  and  to  proceed  again  ♦with  their  business.  One  mode 
[  *655  ]  of  effecting  it,  is  to  obtain  forbearance  on  the  part  of  the  creditors, 
and  the  way  to  obtain  that  forbearance  is  to  hold  out  hopes  of  full 
payment.  It  may  be  observed  that  this  attempt  was  made  on  the 
25th  May ;  the  act  of  bankruptcy  was  committed  on  the  SOth ;  and 
OQ  the  81st  B^fiat  in  bankruptcy  was  issued. 

It  has  been  argued,  that  bankers  have  a  species  of  lien.  But 
Mr,  Glasse,  who  has  put  forward  all  the  arguments  that  could 
possibly  be  put  forward  on  this  occasion,  admits,  that  he  can  find 
no  authority  for  that.  I  do  not  think  there  is  any,  or  that  it  is 
likely  there  ever  will  be.  It  is  of  the  nature  and  essence  of  trans- 
actions between  banker  and  customer,  that  a  customer,  having  a 
balance  in  the  hands  of  his  banker,  should  have  full  power  over  it, 
and  be  able  to  command  payment  at  sight.  If,  where  there  is  an 
account  between  a  firm  and  the  Bank,  and  another  account  with 
one  particular  member  of  the  firm,  it  be  once  held,  that  the  Bank 
has  a  lien  upon  the  balance  due  upon  the  separate  account  of  the 
individual  partner  for  a  balance  due  to  the  Bank  from  the  firm, 
there  would  be  an  end  to  some  transactions,  which  it  is  most 
important  to  commerce  should  be  continued.  I  cannot  hold  that 
the  Bank  would  have  such  a  right  of  disposition  or  lien,  as  would 
prevent  a  customer  from  dealing  with  the  Bank  with  that  con- 
fidence, which  is  so  important  to  the  trade  and  commerce  of 
this  country. 

This  bill,  I  think,  must  fail ;  and  I  extremely  regret  the  situation 
in  which  the  plaintiffs  are  placed.  I  am  very  far  from  imputing  to 
them  the  least  intention  of  taking  any  unfair  advantage  of  any 
body ;  and,  although  they  cannot  succeed  in  this  suit,  they  will  go 
L  *556  3  out  of  *Court  without  the  slightest  imputation  on  them  for  what 
they  have  done. 

I  think  the  bill  must  be  dismissed,  and  that  the  costs  must  follow 
the  result. 
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AHMITSTEAD   v.   DURHAM  (1). 

(UBeav.  556—561.) 

An  order  for  an  injunction  to  restrain  Commissioners  under  a  local 
Drainage  Act  from  signing  their  fiual  award,  and  from  proceeding  to 
enforce  payment  of  rates,  although  the  Act  gave  jurisdiction  to  the  Quarter 
Sessions,  afiB.rmed  on  appeal ;  but  the  Lord  CnANCELLOii  attached  to  it  the 
condition  of  biiDgiog  the  money  into  Court. 

Where  a  bill  is  filed  by  some  "on  behalf,  &c"  an  injunction  which 
restrains  proceedings  against  persons  not  named  parties  to  the  record  is 
irregular,  per  the  Lord  Chaj^cellor. 

The  plaintiffs  [who  questioned  the  propriety  of  a  drainage  rate 
now  moved]  to  restrain  the  Commissioners  *'from  taking  any  pro- 
ceeding, either  by  distress  or  otherwise,  for  enforcing  or  recovering 
payment  of  [certain  rates  made  by  them  under  a  local  Act  which 
authorized  any  person  aggrieved  by  any  order  of  the  Commissioners 
to  appeal  to  Quarter  Sessions. 

The  facts  are  sufficiently  stated  in  the  judgment]. 

Mr.  Turner  and  Mr.  Heiherington,  in  support  of  the  motion, 
relied,  first,  on  the  alleged  irregular  appointment  of  Simpson  (2) ; 
secondly,  on  the  alleged  overcharges  on  the  accounts ;  thirdly,  on 
the  fact  of  the  Commissioners  having,  for  a  long  series  of  years, 
instead  of  raising  the  necessary  monies  by  rates,  raised  them  by 
mortgages,  which,  they  argued,  was  very  unfair  to  the  clergy  and 
persons  having  limited  interests  in  their  property  ;  and,  fourthly, 
on  the  alleged  excess  in  amount  in  the  proposed  award. 

They  argued  that  this  Court  had  jurisdiction  to  interfere,  it  not 
having  been  expressly  taken  away  by  the  *Act :  The  Attorney' 
General  v.  The  Corporation  of  Dublin  (3),  The  Attorney-General  v. 
The  Corporation  of  Liverpool  (4),  The  Attorney-General  v.  Aapinall  (5) ; 
and  that  the  execution  of  the  final  award  ought  to  be  suspended 
until  the  matters  have  been  cleared  up. 

Mr.  Walpole,  Mr.  Tennant,  and  Mr.  Denison,  contra,  contested 
the  several  points  of  objection  upon  the  Act  and  affidavits. 

They  argued  that  the  plaintiffs  were  not  justified  in  coming  here, 
unless  they  could  show  that  they  were  unable  to  avail  themselves 
of  the  benefit  of  the   special  tribunal  appointed  by  the  Act  to 

(1)  Hedley  v.  Bates  (1880)  13  Ch.  D.      St.  Qilea,  Cambtrwell  (1882)  20  Ch.  Div. 


1848. 
JVbv.  16, 17. 

Bolls  Omrt. 

Lord 

Lakodale, 

M.R. 

[  656  ] 


498,  49  L.  J.  Ch.  170,  42  L.  T.  41. 
As  a  general  rule  a  special  tribunal 
having  express  statutory  jurisdiction 
to  determine  a  question  should  be  left 
to  exercise  that  jurisdiction  without 
interference:    Stannard  v.    Veslry  of 


190,  51  L.  J.  Ch.  629,  46  L.  T.  243.— 
O.  A.  S. 

(2)  [One  of  the  Commissioners.] 

(3)  30  R.  R.  43  (1  Bligh,  N.  S.  312). 

(4)  43  R.  R.  176  (1  My.  &  Cr.  171). 

(5)  45  R.  R.  142  (2  My.  &  Cr.  613). 


[  •557  ] 
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Abhitstvid  adjudicate  on  these  matters.    [Drewri/  v.  Barnes  (i)  and  otlier  cases 
DuBHAM.     were  cited  on  this  point.] 

(The  Master  of  the  Bolls  :  So  far  as  regards  the  jurisdiction  of 
the  Court  to  entertain  the  subject  of  this  suit,  I  consider  that  that 
has  been  decided.  But  how  far  the  peculiar  powers  which  may  be 
in  these  justices  may  have  an  effect  upon  the  discretion  of  the 
Court,  in  inducing  it  to  abstain  from  exercising  the  power  of  making 
an  interlocutory  order,  is  a  question  quite  open.) 

That  as  eleven-twelfths  of  the  participants  had  already  paid  their 
rates,  amounting  to  18,7212.  out  of  18,279/.,  the  plaintiffs  ought 
not  to  have  the  benefit  of  an  injunction,  except  on  the  terms  of 
paying  their  assessments  into  Court. 

[  66»  ]  Mr.  Turner,  in  reply,  said  that  the  remedy  before  the  Quarter 

Sessions  was  inadequate;  for,  upon  a  certiorari  to  the  Queen's 
Bench,  that  Court  would  only  enter  into  questions  of  irregularity, 
which  might  appear  on  the  face  of  the  rate. 

The  Master  of  the  Bolls  : 

The  jurisdiction  which  this  Court  is  now  called  upon  to  exercise 
is  very  often  attended  with  great  difficulty,  but  it  is  now  established 
beyond  all  question,  not  only  by  the  cases  of  The  Attorney-General 
V.  The  Corporation  of  Dublin  (2),  and  The  Attorney-General  v. 
Aspinall  (3),  but  by  many  other  subsequent  eases  of  the  like  kind. 
It  has  now  become  the  constant  practice  of  this  Court  to  interfere, 
if  the  circumstances  render  it  proper. 

The  bill  in  this  case  is  filed,  we  may  say  generally,  for  accounts 
of  the  expenses  incurred  in  executing  the  works  of  drainage  to  a  very 
large  extent,  under  the  authority  of  an  Act  of  Parliament  passed  in 
the  year  1813.  The  case  has  been  brought  forward  under  a  state  of 
circumstances  which  is  certainly  very  unsatisfactory ;  but  it  is  upon 
this  state  of  facts  that  the  parties  themselves  have  thought  fit  to 
have  it  considered.  It  is  now  expressly  stated  by  the  defendants, 
that  they  intend  to  execute  this  award,  and  to  proceed  to  enforce  paj-- 
ment  against  those  participants  who  have  declined  to  pay,  unless  they 
are  enjoined  from  doing  so.  The  question,  therefore,  is,  whether 
the  circumstances  now  disclosed  to  me  (being  by  no  means  all  the 
circumstances  of  the  case)  are  such,  as  ought,  at  this  time,  to  induce 
me  to  say,  that  the  defendants  must  not  proceed,  until  the  questions 

(1)  27  R.  R.  20  (3  Ru88.  94).  (3)  45  R.  R.  142  (2  My.  &  Cr.  613). 

(2)  an  R.  R.  43  (1  Bligb,  N.  S.  312). 
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in  this  case  have  been  considered  on  a  better  state  of  facts,  and  in   Arhitbtbad 
a  more  formal  manner  than  they  can  be  on  the  present  occasion.  dueham. 

There  are  several  subjects  of  complaint.  One  relates  to  the  whole  [  559  j 
expenses.  It  is  said,  that  these  Commissioners  have  proceeded  to 
determine,  what  they  call,  the  whole  expenses,  without  having  due 
regard  to  the  provisions  of  the  Act  of  Parliament ;  and  I  have  had 
those  clauses  of  the  Act  of  Parliament  which  appear  to  relate  to  that 
subject,  read  and  commented  upon  at  great  length.  The  result  is,  that 
in  the  present  state  of  the  evidence  before  me,  I  am  not  satisfied 
that  they  have  proceeded  to  ascertain  the  whole  of  the  expenses  of 
these  works,  in  a  manner  which  is  justified  by  the  Act  of  Parliament. 

I  do  not  sufficiently  understand  the  statement  made  by  the 
defendants,  as  to  the  mode  in  which  they  are  proceeding.  It  is 
their  intention  to  make  compensation,  by  some  means,  to  those 
persons  who  have  hitherto  been  charged  in  excess ;  but  they  have 
not  succeeded  in  showing  me,  that  the  course  of  proceeding  which 
they  are  adopting  is  in  accordance  with  the  Act  of  Parliament. 
Well,  then,  the  Court  having  to  consider  at  the  hearing  what  is  the 
whole  amount  of  the  expenses,  and  this  being  one  of  the  items,  there  is 
reason  for  pausing  before  we  allow  the  final  proceeding  to  take  place. 

The  next  point  is  this :  It  being  ordered  by  the  Act  of  Parliament 
to  raise  monies  by  assessing  and  levying  rates,  the  Commissioners 
have,  for  a  long  series  of  years,  been  in  the  habit  of  providing  for 
the  expenses  of  the  works,  by  borrowing  money  upon  mortgage,  in  a 
way  which  does  not  appear  to  be  in  accordance  with  the  directions 
given  in  the  Act  of  Parliament.  We  see  too  often,  in  cases  of  this 
kind,  that  where  a  commission  or  a  trust  is  going  on  for  a  great 
number  of  years,  the  trustees  or  Commissioners  are  very  apt  indeed 
to  fall  into  a  way  of  transacting  ^business  in  such  a  manner  as  to  [  *o60  ] 
occasion  the  least  pressure  or  trouble,  and  to  avoid  raising  an 
opposition  at  the  time ;  and  meaning  perfectly  honestly,  conduct 
the  matter  in  such  a  mode  as  to  enable  them  to  go  on  with  the 
business  smoothly.  They  say  here,  that  it  was  less  troublesome  and 
less  convenient — nay,  less  expensive, — to  provide  the  monies  for 
which  they  had  occasion  by  borrowing  at  interest,  than  to  proceed  to 
levy  them  by  rates  at  the  time.  Without  meaning  to  say  that  any 
money  was  borrowed,  which  it  might  not  have  been  necessary  to 
borrow  for  some  particular  and  urgent  occasion,  still  I  think  the 
circumstance  requires  to  be  explained  and  justified. 

The  powers  express  and  to  be  inferred  in  the  Act  of  Parliament, 
might  very  possibly  extend  lo  raising  money  by  mortgage  for  the 
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armitstbad  very  large  expenses  in  works  of  drainage.  The  country  miglit  become 
Durham,  inundated:  there  might  be  a  sudden  accident  for  which  you  must 
immediately  provide  ;  and  if  you  were  to  wait  until  the  whole  pro- 
cess of  levying  the  rate,  and  getting  the  money  in  that  way  had  been 
gone  through,  instead  of  borrowing  money  at  once,  I  am  afraid  that, 
in  many  instances,  the  purposes  of  the  Act  of  Parliament  might  be 
thwarted.  I  am  not,  therefore,  disposed  to  say,  that  it  might  not  be 
necessary  to  do  that  which  has  been  done;  but,  considering,  that  for  a 
long  series  of  years,  the  whole  expenses  of  the  works  have  been  defrayed 
by  monies  borrowed  on  mortgage  without  levying  any  rate,  which 
course  the  Commissioners  were  authorised  and  required  to  adopt, 
it  does  appear  to  me  to  require  us  to  pause,  before  we  can  conclude, 
that  the  whole  amount  of  expenses  incurred  before  the  settlement 
of  the  final  award  has  been  determined  in  a  satisfactory  manner. 
[  561  J  With  regard  to  the  other  charges  they  may  admit  of  a  satisfactory 

explanation. 

For  these  reasons,  I  think  I  ought  to  grant  an  injunction  until 
answer  or  further  order.  If,  when  the  answer  comes  in,  there 
should  be  a  difference  in  the  state  of  facts,  and  an  answer  to  some 
portions  of  the  charges,  which  are  now  unanswered,  except  in  the 
most  general  terms,  it  may  be  quite  expedient  for  these  defendants 
then  to  move  to  dissolve  the  injunction.  I  do  not  found  this  order 
upon  the  circumstance  of  the  Commissioner  not  having  been  duly 
appointed  ;  I  do  not  mean  to  prejudice  that  question  at  all. 

Under  the  circumstances  of  this  case,  I  think  I  ought  not  to  call  upon 
these  parties  to  pay  the  money  alleged  to  be  due  from  them  into  Court. 


Note. — Upon  appeal.  Lord  Cottenham  continued  the  injunction, 
but  on  the  terms  of  paying  the  money  into  Court.  He  thought, 
notwithstanding  the  plaintiffs  sued  on  behalf  &c.,  that  the  injunc- 
tion was  informal  in  protecting  all  absent  parties  from  paying. 

Ultimately,  it  was  arranged,  that  the  injunction  should  be  in 
favour  of  all  (present  or  absent)  who  should  pay  their  respective 
assessments  into  Court,  and  a  special  order  was  made  protecting 
them  severally.     This  may  be  found  useful  as  a  precedent.     MS. 


1818. 
Dee,  6,  6. 

RolU  Cifurt, 

Lord 

Lanodale, 

M.R. 

[671] 


TULK  V.  MOXHAY. 

(11  Beav.  671—587.) 
[Affirmed  on  appeal,  as  reported  in  2  Ph.  774.  See  78  E.  E.  289.] 
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In  re  EEMNANT  (1). 

(11  Beav.  603—614;  S.  C.  18  L.  J.  Ch.  374.) 

The  costs  of  taxation  depend  on  whether  one-sixth  is  taken  off  the  bill  of 
costs ;  and  to  determine  this,  a  distinction  is  to  be  made  between  strictly 
professional  charj^^es  and  disbursements,  and  independent  cash  payments. 
Those  payments  only  which  are  made  in  pursuance  of  the  professional  duty 
undertaken  by  the  solicitor,  and  which  he  is  bound  to  perform,  or  which 
are  sanctioned  as  professional  payments,  by  the  general  and  established 
custom  and  practice  of  the  profession,  ought  to  be  entered  and  allowed  as 
professional  disbursements  in  the  bill  of  costs.  Other  disbursements  ought 
to  be  included  in  a  separate  cash  account. 

In  a  legal  proceeding,  A.  became  liable  to  pay  60/.  This  was  paid  by  B., 
his  solicitor,  who  had  not  acted  for  A.  in  the  proceeding :  Held,  that,  in  a 
taxation  as  between  A.  and  B.,  the  60/.  was  not  properly  included  in  B.'s 
bill  of  costs,  for  the  purpose  of  determining  whether  one-sixth  had  boon 
taxed  off,  although  it  was  properly  chargeable  as  a  cash  payment. 

This  was  a  petition  for  liberty  to  except  to  the  certificate  of  the 
taxing  Master. 

It  appeared,  that  from  1845  to  February,  1848,  Remnant  was 
employed  by  Taylor,  an  executor,  in  the  general  affairs  of  the 
executorship,  except  only  as  to  a  dispute  with  one  Johnson.  As  to 
this  matter  Eemnant  had  written  two  letters ;  but  the  subsequent 
proceedings  at  law  against  Johnson  were  conducted  by  another 
solicitor,  Smallpiece.  In  the  result  of  the  action  and  subsequent 
proceeding  between  Taylor  and  Johnson,  Taylor  became  liable  to 
pay  64Z.  18«.  6rf.  for  costs,  and,  threats  having  been  made  to  compel 
payment.  Remnant  again  interposed  and  acted  in  the  matter  as 
solicitor  for  Taylor.  He  entered  into  a  negotiation,  but  without 
success,  and  ultimately,  at  the  request  of  Taylor,  he  gave  his 
undertaking  to  pay  these  costs,  and  paid  them  accordingly,  out  of 
monies  of  his  own,  he  not  having  at  the  time  in  hand  sufficient 
monies  of  Taylor  to  pay  the  amount.  It  appeared  that  no  monies  of 
Taylor  had  been  specifically  appropriated  or  applied  for  such 
payment. 

On  the  1st  of  June  Remnant  delivered  his  general  bill  of  costs, 
containing  charges  for  his  negotiation  with  and  *payment  to 
Johnson,  and  including,  as  a  professional  charge,  the  sum  of 
64Z.  18«.  6^.  paid  by  him  on  behalf  of  Taylor.  He  also  charged  in 
the  same  account  a  sum  of  28/.  18«.  which  had  been  paid  by  him 
for  Taylor,  to  proctors,  for  the  expenses  of  proving  the  will. 

On  the  Ist  of  July,  1848,  Taylor  obtained  an  order  of  course  for  the 

(1)  Approved,   In   re  Kingdim   and  599,  71   L.  J.  Ch.  713,  87  L.  T.  215, 

Wilsmi  [1902]  2  Ch.  242,  71  L.  J.  Ch.  C.A. ;  dist.  In  re  Fhtcher  and  Dyson 

604,  86  L.  T.  639,  C.  A. ;  In  re  Buck-  [1903]  2  Ch.  688,  72  L.  J.  Ch.  791,  89 

well  and    BerJceley  [1902]  2  Ch.  596,  L.  T.473. 


1849. 
AyrillB, 
June  23. 

Bolls  Court. 

Lord 

Langdale, 

M.R. 

[603  ] 


[    •604  ] 
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in  n        taxation  of  Remnant's  bill  of  costs,  and  it  was  ordered,  that  Bemnant 
Rkmnamt 

should  give  credit  for  all  sums  of  money,  by  him  received  of  or  on 

account  of  Taylor,  and  that  he  should  be  at  liberty  to  charge  all 

sums  of  money,  paid  by  him  to  or  on  account  of  the  petitioner. 

In  the  course  of  the  taxation,  the  taxing  Master  had  struck  out  tliis 
payment  of  &il.  l&s.  6d.  from  the  bill  of  costs;  but  he  allowed  it  bs 
a  cash  payment.  The  omission  created  this  difference :  By  including 
it,  less  than  one-sixth  was  struck  off,  and  the  costs  of  taxation, 
under  the  Act  (i),  fell  on  the  client;  but  by  excluding  it,  the  costs 
fell  on  the  solicitor. 

The  taxing  Master  had,  however,  allowed  the  charge  of  28Z.  18s. 
paid  to  the  proctors  to  remain  in  the  bill  as  a  professional  item. 

Mr.  Bemnant  presented  a  petition  for  liberty  to  except  to  the 
Master's  certificate. 

He  insisted,  that  this  sum  of  642.  18«.  6^.  ought  not  to  have  been 
excluded  from  the  bill,  in  determining  whether  one  sixth  had  or  not 
been  taxed  off,  and  that,  therefore,  the  costs  of  the  taxation  ought 
to  be  borne  by  the  client. 

[  605  ]  Mr,  Turner  and  Mr.  Greene  in  support  of  the  petition.  ♦    *     *  • 

[  606  ]  Mr.  Walpole,  contra  : 

There  is  no  dispute  as  to  the  allowance  of  this  sum,  and  the 
only  question  is,  in  which  of  two  accounts  it  ought  to  be  inserted. 
The  Master  has  come  to  a  right  conclusion  in  excluding  it  from  the 
bill  of  costs,  and  in  inserting  it  in  the  cash  account,  and  for  this 
reason:  it  is  not  a  taxable  disbursement.  It  is  a  payment, 
which,  if  really  made,  the  taxing  Master  has  no  jurisdiction  to 
moderate.    *    *    ♦ 

[  607  ]  Mr.  Turner,  in  reply. 

The  Master  op  the  Bolls  : 

It  is  very  desirable  to  have  some  fixed  rule  on  this  subject,  in 
order  to  prevent  future  litigation.  The  Court  has  no  reason  to 
complain  of  this  matter  being  brought  forward,  it  being  one  very 
fitting  for  discussion,  and  not  like  some  of  those  vexatious  questions 
on  taxation,  with  which  the  time  of  the  Court  has  sometimes  been 
so  uselessly  occupied. 

This  is  certainly  a  question  of  importance,  and  would  never  have 
arisen,  if  the  Legislature  had  not  enacted,  that  where  a  certain 

(1)^6  &  7  Vict.  c.  73,  8.  37. 
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amount  is  taken  off  a  solicitor's  bill  of  costs,  he  must  bear  the        In  re 
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costs  of  the  taxation.  It  is  not  disputed,  that  this  sum  has  been 
paid  for  the  client,  and  the  only  question  is,  whether  it  is  to  be 
included  in  the  attorney's  bill  of  costs  and  disbursements,  or  in  his 
cash  account.  It  is  immaterial  except  as  to  the  costs  of  taxation  ; 
if  it  be  retained  in  the  bill  of  costs,  then  less  than  one  sixth  has 
been  taken  off,  and  the  solicitor  would  get  his  costs  of  the  taxation. 

There  is  another  matter  to  be  considered,  which  is  this :  Mr. 
Remnant  was  employed  in  a  mixed  character ;  partly  as  an  attorney 
in  matters  purely  professional,  and  partly  as  agent  in  the  execu- 
torial matters.  He  was  acting  in  some  matters  as  attorney,  and  in 
other  respects  as  a  mere  agent.  But  was  he  or  not  employed  by 
reason  of  the  professional  confidence  which  the  party  reposed  in  him  ? 
Would  he  have  been  employed,  if  he  *had  not  been  an  attorney?  [  •^os  ] 
If  he  was  employed  merely  as  an  attorney,  and  the  disbursement 
was  made  in  that  character,  it  would  be  a  very  different  question 
from  that  which  would  have  arisen,  if  he  had  been  a  mere  agent. 
That  does  make  a  difference. 

In  the  case  of  legacy  duty  a  party  may  pay  it  himself :  so  in  the 
case  of  a  proctor's  bill,  it  might  just  as  well  be  paid  by  a  party 
himself,  but  both  such  payments  have,  in  a  court  of  law,  been  held 
to  be  payments  made  professionally,  and  properly  included  in  a  bill 
of  costs. 

It  is  a  matter  of  great  importance.  No  doubt  the  intention  of 
the  Legislature  would  be  defeated,  if  an  attorney,  employed  as  an 
agent,  were  entitled  to  bring  every  disbursement  into  his  bill,  for 
then  the  whole  effect  of  the  rule  as  to  the  costs  of  taxation  would 
be  destroyed.  It  therefore  becomes  necessary  to  consider  what  is  a 
proper  item  on  each  occasion. 

What  are  the  facts  here  ?  Remnant  was  employed  as  the  attorney 
of  Taylor,  an  executor,  to  act  in  all  matters  connected  with  the 
executorship,  with  one  exception  only.  In  that  instance,  Smallpiece 
was  employed  to  recover  a  debt.  An  action  was  brought  by  Small- 
piece,  which  was  successful,  until  it  became  necessary  to  levy  for  the 
debt,  when  it  appeared  there  were  no  goods  of  the  defendant,  and 
in  subsequent  proceedings  considerable  expenses  were  incurred, 
which  Taylor  became  liable  to  pay.  Remnant,  who  had  not  before 
been  concerned  in  this  matter,  was  employed  before  the  costs  had 
been  paid,  to  get  Taylor  out  of  the  difficulty,  and  he  endeavoured  to 
negotiate  for  an  amicable  arrangement  of  the  matters.  He  was 
then  employed  in  a  matter  strictly  professional ;  and  he  has  been 
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In  re  allowed,  on  *taxation,  his  costs  for  these  matters.  It  was  necessary 
r  *609  1  ^  ^^^^  arrangements  for  the  payment  of  the  costs  incurred  under 
the  management  of  Smallpiece.  Eemnant  undertook  to  pay  them, 
and  afterwards,  at  the  special  request  of  Taylor,  he  paid  the  amount, 
for  the  purpose  of  preventing  Taylor  being  distressed  by  process  for 
these  costs.  Was  not  this  a  matter  of  professional  business,  when 
all  the  former  steps  are  allowed  to  be  professional?  The  Master  has 
considered  that  the  payment  of  the  money,  which  was  a  necessary- 
step  to  be  taken  in  the  matter,  ought  to  be  taken  out  of  the  bill  of 
professional  disbursements  and  placed  in  the  cash  account.  Though 
I  cannot  see  the  reason  for  it,  I  have  so  much  reliance  on  the  judg. 
ment  of  the  taxing  Master,  that  I  will  not  decide  the  point  until  I 
have  communicated  with  him.  Subject  to  that,  I  have  an  impres- 
sion, that,  according  to  the  authorities,  I  must  consider  this  a 
professional  disbursement  which  the  Court  has  been  in  the  habit 
of  allowing  solicitors  to  insert  as  an  item  in  their  bills  of  costs. 

Jvne  23.        The   MaSTER  OF   THE   EoLLS  : 

The  petitioner,  Mr.  Bemnant,  was  employed  as  the  attorney  and 
agent  of  James  Taylor,  in  matters  relating  to  the  estate  of  John 
Taylor,  deceased,  of  whose  will  James  Taylor  was  sole  executor. 

In  the  result  of  an  action,  which  James  Taylor,  by  another 
attorney,  brought  against  Johnson,  Taylor  became  indebted  to 
Johnson,  in  the  sum  of  64Z.  18«.  6rf.  for  costs.  Some  negotiation 
for  a  compromise  took  place,  and  in  that  negotiation,  Bemnant 
(who  had  not  been  attorney  in  the  action)  acted  as  solicitor  for 
Taylor,  and  made  professional  charges,  which  were  allowed  in 
[  *6io  ]  respect  *thereof.  The  attempt  to  compromise  failed,  and  Taylor 
requested  Bemnant  to  pay  the  amount,  which  he  did.  Bemnant 
afterwards  delivered  his  bill  of  costs  against  Taylor,  and  therein 
charged  the  sum  of  642.  ISs.  6d.  as  a  professional  disbursement. 
On  taxation,  the  Master  disallowed  it,  and  upon  this  petition  the 
question  is,  whether  that  disallowance  is  right. 

It  is  not  a  question  whether  the  sum  of  64Z.  18s.  6d.  ought  to  be 
paid  or  allowed  in  account  to  the  solicitor,  who  is  admitted  to  have 
paid  it  on  behalf  of  his  client. 

The  only  question  is,  in  w^hat  character  it  is  to  be  allowed, 
whether  as  a  professional  disbursement  in  the  bill  of  costs,  or  as  a 
mere  cash  payment.  The  question  would  be  of  no  importance,  on 
this  occasion  at  least,  if  it  were  not  for  the  law  relating  to  the 
taxation  of  costs  and  the  payment  of  the  costs  of  the  taxation.      If 
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the  bill,  when  taxed,  be  less  by  a  sixth  part  than  the  bill  delivered,  in  re 
the  costs  are  to  be  paid  by  the  solicitor,  otherwise,  not ;  and  it  is  bmnant. 
plain,  that  if  the  sob'eitor  includes  cash  payments,  or  advances,  or 
mere  loans  of  money,  in  his  bill  of  costs,  as  professional  disburse- 
ments, more  than  one  sixth  of  his  really  professional  charges  (the 
proper  subject  of  taxation)  may  be  taxed  off,  and  yet  not  so  much  as 
one  sixth  of  the  amount  of  all  the  charges  (consisting  partly  of  profes- 
sional charges,  and  partly  of  cash  payments  or  advances)  maybe  taxed 
off,  and  thus  the  solicitor  may  avoid  payment  of  the  costs  of  taxation. 

It  is  to  be  regretted  that  the  cases  on  the  subject,  most  of  which 
were  cited  and  commented  upon  at  the  hearing,  do  not  afford  any 
practical  rule.  The  case  In  re  Bedson  (i)  was  most  relied  on  for 
the  petitioner,  but  *the  point  now  raised  was  not  then  argued  or  [  ♦6ii  ] 
considered ;  the  decision  proceeded  upon  the  notion,  that  the  sum 
there  in  question  was  properly  a  professional  disbursement,  and 
would,  in  the  ordinary  course,  have  been  allowed  as  such.  The  only 
question  raised  was,  whether  its  admitted  character  as  a  professional 
disbursement  was  altered  by  the  security  given  for  its  payment. 

It  appears  to  me,  that  the  cases  which  have  been  decided  do 
not  depend  upon,  and  are  not  capable  of  being  referred  to  any 
acknow'edged  general  principles;  and  I  have  considered  it  so 
important  that  a  general  rule  should,  if  possible,  be  established, 
that  I  have  thought  it  right  to  request  the  taxing  Masters  to  con- 
sider the  subject,  with  reference  to  the  general  practice  of  the 
profession,  and  after  giving  it  their  best  attention,  to  state  their 
opinion  thereon  to  me. 

I  am  indebted  to  them  for  the  following  Certificate  : 

'*  To  the  Bight  Honourable  the  Master  of  the  Bolls. 

"In  copipliance  with  your  Lordship's  directions,  we,  the 
undersigned,  beg  leave  respectfully  to  state 

*'  That  we  have  been  unable  to  reconcile  all  the  reported  cases 
with  the  actual  practice  of  the  profession,  in  charging  some  pay- 
ments as  professional  disbursements  in  bills  of  costs,  and  others  as 
payments  in  cash  accounts.  The  practice  is  almost  universal,  to 
make  a  distinction  between  such  payments.  And  if  we  may  be 
allowed  to  state,  what,  in  our  opinion,  is  the  principle  on  which  the 
practice  of  the  profession  rests,  apart  from  and  without  reference  to 
the  reported  cases,  we  should  state  it  as  follows,  viz. : 

"  That  such  payments  as  the  solicitor,  in  the  due  discharge  of 

(1)  9  Bear.  5. 
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In  re  the  duty  bo  has  undertaken,  is  bound  *to  make,  so  long  as  he  con- 
Remnant,  ^i^xxes  to  act  as  solicitor,  whether  his  client  furnishes  him  with 
money  for  the  purpose,  or  with  money  on  account,  or  not ;  as,  for 
instance,  fees  of  the  officers  of  the  Court,  fees  of  counsel,  exi^nse 
of  witnesses,  &c.,  and  also  such  payments  in  general  business,  not 
in  suits,  as  the  solicitor  is  looked  upon  as  the  person  bound,  by 
custom,  to  make,  as  for  instance,  counsel's  fees  on  abstracts  and 
conveyances,  payments  for  registers  in  pro^'ing  pedigree,  stamp  duty 
on  conveyances  and  mortgages,  charges  of  agents,  stationers,  or 
printers  employed  by  him,  &c.  are,  by  prac:ice  and  we  think  properly, 
introduced  into  the  solicitor's  bill  of  fees  and  disbursements. 

**  But  that  payments  which  the  solicitor  is  not  either  by  law 
bound  to  make,  or,  by  custom,  looked  upon  as  the  person  to  make, 
as,  for  instance,  purchase-monies  or  interest  thereon,  monies  paid 
into  Court,  damages  or  costs  paid  to  opponent  parties,  bills  due  to 
the  solicitors  of  trustees,  mortgagees,  or  other  parties,  legacy  or 
residuary  duties,  or  other  payments  of  a  like  description,  which  the 
solicitor  makes  as  agent,  on  the  order  of  the  client,  and  not  in 
discharge  of  his  own  duty  or  liability  as  solicitor,  are,  by  practice 
and  we  think  properly,  charged  in  the  cash  account. 

''We  think  also,  that  the  question  whether  such  payments  are 
professional  disbursements  or  otherwise,  is  not  affected  by  the 
state  of  the  cash  account  between  the  solicitor  and  the  client ;  and 
that  (for  instance)  counsel's  fees  would  not  the  less  properly  be 
introduced  into  the  bill  of  costs  as  a  professional  disbursement, 
because  the  chent  may  have  given  money  expressly  for  paying 
them ;  and  that  purchase-money  or  damages  would  not  be  properly 
[  *6i3  ]  80  introduced,  notwithstanding  *the  solicitor  may  have  advanced 
the  money  out  of  his  own  funds. 

''  We  have  availed  ourselves  of  your  Lordship's  permission  to 
state  our  opinion  without  reference  to  the  decided  cases,  some 
of  which,  we  are  aware,  are  not  quite  in  accordance  with  it ;  but 
we  are  satisfied,  that  although  instances  may,  no  doubt,  be  pro- 
duced to  the  contrary,  the  genaral  practice  of  the  profession  is  in 
accordance  with  the  principle  we  have  above  stated. 

"Philip  Mabtineau. 
"John  Wainwrioht, 
"  Taxmg  Masters'  Office,  "  H.  E.  Bainbs. 

20th  June,  1849.  "  Joseph  Pabkes. 

"Bichabd  Mills. 
"Robert  B.  Follbtt.'* 


voi..iMxm.l       1849.      CH.      11  BEAV.  613—614. 


£75 


Yrom  ttiis    Certificate,  and   from   the  inquiries  which  I  have 
made,  \l  appears  to  me,  tbai  it  is  the  practice  of  solicitors,  who  may 
bk^e  to  pay  or  advance  money  on  behalf  of  their  clients,  carefully 
to  dia^mgoiah    bucIi    professional   disbursements   as  ought  to  be 
euleted  in  their  bills  of  costs,  from  such  other  advances  or  pay- 
ments, as  onglit  to  be  entered  only  in  their  cash  accounts,  as  cash 
payments  or  advances.     And  it  seems  to  me  a  very  reasonable  and 
proper  rale,  that  those  payments  only,  which  are  made  in  pur- 
soanee  of  the  professional  duty  undertaken  by  the  solicitor,  and 
which  he  is  bound  to  perform,  or  which  are  sanctioned  as  profes- 
sional  payments,    by    the    general   and  established  custom  and 
practice  of  the  profession,  ought  to  be  entered  or  allowed  as  pro- 
fessional disbursements  in  the  bill  of  costs.     And,  considering  that 
the  sum  of  641.  188.  6d.  now  in  question,  was  not  a  sum  which  it 
was  incumbent  on  the  solicitor  to  pay  in  the  discharge  *of  his  pro- 
fessional duty,  and  that  it  is  not  the  practice  or  custom  of  the 
{n-ofession  to  consider  such  a  payment  as  a  professional  disburse- 
ment, but  only  as  a  cash  payment,  I  have  come  to  the  conclusion, 
(iio4  in  accordance  with  my  first  impression)  that  the  taxing  Master's 
eertifieate  is  right,  and  that  the  petition  must  be  dismissed. 

No  costs. 


In  re 
Rbmhant. 


L  •*>!*  J 


EEYNELL  v.   SPEYE.  isis. 

(11  Beav.  61S— 619.)  ^f'  ^!  ^• 

'  Lord 

[A  KOTB  of  this  case  will  be  found  in  76  E.  R.  at  p.  94,  at  the  ^^\^^^^ 

end  of  a  report  taken  from  10  Beav.  51  of  a  similar  application  — 
previously  made  in  the  same  suit.] 


W- 


V.   B. 


(1) 


(11  Beav.  621—622.) 

A  bequest  in  triwt  for  A.  for  life,  if  he  should  not  maiTy  Harriett  B.  And 
after  such  forfeiture  should  have  taken  place,  aud  after  the  decease  of  A., 
in  tnijBt  for  the  widow  of  A.  (except  as  afoi-esaid)  aud  A.'s  childreu  by  auy 
other  woman  than  Harriett  B.  A.  mai-ried  Haniett  B. :  Held,  that  A.  was 
tftill  entitled  to  the  income. 

Thb  testator,  in  this  case,  gave  his  personal  estate  to  trustees, 
opon  trust,  as  to  one  fourth,  ''to  pay  the  yearly  and  other  dividends 
and  proceeds  thereof  into  the  proper  hands  of  T.  W.  the  younger, 

(I)  A  condition  subsequent  which  was  only  in  ttrrorem  duriug  tie  life  of  A. 
— O,  A.  S. 

18—2 


1849. 
AprU  18. 

HoUs  Court, 

Lord 

Langdale, 

M.K. 

[621] 
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w to  the  intent  that  the  same  might  be  a  provision  for  his  personal 

B  ^'  maintenance  and  support  during  his  natural  life,  if  he  should  not 

have,  in  his  the  testator's  lifetime,  married  or  cohabited  with,  or  have 
had  any  child  or  children  since  the  year  1825,  or  after  his  decease 
he  should  not  marry  or  cohabit  with  Susanna  B.  and  Harriett  B.,  or 
any  other  of  the  daughters  or  daughter  of  G.  G.  B.,  then  or  late  of 
F.  in  the  county  of  Kent,  soapboiler."  And  the  testator  declared 
that  the  same  should  not  be  subject  or  liable  to  anticipation. 

And  from  and  after  any  such  forfeiture  should  have  taken  place, 
the  testator  directed  his  trustees  to  lay  out  the  same,  and  after  the 
decease  of  T.  W.  the  younger,  upon  certain  trusts  for  the  widow  of 
T.  W.,  except  as  aforesaid,  and  his  children  by  any  other  woman 
or  women  other  than  and  except  Susanna  B.  and  Harriett  B.,  or 
any  other  of  the  daughters  or  daughter  of  the  said  G.  C.  B. 

The  testator  died  on  the  10th  of  March,  1831,  and,  on  the  20th 
of  October,  1881,  T.  W.  the  younger  married  Harriett  B. 

The  fund  being  in  Court,  T.  W.  the  younger  presented  a  petition 
[  *622  ]  for  payment,  and  the  question  was,  ^whether  the  life  interest  of 
T.  W.  the  younger  had  been  forfeited  by  his  marriage  with  H.  B. 

Mr.  Turner  and  Mr.  Lloyd  in  support  of  the  petition. 

Mr.  Chandless,  for  the  executors,  argued  that  the  interest  of 
the  legatee  had  ceased. 

Sir  W.  Riddell  for  another  party. 

Comyns'  Dig.  "Condition,"  Littleton,  "Estates  upon  Condition,'* 
Hepworthv.  Taylor  (i),  were  cited. 

The  Master  of  the  Bolls  held  that  T.  W.  was  still  entitled  to 
the  income,  and  ordered  accordingly. — Reg.  Lib.  1848,  B.  fol.  730, 


1849.  SISMEY  V.  ELEY. 

AprU2S.  ^^^  Simons  1—6  ;  S.  C.  18  L.  J.  Ch.  350  ;  13  Jur.  480.) 

SUADWKLL,  The   plaintiff    sought  to    be  relieved  from   a    deed  by    which   he  liud 

'"  '  covenanted  to  pay  an  annuity  to  the  defendant,  a  female,  on  the  ground 

L  ^  I  that  the  consideration  for  it  was  a  promise  made  to  him,  by  the  defendant, 

to  live  with  him  as  his  mistress.    The  defendant  demurred  for  want  of 

equity.    But  the  demurrer  was  overruled,  because  it  did  not  appear  that  the 

plaintiff  had  availed  himself  of  the  promise. 

The  bill,  which  was  filed  on  the  let  of  March,  1849,  stated  that,  on 
the  6th  of  October,  1848,  the  plaintiff  George  Deane  Sismey  signed » 

(1)  iCox,  112. 
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sealed  and  delivered  an  instrument  of  that  date,  which  was  made  or       sismey 
expressed  to  be  made  between  him  of  the  one  part,  and  the  defendant       elet. 
Louisa  Rosa  Eley  of  the  other  part,  and  which  was  as  follows : 

"  Whereas  the  said  Louisa  Rosa  Eley,  for  some  time  heretofore, 
cohabited  with  the  said  George  Deane  Sismey:  And  whereas  it 
was  agreed,  between  them,  that  the  said  cohabitation  should  cease, 
and  that  the  said  George  D.  Sismey  should,  thereupon,  make 
provision  for  the  said  Louisa  Rosa  Eley ;  and,  in  performance  of 
the  said  agreement,  an  indenture  bearing  date  the  19th  of  May, 
1848,  and  expressed  to  be  made  between  the  said  G.  D.  Sismey  of 
the  first  part,  the  said  L.  R.  Eley  of  the  second  part,  and  George 
Eley  of  the  third  part,  was  duly  executed  by  the  said  G.  D.  Sismey, 
whereby,  for  *the  consideration  therein  mentioned,  the  said  G.  D.  [  *2  ] 
Sismey  covenanted  to  pay,  to  the  said  L.  R.  Eley,  an  annuity  of 
70/.  during  the  joint  lives  of  the  said  G.  D.  Sismey  and  L.  R.  Eley : 
And  whereas  all  arrears  of  the  said  annuity  have  been  duly  paid 
and  satisfied :  And  whereas  no  provision  has  been  made  for  pay- 
ment of  certain  claims  upon  the  said  L.  R.  Eley  and  for  her 
support  after  the  death  of  the  said  G.  D.  Sismey;  and  it  hath, 
therefore,  been  proposed  and  agreed  that  the  said  indenture  of  the 
19th  of  May,  1848,  should  be  cancelled,  and  that  the  said  G.  D. 
Sismey  should  be  released  from  the  said  annuity  and  the  covenant 
to  pay  the  same ;  and  that,  in  lieu  and  instead  thereof,  the  said 
G.  D.  Sismey  should  advance  and  pay  to  the  said  L.  R.  Eley,  the 
sum  of  300Z.,  and  grant  to  her  an  annuity  of  1001. ,  in  order  that 
she  shall,  thereout,  have  the  means  of  insuring  the  life  of  the  said 
G.  D.  Sismey  for  her  own  absolute  use  and  benefit ;  and  it  has 
been  further  agreed  that  the  said  G.  D.  Sismey  shall,  within  twelve 
months  from  the  date  hereof,  lay  out  and  expend  the  sum  of  800/. 
at  least  in  the  purchase  of  such  a  residence  as  the  said  L.  R.  Eley 
may  approve,  and  to  furnish  the  same  in  a  respectable  manner,  or, 
in  default  thereof,  to  pay,  to  her,  the  sum  of  300/.  Now  this 
indenture  witnesseth  that,  in  pursuance  and  performance  of  the 
said  agreement,  and  in  consideration  of  the  said  indenture  of  the 
19th  day  of  May  having  been  cancelled  and  the  said  G.  D.  Sismey 
having  been  released  and  discharged,  by  the  said  L.  R.  Eley,  from 
the  said  annuity  of  70/.  and  from  the  covenant  therein  contained 
for  payment  of  the  same,  he,  the  said  G.  D.  Sismey,  hath,  at  or 
before  the  sealing  and  delivery  of  these  presents,  advanced  and 
paid,  to  the  said  L.  R.  Eley,  the  sum  of  800/. :  And  the  said  G.  D. 
Sismey  doth,  hereby,  covenant  with  the  said  L.  R.  Eley,  that  he, 
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SisMKT      Ins  heii-B,  execiitors  and  administrators,  will  pay  ♦or  cause  to  be 

Elet.        paid,  unto  the  said  L.  B.  Eley,  her  executors  or  administrators. 

[*s]  an  annuity  of  lOOZ.  during  the  joint  lives  of  the  said  G.  D.  Sismey 
and  L.  R.  Eley,  by  four  equal  quarterly  payments,  on  the  6th  day 
of  January,  &c.  in  every  year,  the  first  quarterly  payment  to  be 
made  on  the  6th  day  of  January  now  next,  if  both  of  them  shall 
be  then  living.  And  it  is  hereby  also  witnessed  that,  in  further 
pursuance  and  performance  of  the  said  agreement,  he  the  said 
6.  D.  Sismey  doth  hereby  covenant  with  the  said  L.  B.  Eley, 
that  he,  his  heirs,  executors  and  administrators  will,  within  twelve 
months  from  the  date  hereof,  lay  out  and  expend  the  sum  of  80O2. 
at  least  in  the  purchase  of  such  a  residence  as  the  said  L.  R.  Eley 
may  approve  of,  and  to  furnish  the  same  in  a  respectable  manner  ; 
or  will,  in  default  thereof,  pay,  to  the  said  L.  R.  Eley,  her  executors 
and  administrators,  the  sum  of  800i." 

The  bill  further  stated  that  one  quarterly  payment  of  the  annuity 
of  lOOL  became  payable  on  the  6ih  of  January,  1849,  and  that  the 
defendant  had  applied,  to  the  plaintiff,  for  payment  thereof,  and 
she  threatened  and  intended  to  bring  an  action,  against  him,  on 
the  covenant  for  payment  of  that  annuity :  That  the  indenture  of 
the  6th  of  October,  1S48,  was  void  at  law,  by  reason  of  the  same 
having  been  executed,  by  the  plaintiff,  for  an  illegal  and  immoral 
consideration,  the  plaintiff  having  been  induced  and  drawn  in,  by 
the  defendant,  to  execute  the  same  by  the  promise  and  expectation 
made  and  held  out  to  him,  by  her,  that,  if  he  would  execute  it,  she 
would  live  with  him  as  his  mistress  in  unlawful  cohabitation ;  and 
such  promise  and  expectation  was,  in  fact,  the  consideration  for 
the  execution,  by  the  plaintiff,  of  the  last-mentioned  indenture : 
That  such  unlawful  consideration  did  not  appear  on  the  face  of  the 

[  M  ]  indenture,  *and  the  same  was  valid  at  law :  that,  on  the  6th  of 
October,  1848,  the  plaintiff  paid,  to  the  defendant,  the  800{.  men- 
tioned in  the  indenture  of  October,  1848,  and  that  that  sum  was  so 
paid  by  him  partly  in  consideration  of  the  indenture  of  May,  1848, 
having  been  delivered  up  to  be  cancelled,  and,  partly,  in  considera- 
tion of  such  future  unlawful  cohabitation :  That  the  indenture  of  May, 
1848,  was  likewise,  itself,  illegal  and  void,  the  same  having  been  made 
in  consideration  of  unlawful  cohabitation :  That  the  plaintiff  was 
induced  to  execute  the  said  indentures  by  the  wiles  and  artifices  of 
the  defendant,  who  was  a  person  of  unchaste  and  dissolute  life,  and, 
before  her  connection  with  the  plaintiff  and  after  such  connection 
terminated,  had  lived  in  unlawful  cohabitation  with  various  persons. 
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The  bill  prayed  that  it  might  be  declared  that  the  indenture  of       Sishet 
October,  1848,  was  void,  and  that  it  might  be  delivered  up,  by  the        elby. 
defendant  to  the  plaintiff,  to  be  cancelled ;  and  that  the  defendant 
might  be  restrained  from  commencing  any  action  on  that  indenture 
or  the  covenants  therein  contained. 

The  defendant  demurred  for  want  of  equity. 

Mr.  Bolt  and  Mr.  Brett,  in  support  of  the  demurrer,  said, 
first,  that  a  person  circumstanced  as  the  plaintiff  was,  could  not, 
according  to  any  principle  of  either  justice  or  morality,  be  entitled 
to  relief  in  a  court  of  equity;  for  he  sought  to  be  relieved  from  the 
covenant  in  the  deed  of  October,  1848,  on  the  ground  of  its  being 
turpis  contractus ;  but,  according  to  its  own  showing,  the  turpitude 
was  common  both  to  him  and  the  defendant,  and,  therefore,  he 
did  not  come  into  Court  with  clean  hands:  secondly,  that  the 
consideration  apparent  *on  the  face  of  the  deed,  was  a  good  and  [  *^  1 
valuable  consideration,  and  that  the  plaintiff  was  not  at  liberty 
to  aver  any  consideration  that  was  inconsistent  with  it,  though  he 
might  aver  one  that  was  in  addition  to  it.  [In  support  of  the  first 
branch  of  their  argument,  they  cited  Gray  v.  Mathias  (1)  and  other 
cases ;  and,  in  support  of  the  second  branch,  they  referred  to  Peacock 
V.  Monk  (2)  and  other  cases.] 

The  Vice-Chancbllor  : 

In  this  case,  the  plaintiff  is  seeking,  not  to  support  the  deed,  but 
to  impeach  it. 

Mr.  Bethell  and  Mr.  Archibald  Smith  appeared  to  support  the 
bill;  but 

The  Yice-Ghancbllob,  without  hearing  them,  said : 

The  instrument  of  October,  1848,  appears,  on  the  face  of  it,  to* 
be  good.  But  the  plaintiff  alleges  that  it  is  void  at  law  by  reason 
of  its  having  been  executed,  by  him,  for  an  illegal  and  immoral 
consideration ;  he  having  been  induced  and  drawn  in,  by  the  defen- 
dant, to  execute  it,  by  the  promise  and  expectation  made  and  held 
out  to  him,  by  the  defendant,  that,  if  he  would  execute  it,  the 
defendant  would  live  with  him,  as  his  mistress,  in  unlawful  cohabi- 
tation; and  that  such  promise  and  expectation  was,  in  fact,  the 
consideration  for  the  execution,  by  the  plaintiff,  of  the  last-mentioned 

(1)  5  B.  B.  48  (5  Ves.  246).  (2)  1  Ves.  Sen.  127. 
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indenture.  *Now  it  does  not  appear  that  the  plaintiff  has  done  any 
illegal  or  immoral  act  in  consequence  of  the  promise  and  expecta- 
tion made  and  held  out  to  him  hy  the  defendant:  but,  on  the 
contrary,  it  appears  that  the  connection  between  him  and  the 
defendant  terminated  on  the  execution  of  the  deed ;  and,  therefore, 
I  do  not  see  why  this  Court  should  not  interfere  on  his  behalf. 

»  Demurrer  overruled. 


1849. 
May  29. 

Shadwell, 
V.-C. 

[21] 


[•22] 


In  re  THEUSTON'S  WILL. 

(17  Simons,  21—25;  S.  C.  18  L.  J.  Ch.  437.) 

A  testatrix  directed  the  trustees  of  a  fund  (over  which  she  had  a  power 
of  appointment),  to  pay,  assign  or  transfer  the  same  to  11.  M.  in  trust  for 
his  daughter,  to  be  vested  in  her  on  attaining  the  age  of  twenty-one  or  day 
of  marriage,  which  should  first  happen,  and  the  interest  and  dividends 
thereof  to  accumulate  for  her  benefit,  and  be  paid  to  her  with  the 
principal,  at  the  time  before-mentioned. 
The  daug))ter  died  under  age  and  unmarried : 
Held  that  she  did  not  take  a  vested  interest  in  the  fund. 

[This  was  a  petition  presented  by  Ann  Morgan,  widow,  under 
the  Trustee  Relief  Act,  which  stated]  that  Laura  Thruston,  wido^w, 
by  her  will  dated  the  18th  of  June,  1828,  bequeathed  her  personal 
estate  to  John  Thruston  and  William  Malton,  their  executors, 
administrators  and  assigns,  upon  trust,  to  set  apart  and  appropriate 
the  sum  of  5002. ,  and  invest  the  same  in  the  funds,  and  to  stand 
possessed  thereof  upon  the  trusts  thereinafter  mentioned  concerning 
the  same ;  and  to  lay  out  the  residue  of  her  personal  estate  in  the 
funds,  and  to  stand  possessed  thereof  in  trust  for  the  petitioner 
dui*ing  her  life,  and  after  her  decease,  in  trust  for  the  testatrix's 
nieces  Julia  Morgan  and  Laura  Morgan,  equally,  as  tenants  in 
common.  And,  as  to  the  5002.  and  the  funds  upon  which  it  should 
be  invested,  in  trust  to  pay  the  dividends  thereof  to  Sophia  Henshaw 
for  life,  and,  after  her  decease,  in  trust  to  transfer  the  capital  to 
such  person  or  persons  as  Sophia  Henshaw  should,  by  her  will, 
appoint,  and,  in  default  of  such  appointment,  to  stand  possessed 
thereof  upon  the  same  trusts  as  were  thereinbefore  declared  with 
respect  to  the  residue  of  the  testatrix's  personal  estate  and  the 
securities  in  which  such  residue  should  be  invested. 

[The  petition  stated  that  the  testatrix  died  on  the  26th  of  October^ 
1827,  leaving  the  petitioner  and]  Sophia  Henshaw,  Julia  Morgan, 
and  Laura  Morgan  ♦her  surviving :  that  Thruston  and  Malton,  in 
execution  of  the  trusts  of  her  will,  invested  the  5002.  in  the  purchase 
of  5011.  Is.  lOd.  Consols,  in  their  names :  that  Sophia  Henshaw, 
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by  her  will  dated  the  11th  of  October,  1881,  after  reciting  Mrs.        in  re 

Thruston's  will  so  far  as  it  related  to  the  500Z.,  continued  in  the    ^"wiu!^^  ^ 

words  and  figures  following:  **  Now  I,  the  said  Sophia  Henshaw, 

in  pursuance  and  in  exercise  and  execution  of  the  power  or  authority 

contained  in  the  said  hereinbefore  recited  will  of  the  said  Laura 

Thruston,  and  of  all  other  powers  or  authorities  enabling  me  in 

that  behalf,  do,  by  this  my  last  will  and  testament  in  writing, 

direct  and  appoint  that  the  said  John  Thruston  and  William  Malton 

and  the  survivor  of  them,  his  executors,  administrators  and  assigns, 

do  and  shall  pay,  assign  or  transfer  the  same  unto  the  Eev.  Robert 

Moore,  upon  trust  for  his  daughter,  Grace  Harriet  Moore,  to  be  vested 

in  her  on  attaining  the  age  of  twenty-one  years  or  day  of  marriage, 

which  shall  first  happen  ;  and  I  direct  the  interest  and  dividends  of 

the  said  sum  to  accumulate  for  her  benefit  and  be  paid  to  her,  with 

the  principal  thereof,  at  the  time  before  mentioned :  and  I  hereby 

appoint  the  said  Robert  Moore  executor  of  this  my  will." 

The  petition  next  stated  that  Mrs.  Henshaw  died  in  February, 
1837;  that  Grace  Harriet  Moore  died  in  March,  1847,  under 
twenty-one  and  unmarried,  leaving  her  father  her  sole  next  of  kin, 
and  that  he  had  procured  letters  of  administration  of  her  personal 
estate  to  be  granted  to  him ;  that  Thruston  and  Malton  had  invested 
and  accumulated  the  dividends  of  the  501i.  Is.  lOd.  Consols  which 
accrued  due  after  Mrs.  Henshaw's  decease,  and  had  recently  trans- 
ferred the  Consols  and  182Z.  48,  lid.  like  stock  which  had  arisen 
from  the  investment  and  accumulation  of  the  dividends  thereof,  *into  [  •23 1 
the  name  of  the  Accountant-General  under  the  before-mentioned 
Act  of  Parliament. 

The  petition  prayed  that  the  1822.  is.  lid.  Consols  might  be 
declared  to  be  subject  to  the  trusts  declared,  by  Mrs.  Thruston's 
will,  of  the  income  of  her  residuary  personal  estate,  and  that 
the  same  might  be  transferred  to  the  petitioner;  and  that  the 
501/.  Is.  lOd.  Consols  might  be  declared  to  be  subject  to  the  trusts 
declared,  by  Mrs.  Thruston's  will,  of  her  residuary  personal  estate, 
and  that  the  dividends  which  might  accrue  due  thereon  after  the 
transfer  of  the  182Z.  As.  lid.  might  be  paid  to  the  petitioner  during 
her  life. 

Mr.  Bethell  and  Mr.  Baily  for  the  petitioner,  [contended  that 
the  appointment  had  failed  and  that  the  gift  in  default  had  taken 
efifect,  and  cited  GlanvUl  v.  Olanvill]  (i). 

(1)  16B.  B.  142(2  Mer.  38). 
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In  re  The  ViCB- CHANCELLOR  : 

Thruston's 

Will.  Mrs.  Henshaw  directs  Thruston  and  Malton  to  pay,  assign  and 

[  *24  ]       transfer   the   600/.   to   *the  Rev.  Eobert  Moore  in  trust  for   his 
daughter ;  therefore,  there  is  a  gift  to  her  in  the  first  instance. 

Mr.  Humphry,  for  Julia  and  Laura  Morgan,  said  that  Mrs. 
Henshaw  had  expressly  directed  that  the  500i.  should  vest  in  Grace 
Harriet  Moore,  that  is,  that  she  should  take  a  vested  interest  in 
that  sum,  on  her  attaining  the  age  of  twenty-one  or  marrying ;  and 
that  there  was  nothing,  in  the  will,  to  control  that  positive  direc- 
tion. [They  cited  Russel  v.  BxLchanani}),  CompoH  v.  Austen  (2), 
The  Attorney-General  v.  Maikin  (3),  Packham  v.  Gregory  (4),  Knight 
V.  Knight  (5),  Blease  v.  Burgh  (6)  and  Bull  v.  Pritchard  (7).] 

Mr.  Cooper,  for  the  Rev.  Robert  Moore,  said  that,  by  the  words : 
''  to  be  vested  in  her,"  Mrs.  Henshaw  meant  ''  to  be  paid,  assigned 
and  transferred  to  her : "  and  that  she  had  directed  the  interest 
and  dividends  to  be  accumulated  for  the  benefit  of  Grace  Harriet 
Moore :  but,  if  the  arguments  which  had  been  addressed  to  the 
Court  were  to  prevail;  the  interest  and  dividends  would  have 
[  '25  ]  *accumulated,  not  for  her  benefit,  but  for  the  benefit  of  another 
person.     (He  cited  Saunders  v.  Vautier  (s),  and  Lister  v.  BradUy  (9).) 

The  Vice- Chancellor  : 

Mr.  Baily,  the  case  is  with  you. 

The  only  question  is,  whether  the  words  "  to  be  vested  in  her," 
are  to  have  their  natural  import,  or  are  to  be  considered  as  identical 
with  the  words  ''  to  be  paid  to  her."  Now  it  appears,  plainly,  that 
the  testatrix,  Mrs.  Henshaw,  knew  that  there  was  a  difference 
between  those  two  expressions :  for  she  directs  Thruston  and  Malton 
to  pay,  assign  or  transfer  the  5001.  to  Mr.  Moore,  in  trust  for  his 
daughter,  to  be  vested  in  her  on  her  attaining  twenty-one  or 
marrying.  Then  she  directs  the  interest  and  dividends  of  the 
500/.  to  be  accumulated  for  her  benefit  and  to  be  paid  to  her,  with 
the  principal,  at  the  time  before-mentioned.  By  which  she  meant 
that  the  principal  and  the  accumulations  of  interest,  should  vest 

(1)  40  E.  E.  193  (7  Sim.  628).  (6)  50  B.  E.  165  (2  Beav.  221). 

(2)  56  E.  E.  52  (12  Sim.  246).  (7)  71  E.  E.  229  (5  Hare,  567). 

(3)  78  R  E.  25  (2  Ph.  64).  (8)  54  E.  B.  286  (Cr.  A  Ph.  240). 

(4)  67  E.  E.  98  (4  Hare,  396).  (9)  58  B.  B.  7  (1  Hare,  10). 

(5)  25  E.  E.  253  (2  Sim.  &  St.  490}. 
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in  Miss  Moore  at  a  given  time,  and  that  then,  and  not  till  then, 
the  whole  should  be  paid  to  her.  But,  as  Miss  Moore  neither 
attained  twenty-one  nor  married,  the  appointment  has,  entirely, 
failed,  and  the  trust  declared,  by  the  first  will,  in  default  of  appoint- 
ment, has  taken  effect.  Therefore  I  shall  declare  that  the  petitioner 
is  entitled  to  the  fund  which  has  arisen  from  the  accumulation 
of  the  interest  of  the  500Z.,  and  also  to  the  interest  which  shall 
accrue  on  that  sum  during  her  life  ;  and  I  shall  give  liberty  to  the 
parties  interested  in  the  principal,  to  apply  on  her  death. 


In  re 

Th  BOSTON 'h 

Will. 


BEADON  V.  KING. 

(17  Simons,  34—38 ;  S.  C.  13  Jur.  650.) 

lietters  alleged  by  a  defendant  to  have  passed  between  him  and  his 
solicitor,  in  the  course  of  and  for  the  purpose  of  professional  husiness, 
which  the  solicitor  was  employed  to  transact  for  liim ;  and  a  case  alleged 
to  have  been  professionally  and  confidentially  submitted  to  counsel,  by 
the  solicitor  of  the  defendant  and  on  his  behalf,  and  the  opinion  thereon, 
held  not  to  be  privileged.  But  a  case  alleged  to  have  been  submitted  to 
counsel,  by  the  defendant's  solicitor,  in  contemplation  of  legal  proceedings 
and  with  reference  to  the  title  of  the  defendant  at  issue  in  the  prasent  suit, 
and  the  opinion  thereon,  held  to  be  privileged. 

In  1808,  certain  lands  of  which  a  prebendary  was  seised  in  right 
of  his  prebend,  were  sold  under  the  Land  Tax  Bedemption  Act 
(42  Geo.  III.  c.  116),  and  purchased  by  the  prebendary  in  the 
name  of  a  trustee.  Afterwards  the  prebendary  and  his  trustee 
conveyed  part  of  the  lands  to  different  purchasers,  and  the 
remainder,  to  his  son,  voluntarily.  The  prebendary  died  in  1827. 
His  immediate  successor  resigned  in  1888,  and  was  succeeded  by 
the  plaintiff. 

The  bill  was  filed  in  1848,  against  the  son  and  the  personal 
representatives  of  the  first-mentioned  prebendary,  to  set  aside  the 
sale  and  conveyance  of  1808,  and  to  recover  the  lands  remaining 
unsold  and  the  monies  ^produced  by  the  sale  of  such  part  of  the 
lands  as  had  been  sold,  on  the  ground  that  the  sale  of  1808  was 
made  for  an  inadequate  consideration,  and  was  not  authorized  by 
the  Land  Tax  Redemption  Act.  The  son's  answer,  after  negativing 
the  grounds  on  which  the  bill  impeached  the  sale,  admitted  (in 
answer  to  the  usual  charge)  that  he  had,  in  his  possession,  drafts 
of  the  conveyances  to  the  purchasers,  of  the  parts  of  the  lands 
which  had  been  sold;  several  letters  which  had  passed  between 
him  and  his  late  father  and  their  solicitors ;  and  three  cases  laid 


1849. 
May  31. 

Shadwrll, 
V.-C. 

[34  J 
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Beadon  before  their  counsel,  one  in  1827,  another  in  1833,  and  the  third 
Kino.  in  1847,  with  the  opinions  thereon ;  but  he  submitted  that  he  ought 
not  to  be  compelled  to  produce  any  of  those  documents,  because 
the  drafts  related,  exclusively,  to  the  titles  of  the  several  purchasers 
of  the  land  sold,  and  the  plaintiff  had  no  common  interest  nor  any 
interest  whatever  in  those  documents;  because  the  letters  were 
written  in  the  course  of  and  for  the  purpose  of  professional  business 
which  the  solicitor  was  employed  to  transact  for  the  defendant  and 
his  father ;  and  because  the  cases  of  1833  and  1847  were  laid  before 
counsel  by  the  solicitor  and  on  behalf  of  the  defendant,  in  con- 
templation of  legal  proceedings  and  with  reference  to  the  title  of 
the  defendant  at  issue  in  the  present  suit ;  and  because  the  case  of 
1827  was  confidentially  and  professionally  submitted,  to  counsel, 
by  the  solicitor  of  the  defendant  and  on  his  behalf. 

Mr.  Bethell  and  Mr.  Bazalgette^  for  the  plaintiff,  now  moved 
for  the  production  of  all  the  before-mentioned  documents.  (They 
cited  Greenlaw  v.  King  (1)  and  Flight  v.  Robinson  (2).) 

Mr,  Roll  and  Mr.  Heberden,  for  the  defendant,  [cited  Herrinr^ 
V.  Clobery{3),  Holmes  v.  Baddeley  (4),  Woods  v.  Woods  (6),  Pearse  v. 
Pearse  (6),  and  Peile  v.  StodduH  (7)] . 

[  30  ]  Mr.  Bethell  replied. 

The  Vicb-Chancellor  : 

The  case  made  by  the  bill  is  this.  In  June,  1808,  the  then 
incumbent  of  the  prebend,  by  an  instrument  purporting  to  bo 
made  under  the  authority  of  the  Land  Tax  Redemption  Act,  con- 
veyed  certain  lands  belonging  to  the  prebend,  to  a  trustee  for  hioi- 
self.  He  died  in  1827.  His  immediate  successor  vacated  the 
benefice  in  1833 ;  and  then  the  plaintiff  was  appointed  to  it.  And 
he  has  filed  this  bill,  against  the  representatives  of  the  first- 
mentioned  prebendary,  for  the  purpose  of  recovering,  from  his 
personal  estate,  the  monies  produced  by  the  sales  of  the  lands  sold 
under  the  authority  of  the  deed  of  1808 :  and  the  first  question  is 
whether  the  drafts  of  the  conveyances  to  the  purchasers,  ought  to 
be  produced. 

(1)  49  E.  R.  310  (1  Beav.  137).  (5)  67  B.  E.  16  (4  Hare,  83). 

(2)  68  E.  R  6  (8  Beav.  22).  (6)  75  B.  E.  4  (1  De  G.  &  Sm.  12). 

(3)  66  E.  E.  344  (1  Ph.  91).  (7)  See  84  R  E.  (1  Mao.  &  G.  192). 

(4)  65  B.  E.  427  (1  Ph.  476). 
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Now,  I  admit  that,  if  the  purchasers  had  an  interest  in  those      Beadon 
drafts,  or  if  the  sales  to  them  were  attempted  to  be  impugned,  it        king. 
would  not  be  right  to  order  the  production  of  the  drafts.    But  no 
such  thing  is  attempted :  all  that  the  plaintiff  seeks,  is  to  recover 
the  produce  of  the  sales  from  the  estate  of  the  vendor;  and  he 
asks  for  the  production  of  the  drafts  with  a  view  to  obtaining  that 
relief.     In  such  a  case,  it  appears  to  me  to  be  quite  plain  that  the 
drafts,  and  even  the  conveyances  themselves  *if  they  were  in  the       [  *37  ] 
possession  of  the  defendant,  ought  to  be  produced. 

Next,  with  respect  to  the  letters.  I  do  not  see  any  statement, 
in  the  answer,  which  shows  that  they  are  privileged  communica- 
tions, and,  therefore,  ought  not  to  be  produced ;  because  they  are 
not  alleged  to  have  been  written  with  respect  to  any  question 
between  the  defendant  and  those  who  represented  the  prebendal 
estate  at  the  time.  All  that  is  said  respecting  them,  is  that  they 
were  written,  by  the  defendant  and  his  father,  to  a  gentleman  who 
was  their  solicitor,  or,  by  the  latter,  to  the  former ;  and  that  the 
solicitor  was  employed,  professionally,  as  the  solicitor  of  the 
defendant  and  his  father,  to  transact  professional  business;  and 
that  all  the  letters  were  confidential  communications  which  passed, 
between  them,  in  the  course  and  for  the  purpose  of  that  business: 
but  we  are  left  entirely  in  the  dark  as  to  what  that  business  was. 
One  can  however  easily  understand  that  letters  of  that  description, 
might  pass  between  the  defendant  and  his  father  and  their  solicitor, 
relating  to  the  sales  to  the  different  purchasers,  without,  at  all, 
relating  to  the  question  whether  the  plaintiff  or  some  future  pre- 
bendary, might  not  have  a  right  to  impeach  the  transaction  of 
1808.  It  seems  to  me  that  the  statement  in  question,  is  nothing 
more  than  a  statement  that  the  defendant  has,  in  his  possession, 
letters  relating  to  the  property;  therefore  they  ought  to  be 
produced. 

Lastly,  with  respect  to  the  cases  and  opinions.  The  answer  avers 
that  the  case  of  1888  was  stated,  to  counsel,  by  the  defendant's 
sohcitor  and  on  his  behalf,  and  that  the  opinion  thereon  was  given 
in  contemplation  of  legal  proceedings  and  with  reference  to  the 
title  of  *the  defendant  at  issue  in  the  present  suit;  and  the  same  [  *38  1 
sort  of  language  is  made  applicable  to  the  case  and  opinion  of  1847  : 
and,  therefore,  it  is  but  reasonable  to  infer  that  the  former  related 
to  legal  proceedings  which  were  threatened  at  the  time,  and  that 
the  latter  related  to  the  present  suit,  which  was  instituted  in  1848 ; 
and  therefore  neither  the  one  nor  the  other,  ought  to  be  produced. 
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But  there  is  no  such  averment  with  respect  to  the  case  of  1827. 
AH  that  is  said  with  regard  to  it,  is  that  it  was  professionally  and 
confidentially  submitted,  to  counsel,  by  the  solicitor  of  the  defendant 
and  on  his  behalf.  That  is  very  general :  and  it  seems  to  me  that 
the  alteration  in  the  language  used  with  respect  to  that  case  and 
the  other  two,  was  premeditated;  and  that  it  shows  that  the 
defendant,  himself,  was  fully  aware  that  there  was  a  distinction 
between  them. 

My  opinion  is  that  the  cases  and  opinions  of  1838  and  1847  are 
protected,  but  that  all  the  other  documents  ought  to  be  produced. 


i«^'-*-  CRADOCK  V.  PIPER. 

Juw  8,  9. 

(17  Simons,  41—44  ;  affd.  1  Mac.  &  G.  664 ;  1  H.  &  Tw.  617 ;  19  L.  J.  Ch.  107 ; 

Shadwell,  14  Jur.  97.  j 
V.-C. 

|-  41  J  [Affirmed  on  appeal,  as  reported  in  1  Mac.  &  6.  664.] 


18^^-  BENYON   V.  NETTLEFOLD. 

Julj/  2. 

^17  Simons,  51—57  ;    S.  C.  18  K  J.  Ch.  445 ;   revsd.  3  Mac.  &  G.  94 ;  20  L.  J. 

Shadwell,  Ch.  186;  15  Jur.  209.) 

V.-C.  ' 

[  51 J  [Reversed  on  appeal,  as  reported  in  8  Mac.  &  6.  94.] 


1819. 
July  18. 

Shadwell, 
V..C. 

[05] 


BOWDEN   V.  BOWDEN. 

(17  Simons,  65 — 70.) 

A  testator  gave  all  his  leasehold^estates  and  all  other  his  estate,  and  effects 
to  trustees,  on  certain  trusts  for  ike  benefit  of  his  wife  and  daughters  and 
the  children  of  the  latter ;  and,  in  declaring  the  trusts,  he  used  the  term, 
**  rents,"  as  well  as  dividends  and  annual  proceeds :  and  he  empowered  the 
tinistees  of  his  will  for  the  time  being,  to  sell  his  leasehold  estates,  and 
to  lease  any  part  or  parts  of  his  said  estates : 

Held,  in  a  suit  to  carry  the  trusts  of  the  will  into  execution,  that  the 
leaseholds  were  not  to  be  sold. 

James  Bowden  made  his  will  dated  the  24th  of  December,  1839, 
[containing  the  following  passages :] 

"  I  give,  unto  John  Marston  and  my  wife  Eliza  Bowden,  all  my 
leasehold  estates  and  all  other  my  estate  and  effects  of  what  nature 
or  kind  soever  which  I  may  be  possessed  of,  interested  in  or  entitled 
to  at  the  time  of  my  decease,  upon  the  trusts  following ;  that  is  to 
say,  upon  trust  that  they,  the  said  John  Marston  and  my  said  wife, 
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or  the  survivor  of  them  or  the  executors  or  administrators  of  such      Bowden 

survivor  and  the  trustees  and  trustee  for  the  time  being  of  this  my      bowdkn. 

will,  do  and  shall  receive  and  take  the  rents,  issues,  dividends,  and 

annual  proceeds  of  all  and  singular  my  said  estate  and  effects,  and, 

thereout,  pay  to  or  permit  and  suffer  my  said  wife  to  receive  and 

retain   the   sum   of  800Z.  per  annum   during  her  life,  by  equal 

quarterly  payments,  for  her  own  use  and  benefit.     *     *    And  I 

direct  that  the  residue  of  the  said  rents,  dividends,  and  annual        [  66  ] 

proceeds  during  the  lifetime  of  my  said  wife,  and,  after  her  decease, 

that  the  whole  of  such  rents,  dividends,  and  annual  proceeds  shall 

be  divided  into  two  equal  parts  or  shares,  and  that  each  of  my  two 

daughters,  Mary  Ann  and  Hannah,  shall  be  paid  one  of  such  parts 

or  shares,  for  her  sole  and  separate  use  during  her  life,  free  from  the 

control,  debts  or  engagements  of  any  husband ;  and,  to  that  end,  I 

direct  that  the  receipts  alone  of  my  said  daughters  shall,  from  time 

to  time,  be  an  effectual  discharge  for  such  rents,  dividends  and 

proceeds  when  and  as  the  same  become  payable;  and  that  they 

shall  not  have  power  to  charge,  incumber  or  in  any  manner  dispose 

of  their  respective  life  interests  or  any  part  thereof  respectively,  by 

way  of  anticipation :  and  I  do  hereby  further  declare  and  direct,  but 

without  prejudice  to  the  payment  of  the  said  annuity  to  my  said 

wife,  that,  after  the  decease  of  each  of  my  said  daughters,  one 

moiety  of  my  said  trust  estate  and  effects  shall  be  held  and  remain 

in  trust  for  her  respective  child  or  children  who  shall  live  to  attain 

the  age  of  twenty-one  years,  in  equal  shares,  if  more  than  one,  and 

their  respective  executors,  administrators  and  assigns  ;  and,  if  there 

shall  be  but  one  such  child,  then  in  trust  for  that  one  or  only 

child,  and    his    or   her    executors,  administrators    and    assigns; 

but    if    either   of  my  two  daughters  shall  have    no    child  who 

shall  live  to  attain  the  age  ♦of  twenty -one  years,  then  the  part       [  •67  ] 

or  share  in  my  said  estate  and  effects  given  to  her,  shall  be  held  and 

remain  in  trust  for  the  other  of  my  said  two  daughters,  for  her 

natural  life,  for  her  separate  use    as  aforesaid;  and,  after  the 

decease  of  such  other  of  my  said  two  daughters,  upon  similar  trusts 

in  favour  of  or  for  the  benefit  of  her  child  and  children  as  are 

hereinbefore  declared  with  respect  to  her  original  part  or  share  in 

the  said  trust  estate,  premises  and  effects :  and  I  declare  that  the 

legal  estate  and  interest  of  and  in  all  my  leasehold  estates  shall  be 

vested  in,  and  I  do  hereby  give  the  same  unto  the  said  J.  Marston 

and  my  said  wife,  their  executors,  administrators  and  assigns,  upon 

the  trusts  and  for  the  purposes  of  this  my  will ;  and  I  do  hereby 
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BowDBN  further  declare  and  direct  that  my  said  trustees  or  trustee  for  tlie 
BowDEN.  time  being,  do  and  shall,  during  the  minority  of  either  of  my 
children,  and  also  any  of  my  grandchildren  who  may,  for  the  time 
being,  be  presumptively  entitled  in  possession  under  the  trusts  of  this 
my  will,  pay  and  apply  the  rents  and  profits,  interest  and  dividends 
and  annual  proceeds  of  the  respective  shares  to  which  such  children 
or  grandchildren  may,  for  the  time  being,  be  presumptively  entitled 
in  possession,  of  and  in  my  said  estate  and  effects,  for  or  towards 
their  respective  support,  maintenance,  education  and  benefit : 
Provided  always  and  my  will  is  and  I  hereby  declare  that  it  shall 
be  lawful  for  the  said  John  Marston  and  my  said  wife  and  the 
survivor  of  them  and  the  trustees  or  trustee  for  the  time  being 
of  this  my  will,  to  sell  and  dispose  of  all  or  any  part  of  my  leasehold 
or  other  estates,  by  public  sale  or  private  contract,  for  the  best 
price  that  can  be  reasonably  obtained  for  the  same,  and  receive  the 
monies  arising  therefrom  and  convey,  transfer,  demise  or  assign 
such  estates  to  the  person  or  persons  purchasing  the  same.  *  * 
I  68  ]  And  I  do  hereby  also  authorize  and  empower  the  trustees  of  this  my 
will  for  the  time  being,  to  grant  any  lease  or  leases  of  any  part  or 
parts  of  my  said  estates,  for  any  term  or  number  of  years,  at  such 
yearly  rents,  with  or  without  taking  any  fines  or  premiums,  as 
to  them  shall  seem  meet."  *  *  ♦ 
[  (i9  ]  The  testator  died  in  September,  1841,  leaving  all  the  persons 

named  in  his  will  him  surviving.  One  of  his  daughters  married  in 
March,  1889,  and  had  three  children,  the  eldest  of  whom  was  born 
in  1842.  The  testator  had  no  real  estate ;  but  he  had  leasehold 
property  which  consisted  of  houses  held  for  different  terms  of  years, 
the  longest  of  which  would  expire  in  1894. 

The  cause  now  came  on  to  be  heard  for  further  directions,  as 
a  short  cause.  The  question  was  whether  the  leaseholds  were  to  be 
sold  and  the  proceeds  invested  in  permanent  securities,  or  whether 
they  were  to  be  enjoyed  in  specie,  by  the  successive  cestuis  que 
trust  under  the  will. 

Mr.  Bethell  and  Mr.  Leivin,  for  the  plaintiff,  the  testator's 
widow,  who  was  desirous  that  the  leaseholds  should  be  sold,  said 
that  the  will  clearly  showed  that  the  testator  meant  his  leasehold 
estate,  which  was  the  principal  part  of  the  trust  property,  to  be  so 
dealt  with  as  that  the  children  of  his  children  might  have  the 
benefit  of  it ;  and  that  the  only  mode  of  securing  that  object,  was  to 
[  '^o  ]       sell  the  leaseholds  and  invest  the  proceeds  in  permanent  *8ecurities : 
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Pickup  V.  Atkinson  (i).  They  contended,  also,  that  the  power  of  bowdbn 
sale  in  the  will,  was  a  trust  power,  and  was  imperative  upon  the  kowdbn. 
trustees. 

Mr.  StnaH  and  Mr,  Goodeve,  for  the  defendants,  relied  on  the 
frequent  use  of  the  word  ''  rents/'  and  on  the  power  of  sale  in  the 
will,  as  showing  that  the  testator  had  not  made  it  obligatory  upon 
his  trustees  to  convert  his  leaseholds  into  money. 

The  Yice-Ghancellor  held  that  the  leaseholds  were  not  to  be 
sold. 


MILLER  V.  HUDDLESTONE.  iw». 

July  17,19, 
(17  Simons,  71—83;  revsd.  3  Mac.  &  G.  513  ;  S.  C.  21  L.  J.  Ch.  1;  15  Jur.  24. 

1043.)  

Shadwbll, 
[Reversed  on  appeal,  as  reported  in  3  Mac.  &  6.  518.]  v..c. 

[71] 


EVANS  V.  EVANS  (2). 

(17  Simons  86—109;  S.  0.  14  Jur.  383.) 

A  testator  devised  certain  tithes  to  his  nephews  D.  and  W.  for  their  lives, 
successively;  and,  after  the  expiration  thereof,  to  the  several  provisions 
and  uses  therein  expressed  and  contained  of  and  concerning  his  real 
estates :  and  he  devised  all  his  real  estates  of  what  nature  or  kind  soever, 
and  wheresoever  situate,  subject  to  the  payment  of  his  debts  &c.,  in  aid  of 
his  personal  estate,  to  his  niece,  and  her  sons  in  strict  settlement,  with 
remainders  to  his  nephew,  W.  and  his  sons,  and  to  two  other  persons  and 
their  sons,  in  like  manner,  with  remainder  to  another  person  in  fee.  The 
niece  married  and  had  a  son  after  the  date  of  the  will ;  and  the  testator,  by 
a  codicil,  devised  all  his  real  estates  of  what  nature  or  kind  soever,  to  that 
son,  for  life,  with  limitations,  by  way  of  remainder,  to  his  first  aud  other 
sons  in  tail  male ;  and,  on  failure  of  such  issue,  he  devised  all  his  said  real 
estates  in  the  manner  mentioned  in  his  will,  and  declared  that  the  devises 
thereinbefore  made,  should  take  effect  in  precedence  to  the  devises  of  his 
real  estates,  contained  in  his  will:  Held  that  the  words  *'all  my  real 
estates,"  in  the  will,  did  not  include  the  tithes ;  but  that  those  words,  in 
the  codicil,  did  include  them ;  and,  consequently,  that  the  estates  for  life 
in  the  tithes,  limited  to  the  testator's  nephews  D.  and  W.  by  the  will,  were 
postponed  to  the  limitations,  in  the  codicil,  to  the  son  of  the  testator*s  niece 
and  his  sons. 

The  testator  gave  1,500/.  to  his  illegitimate  son,  to  be  paid,  with  interest, 
within  twelve  months  next  after  his  decease,  and  he  charged  that  sum  upon 
his  farm  called  L.  And  he  gave  other  legacies,  and  directed,  as  to  some 
of  them,  that  they  should  be  paid  by  his  executors :  and  he  charged  his 
real  estates  with  the  payment  of  his  funeral  and  testamentary  expenses 


(1)  67  R.  R.  163  (4  Hare,  624). 

(2)  In  re  Town/ a  Settled  Estate  (1888) 

B.B. — VOL.  LZXXIU. 
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Shadwell, 
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EvAMS  Mid  debts,  in  aid  of  his  personal  estate.    By  a  codicil  he  confinned,  to  his 

r.  illegitimate  son,  all  devises,  gifts,  by  his  will,  made  to  him ;  and  desired  that 

Evans.  ^  ^g  ^^^  testator's)  debts,  annuities  and  legacies  (except  two  annuities 

thereby  given  to  A.  E.  and  S.  D.)  should  be  paid,  in  the  first  place,  out 
of  any  monies  he  might  die  possessed  of  in  the  3/.  per  cent.  Consols,  as 
far  as  they  would  extend;  and  he  charged  his  farm  called  R.  with  the 
payment  of  all  such  debts,  annuities  and  legacies  (except  as  aforesaid)  in 
aid  of  his  monies  in  the  'SI,  per  bents. :  Held,  that  the  1,500/.  was  not 
charged  on  the  farm  called  L.,  exclusively  and  in  exoneration  of  the 
testator's  personal  estate ;  but  that,  the  Consols  wei-e  to  be  applied  first, 
the  farm  called  H.  next,  the  testator's  general  personal  estate  next,  and 
the  farm  called  L.  last,  in  payment  of  it. 

The  testator  gave  the  residue  of  his  personal  estate  to  his  niece  and 
appointed  her  executrix.  By  a  codicil,  he  appointed  A.  and  B.  his  residuary 
legatees  and  executoi-s  :  Held,  that  the  gift  of  the  residue  to  the  niece  was 
wholly  revoked. 

The  testator,  by  his  will,  directed  that  certain  chattels  in  his  mansion- 
house,  should  be  annexed  thereto  and  be  inherited  and  enjoyed  by  the 
several  pei'sons  who  should  succeed  to  his  real  estates  under  the  limitations 
of  his  will.  By  a  codicil,  he  limited  his  estates  to  certain  other  persons, 
and  declared  that  those  limitations  should  take  effect  in  precedence  to  the 
limitations  in  his  will :  Held,  that  the  persons  entitled  under  the  limitations 
in  the  codicil,  were  entitled  to  the  benefit  of  the  dii*ection  respecting  the 
chattels  in  the  will. 

The    will  of    Herbert    Evans,    Esq.    was    dated  the   11th   of 
April,  1885,  and  was,  in  part,  as  follows : 

''I  direct  all  my  just  debts,  funeral  and  testamentary  expenses 
to  be  fully  paid  and  satisfied  out  of  my  personal  estate  not  herein- 
after specifically  bequeathed;  and  I,  hereby,  charge  and  make 
chargeable  all  my  real  estate  with  the  payment  of  such  just  debts 
and  expenses,  in  aid  only  of  such  personal  estate."  The  testator 
then  gave  directions  as  to  his  funeral,  and  gave  Evan  Davies,  by 
whom  it  was  to  be  conducted,  five  guineas,  and  one  guinea  to  each 
of  the  workmen,  mechanics,  labourers  and  servants  who  should  be 
in  his  employ  and  service  at  his  death,  to  be  paid  by  his  executrix. 
[♦87]  "I  give  and  bequeath,  to  my  illegitimate  son,  William  *  Jones 

Evans,  1,5002.,  to  be  paid  him,  together  with  the  interest  for  the 
same  after  the  rate  of  52.  per  cent,  per  annum,  within  the  period  of 
twelve  months  next  after  my  decease,  without  any  deduction  there- 
out whatsoever,  for  his  own  sole  and  separate  use,  benefit  and 
disposal ;  and  this  sum  of  1,500Z.  I  hereby  charge  upon  my  freehold 
farm  called  Llechwedd-y-cwm,  situate  in  the  parish  of  Llanwenog 
and  county  of  Cardigan,  now  rented  for  1001,  per  annum ;  which 
farm  I  purchased  before  marriage,  and  it  is  not  in  settlement  or 
otherwise  incumbered.  I  give  and  bequeath,  unto  my  illegitimate 
eon,  William  Jones  Evans  aforesaid,  his  executors,  administrators 
and  assigns  the  sum  of  1,500Z.,  upon  trust  that  he  and  they  do  and 
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shall,  vithin  twelve  months  next  after  my  decease,  lay  out  the       Evaks 
same,  in  sums  of  300Z.  each,  in  purchasing  annuities  for  the  respec-       evans. 
tive  lives  of  the  five  daughters  of  my  sister,  Anna  Williams,  to  be 
paid  to  them  respectively,  during  their  respective  lives,  to  and  for 
their  sole  use  and  benefit,  separate  and  apart  from  their  several  and 
respective  present  and  future  husbands." 

"I  give  and  devise  unto  the  Rev.  David  Williams,  fifth  son  of  my 
said  sister,  and  his  assigns,  all  and  every  my  shares,  parts  and 
proportions  of  and  in  the  tithes  yearly  arising,  growing  and  renewing 
within  the  said  parish  of  Llanwenog  and  the  titheable  places  thereof 
(save  and  except  the  tithes  yearly  arising,  renewing  and  increasing 
in,  upon  and  from  the  demesne  lands  and  hereditaments  called 
Highmead)  to  hold  the  same,  with  the  appurtenances,  unto  and  to 
the  use  of  the  said  David  Williams  and  his  assigns,  for  and  during 
his  natural  life,  but  subject  to  the  proviso  next  hereinafter  con- 
tained: (that  is  to  say)  provided  always  and  the  last  aforesaid 
*devise  is  upon  this  express  condition,  that  if,  at  any  time  during  [  *88  ] 
his  life,  the  said  David  Williams  shall  or  may  have  or  receive,  from 
or  by  means  of  any  ecclesiastical  living  or  preferment,  an  annual 
income,  sum  or  sums  of  money  amounting,  altogether  and  clear  of 
all  payments  and  deductions  whatsoever,  to  the  sum  of  4(K){.,  then 
and  from  thenceforth  the  said  last-mentioned  devise  to  him  and 
his  assigns,  shall  cease  and  determine,  and  my  said  shares,  parts 
and  proportions  of  and  in  the  said  tithes,  shall  go  and  be  possessed, 
in  like  manner,  by  his  brother,  Watkin  Williams,  for  the  period 
of  his  life  only;  then  and  after  the  expiration  thereof,  to  the 
several  provisions  and  uses  herein  expressed  and  contained  of  and 
concerning  my  real  estate." 

''  I  do  hereby  will  and  direct,  and,  for  that  purpose,  bequeath 
that  all  and  every  the  books,  pictures,  plate,  furniture  and  effects 
of  or  usually  in  or  about  my  mansion-house  at  Highmead,  shall  be 
considered  as  or  in  the  nature  of  heir-looms,  and  pass,  with  my 
said  house,  in  the  same  manner  as  if  they  were  land  or  other  real 
property  appurtenant  or  appendant  thereto,  and  shall,  accordingly, 
continue  annexed  to  my  said  mansion-house  as  long  as  the  law  will 
permit,  and  be  inherited  and  enjoyed  by  the  several  persons  who 
shall  succeed  to  my  real  estate  under  or  by  virtue  of  the  limitations 
of  this  my  will ;  for  so  they  passed  to  me.  And  I  hereby  devise 
and  direct  that  proper  inventories  shall,  immediately  after  my 
decease,  be  made  and  taken,  by  my  executrix  hereinafter  named, 
of  all  the  said   pictures,   books,   plate,   furniture  and  effects  so 

19—2 
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KvANs       bequeathed  as  heir-looms  as  aforesaid,  and  signed  by  her,  and  a 

EvANB.       ^^^  ^^^  attested  copy  thereof  be  deposited  with  the  title  deeds  and 

[  *t»9  J       writings  concerning  my  real  estates,  for  the  better  ^information 

of  the  person  or  persons  who  shall,  from  time  to  time,  sacceed 

thereto." 

''  I  give  and  devise  all  my  real  estates,  of  what  nature  or  kind 
soever  and  wheresoever  situate,  subject  to  the  payment  of  my  just 
debts,  funeral  and  testamentary  expenses  in  aid  of  my  personal 
estate  as  aforesaid,  unto  and  to  the  use  of  my  niece,  Mary  Anne 
Elizabeth  Evans,  and  her  assigns,  for  and  during  her  life,  and, 
after  the  determination  of  that  estate  by  any  means  in  her  lifetime, 
to  the  use  of  the  said  William  Jones  Evans  and  the  Eev.  William 
Jones  and  their  heirs,  during  the  life  of  the  said  Mary  Anne 
Elizabeth  Evans,  in  trust  for  her  and  her  assigns,  and  to  support 
the  contingent  uses  and  estates  hereinafter  limited ;  and,  after  the 
decease  of  the  said  Mary  Anne  Elizabeth  Evans,  to  the  use  of  her 
first  and  other  sons  and  the  heirs  of  his  and  their  bodies,  according 
to  priority  of  birth,  and,  for  default  of  such  issue,  to  the  use  of  my 
nephew,  Watkin  Williams,  fourth  son  of  my  said  late  sister,  Anna 
Williams,  and  his  assigns  for  and  during  his  life;  and,  after  the 
determination  of  that  estate  by  any  means  in  his  lifetime,  to  the 
use  of  the  said  William  Jones  Evans  and  the  Bev.  William  Jones, 
&c. ;  and,  after  the  decease  of  my  said  last-mentioned  nephew,  to 
the  use  of  his  first  and  other  sons  and  the  heirs  of  his  and  their 
bodies,  according  to  the  priority  of  birth  :  "  with  remainders  to  the 
use  of  Henry  Vaughan,  son  of  the  testator's  late  nephew  Edward 
Yaughan,  for  life  and  to  his  first  and  other  sons  in  tail;  with 
remainders  to  the  use  of  Herbert  Bice,  for  life,  and  to  his  first  and 
other  sons  in  tail ;  with  remainder  to  the  use  of  William  Jones 
Evans  in  fee. 
[  *90  ]  ''I  give  and  bequeath,  unto  my  wife,  Elizabeth  Evans,  ^thesnm 

of  500Z.,  to  be  paid  to  her,  her  executors,  administrators  or  assigns, 
by  my  executrix  hereinafter  named,  within  twelve  calendar  months 
next  after  my  decease,  without  interest,  upon  this  express  condition 
that  she,  the  said  Elizabeth  Evems,  do  and  shall,  by  some  good  and 
sufficient  deed  or  deeds  or  instrument  or  instruments  in  writing, 
bind  herself  to  receive,  from  the  person  who,  for  the  time  being, 
shall  be  in  the  possession  of  my  real  estate  under  the  limitations 
aforesaid,  an  annual  sum  of  5002.,  in  lieu  of  herself  taking  posses- 
sion of  the  hereditaments  settled  upon  her,  by  way  of  jointure,  by 
the  settlement  made  upon  our  marriage  or  afterwards,  for  so  long 
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time  aa  the  said  annuity  of  600Z.  shall  be  regularly  paid  to  her  by       Evaks 
half-yearly  payments."  evI'ns. 

"  All  the  rest  and  residue  of  my  personal  estate  and  effects  of 
what  nature  or  kind  soever,  I  give  and  bequeath  unto  my  said  niece, 
Mary  Anne  Elizabeth  Evans." 

The  testator  then  declared  that,  if  any  of  the  legatees  or  devisees 
under  his  will,  should  go  into  mourning  on  account  of  his  death, 
they  should  forfeit  their  legacies  in  case  they  were  legatees,  and  the 
estate  and  interest  thereby  devised  to  them,  in  case  they  were 
devisees ;  and  he  appointed  his  niece,  Mary  Anne  Elizabeth  Evans, 
executrix  of  his  will. 

The  testator  made  a  codicil  of  the  same  date  as  his  will,  and 
thereby  gave  to  his  nephew  Watkin  Williams,  a  legacy  of  500Z.,  to 
be  paid  by  his  executrix,  at  the  end  of  twelve  calendar  months  next 
after  his  decease. 

The  testator  made  a  second  codicil,  which  was  dated  the  9th  of 
October,  1888,  and  thereby,  after  giving  a  *further  legacy  of  500i.  [  •^i  J 
to  his  wife,  and  all  the  houses,  outhouses  and  appurtenances  called 
Highmead,  together  with  the  gardens  and  orchards  thereto  pertain- 
ing, and  certain  fields  and  pieces  of  land  near  thereto,  for  her  life, 
provided  she  should  reside  in  the  house  six  months  in  the  year,  he 
declared  that,  if  she  should  not  do  so,  the  premises,  together  with 
the  lands,  appurtenances  and  furniture,  should  be  dealt  with 
according  to  the  provisions  laid  down  in  his  will :  and,  after  revok- 
ing the  legacies  of  8002.  each,  given  by  his  will,  to  the  daughters  of 
his  sister  Anna  Williams,  and  the  legacy  of  600Z.  thereby  given  to 
his  nephew,  Watkin,  and  leaving  all  of  them  1002.  each  in  lieu 
thereof,  and  after  giving  legacies  to  certain  other  persons,  he 
proceeded  thus  :  ''  And  whereas,  in  my  last  will,  I  have  placed  my 
nephew,  Watkin  Williams,  in  the  entail  in  my  estates  real  and 
personal  after  his  cousin  Mary  Anne  Elizabeth  Evans,  now  Mary 
Anne  Elizabeth  Davies,  and  her  heirs  male ;  and  after  the  name, 
in  my  will  aforesaid,  of  Watkin  Williams  so  in  entail  placed,  I  have 
named  Henry  Yaughan,  and,  after  the  said  Henry  Yaughan  I  have 
named,  in  the  said  entail,  Herbert  Bice,  I  hereby  alter  and  change 
the  disposition  in  my  will,  in  so  far  as  that  the  name  of  my  nephew, 
David  Williams,  shall  come  in  and  be  and  be  in  force  in  my  will 
next  to  the  name  of  his  brother,  Watkin  Williams,  and  this  for  all 
estates  real  and  personal  possessed  by  me  in  my  own  right ;  the 
estates  settled  upon  his  children  by  my  father,  not  being  introduced 
into  the  account.'* 
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BvANs  The  testator  made  a  third  codicil,  which  was  dated  the  19th  of 

Evans.  November,  1839,  and  thereby  appointed  his  nephew,  David  Williams, 
in  conjunction  with  his  illegitimate  son,  William  Jones  Evans,  to 
be  the  trustees  and  executors  of  his  will  and  codicils,  and  gave 

[  '92  J  William  ♦Jones  Evans  a  legacy  of  200i.  in  addition  to  the  legacy  left 
him  by  the  will :  and  the  testator  declared  that  all  the  estates  left  and 
disposed  of  by  his  will,  were  so  left  without  impeachment  of  waste 
against  any  one  in  possession  of  the  same  in  due  succession,  each 
to  be  permitted  to  cut  and  fell  timber  for  repairs  of  all  buildings  on 
the  estate  when  necessary. 

The  testator  made  a  fourth  codicil,  which  was  dated  the  2nd 
of  May,  1842,  and  thereby  gave  l,500i.  to  David  Williams  and 
William  Jones  Evans  in  trust  to  lay  it  out  in  the  purchase  of 
an  annuity  for  each  of  the  five  daughters  of  his  sister,  Anna 
Williams,  who  should  be  living  at  his  decease ;  and  he  directed  that 
the  legacy-duty  upon  that  sum  should  be  paid  out  of  his  residuary 
personal  estate:  and  he  gave  his  messuage  and  lands,  called 
Maes-y-gaer,  to  the  intent  that  Anne  Evans,  the  mother  of  Sarah 
Davies,  who  was  the  wife  of  John  Davies  of  Maes-y-gaer,  might, 
during  her  life,  receive,  out  of  the  rents  and  profits  thereof,  an 
annuity  of  8L,  and  to  the  intent  that  Sarah  Davies,  might,  after  her 
mother's  death,  receive,  in  like  manner,  an  annuity  of  the  same 
amount ;  and  he  directed  that  they  should  have  the  same  or  the 
like  remedies,  by  distress,  for  the  recovery  of  their  respective 
annuities,  as  landlords  had  for  the  recovery  of  rent  in  arrear  upon 
common  leases.     The  codicil  then  continued  as  follows  : 

''And,  subject  to  the  said  several  annuities  and  to  the  remedies 
for  the  recovery  thereof,  I  give  and  devise  the  said  hereditaments 
to  the  uses  hereinafter  declared  of  and  concerning  my  real  estate. 
I  give  and  devise  all  my  real  estates  of  what  nature  or  kind  soever, 
subject,  as  to  my  freehold  farms  called  Bhydybout  and  Capel  Jago, 

[  '93  ]  to  the  charge  hereinafter  contained,  unto  Herbert  *Davies,  son  of  my 
niece  Mary  Anne  Elizabeth  Davies,  for  his  life,  with  remainder,  on 
the  determination  of  his  estate  in  his  life-time,  to  my  executors  and 
administrators  for  his  life,  upon  trust  to  preserve  the  contingent 
remainders  hereinafter  limited,  but  to  permit  him  to  receive  the 
rents  and  profits ;  with  remainder  to  the  first,  second  and  every 
other  subsequent  son  of  the  said  Herbert  Davies,  successively,  accord- 
ing to  seniority,  in  fee  simple ;  so  that  the  estate  of  such  first,  second 
or  subsequent  son  shall,  in  the  event  of  his  death  under  the  age 
of  twenty-one  years  without  leaving  male  issue  living  at  his  death, 
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be  divested  and  go  to  his  brother ;  but,  if  there  shall  be  no  son  of       Kvaks 
the  said  Herbert  Davies,  or  none  who  shall  attain  the  age  of  twenty-       eyamb. 
one  years  or  die  under  that  age  leaving  issue  male  living  at  his 
death,  then   I  give  and  devise  all  my  said  real  estates,  subject 
as  aforesaid,  to  every  son  of  my  said  niece,  Mary  Anne  Elizabeth 
Davies  and  his  issue  male  in  succession ;  so  that  every  eldest  son 
and  his  issue  male  may  be  preferred  to  every  younger  son  and  his 
issue  male ;  and  so  that  every  such  son  may  take  an  estate  for  his 
life  with  remainder  to  his  first  and  every  subsequent  son,  succes- 
sively, according  to  seniority,  in  tail  male ;  and,  on  failure  of  such 
issue,  then  I  give  and  devise  all  my  said  real  estates  in  such  manner 
as  is,  in  that  behalf,  mentioned  in  my  said  will ;  hereby  declaring 
it  to  be  my  will  that  the  devises  hereinbefore  made  shall  take  eflfect 
in  precedence  to  the  devises  of  my  real  estates  contained  in  my  said 
will:  and  I  hereby  direct  that    every  person  who  shall   become 
entitled  in  possession  to  my  said  real  estates  by  virtue  of  the  devises 
hereby  made,  shall,  within  eighteen  calendar  months  after  he  have 
become  so  entitled,  endeavour  to  obtain  an  Act  of  Parliament  or 
license  from  the  Grown,  authorizing  such  person  to  assume  and  use 
the  surname  of  Evans,  and  also  the  *arms  of  my  late  father  Herbert       [  *^4  1 
Evans,   Esq.,   of  Highmead  aforesaid,  and,  in  case  of  neglect  or 
refusal  to  comply  with  these  requisitions,  the  estate  hereby  devised 
to  the  person  so  neglecting  or  refusing,  shall  cease  and  the  subse- 
quent devises  be  accelerated.     I  give  and  bequeath  to  Evan  Jones 
one  annuity  or  yearly  sum  of  6L  during  his  life,  to  be  paid  him, 
half-yearly,  by  my  executors  ;  the  first  payment  thereof  to  be  made 
at  the  end  of   six   calendar   months  next   after  my  decease.      I 
hereby  confirm,  to  the  said  William  Jones  Evans,  his  executors, 
administrators  and  assigns,  all  devises,  gifts  (i),  by  my  said  will  and 
codicils  to  him  made.     I  desire  that  all  my  debts,  annuities  and 
legacies  (save  and  except  the  said  annuities  hereby  given  to  the 
said  Anne  Evans  and  Sarah  Davies)  shall  be  paid,  in  the  first  place, 
out  of  any  monies  I  may  die  possessed  of  invested  in  8Z.  per  centum 
per  annum  Consolidated  Annuities  as  far  as  they  will  extend ;  and 
I  charge  all  my  said  freehold  farms,  called  Bhydybout  and  Gapel 
Jago,  with  the  payment  of  all  such  debts,  annuities  and  legacies 
except  as  aforesaid,  in  aid  of  the  monies  I  may  die  possessed  of  and 
invested  as  aforesaid:     And,   lastly,   I   appoint   the    said  David 

(1)  In  the  copy  of  the  will  and  nished,  the  word  "and"  was  not 
codidls  which  was  produced  in  Court,  inserted  between  the  words,  "  devises, 
and  with  which  the  reporter  was  fur-      gifts." 


1849.     CH.     17  SIMONS,  94—96.  [r.r. 

E?AM8  Williams  and  William  Jones  Evans  residuary  legatees  and  execntors 
EvAKB.       of  my  will  and  the  codicils  thereto. 

The  testator  died  on  the  7th  of  March,  1848.  After  his  decease,  ibe 
licence  of  the  Crown  was  obtained,  on  behalf  of  Herbert  Davies,  the 
son  of  the  testator's  niece  Mary  Anne  Elizabeth  Davies,  who  was  an 
infant,  to  take  the  name  and  arms  of  Evans,  in  pursuance  of  the 
direction  for  that  purpose  contained  in  the  fourth  codicil :  and  he 
[  *9^  ]  instituted  this  suit,  by  his  next  friend,  to  have  *the  will  and  codicils 
established  and  the  trusts  of  them  carried  into  execution. 

The  cause  was  heard  in  July,  1844,  and  the  Master  having  made 
a  separate  as  well  as  his  general  report  in  pursuance  of  the  decree, 
and  having  found,  by  the  former,  that  the  legacy  of  1,500{.  given  by 
the  will,  to  the  defendant  William  Jones  Evans,  was  charged 
exclusively  upon  the  testator's  farm  called  Llechwedd-y-cwm,  not 
in  aid  but  in  exoneration  of  the  testator's  personal  estate,  a  petition 
was  presented,  by  William  Jones  Evans  and  David  Williams,  the 
testator's  executors  and  residuary  legatees,  praying,  amongst  other 
things,  that  the  separate  report  might  be  confirmed :  and  another 
petition  was  presented,  by  the  plaintiff,  praying  that  it  might 
be  referred  back,  to  the  Master,  to  review  his  decision  so  far  as  it 
regarded  the  legacy ;  and  that  it  might  be  declared  that  the  legacy 
was  charged  upon  the  farm  called  Llechwedd-y-cwm,  in  aid  only, 
and  not  in  exoneration  of  the  testator's  personal  estate.  Those 
petitions  now  came  on  to  be  heard ;  and,  the  cause  came  on  to 
be  heard  for  further  directions  at  the  same  time. 

It  was  arranged,  amongst  the  counsel,  that,  before  the  question 
raised  by  the  petitions  was  argued,  a  question  which  arose  upon  the 
fourth  codicil  taken  in  connection  with  the  will,  should  be  discussed  ; 
and  that,  though  it  was  a  legal  question,  it  should  be  decided  by  the 
Yioe-Ghancbllor.  That  question  was,  whether  the  plaintiff  did 
not  take,  under  the  fourth  codicil,  a  life  estate,  in  possession,  in  the 
tithes  devised,  by  the  will,  to  David  and  Watkin  Williams  for  their 
lives  successively,  as  well  as  in  the  other  real  estates  of  the  testator. 

[  96  ]  Mr.  Bethell  and  Mr.  WiUcock,  for  the  plaintiff,  said  that  it  would 

be  contended  that  the  words :  "  all  my  real  estates/'  as  used  in  the 
will,  did  not  include  the  tithes ;  and  that  those  words,  as  used  in 
the  fourth  codicil,  were  to  receive  the  same  limited  construction. 
There  could,  however,  be  no  doubt  that  the  language  of  the  will 
was  sufficiently  comprehensive  to  include  the  tithes :  but,  however 
that  might  be^  the  language  of  the  codicil  was  free  from  all  doubt : 
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4«  ibe  testaior  liad    thereby  devised  all  his  real  estates  of  what 

nfttuie  ox  limd   soever  ;   and  had  not,  as  he  had  in  his  will,  added 

ihe  words  ^  ^'  vrlieresoever  situate,'' which  might  afford  some  ground 

tot  contending  that  he  meant  to  devise  only  estates  that  admitted  of 

lo«ii\jy,  ^hich  tithes  did  not:  that  the  case  of  Hearle  v.  Hicks (\) 

ii\v\t\i,  pTobab\y,  would  be  cited  on  the  other  side,  did  not  apply  ; 

ioT  the  lourth  codicil  did  not  revoke  the  limitations  in  the  will,  but 

only  postponed  them  ;  and  so  made  the  devise  of  the  tithes  a  devise 

in  remamder,  instead  of  a  devise  in  prasenti  as  it  was  by  the  will : 

that, it  the  words  ''real  estates"  did  not  include  tithes,  there  was  an 

intestacy  as  to  the  tithes  of  Highmead ;  for  they  were  expressly 

excepted  out  of  the  devise  to  David  and  Watkin  Williams. 

3/r.  Maney  appeared  for  a  defendant  who  was  not  interested  in 
the  question  in  discussion. 

3/r.  R6U  and  3/r.  Greene^  for  William  Jones  Evans  and  David 
WilliamSy  and  3/r.  James  Parker  and  3/r.  Lewin  for  Watkin 
Williams,  said  that  the  whole  scope  of  the  will,  showed  that  the 
testator  called  tithes,  ''  tithes,"  and  every  kind  of  real  property, 
except  tithes,  "  real  estate."  ♦  ♦  They  concluded  by  observing  that 
the  devise  in  the  fourth  codicil,  did  not  include  any  property  except 
what  was  comprised  in  the  residuary  devise  in  the  will,  and  that 
the  only  effect  of  it  was  to  make  the  plaintiff  and  the  other  issue 
male  of  the  testator's  niece.  Mar}'  Anne  Elizabeth  Davies,  take  that 
property  in  priority  to  the  residuary  devisees  under  the  will: 
Hearle  v.  Hicks,  Haiicox  v.  Abbey  (2),  Bateman  v.  Lord  Roden  (3). 

Mr,  Stuart,  Mr.  Heberd^n,  Mr.  Bates,  and  3/r.  Wickens 
appeared  for  other  parties. 

Mr.  Bethell  replied. 

Ths  Vice-Chakcbllor  : 

It  seems  to  me  to  be  plain  that  the  words  '*  real  estates  "  in  the 
will,  do  not  include  the  fee  of  the  tithes :  the  only  question  is 
whether  those  words  in  the  fourth  codicil,  do  or  do  not  include  it. 
That  question  depends  so  much  upon  minute  expressions  in  the 
instnunents,  that  I  shall  read  them  all  over,  carefully,  before  I 
decide  it. 

(1)  3«  R.  R.  1  (1  Cl.  &  Fin.  20).  (3)  68  R.  D.  253  (1  Jo.  &  Lat.  356). 

f^2)  »  H.  B.  T24  (11  Vea.  179). 
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Evans       Thb  Yicb-Ghancellor  : 

r. 

Evans.  In  this  case,  I  am  going  to  express  an  opinion  which  I  have 

J^yjR.      entertained  ever  since  I  read  over  the  will  and  codicilsfor  the  first  time. 
I  think  that  it  is  perfectly  plain,  upon  the  language  of  the  willt 
that  the  gift  of  the  tithes  made  by  the  will,  to  David  and  Watkin 
Williams,  in  succession,  is  revoked  by  the  devise  in  the  last  codicil. 
The  case  in  the  House  of  Lords  to  which  I  was  referred,  bears, 
upon  the  face  of  it,  essential  marks  of  difference  from  the  present 
case.    What  my  Lord  Chief  Justice  Tindal  said  in  delivering  the 
judgment,  I  perfectly  accede  to.    He  first  makes  a  general  repre- 
sentation of  what  the  case  was;   and  then  he  says,  *' Whether, 
therefore,  this  devise  was  revoked,  must  be  determined,  not  by  any 
express  words  to  that  effect,  but  by  the  consideration  whether,  upon 
the  construction  of  the  codicil,  the  devise  and  disposition  therein 
contained,  must,  of  necessity,  be  held  inconsistent  with  the  devise 
[  *^^  ]       *to  the  wife  "  (i).     That  has  reference  to  the  particular  expression 
in  the  codicil  to  which  his  Lordship  refers  as  showing  that  the 
testator,  there,  expresses  an  intention  to  revoke  some  only  of  the  dis- 
positions in  his  will.     Now,  in  this  case,  the  testator  having  made 
that  particular  provision  in  favour  of  his  nephew,  David,  with  a 
contingent  remainder  to  his  other  nephew,   Watkin,  directs  that 
the  tithes,  which  were  the  subject  of  the  provision,  shall,  after  the 
expiration  of  the  interests   limited   to   them,  go  to  the  several 
provisions  and  uses  therein  expressed  and  contained  of  and  con- 
cerning his  real  estate.     So  that  it  is  plain,  on  the  face  of  the  wilb 
that  there  is,  first  of  all,  a  devise  of  the  tithes  in  question,  of  that 
limited  nature,  with  an  express  declaration  that  the  reversion  of  the 
tithes  shall  go  according  to  the  devises  that  follow  respecting  the 
bulk  of  his  real  estate.     It  does  not  appear  to  me  that  there  is 
anything,  in  the  further  part  of  the  will  or  the  first  or  second 
codicil,  that  relates  to  the  matter ;  but,  in  the  third  codicil,  there  is 
this  passage :  ''AH  the  estates  left  and  disposed  of  by  my  will,  are 
hereby  declared  to  be  so  left  without  impeachment  for  waste  against 
every  one  in  possession  of  the  same  in  due  succession,  each  to  be 
permitted  to  cut  and  fell  timber  for  repairs  of  all  buildings  on  the 
estate,  when  necessary."     Then  I  should  observe  that,  by  this  third 
codicil,  he  appoints  his  nephew,  David,  and  his  illegitimate  son, 
William  Jones  Evans,  to  be  his  executors.    And,  by  the  fourth 
codicil,  which   is   the   codicil  in  question,  he  subjects  a  certain 
tenement,  called  Maes-y-gaer,  to  the  payment  of  certain  annuities : 
(1)  36  B.  R  at  p.  9  (1  01,  &  Fin.  29). 
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and  then  he  says  :  "  And,  subject  to  the  said  several  annuities  and  Evans 
to  the  remedies  for  the  recovery  thereof,  I  give  and  devise  the  said  kva'ns. 
hereditaments  to  the  uses  hereinafter  declared  of  and  concerning 
my  real  estate,"  which  is  very  much  following  the  train  of  thought 
and  the  expression  of  ideas  which  are  found  in  *the  will ;  because,  C  *^^  ] 
there,  the  reversion  of  the  tithes  is  given  in  language  of  much  the 
same  nature,  by  way  of  reference.  Then  he  gives  and  devises  all 
his  real  estates  of  what  nature  or  kind  soever,  subject,  as  to  his 
freehold  farms  called  Bhydybout  and  Gapel  Jago,  to  the  charge 
thereinafter  contained,  (which  charge  he  does  not  make  until  he 
comes  to  the  last  sentence  but  one  in  the  codicil)  in  such  a  manner 
as  to  make  the  plaintiff,  his  great  nephew,  who  had  then  lately 
come  into  esse,  take  for  life,  with  remainder  to  his  issue.  The 
testator  then,  after  limiting  the  estates  which  were  to  be  taken  by  that 
favoured  individual  and  his  issue,  says :  •'  And  on  failure  of  such 
issue,  then  I  give  and  devise  all  my  said  real  estates  in  such  manner 
as  in  that  behalf  mentioned  in  my  said  will,  hereby  declaring  it  to 
be  my  will  that  the  devises  hereinbefore  made,  shall  take  effect  in 
precedence  to  the  devises  of  my  real  estates  contained  in  my  said 
will."  Now,  that  is  all  perfectly  plain.  The  general  effect  of  the 
will  is  to  make  a  devise,  in  the  first  instance,  of  the  real  estates : 
then  this  last  codicil,  unquestionably,  comprehends  all  the  real 
estates ;  and  the  only  question  is,  whether  these  last  words  of 
reference  can  be  considered  as  cutting  down  the  large  and  general 
meanuig  of  the  words  used  in  the  first  part,  so  as  to  adapt  them 
only  to  the  real  estate  which,  in  effect,  was  devised  by  the  will : 
when  I  say  devised  by  the  will,  I  mean,  devised  by  the  will  after  the 
limitation  of  the  tithes  to  the  two  tenants  for  life  in  succession. 
Now  it  should  be  observed  that  there  is  nothing  whatever,  on  the 
face  of  the  will  or  codicils,  to  show  that  there  was  any  alteration 
whatever  in  the  testator's  real  estates ;  so  that  the  words,  of  them- 
selves, do  comprehend  all  the  real  estates  such  as  they  were  at  the 
time  of  the  will.  But,  when  I  find  that  he  goes  on  to  say: 
''  Declaring  it  to  be  my  will  that  the  devises  hereinbefore  '''made  [  •loi  j 
shall  take  effect  in  precedence  to  the  devises  of  my  real  estates 
contained  in  my  said  will,"  it  appears  to  me  that  all  doubt  upon 
that  question  is  taken,  positively,  away  ;  because  those  words  show 
that,  though  he  might  have  had  some  sort  of  favour  for  David,  first, 
and,  afterwards,  for  Watkin,  yet  the  engrossing  and  primary  object 
of  his  affection,  was  the  newly  born  son  of  his  niece.  And  I  am 
the  more  inclined  to  that  opinion,  when  I  find  that,  by  this  very 
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Evans  instrument,  David,  who  is  deprived,  as  I  think,  of  the  benefit  which 
KvANs.  he  would  have  taken  under  the  will,  is  made  one  of  the  residuary 
legatees.  My  opinion,  therefore,  is  that  this  case  is  essentially 
distinguished  from  the  case  in  the  House  of  Lords ;  because,  there 
the  testator  declared  an  intention  to  alter  some  only  of  the 
dispositions  in  his  will ;  and,  here,  the  testator  declares  that  the 
overwhelming  desire  of  his  mind,  as  expressed  in  the  fourth  codicil, 
was  that  his  great-nephew,  the  newly  born  son  of  his  niece,  should 
take  precedence  ;  and,  therefore,  he  must  have  it. 

Declare  that,  according  to  the  true  construction  of  the  will  and 
fourth  codicil  of  Herbert  Evans,  the  testator  in  the  pleadings 
named,  the  estate  for  life  given,  by  his  will,  to  the  defendant,  David 
Williams,  and  the  conditional  limitation  over  for  the  life  of  the 
defendant,  Watkin  Williams,  in  the  tithes,  parts,  shares  and 
proportions  of  tithes,  by  the  said  will  devised  to  them,  are 
postponed  until  after  the  termination  of  the  estates,  by  the  fourth 
codicil  to  the  said  testator's  will,  limited  to  the  plaintiff,  Herbert 
Davies  Evans,  for  life,  and  in  remainder  to  his  sons. 

[  102  ]  The  question  next  discussed  was  that  raised  by  the  petitions  : 

namely,  whether  the  Master  was  right  in  finding  that  the  legacy  of 
1,600{.  given  to  William  Jones  Evans  by  the  will,  was  charged, 
exclusively,  upon  the  testator's  farm  called  Llechwedd-y-Cwm,  not 
in  aid  but  in  exoneration  of  the  testator's  personal  estate. 

It  appeared  from  the  Master's  general  report,  that  the  Consols 
which  the  testator  died  possessed  of,  were  not  sufficient  to  pay  his 
debts  and  legacies  exclusive  of  the  legacy  of  1,5002. ;  and  that  he 
was  only  tenant  for  life  of  the  farm  called  Capel  Jago. 

Mr.  BetheU  and  Mr,  WiUcock,  in  support  of  the  plaintiff's 
petition,  contended  that  the  testator's  general,  personal  estate  ^^as 
first  applicable,  and  that  the  farm,  called  Llechwedd-y-Cwm,  was 
secondly  applicable  to  the  payment  of  the  legacy  of  1,5002. :  and 
they  cited  Booth  v.  Blundell  (i),  and  Boughton  v.  Boughton  (2). 

[•lo:^]  Mr.  Stuart,  Mr.  James  Parker,  Mr.  Lewin,  SLud  Mr.  *B<ttes 

appeared  for  parties  in  the  same  interest  as  the  plaintiff. 

Mr.  Bolt  and  Mr.  Greene,  in  support  of  the  petition  presented 
(I)  15  R.  E.  93  (1  Mer.  193;.  (2)  73  II.  R.  116  ( i  H.  L.  C.  40e). 
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by  William  Jones  Evans  and  David  Williams,  said  *  *  that,  Evahb 
as  that  sum  was  directed  to  be  paid  oat  of  a  particular  estate,  it  Evaks. 
was  not  a  legacy  in  the  proper  sense  of  the  *word ;  but  was  a  [  "lo*  ] 
"  devise  **  or  "  gift "  and  was  alluded  to,  as  such,  in  that  part  of 
the  fourth  codicil  in  which  the  testator  confirmed  all  devises,  gifts 
made,  to  William  Jones  Evans,  by  his  will  and  codicils :  that  the 
testator's  personal  estate  was  not  applicable  to  the  payment  of 
that  sum,  nor,  indeed  was  it  applicable  to  the  payment  of  any 
of  the  legacies  given  by  the  will  and  codicils ;  inasmuch  as,  the 
testator  had  made,  by  his  fourth  codicil,  a  particular  provision  for 
the  payment  of  them  :  that,  at  all  events,  the  personal  estate  was 
not  to  be  resorted  to  until  the  Consols  and  the  farm  called  Gapel 
Jago  had  been  exhausted.  [They  cited  Jone$  v,  Brtice  (1),  Ainesbury  v. 
Brown  (2),  WeWy  v.  Rockcliffe  (3),  Lainphier  v.  Despard  (4),  Browne  v. 
Oroombridge  (6),  Choatv.  Yeats  (6),  Oittinsv,  Steele (7),  Buirell  v.  The 
Earl  ofEgremont  (8),  Batettuin  v.  Lord  Roden  (9),  and  other  cases.] 

The  Yige-Ghancbllor  : 

I  cannot  accede  to  the  Master's  finding. 

It  is  not  necessary  to  go  over  the  particular  words  in  the  will 
and  codicils ;  but  the  substance  of  them  is  this  :  that  the  testator, 
by  his  will,  gave,  to  his  illegitimate  son,  a  legacy  of  1,5002.  and 
charged  it  upon  one  of  his  farms ;  and  also  devised  to  him  the 
ultimate  remainder  in  fee  of  all  his  real  estates :  and,  the  testator, 
by  his  third  codicil,  gave,  to  the  same  individual,  a  legacy  of  *200L  ;  [  *i<>^  J 
and,  with  the  exception  of  the  residuary  bequest,  which  is  the  last 
thing  in  the  fourth  codicil,  those  things  which  I  have  stated, 
comprehend  all  the  benefits  which  the  son  was  to  take. 

Now  observe  what  the  testator  does.  By  the  fourth  codicil  he 
gives,  first  of  all,  certain  annuities  in  a  particular  manner,  which 
are  charged  in  a  particular  way.  Then,  after  having  introduced 
what  relates  to  the  general  devise,  he  says  :  "  I  hereby  confirm,  to 
the  said  William  Jones  Evans,  his  executors,  administrators  and 
assigns,  all  devises;  gifts  by  my  said  will  and  codicils  to  him 
made."  Therefore  the  testator  calls  to  his  recollection,  by  those 
words,  everything  which  was  previously  given  to  the  son ;  and  I 
do  not  see  that  there  is  anything  which  will  satisfy  the  words 

(1)  64  R.  R.  347  (U  Sim.  221).  (5)  20  R.  R.  326  (4  Madd.  495). 

(2)  1  Ves.  Sen.  477 ;  see  482.  (6)  20  R.  R.  239  (1  J.  &  W.  102). 

(3)  32  R.  R.  279  (I  Rues.  &  My.  (7)  18  R.  R.  7  (I  Swaiist.  24). 
671).  (8)  64  R.  R.  63  (7  Beav.  205). 

(4)  59  R.  R.  641  (2  Dr.  &  War.  ^^9).  (9)  68  R.  R.  253  (I  Jo.  &  Lat.  V5b). 
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Evans  "  devises/'  "  gifts/'  except  the  things  that  I  have  already  enume- 
EvANB.  rated:  and,  if  there  is  to  be  a  very  minute  criticism  upon  the 
\?ords,  there  would  be  no  gifts  in  addition  to  the  devise,  except  the 
legacies  of  1,5002.  and  2001.  Then,  all  those  things  being  fresh  in 
the  testator's  recollection,  he  writes  the  next  sentence  and  says : 
'*  I  desire  that  all  my  debts,  annuities  and  legacies  (save  and  except 
the  said  annuities  hereby  given  to  the  said  Anne  Evans  and  Sarah 
Davies)  shall  be  paid,  in  the  first  place,  out  of  any  monies  I  may 
die  possessed  of  invested  in  the  SL  per  cent,  per  annum  Consols, 
as  far  as  they  will  extend  :  and  I  charge  all  my  said  freehold  farmB, 
called  Bhydybout  and  Gapel  Jago,  with  the  payment  of  all  such 
debts,  annuities  and  legacies,  except  as  aforesaid."  So  that  there 
is  that  general  charge  of  all  debts,  annuities  and  legacies,  with  a 
marked  exception,  about  the  extent  of  which  there  can  be  no  doubt. 
Therefore  I  think  that  I  must  of  necessity  hold  that  the  legacy 
of  1,5002.,  which  is  given  in  the  first  part  of  the  will,  is  one 
[  *10G  ]  of  the  legacies  comprehended  *  under  that  general  charge ;  and 
consequently  I  must  overrule  the  Master's  report. 

After  the  judgment  had  been  pronounced,  a  discussion  took 
place  as  to  the  order  in  which  the  different  funds  which  were 
applicable  to  the  payment  of  the  testator's  debts,  annuities,  and 
legacies  Were  to  be  applied. 

Mr.  Roll  contended  that  the  Consols  were  to  be  applied  first, 
the  Bhydybout  farm,  second,  and  the  general  personal  estate,  third. 

Mr.  Money  contended  that  the  general  personal  estate  was   to 
be  applied  next  to  the  Consols. 

The  Vicb-Chancbllob  : 

The  testator  has  placed  all  his  legacies  on  the  same  footing  as  to 
payment :  and,  as  he  has  used  the  expression :  "  In  the  first 
place,"  the  necessary  consequence  is  that  the  Consols  are  to  be 
applied  first ;  the  Bhydybout  farm,  next ;  and  the  general  persoual 
estate  after  it. 

Declare  that  the  legacy  of  1,500Z.  given,  by  the  testator's  will,  to 
the  defendant  William  Jones  Evans,  is  charged  on  the  testator's 
farm  called  Llechwedd-y-Cwm,  in  aid  only  and  not  in  exoneration 
of  the  testator's  personal  estate  as  after  mentioned ;  and  that  the 
Bank  3/.  per  cent,  per  annum  Consolidated  Annuities  to  which  the 
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testator  was  entitled  at  the  time  of  his  death,  constituted  the  first       Evans 
fund  or  source  for  payment;  and  that,  according  to  the  true  con-       eva'ks. 
struction  of  his  will  and  codicils,  *his  freehold  farms  called  Rhydy-       [  ♦107  ] 
lK)ut  and  Capel  Jago  were  intended  to  constitute,  and,  his  interest 
in  the  farm  called  Capel  Jago  having  determined  on  his  death,  his 
estate  called  Khydyhout  constituted  the  second  fund  or  source  for 
payment,  and  that  his  general  residuary  personal  estate  consti- 
tuted the  third  fund  oi*  source  for  payment  of  all  the  testator's 
debts,  annuities  and  legacies,  except  the  annuities  given,  by  the 
fourth   codicil,  to  Ann  Evans  and  Sarah   Davies;  and   that   the 
deficiency  (if  any)  of  such  funds  to  answer   the   last-mentioned 
legacy  of  1,500Z.,  ought  to  be  raised  and  paid  out  of  the  farm  called 
Llech  wedd-y-C  wm . 

Another  question  was  whether  the  gift  of  the  residue  to  the 
testator's  niece,  Mrs.  Davies,  in  the  will,  was  wholly  revoked  by  the 
appointment  of  William  Jones  Evans  and  David  Williams  to  be 
residuary  legatees,  in  the  fourth  codicil ;  or  whether  Mrs.  Davies 
was  entitled  to  share  in  the  residue,  equally  with  those  gentlemen. 

It  appeared,  from  the  probate  copy,  that  power  was  reserved  to 
Mrs.  Davies,  to  come  in  and  prove  the  will  and  codicils. 

Mr.  Stuart  and  Mr.  Bates,  for  Mrs.  Davies,  said  that  William 
Jones  Evans  and  David  Williams  were  appointed  executors  and 
residuary  legatees,  in  addition  to  and  not  in  substitution  for  Mrs. 
Davies:  that  there  was  an  express  gift  of  the  residue  to  Mrs. 
Davies,  in  the  will,  and  no  express  revocation  of  that  gift  in  the 
codicil ;  and,  therefore,  the  Court  could  not  hold  that  the  gift  in 
the  will  was  revoked :  that  the  •  appointment  of  one  person  for  a 
particular  purpose,  was  not  revoked  *by  the  appointment  of  two  [  •108  ] 
other  persons  for  the  same  purpose :  that  the  question  had  been 
decided,  in  efifect,  by  the  Ecclesiastical  Court :  and  that  if,  as  that 
Court  had  decided,  the  office  of  executor  was  to  be  held  in  thirds, 
the  benefit  attached  to  that  office  was  to  be  held  in  like  manner  : 
Hearle  v.  Hicks  (1),  Barber  v.  Barber  (2),  Frewen  v.  Relfe  (a). 

The  Yicb-Chakgbllob  : 

You  must  construe  the  gift  of  the  residue  &s  quite  a  separate 
thing  from  the  appointment  of  executors. 

Declare  that  the  residuary  personal  estate  of  the  testator,  was 

(1)  36  B.  E.  1  (1  CI.  &  Fin..  20).  (li)  2  Br.  C.  C.  219. 

(2)  45  B.  E.  349^3  My.  &  Cr.  688). 
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bequeathed  to  the  defendants  William   Jones   Evans  and  David 
Williams  only,  in  equal  moieties. 

The  last  question  was  whether  the  persons  who  were  entitled  to 
the  testator's  real  estates  under  the  limitations  in  the  fourth 
codicil,  were  entitled  to  the  benefit  of  the  direction,  in  the  will,  that 
the  pictures,  books,  &c.  in  the  testator's  mansion-house,  should 
pass  therewith  and  continue  annexed  thereto,  and  be  inherited  and 
enjoyed  by  the  several  persons  who  should  succeed  to  his  real 
estates  under  or  by  virtue  of  the  limitations  of  his  will. 

Mr.  Roll  said  that  there  was  no  gift,  of  the  heir-looms,  to  the 
persons  who  took  the  real  estates  under  the  limitations  by  the 
codicil ;  and  that,  unless  some  person  should  come  into  possession 
of  the  estates,  under  the  limitations  in  the  will,  within  the  time 
prescribed  by  law,  the  heir-looms  would  be  undisposed  of,  and  that, 
in  the  mean  time,  they  would  go  to  the  residuary  legatees. 

The  Vicb-Chancbllor  : 

It  is  quite  true  that  the  testator  has  used  the  expression  which 
you  have  pointed  out :  ''  under  or  by  virtue  of  the  limitations  of  this 
my  will."  His  object  was  that  the  chattels  should  go  as  heir- 
looms, and  my  opinion  is  that  I  must  take  the  codicil  to  be  part  of 
the  will,  to  all  intents  and  purposes. 

Declare  that  the  pictures,  books,. plate,  furniture  and  eflFects,  by 
the  testator's  will  bequeathed  as  heir-looms,  are  to  be  enjoyed  by 
the  persons  entitled  to  the  testator's  real  estates  under  the  devise 
thereof  contained  in  the  fourth  codicil  to  his  will. 


SlIADWKLL, 

v.-c. 

[1111 


TRENCH  V.  HARRISON. 

(17  Simons,  111—119.) 

The  trustees  of  a  marriage  settlement,  being  empowei-ed  by  it  to  invest 
the  trust-funds  in  freehold  or  copyhold  estates  or  leasehold  estates  either 
for  lives  or  years,  with  the  written  consent  of  the  husband  and  wife, 
authorized  the  husband  to  purchase  a  certain  estate,  as  an  investment  of 
part  of  the  trust-funds :  and  afterwards  they  sold  out  a  sufficient  part  of 
those  funds  to  pay  for  the  estate,  and  the  husband  received  the  proceeds. 
The  estate  was  copyhold  for  lives,  and  the  purchase  was  made  by  the 
husband  in  his  own  name  without  the  wife's  consent:  Held,  nevertheless, 
that,  as  between  the  husband  and  the  trustees,  he  must  be  considered  to 
have  purchased  the  estate  for  them,  and  that  the  same  was  not  liable  to  his 
creditors. 
This  suit  was  instituted  by  a  creditor,  on  behalf  of  himself  and  all 
the  other  creditors,  of  John  Wroughton  Harrison,  deceased,  against 
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Elizabeth  Harrison,  the  widow  and  personal  representative,  and      Tbknoh 
Grace    Harrison,   the   only  child   and  heir  of  John   Wroughton     harbVbov. 
Harrison. 

By  an  order  in  the  cause,  made  on  the  petition  of  B.  Wroughton 
and  W.  Shuttleworth  (i),  who  were  the  trustees  of  the  settlement 
made  on  the  marriage  of  John  Wroughton  Harrison  with  the 
defendant  Elizabeth  Harrison,  the  Master  to  whom  the  cause  was 
referred,  was  directed  to  inquire  and  state  how,  and  under  what 
circumstances,  and  for  whom,  and  on  whose  account,  the  copyhold 
premises  purchased  of  Thomas  Edwards  as  in  the  petition  men- 
tioned, were  purchased,  (and  to  which  John  Wroughton  Harrison 
was  admitted  as  tenant  thereof  according  to  the  custom  of  the 
manor  of  which  the  same  were  holden)  and  by  whom,  and  with 
whose  money,  and  by  what  means,  and  how  obtained  the  sum  of 
1,587Z.  10^.,  the  purchase-money  for  the  same,  was  paid :  and  whether 
the  same  premises  were  vested  in  John  Wroughton  Harrison  in  his 
lifetime,  and  were  vested  in  the  defendant  Grace  Harrison,  as  a 
trustee  for  the  petitioners,  who  were  the  trustees  of,  or  otherwise 
upon  or  subject  to  the  trusts  of  the  settlement ;  or,  if  not,  whether 
any  and  what  sum  of  money  was  due,  from  John  Wroughton  Har- 
rison *in  his  lifetime,  and  was  then  due,  from  his  estate,  to  the  [  *112  j 
petitioners,  for  principal  and  interest  in  respect  of  monies  advanced 
or  paid  to  him,  for  the  purpose  of  the  said  purchase  or  otherwise, 
out  of  the  trust-funds  vested  in  them  under  the  settlement ;  and 
whether  the  petitioners  were  entitled  to  a  lien  upon  the  copyhold 
premises  for  securing  payment  of  the  same.  The  following 
particulars  appeared  from  the  report  made  in  obedience  to  that 
order. 

By  the  settlement,  Elizabeth  Harrison  assigned,  to  the  petitioners, 
several  sums  of  money  amounting  to  4,0001.,  to  which  she  was 
entitled  under  her  father's  will,  in  trust  to  invest  the  same  in  the 
public  stocks  or  funds,  or  in  Government  securities,  or  on  mortgage 
of  freehold  or  copyhold  estates,  or  leasehold  estates  either  for  lives 
or  years,  in  their  names,  with  power  to  alter  and  vary  such  stocks, 
funds  and  securities ;  and  in  trust  to  pay  the  interest,  dividends 
and  annual  proceeds  of  the  trust-monies,  stocks,  funds  and  securities, 
to  John  Wroughton  Harrison  and  his  wife,  for  their  lives  succes- 
sively, and,  after  the  decease  of  the  survivor  of  them,  upon  certain 
trusts  for  the  benefit  of  their  child  or  children  :  and  the  settlement 
empowered  the  petitioners,  at  any  time  or  times  during  the  joint 
(1)  Neither  of  those  geutlemen  was  a  party  to  the  suit 
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Tbknoh      lives  of  Mr.  and  Mrs.  Harrison,  or  during  the  life  of  the  survivor  of 
Habbison.    them,  with  the  consent  of  them,  or  of  the  survivor  of  them,  to  be 
signified  by  some  writing  under  their  hands  or  under  the  hand  of 
such  survivor,  to  lay  out  and  invest  all  or  any  part  or  parts  of  the 
trust-funds,  in  the  purchase  of  any  freehold,  copyhold  or  leasehold 
messuages,  lands,  tenements  or  hereditaments,  (of  which  no  greater 
share  or  proportion  than  one  fourth  should  be  leasehold,  nor  should 
any  such  leaseholds  be  held  for  less  than  sixty  years  from  the  time 
when  such  purchase  should  be  made)  to  be  conveyed  and  assured 
[  ♦lis  ]      unto  and  to  *the  use  of,  or  otherwise  vested  in  the  petitioners  and 
their  heirs,  executors,  administrators  and  assigns,  upon  the  trusts 
in  the  settlement  declared,  for  enabling  the  petitioners  to  resell  or 
reconvert  the  satne  premises  as  therein  mentioned,  and  for  the 
re-investment  of  the  monies  arising  therefrom  according  to  the 
trusts  aforesaid ;  and  upon  trust,  in  the  mean  time,  to  apply  the 
rents,  issues  and  profits  of  the  premises  upon  the  same  trusts  and 
in  the  same  manner  as  the  interest,  dividends  and  annual  proceeds 
of  the  monies  laid  out  in  tlie  purchase  thereof,  would  have  been 
applicable  if  the  same  had  not  been  so  laid  out :  the  parties  to  the 
settlement  thereby  declaring  that  tbe  messuages,  &c.  to  be  pur- 
chased with  all  or  any  part  of  the  trust-monies,  should,  for  the 
purposes  of  the  settlement,  be  considered  as  money  and  should  be  sub- 
ject to  the  same  trusts,  in  all  respects,  as  the  money  laid  out  therein 
would  have  been  subject  to,  if  the  same  had  not  been  so  laid  out. 
The  sums  assigned  to  the  petitioners  by  Elizabeth  Harrison  were 
invested  by  the  petitioners   in  Consols,   in    their   joint  names. 
Afterwards  John  Wroughton  Harrison  applied  to  the  petitioners,  in 
pursuance  of  the  power  for  that  purpose  contained  in  the  settlement, 
to  invest  part  of  the  monies  subject  to  the  trusts  thereof,  in  the 
purchase  of  freehold  or  copyhold  hereditaments ;  and,  in  1841,  he 
represented  to  the  petitioners,  that  an  opportunity  ofifered  for  the 
investment  of  a  part  of  the  trust-monies  in  the  purchase  of  the 
premises  referred  to  in  the  order,  and  which  were  held  of  the  manor 
of  the  sanctuary  of  St.  Stephen's  in  Cornwall ;  and  he  requested 
the  petitioners  to  sell  out  part  of  the  Consols,  and  to  invest  the 
proceeds  in  the  purchase  of  those  premises,  upon  the  trusts  of  the 
settlement.     The  petitioners,  having  been  furnished  with  the  valua- 
[  •114  ]      tion  and  particulars  *of  the  premises  and  the  terms  of  the  proposed 
sale,  employed  and  authorized  John  Wroughton  Harrison  (who  was 
a  practising  solicitor  and  attorney)  to  purchase  the  same  for  them, 
in  order  that  they  might  hold  tbe  same,  as  an  investment  of  part 
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of  the  truBt-fands,  upon  the  trusts  of  the  settlement.    Under  these      Trbnoh 
circamstances,  Harrison,  entered  into  a  treaty,  in  his  own  name,     Harbison. 
and  finally  agreed  with  the  lord  of  the  manor  to  purchase  the  copy- 
holds for  1,6872.  10«.    He  then  procured  and  sent,  to  the  petitioners, 
for  their  execution,  a  power  of  attorney,  authorizing  him,  as  their 
attorney  and  on  their  behalf,  to  sell  a  sufficient  part  of  the  Consols 
to  raise  the  1 ,587^  10^. :  and  the  petitioners  executed  the  power  of 
attorney  on  the  faith  and  understanding  that  the  1,687Z.  10^.  was  to 
be  invested  in  the  purchase  of  the  copyholds,  and  that  the  same 
would  be  conveyed  and  assured  to  them,  upon  the  trusts  of  the 
settlement.    Under  the  power  of  attorney,  Harrison  sold  a  sufficient 
part  of  the  Consols  to  produce  1,6872.  10^.,  and  he  received  the 
proceeds  and  applied  them  in  payment  of  the  purchase- money  for 
the  copyholds.  The  petitioners  alleged,  in  their  state  (i)  of  facts,  that, 
under  the  circumstances  aforesaid,  the  copyhold  premises  ought  to 
have  been  surrendered  to  them,  and  that  they  ought  to  have  been 
admitted  thereto  upon  the  trusts  of  the  settlement;    and   that 
they  understood,  from  Harrison,  and  were  led  by  him  to  believe, 
and  they  did  believe  that  the  copyholds  would  be  and  were  so  sur- 
rendered, and  that  they  had  been  admitted  tenants  of  the  same ; 
and  that  they  instructed  Harrison,  as  their  solicitor  and  on  their 
behalf,  to  provide  for  the  same  being  so  surrendered  and  for  their 
being  admitted  thereto :  but  that,  after  Harrison's  death,  they  dis- 
covered, for  the  first  time,  that  Harrison,  without  their  privity  or 
consent,  had  procured  himself  alone  to  be  admitted  to  the  copyholds. 
*The  admittance  (which  was  set  forth  in  the  Master's  report)  was       [  *ii^  ] 
to  the  efifect  that  Harrison,  as  sole  purchaser,  took  of  the  lord  of  the 
manor,  by  delivery  of  the  steward,  for  the  lives  of  the  Prince  of 
Wales,  Prince  George  of  Cambridge,  and  T.  C.  Powell,  all  those 
pieces  of  land,  &c.,  &c.,  to  hold  the  same  unto  the  Prince  of  Wales, 
Prince  George  of  Cambridge   and  T.   C.  Powell,  for  their  lives 
and  the  life  of  the  longest  liver  of  them,  successively,  according 
to  the  custom  of  the  manor,  yielding  and  paying  therefor,  yearly, 
to  T.  Edwards  (the  lord  of  the  manor)  his  executors,  administrators 
and  assigns,  lord  or  lords  of  the  manor  for  the  time  being,  during 
the  lives  of  the  Prince  of  Wales,  Prince  George  of  Cambridge  and 
T.  C.  Powell,  or  the  lifetime  of  the  longest  liver  of  them,  the  rent 
of  21.  6s.,  and  also  yielding,  upon  the  several  deaths  of  the  Prince 
of  Wales,  Prince  George  of  Cambridge  and  T.  C.  Powell,  the  sum  of 
102.  in  lieu  of  a  heriot,  according  to  the  custom  of  the  manor,  and 

(1)  Sic, 

20—2 
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T&ENCH  serving  the  office  of  reeve  when  thereanto  elected,  and  also  repairing 
Harrison.  ^^^  sustaining,  maintaining  and  keeping  all  and  singular  the  said 
lands  in  all  necessary  reparations  as  often  as  need  should  require, 
and  the  same  so  repaired  should  leave  and  yield  up ;  and  doing  and 
performing  all  burthens,  offices,  suits,  customs  and  services,  as  other 
tenants  of  the  manor  had  done  and  of  right  ought  to  do. 

The  Master  found  that  the  1,687Z.  10^.  was  paid  by  Harrison,  for 
the  petitioners,  out  of  the  said  trust  funds,  and  on  behalf  of  them 
the  said  trustees,  as  an  investment  on  account  of  the  said  trust : 
that  the  description  of  sole  purchaser  had,  for  a  long  time,  according 
to  the  custom  of  the  manor,  been  used  in  all  admittances  of  any 
person  or  persons  to  premises  for  estates  determinable  on  the  lives 
[  *nfi  :  of  other  persons;  *and  it  was  intended  and  supposed  to  preclude 
the  cestuis  qui  vie  from  making  any  claim  to,  or  beneficial  interest 
in  the  premises :  that  the  1,5872.  10^.  was  paid  into  Harrison's 
account  with  his  bankers,  on  the  28th  July,  1842  ;  and  that  the  sum 
of  1,2542. 5^.  4c2.  (])  was  paid  to  Edwards,  by  Harrison,  by  a  draft  on 
his  bankers,  which  they  cashed  on  the  24th  of  August,  1842 ;  and 
tliat,  at  the  time  when  the  1,5872.  10«.  was  paid  into  his  banker's, 
Harrison  had  overdrawn  his  account  with  them  to  the  amount  of 
402.  188. ;  and  that,  between  that  time  and  the  time  when  the 
1,2542.  58.  4d.  was  drawn  out,  the  sums  paid  into  his  account, 
amounted  to  5172.  14^.  9d. ;  and  the  sums  drawn  out  by  him  during 
the  same  period,  amounted  to  6082.  lOa.  lOd. ;  and  that,  without 
the  1,5872.  10^.,  he  would  have  had  no  money  standing  to  his  credit 
with  his  bankers,  for  payment  of  his  draft  for  the  completion  of 
the  purchase  of  the  copyhold  premises ;  and  that  the  purchase  was, 
in  fact,  completed  with  and  by  means  of  the  proceeds  of  the  sale  of 
the  said  Bank  Annuities.  And  the  Master  certified  that  he  was  of 
opinion  that  Harrison,  in  making  the  purchase  from  Edwards,  was 
to  be  deemed  and  considered  as  an  agent  acting  for  and  on  behalf 
of  the  petitioners  in  their  character  of  trustees  of  the  settlement ; 
and  that  the  copyholds  were  purchased  by  him,  for  them  and  on 
their  account,  as  such  trustees  as  aforesaid,  and  with  the  money 
arising  from  the  sale  of  1,7452.  18«.  8rf.  Consols  sold  under  the  power 
of  attorney,  being  part  of  the  trust  funds,  the  subject  of  the  settle- 
ment and  standing  in  the  names  of  them,  the  said  trustees,  and 
belonging  to  them  as  such  trustees,  and  that  the  1,5872.  10^.,  the 

(1)  This  Bum  appeared,  from  an  Harrison  to  Edvraids,  in  respect  of 
account  set  forth  in  the  Master's  the  purchase-money  for  the  copyholds, 
report,  to  be  the  balance  due,  from 
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purchase-money  for  the  copyholds,  *was  obtained  by  means  of  the      Trbnoh 

power  of  attorney.     And  the  Master  found  that,  according  to  the     Harrison. 

custom  of  the  manor  of  the  sanctuary  of  St.  Stephen's,  the  legal      [*ii7] 

estate  m  the  copyholds  was,  by  virtue  of  the  grant  and  admittance 

made  to   Harrison,   vested  in    the   three  persons  named  in  the 

habendum  of  it ;  and  that  such  persons,  according  to  the  custom  of 

the  manor,  took  in  succession,  for  their  lives,  and  were  considered 

as  holding  as  trustees  for  the  purchaser  and  his  representatives,  who 

was  or  were,  as  between  him  or  them  and  such  three  persons,  the 

beneficial  owner  or  owners  of  the  lands  and  hereditaments.    And  he 

found  that,  according  to  the  custom  of  the  manor,  the  legal  estate 

in  the  said  copyhold  premises,  was,  in  Harrison's  lifetime,  under 

the  circumstances  aforesaid,  and  was,  at  the  date  of  the  report, 

vested  in  the  Prince  of  Wales,  Prince  George  of  Cambridge,  and 

T.  G.  Powell,  as  trustees  for  the  petitioners,  the  parties  entitled  to 

the  beneficial  interest  in  the  same  as  trustees  under  the  settlement. 

And  he  did  not  find  that  any  estate  or  interest  in  the  copyholds  then 

was  or  ever  had  been  vested  in  the  infant  defendant  Grace  Harrison; 

but  the  equitable  estate  therein  was  vested  in  Harrison  only,  as  a 

trustee  for  the  petitioners,  and,  upon  his  death,  became  vested  in 

his  legal  personal  representative  as  a  trustee  for  the  petitioners. 

Two  petitions  now  came  on  to  be  heard :  one  of  them  was 
presented  by  Wroughton  and  Shuttleworth ;  and  the  other  by  the 
plaintiff.  The  petition  presented  by  Wroughton  and  Shuttleworth 
prayed  that  the  Master's  report  might  be  confirmed ;  and  that  the 
petitioners  might  be  declared  to  be,  as  trustees  of  the  settlement, 
the  beneficial  owners  of  and  the  parties  entitled  to  the  whole  equit- 
able and  beneficial  interest  in  the  copyholds;  and  that  Elizabeth 
Harrison  might  be  declared  to  be  a  ^trustee,  for  them,  of  all  such  I  ^i'^  I 
estate  and  interest  in  the  copyholds  as  was  vested  in  her  late  hus- 
band, and  was  then  vested  in  his  legal  personal  representative; 
and  that  she  might  be  ordered  to  execute  all  necessary  conveyances 
and  assurances  for  vesting  such  estate  in  the  petitioners.  The 
other  petition,  after  stating  that  the  plaintiff  was  advised  and 
insisted  that  the  beneficial  estate  and  interest  in  the  copyholds, 
formed  part  of  Harrison's  estate,  and  that  the  same  or  the  proceeds 
thereof,  when  sold,  ought  to  be  applied  in  payment  of  his  debts, 
prayed  that  the  report  might  not  be  confirmed ;  and  that  it  might 
be  declared  that  the  equitable  and  beneficial  interest  in  the  copy- 
holds formed  part  of  Harrison's  estate;  and  that  the  same  was 
applicable  and  ought  to  be  applied  in  payment  of  his  debts. 


810 
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Tbbnch  Mr.  Bethell  and  Mr.  Bazalgette  appeared  for  Wroughton  and 

HARBISON.    Shuttleworth. 

Mr.  Stuart  and  Mr.  Ebnsley,  for  the  plaintiff,  said,  first,  that 
Wroughton  and  Shuttleworth  were  not  parties  to  the  suit,  and, 
therefore,  the  Court  had  no  jurisdiction  to  make  the  declfliration 
and  order  prayed  for  by  their  petition :  secondly,  that  the  copyholds 
could  not  be  held  to  have  been  purchased  by  them  as  trustees  of 
the  settlement,  because  the  power  which  it  contained  to  invest  the 
trust  funds  in  the  purchase  of  land,  could  not  be  validly  exercised 
without  Mrs.  Harrison's  consent  in  writing ;  and  she  had  not  given 
her  consent  to  the  purchase  of  the  copyholds :  thirdly,  that,  as  the 
copyholds  were  copyholds  for  lives  and  not  of  inheritance,  the 
purchase  of  them  was  not  authorized  by  the  settlement. 

Mr.  Bolt  and  Mr.  FoUett  appeared  for  the  defendants. 

[  ii**         The  Vicb-Chancbllor  : 

It  is  quite  true  that  Mrs.  Harrison  did  not  give  her  consent  to 
the  purchase  of  the  copyholds ;  and  it  is  probable  that  that  pur- 
chase was  not  authorized  by  the  settlement:  and  questions  may 
hereafter  arise  between  Mrs.  Harrison  and  the  trustees,  or  between 
the  infant  defendant  and  the  trustees,  on  those  grounds.  But  they 
are  quite  independent  of  the  question,  whether,  as  between  Harrison 
and  the  trustees,  he  must  not  be  considered  to  have  purchased  the 
copyholds  for  them.  And  my  opinion  is  that,  from  the  facts  found 
by  the  Master,  I  cannot  avoid  coming  to  that  conclpsion. 

Therefore  I  shall  confirm  the  report  and  declare  that,  as  between 
the  trustees  and  Harrison's  estate,  Harrison  must  be  considered  to 
have  purchased  the  copyholds  for  the  petitioners. 


1849. 

Juli/  27,  80. 

Au^,    . 

SHADWKr.r., 
V.-C. 

[127] 


BELL  V.  BELL. 

(17  Simons,  127—129;  S.  0.  13  Jur.  1040.) 

One  of  the  creditors  of  an  insolvent  died  intestate,  leaving  the  insolvent 
one  of  his  next  of  kin : 

Held  that  the  admiuisti-ators  of  the  creditor  were  not  entitled  to  retain 
tbe  debt,  out  of  the  insolvent's  distributive  share  of  the  creditor's  estate. 

In  1839  Edward  Bell  became  indebted  to  his  brother  John  Bell, 
in  450Z.  In  1841  he  was  discharged  from  custody,  under  the 
Insolvent  Debtors  Act,  1  &  2  Vict.  c.  110.    The  4501.  remained  due 
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from  him  at  the  time  when  he  petitioned  for  his  discharge,  and  he  Bbll 
entered  it  in  his  schedule.  John  Bell  died  intestate  in  1847,  leaving  ^^jj^ 
Edward  one  of  his  next  of  kin. 

In  January,   1848,  the  assignees  under  Edward's  insolvency       [  iss  ] 
obtained  an  order  from  the  Insolvent  Debtors'  Court,  under  the 
89th   section  of  the  Act,  requiring  John's  administrators  to  pay 
to  them,  Edward's  distributive  share  of  John's  estate. 

The  question  was  whether  the  administrators  were  entitled  to 
retain  the  450/.  out  of  the  share. 

Mr.  Roll  and  Mr.  Speedy  for  the  assignees,  contended  that  the 
administrators  had  no  right  to  retain  the  450Z. :  for  Edward  Bell 
was  neither  liable  to  pay  that  sum  to  them,  nor  entitled  to  receive, 
from  them,  the  share  of  his  late  brother's  estate,  but  his  assignees 
were  entitled  to  receive  it,  and,  when  they  had  received  it,  it  would 
be  their  duty  to  apportion  it  amongst  his  creditors.  They  referred 
to  the  88th,  89th  and  9l8t  sections  of  the  Act,  and  relied  on  Cherry 
V.  Boi(ltbee{\)  as  being  conclusive  against  the  claim  made  by 
administrators.     They  cited  also  Ex  parte  Man  (2). 

Mr.  Bethell  and  Mr.  Cotton^  contra ,  said  that  Cherry  y.  Boultbee 
was  a  case  of  bankruptcy  and  not  a  case  of  insolvency :  that  the 
adjudication  of  the  Commissioners,  that  an  insolvent  was  entitled 
to  his  discharge,  did  not  bar  his  debts,  but  that  his  future  property 
remained  liable  to  the  payment  of  them  :  that,  wherever  there  was 
a  right  6f  suit,  there  was  a  right  of  retainer;  and,  that  being  the 
case,  the  insolvent  was  entitled  only  to  the  share  of  his  brother's 
estate  after  the  450Z.  had  been  retained  out  of  it;  and,  as  his 
assignees  could  claim  nothing  more  than  belonged  to  him,  they 
were  not  entitled  to  more  than  the  balance  of  the  share,  after  the 
*450i.  had  been  subtracted  from  it:  JeUis  v.  Mountford (d).  t  *^^  ] 

The  Yiob-Ghamgellob  : 

I  have  looked  at  the  cases  which  were  cited  in  the  course  of  the 
argument ;  and  I  think  that,  after  what  the  Lord  Chanobllor  has 
said  in  Cheiry  v.  Boultbee  (1),  the  claim  made  by  the  intestate's 
personal  representatives,  cannot  be  supported;  and,  therefore,  I 
shall  declare  that  the  assignees  of  the  insolvent,  are  entitled  to 
receive  the  full  amount  of  the  insolvent's  distributive  share  of  his 
late  brother's  estate. 

(1)  48  E.  E.  160  (4  My.  &  Cr.  442).  (3)  4  B.  &  Aid.  256. 

(2)  Mont,  ft  MacArthur,  210. 
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1849.  GIBSON  V.  HALE. 

^'^'^'  (17  Simons,  129—137;  S.  C.  14  Jur.  27.) 

Shadwell,  a  testator  gave  the  whole  of  his  personal  property,  after  payment  of  his 

^••C.  debts,  to  his  wife  during  her  widowhood ;  remainder  to  his  son,  his  only 

[  ^^^  ]  child ;  and,  if  his  son  should  die  under  twenty-one,  he  expressed  it  to  be 

his  wish  to  give  500/.  to  each  of  his  brothers  and  sister,  Joseph,  James  and 
Mary,  **  and  any  further  surplus  to  be  equally  divided  between  these,  my 
said  brothers  and  sister,  or  their  legal  heirs  and  successors."  The  testator's 
son  survived  him  and  died  under  twenty-one.  His  brother  Joseph  died  in 
his  lifetime. 

Held  that  the  gift  of  the  further  surplus  was  not  a  residuary  gift,  but 
was  a  gift  of  the  surplus  of  the  testator's  property  after  the  three  sums  of 
oQOL  each  should  be  subtracted  from  it:  and  that  the  legal  heirs  and 
successors  of  the  brothers  and  sister  were  not  intended  to  take  unless  all  of 
them  died  so  as  not  to  take  ;  and,  consequently,  that  there  was  an  intestacy 
as  to  the  500/.  and  the  share  of  the  further  surplus  given  to  Joseph. 

John    Wiktbrbottom    made    his  will,   dated    Barbadoes,   25th 
November,  1888,  and  in  the  following  words: 
[  "130  ]  "  I  bequeath  to  my  wife,  Penelope  Winterbottom,  the  *whole  of 

my  personal  property  after  all  my  legal  debts  are  paid,  to  be 
retained  by  her  during  the  period  she  remains  a  widow,  to  be  used 
by  her  for  her  own  support  and  the  education  and  maintenance 
of  my  son,  Edward  Winterbottom.  In  the  event  of  my  widow 
remarrying  or  dying,  the  whole  of  the  said  property  to  devolve  upon 
my  son,  Edward  Winterbottom :  in  the  event  of  my  son  Edward 
Winterbottom  dying  before  he  attains  the  age  of  twenty-one,  then 
it  is  my  wish  to  bequeath  the  sum  of  5002.  each,  to  my  brothers 
James  Winterbottom,  Joseph  Winterbottom  and  to  my  sister, 
Mary  Winterbottom  ;  and  any  further  surplus  to  be  equally  divided 
between  these,  my  said  brothers  and  sister,  or  their  legal  heirs  and 
successors.    This  I  declare  to  be  my  last  will  and  testament." 

The  testator  made  a  codicil  without  date  and  in  the  following 
words :  "  As  a  codicil  to  this  my  last  will  and  testament — it  is  my 
wish  that  Captain  Edgar  Gibson,  52nd  Begiment,  and  Lieut.  E. 
Focklington,  52nd  Begiment,  should  be  invited  to  perform  the  duties 
of  executors  in  conjunction  with  my  wife,  Penelope  Winterbottom." 

The  testator  died  on  the  26th  of  November,  1888,  leaving  his 
wife,  Penelope  Winterbottom,  and  his  son  Edward  Winterbottom, 
his  sole  next  of  kin,  him  surviving.  His  wife  died  on  the  28th 
of  November,  1888 ;  the  defendant,  Mary  Caroline  Hale,  was  her 
personal  representative. 

Edward  Winterbottom,  the  testator's  son,  died  on  the  2nd  of 
June,  1846,  under  twenty-one  and  intestate;  and  Mary  Caroline 
Hale  was  his  personal  representative  also. 
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Joseph  Winterbottom,  one  of  the  testator's  brothers,  died  in  Gibson 
1811.  Betty  Hughes  was  his  only  surviving  child  and  next  of  kin  halkl 
at  the  time  of  the  testator's  decease;  and,  in  1849,  she  took  oat  [  i»i  ] 
letters  of  adminiBtration  to  his  estate. 

The  bill,  which    was   filed  by  the  testator's  executors,  against 

Mary  Caroline  Hale,  the  testator's  brother  and  sister,  James  and 

Uary,  and  Betty  Hughes,  prayed  that  the  rights  and  interests  of 

the  several  parties  entitled  to  and  interested  in  the  sum  of  stock  (in 

winch  the  plaintiffs  had  invested  the  residue  of  the  testator's  estate 

after  payment  of  his  funeral  and  testamentary  expenses  and  debts) 

vught  be  ascertained  and  declared. 

The  cause  was  heard  in  November,  1848 ;  and,  the  Master  having 
made  his  report  in  pursuance  of  the  decree,  the  cause  now  came  on 
to  be  heard  for  farther  directions  as  a  short  cause. 

Mr.  BtthtU  and  Mr.  Oiffard,  for  the  plaintiffs,  observed  that 
the  will  was  within  the  operation  of  the  new  Will  Act,  7  Will.  IV. 
A  1  Yict.  c.  26 ;  and,  therefore,  it  must  be  construed  to  speak  and 
take  effiect  as  if  it  had  been  executed  immediately  before  the  death 
of  the  testator  (i). 

Mr.  James  Parker  and  Mr.  Cox,  for  Mary  Caroline  Hale,  the 
personal  representative  of  the  testator's  widow  and  son,  said,  first, 
that  there  could  be  no  doubt  that  the  legacy  of  5002.,  expressed,  by 
the  will,  to  be  given  to  Joseph  Winterbottom,  had  lapsed :  secondly, 
that  the  *will  did  not  contain  any  general  residuary  bequest ;  but  [  *jh2  ; 
that  it  contained  only  a  gift  of,  "  any  further  surplus ;  "  which 
words  meant,  the  surplus  of  the  testator's  property  after  the  three 
rams  of  500/.  each,  bequeathed  to  his  brothers  and  sister,  had  been 
taken  oat  of  it;  and  lastly,  that,  as  the  gift  of  the  surplus  was 
intended  to  take  effect,  not  at  the  testator's  death,  but  at  a  future 
period,  namely,  on  the  testator's  widow  re-marrying  or  dying,  and 
his  son  dying  under  twenty-one,  the  words :  ''  or  their  legal  heirs 
or  saccessors,"  (whatever  might  be  their  meaning),  were  not, 
according  to  the  principle  of  Tidwell  v.  Aiiel  (2),  substitutional, 
and,  consequently,  and  as  there  was  no  residuary  bequest,  the  third 
of  Uie  surplus  as  well  as  the  500Z.  intended  for  Joseph  Winter- 
bottom  was  undisposed  of  and  belonged  to  the  testator's  next  of  kin. 
They  referred  also  to  Oittings  v.  Macdermott  (s),  which  they  said 

(1>  See  aect  24.  (3)  39  R.  B.  139  (2  My.  &  E.  69). 

(?)  IS  B.  R.  259  (:i  Madd.  403). 
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Gibson      was  decided  on  the  same  principle  as  Tidwell  v.  Ariel ;  and  also  to 
Halb.        Waite  v.  Templer  (1). 

Mr.  StuaH  and  Mr.  Miller,  for  the  testator's  brother  and  sister 
James  and  Mary  (2),  said  that,  unless  Tidwell  v.  Ariel  and  Waite  v. 
Templer  were  wrongly  decided,  it  was  impossible  to  support  the 
claim  made  by  the  personal  representative  of  Joseph  Winterbottom : 
and  they  cited  Corhyn  v.  French  (a). 

Mr.  Holt,  for  Betty  Hughes,  the  next  of  kin  and  personal 
representative  of  Joseph  Winterbottom,  contended,  first,  that  the 
word,  **  surplus,"  was  equivalent  to,  "  residue  ;  "  and,  therefore,  the 
[  *133  ]  gift  of  the  surplus  was  a  ^residuary  gift ;  secondly,  that  the  words, 
*'  or  their  legal  heirs  and  successors,*'  were,  clearly,  substitutional, 
and,  according  to  Vaux  v.  Henderson  (4),  meant  the  next  of  kin  of 
the  testator's  brothers  and  sister  at  the  testator's  death ;  and, 
lastly,  that  the  testator  intended  such  next  of  kin  to  take,  not  (as 
Mr.  Parker  had  contended)  in  the  event  only  of  his  brothers  and 
sister  dying  in  his  lifetime,  but  in  that  event  and  also  in  the  event 
of  their  surviving  him  and  dying  in  the  lifetimes  of  his  widow  and 
son  :  and  he  referred  to  Christopherson  v.  Naylor  (5). 

The  Viob-Chancbllor  : 

With  respect  to  the  first  point,  my  opinion  is  that  the  gift  of 
the  5002.  to  Joseph  Winterbottom  has  totally  failed  in  consequence 
of  his  having  died  before  the  testator. 

With  respect  to  the  second  point,  my  opinion  is  that  the 
expression,  ''further  surplus,"  means  that  surplus  which  shall 
remain  after  the  subtraction  of  the  three  sums  of  5002.  I  think 
that  is  perfectly  plain. 

Then,  with  respect  to  the  third  point,  it  has  been  argued  as  if 
the  words,  "  or  their  legal  heirs  and  successors,"  necessarily 
implied  that  there  was  to  be  a  distribution,  and  that  they  point 
to  the  case  of  there  being  one  of  the  three  dying  so  as  not  to  take, 
or  two  of  the  three  dying  so  as  not  to  take,  or  to  the  real  case  to 
which  the  words  apply,  namely,  the  case  of  all  three  dying  so  as 
not  to  take.  Now  my  opinion  is  that,  when  the  testator  directed 
that  any  further  surplus  should  be  equally  divided  between  his 

(1)  29  R.  B.  161  (2  Sim.  524).  (;i)  4  B.  B.  264  (4  Ves.  418). 

(2)  Mary  was  married  to  Edward  (4)  21  R.  B.  193  (1  J.  &  W.  3S8.  «.). 
Hale,  but  he  was  out  of  the  jurisdic-         (5)  15  B.  B.  120  (1  Mer.  320). 

tion  and  had  deserted  her. 
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said  bro&eTB  and  aister,  that  was  a  clear  *gift  whereby  they  would 
take  as  tenants  in  comncion.     Then  the  next  words  are,  "  or  their 
legal  beiTB  and  successors  ; "  which,  clearly,  do  not,  themselves, 
necessarily  imply  tliat,  in  the  event  of  one  only  dying  so  as  not  to 
take,  the  legal  beirs  and    successors  (whatever  those  words  may 
mean)  of  tbat  one  are  to  take  distributively  with  the  other  two : 
uid  so  if  two  had  died  so  as  not  to  take,  there  is  no  necessary 
implication,  derivable  from  these  words,  that  the  legal  heirs  and 
successors  of  tbe  two  should  take.     But  it  is  a  gift  to  the  three,  if 
the  three  can  take ;  and  it  is  a  gift  to  their  legal  heirs  and  suc- 
cessors, if  they  are  to  be  substituted ;  that  is,  if  any  persons  are 
to  take  in  lieu  of  the  three,  then  it  must  be  their  legal  heirs  and 
successors ;  for  there  is  no  gift,  to  the  legal  heirs  and  successors, 
other  than  that  which  is  exactly  similar  to  the  original  gift. 

My  opinion,  therefore,  is  that,  there  being  a  gift  to  the  three  as 
tenants  in  common,  and  one  of  them  having  died,  the  heirs  and 
snoeessors  of  that  one,  are  not  entitled ;  but  there  is  an  intestacy  as 
(o  tbe  share  which  he  was  intended  to  take. 


Gibson 

9, 

Halk. 


The   ATTOENEY-GENERAL  v.  BROWNE'S 
HOSPITAL. 

(17  Simons,  137—167  ;  8.  C.  19  L.  J.  Ch.  73.) 

Id  the  leign  of  Henry  VII.  a  hospital  was  founded  at  Stamford,  by 
W.  Browne,  for  a  Warden,  Confrater,  and  twelve  poor  persons.  By  letters 
patent  of  James  I.  the  hospital  was  incorporated  by  the  name  of  the  Warden, 
Confrater,  and  poor  persons  of  the  hospital :  and  his  Majesty  granted  that 
tbe  Bishop  of  Lincoln  for  the  time  being,  should,  from  time  to  time,  revise, 
examine,  and  inquire  into  the  ancient  statutes  of  the  hospital,  and  abolish 
8o  many  of  them  as  were  repugnant  to  the  laws  of  England,  and  make 
other  statutes  as  well  concerning  the  Divine  service  to  be  celebrated  in  the 
iKM^ital,  as  concerning  the  government  and  direction  of  tbe  Warden,  Con- 
frater, and  poor  to  be  supported  in  the  hospital,  as  should  appear  to  the 
Bishop  to  be  salutary,  not  being  repugnant  or  derogatory  to  the  ancient 
statutes  of  the  hospital,  or  to  the  laws  of  England  ;  and  to  revoke,  alter  or 
make  anew,  as  to  the  Bishop  should,  from  time  to  time,  appear  more  expe- 
dient, all  and  each  or  any  of  them  so  made  or  to  be  made  anew  :  Held  that 
a  general  visitatorial  power  was  not  given  to  the  Bishop,  but  that  the 
revenues  of  the  hospital  were  subject  to  the  jurisdiction  of  the  Court. 

Lbttbrs  patent  were  granted  by  Richard  III.  in  the  second  year 
of  bis  reign,  by  which,  after  reciting  that  William  Browne  had,  at 
his  own  charge,  lately  erected  a  certain  chapel  and  divers  other 
bouses  and  edifices  within  the  town  of  Stamford,  for  a  certain 
alnisboose  there  to  be  made,  and  proposed,  with  the  license  of  his 


1849. 
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A.G.  said  Majesty,  to  found  and  establish  a  certain  perpetual  almshouse 
Rbownk*8  there,  as  well  for  divers  Chaplains  to  celebrate  Divine  service  therein, 
Hospital.     ^^  ^^^  divers  poor,  of  each  sex,  *there  to  be  sustained  and  relieved  : 

f  *1H8  1 

his  said  Majesty  granted  and  gave  license  that  the  said  William, 
or  his  executors,  should  be  able  to  found  and  establish  a  certain 
almshouse,  to  continue  in  future  for  ever  at  Stamford  aforesaid,  of 
one  Warden,  a  secular  Chaplain,  and  of  one  Confrater  of  the  said 
house,  likewise  being  a  secular  Chaplain,  according  to  the  ordinance 
of  the  said  William  or  of  his  executors  in  that  behalf  to  be  made 
[to  be  constituted  in  the  manner  and  for  the  purposes  therein 
mentioned,  which  included  prayers  for  the  souls  of  his  Majesty  and 
of  his  Consort  and  of  all  faithful  departed] . 
[  1H9  1  Browne  died  without  having  completed  the  establishment  of  the 

aliDshouse,  having,  by  his  will,  dated  in  1488,  appointed  his  ^ife 
his  executrix.  She  died  shortly  afterwards,  having  appointed 
Thomas  Stokke  her  executor. 

Letters  patent  were  granted  by  Henry  VII.  in  the  second  year  of 
his  reign,  by  which,  after  reciting  the  erection,  by  Browne,  of  the 
chapel  and  other  edifices,  and  his  proposal  to  establish  an  alms- 
house there  in  like  manner  as  was  recited  in  the  original  letters 
patent,  but  without,  in  any  way,  referring  to  the  same ;  and  that, 
before  he  was  able,  by  the  medium  of  his  said  Majesty's  license  (l), 
to  establish  that  almshouse,  he  was,  by  the  prevention  of  death, 
taken  away  from  this  world :  his  said  Majesty  thereby  granted  and 
gave  license  to  Stokke,  (who  was  therein  described  as  the  brother 
of  Mrs.  Margaret  Browne,  relict  of  the  said  William  Browne,  and 
executrix  of  the  testament  of  the  said  William  Browne,)  and  his 
executors,  the  like  power  to  found  and  establish  the  said  almshouse, 
[  •H<»  ]  and  with  the  like  provisions  as  were  *contained  in  the  original 
letters  patent ;  save  that  the  prayers  thereby  enjoined  were  to  be 
for  his  Majesty  King  Henry  VII.  and  his  Queen,  Reginald  Bray 
and  his  wife,  the  said  Thomas  Stokke,  Elizabeth  Elmes  and 
William  Elmes,  and  their  souls  respectively.     *     *     * 

Thomas  Stokke  executed  a  deed  dated  the  9th  of  October,  1495, 
whereby,  after  reciting  that,  by  virtue  of  the  letters  patent  of 
Henry  VII.,  he  had  founded  a  certain  almshouse,  at  Stamford,  of  a 
Warden,  being  a  secular  priest,  and  one  brother  of  the  same  house, 
likewise  being  a  secular  priest,  after  his  ordinance  or  the  ordinance 
of  his  executors  to  celebrate  Divine  service  for  evermore,  and  to 
pray  for  the  state  of  the  King  and  of  Queen  Elizabeth  and  other 

(1)  Sic  in  brief. 
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persons  mentioned  in  the  said  license ;  and  that  he  had  instituted  a..q. 
certain  persons,  therein  mentioned  and  described  as  secular  priests,  browkr*s 
to  be  the  first  Warden  and  Conf rater  of  the  same ;  and  had  set  "obpital. 
them  in  real  possession  of  the  same  Bedehouse:  and  that,  by 
virtae  of  the  said  letters  patent,  he  had  reserved  to  him,  during  his 
life,  authority  over  the  Bedehouse  and  the  Warden  and  Confrater, 
to  make  other  ordinances,  or  withdraw  and  alter  the  same  at  will, 
as  *therein  more  particularly  mentioned:  he,  by  the  now  stating  [  •m  ] 
deed,  made  certain  statutes ;  the  second  of  which  was  that,  from 
thenceforth  ever  in  time  to  come,  there  should  be,  in  the  almshouse, 
one  Warden  and  Confrater,  and  twelve  Bedefolks,  that  is  to  say, 
ten  men  and  two  women,  under  the  reasonable  rule  and  govern- 
ment of  the  Warden  and  Confrater  and  their  successors.  The 
third  and  fourth  statutes  provided  for  the  taking,  on  their  admis- 
sion respectively,  by  the  Warden,  Confrater  and  Bedefolk,  of  certain 
oaths  ;  which,  after  the  deaths  of  Stokke  and  William  Elmes,  were 
to  be  taken  before  the  Dean  of  Stamford  for  the  time  being,  or  before 
the  Vicar  of  All  Hallowes  in  Stamford.  By  the  5th  statute,  in 
case,  after  the  deaths  of  Stokke  and  Elmes,  the  Warden,  Confrater, 
or  any  of  the  Bedefolk  should  die  or  be  removed  or  depart  from  the 
house,  the  right  of  supplying  the  vacancies  thereby  occasioned,  was 
given,  first,  to  the  Dean  of  Stamford  and  Vicar  of  All  Hallowes  for 
the  time  being ;  then  to  the  heirs  of  Browne  and  their  heirs ;  then 
to  the  Alderman  of  Stamford  and  the  Abbot  of  Crowland  for  the 
time  being;  then  to  the  Bishop  of  Lincoln  for  the  time  being. 
The  13th  and  14th  statutes  provided  for  the  daily  celebration  of 
Divine  service,  by  the  Warden  and  Confrater,  or  one  of  them,  either 
in  the  chapel  of  the  almshouse,  or  in  the  parish  church  of  All 
Hallowes,  Stamford,  and  for  the  attendance  of  the  Bedefolks 
thereat.  The  18th  and  19th  statutes  ordered  that  the  Warden  and 
Confrater  should  have  a  common  seal  and  a  common  chest  for 
them  and  the  Bedemen,  in  which  should  be  kept  the  common  seal 
and  all  the  deeds,  letters,  privileges,  writings  and  treasures  of  the 
almshouse,  and  to  be  kept  in  a  secret  and  sure  place  within  the 
building  of  the  house;  and  that,  to  the  chest,  there  should  be 
three  keys  having  divers  locks,  of  which  one  ^should,  after  the  [*it2] 
death  of  Stokke,  remain  with  the  Vicar  of  All  Hallowes,  another, 
with  the  Warden,  and  the  other,  with  one  of  the  Bedemen ;  and 
that  nothing  should  be  sealed  with  the  common  seal,  without  the 
license  of  all  the  keepers  of  the  keys.  The  18th  statute  ordered 
that  the  Warden  should  have  the  government  of  the  house,  and  of 
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A.-Q.  the  Gonfrater  and  Bedemen,  and  also  the  administration  of  all  the 
Browkeb  rents  and  goods  of  the  house ;  and  that,  after  the  admission  of  any 
HoHPiTAL.  w^arden  ju  tim^  jq  come,  before  he  meddled  with  any  administration 
in  the  same,  he  should  make  an  inventory  of  all  the  goods  of  the 
house,  after  the  death  of  Stokke  and  William  Elmes,  in  the  presence 
of  the  Vicar  of  All  Hallowes  and  two  of  the  Bedemen  that  were  most 
discreet;  that  every  Warden,  every  year  within  one  month  next 
after  the  feast  of  St.  Michael  the  Archangel,  should  be  bound  to 
give  a  faithful  account  of  all  his  administration  of  and  in  the  rents 
and  goods  of  the  almshouse,  after  the  decease  of  Stokke  and  William 
Elmes,  before  the  Vicar  of  All  Hallowes  and  the  Gonfrater  and  two 
of  the  most  discreet  Bedemen ;  which  Vicar  Stokke  ordained  chief 
supervisor  of  every  account ;  and  the  same  Vicar  to  have,  for  hia 
labour,  five  marks  of  the  surplus  rents  at  the  making  of  every  such 
account ;  and,  if  the  Vicar  were  negligent,  then  that  the  pension 
should  be  withdrawn  for  that  time,  and  half  thereof  be  given  to  the 
Dean  of  Stamford,  that  he  might  take  the  charge  of  the  Vicar  in 
the  premises,  the  other  half  of  the  said  pension  being  reserved 
unto  the  necessary  uses  of  the  almshouse ;  and,  the  said  account 
yearly  made  and  ended,  the  Warden,  in  the  presence  of  the  keeper 
of  the  keys,  was  to  inclose,  in  the  common  chest,  as  well  the  book 
of  his  account,  as  all  the  money  remaining  overplus  of  the  rents 
beyond  all  charges  of  the  same,  and  beside  the  pension  assigned 
[  *14S  ]  «a8  aforesaid.  The  28rd  statute  ordained  that  the  default  as  well 
of  the  Warden  as  of  the  Gonfrater,  should  be  reformed,  corrected 
and  punished,  after  the  death  of  Stokke  and  Elmes,  by  the  Dean 
of  Stamford  and  the  Vicar  of  All  Hallowes,  that  is,  as  well  by  the 
withdrawing  the  pension  of  the  Warden  and  Gonfrater  by  a  week, 
or  more  or  less  after  the  quality  and  quantity  of  the  trespass,  by 
the  discretion  of  the  said  correctors,  as  by  privation  and  amotion 
from  their  office,  if  the  frowardness  asked  the  same.  The  24th 
statute  provided  for  the  appointment  of  a  Ghaplain  to  perform 
Divine  service,  during  the  illness  of  either  the  Warden  or  the 
Gonfrater.  The  80th  statute  imposed  certain  penalties  on  the 
Warden,  Gonfrater  and  Bedefolk,  in  case  they  should  absent  them- 
selves from  the  almshouse ;  the  Gonfrater  and  the  Bedefolk,  without 
the  license  of  the  Warden,  and  the  Warden  without  the  license  of 
the  Vicar  of  All  Hallowes.  The  81st  statute  prohibited  the  Warden 
and  Gonfrater  from  alienating  the  lands  of  the  hospital,  unless  by 
way  of  exchange,  and  then,  after  the  decease  of  Stokke  and  Elmes, 
not  without  the  license  of  the  said  Dean  and  Vicar.    The  82nd  and 
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88rd  statutes  directed  that  the  statutes  should  he  read,  in  the  chapel        a.-g. 
of  the  almshouse,  four  times  a  year ;   and  that  the  constitution,     bkownb*s 
thereby  established,  should  never  be  altered.     *     ♦     *  Hospital. 

[By  letters  patent  in  the  year  1610  King  James  I.]  granted  [  i**  ] 
that  the  house,  then  commonly  called  the  almshouse  of  Stam- 
ford, should  be  and  remain,  thenceforth  for  ever,  a  hospital  of 
poor  persons  in  Stamford,  for  the  support,  relief  and  mainten- 
ance of  poor  persons  of  each  sex;  and  that  the  said  hospital, 
for  ever,  should  be  or  might  be  and  consist  of  one  Warden, 
one  Gonfrater,  ten  poor  men  and  two  women  to  be  found  and 
maintained  in  the  hospital  for  ever,  and  that  the  hospital,  thence- 
forth for  ever,  should  be  called :  "  The  Hospital  of  William 
Browne  of  Stamford  in  the  county  of  Lincoln,  of  the  foundation  of 
James,  King  of  England :  "  *  *  and  his  Majesty  appointed  that  [  >-*5  ] 
the  Warden,  Gonfrater  and  poor  persons  of  the  hospital  and  their 
successors,  should  be,  thenceforth  for  ever,  one  body  corporate  and 
politic,  by  the  name  of  the  Warden,  Gonfrater  and  poor  persons  of 
the  hospital  of  William  Browne  in  Stamford  in  the  county  of  Lincoln, 
of  the  foundation  of  James,  King  of  England :  and  his  Majesty  did 
incorporate  them,  accordingly,  by  the  name  aforesaid,  with  provi- 
sion for  their  perpetual  succession,  and  with  capacity  to  acquire  and 
possess  lands  and  other  hereditaments,  goods  and  chattels  for  the 
sustentation,  maintenance  and  ^support  of  the  hospital,  and  of  [  *^^6  J 
the  aforesaid  Warden,  Gonfrater  and  poor  to  be  therein  from  time 
to  time  dwelling  and  maintained  in  manner  therein  more  at  large  set 
forth.  And  his  Majesty  thereby  granted  and  ordained,  in  effect, 
that  when  and  as  often  as  it  should  thereafter  happen  that  any  of  the 
Warden,  Gonfrater  and  twelve  poor  persons  of  the  hospital,  should 
die  or  be  removed  from  the  hospital,  for  any  cause  according  to  the 
ordinances  theretofore  made  or  thereafter  to  be  made  for  the 
government  of  the  hospital,  or  should,  by  any  other  means,  be 
removed  from  the  house,  or  should  voluntarily  depart  entirely  from 
thence,  then  and  so  often,  the  Dean  of  Stamford  and  the  Vicar  of 
All  Saints,  theretofore  called  All  Hallowes,  for  the  time  being, 
or,  on  their  neglect,  the  heirs  of  Browne  and  their  heirs,  or,  on 
their  neglect  to  nominate,  the  Alderman  of  Stamford,  and,  on  his 
neglect,  the  Bishop  of  Lincoln  for  the  time  being,  should  nominate 
and  put  in  possession  another  fit  person  and  of  the  same  sex,  in 
the  place  of  the  party  so  dying,  removed  or  departing.  And  his 
Majesty  also  granted  that  all  the  statutes  and  ordinances  theretofore 
constituted  by  Stokke,  should,  thenceforth  for  ever,  stand,  continue 
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A..G.  and  remain  in  fall  force  and  vigour;  and  that  they  shoald  be 
Browne's  respected  and  accepted  in  all  things  and  in  all  respects  stable  and 
Hospital,  q^^  according  to  the  tenor  and  eflFect  of  the  same,  so  far  as  the 
said  statutes  or  ordinances  might  be  agreeable  to  the  laws  or 
statutes  of  his  Majesty's  kingdom  of  England,  and  not  contrary  or 
repugnant  to  the  said  laws  or  statutes ;  which  said  laws,  statutes, 
and  ordinances  made,  declared  and  ordained  by  Stokke  as  before 
mentioned,  so  far  as  the  same  were  not  contrary  or  repugnant  to 
the  laws  or  statutes  of  the  kingdom  of  England,  his  Majesty  did 
confirm,  ratify,  and  approve.  And  his  Majesty  granted  that  the 
[  *147  J  Bishop  *of  Lincoln  for  the  time  being,  with  the  assistance  and  con- 
sent of  the  Archbishop  of  Canterbury  for  the  time  being,  should,  from 
time  to  time,  revise,  examine,  and  inquire  into  the  ancient  statutes, 
laws,  ordinances  and  constitutions  of  the  almshouse ;  and  so  many 
and  such  only  of  the  same  as,  and  as  far  as  the  same  were  repugnant 
to  the  laws  and  statutes  of  his  Majesty's  kingdom  of  England, 
should,  thoroughly,  take  away,  abolish  and  obliterate,  to  the  intent 
that  they  should  not  be,  thereafter,  put  to  use  or  execution ;  and 
also  make  and  constitute  so  many,  such  and  other  like  good,  fit  and 
salutary  statutes,  laws,  ordinances  and  constitutions  in  writing,  as 
well  concerning  the  Divine  service  daily  to  be  celebrated  in  honour 
of  God  in  the  hospital,  as  concerning  the  government  and  direction 
of  the  Warden,  Confrater  and  poor  to  be  supported  in  the  hospital, 
as  and  which  should  appear,  to  the  Bishop,  with  the  assistance  and 
consent  of  the  Archbishop,  good,  useful,  fit  and  salutary,  not  being 
contrary  nor  repugnant  or  derogatory  to  the  ancient  statutes,  ordi- 
nances and  constitutions  of  the  hospital  theretofore  made,  so  far  as 
the  said  ancient  statutes,  ordinances  and  constitutions  were  not 
contrary  or  repugnant  to  the  laws  or  statutes  of  the  kingdom  of 
England  ;  and  to  revoke,  change,  determine,  augment,  alter  or  make 
anew,  as  to  the  Bishop  (i)  should,  from  time  to  time,  appear  more 
expedient,  all  and  each  of  them  or  any  of  them  so  made  or 
to  be  made  anew,  according  to  the  real  meaning  of  his  Majesty's 
letters  patent;  which  said  statutes,  laws,  ordinances,  and  constitu- 
tions, so  to  be  made  and  constituted  as  before  mentioned,  his 
Majesty  granted,  enjoined  and  commanded  that  they  should 
[  'US  ]  be  from  time  to  time  in  future,  inviolably  observed,  kept  *and  per- 
formed ;  provided,  nevertheless,  that  the  statutes,  laws,  ordinances 

(1)  The  words,  **  with  the  assistance      not  inserted  in  the  letters  patent  fts 
and    consent    of    the  Archbishop    of      set  fQrtb  iq  the  brief. 
Canterbury  for  the  time  being"  were 
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and  constitutions  to  be  made,  constituted  and  ordained  as  before        a.-g. 
mentioned,  were  not  contrary  or  repugnant  to  the  laws  or  statutes     brownb's 
of  his  Majesty's  kingdom  of  England,  nor  to  the  ancient  statutes,     Hospital. 
ordinances  and  constitutions  of  the  hospital   so  far  as  the  said 
ancient  statutes,  ordinances  and  constitutions  of  the  hospital  were 
not  contrary  or  repugnant  to  the  laws  or  statutes  of  his  Majesty's 
kingdom  of  England.    And  his  Majesty  granted,  to  the  hospital, 
all  the  lands  and  other  hereditaments,  in  Stamford  or  elsewhere 
within  England,  which  the  Warden,  Confrater  and  poor  of  the 
almshouse,  had,  in  fact,  if  not  by  right,  quietly  enjoyed  for  sixty 
years  then  last  past  preceding  the  date  of  the  now  stating  letters 
patent. 

The  information  was  filed  against  the  Warden,  Confrater  and 
poor  persons  of  the  hospital  as  a  body  corporate,  and  the  Warden 
and  Confrater  as  individuals,  and  also  against  the  Bishop  of 
Lincoln,  the  Dean  of  Stamford,  and  the  Vicar  of  All  Saints 
(formerly  called  All  Hallo wes),  and  the  Mayor  of  Stamford,  (who, 
under  some  of  the  alterations  made  in  the  statutes  of  the  hospital, 
had  been  substituted  for  the  Alderman  of  Stamford  and  the  Abbot 
of  Crowland,)  and  after  stating  as  above,  it  alleged  that  the  letters 
patent  of  James  the  First,  constituted  the  governing  charter  of  the 
hospital,  which  had  ever  since  existed  under  the  authority  of  the 
same ;  and  that,  since  the  date  of  them,  the  hospital  had  acquired 
additional  possessions,  by  gift  and  otherwise ;  and  that  the  income 
of  the  charity  was  much  more  than  sufficient  for  the  maintenance 
of  the  charity  according  to  the  original  foundation  thereof  and  the 
charitable  purposes  of  the  founders.  It  further  appeared,  from  the 
information,  that  under  the  authority  *of  the  letters  patent  of  [  *n9  ] 
James  the  First,  the  Bishops  of  Lincoln,  in  1674,  1709,  1765,  and 
1828,  had  visited  the  hospital,  and,  with  the  advice  and  assistance 
of  the  Archbishop  of  Canterbury  for  the  time  being,  revised  the 
statutes  of  it,  and  made  alterations  therein  with  regard  (amongst 
other  matters)  to  the  letting  of  the  estates  and  the  distribution  of 
the  revenues  of  the  charity  amongst  the  objects  of  it.  Tiie  informa- 
tion next  stated  that,  since  the  establishment  of  the  hospital,  the 
possessions  thereof  had  been  greatly  augmented,  and  that  they 
were  annually  increasing  in  value ;  and  that,  even  taking  the 
annual  revenue  of  the  hospital  at  the  then  amount  thereof,  the 
income  of  the  same  was  much  more  than  sufficient  for  the  main- 
tenance of  the  charity  according  to  the  original  foundation  thereof 
and  the  charitable  purposes  of  the  founders:  that  the  authority 
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A.-G.  given,  by  the  letters  patent  of  James  the  First,  to  the  Bishop  of 
Browne's  Lincoln  for  the  time  being,  to  make  and  constitute  statutes,  either 
Hospital,  concerning  the  Divine  service  in  the  hospital,  or  concerning  the 
government  and  direction  of  the  Warden,  Confrater  and  poor  of 
the  hospital,  did  not  authorize  the  Bishop  to  make  statutes  con- 
cerning the  distribution  of  the  revenues  of  the  hospital,  or,  at  all 
events,  did  not  authorize  him  to  direct  any  distribution  of  such 
revenues,  which  should  be  contrary  or  repugnant,  or  derogatory  to 
the  ancient  statutes  of  the  hospital  relating  to  such  distribution : 
that  it  was  not  practicable  to  trace  Browne's  heirs :  that  it  would 
be  expedient  for  the  better  regulation  of  the  charity,  that  the 
powers  conferred,  on  the  Bishop  of  Lincoln  for  the  time  being,  by 
the  letters  patent  of  James  the  First,  should  be  ascertained  and 
accurately  defined  by  the  Court;  and  that  it  should  be  also 
ascertained  and  declared  in  whom  the  powers  of  visitor  of  the 
charity  were  vested. 
[  150  ]  The  information  prayed,  amongst  other  things,  that  the  charity 

might  be  regulated  by  the  Court :  that  the  powers  and  authorities 
vested  in  the  Bishop  of  Lincoln  for  the  time  being,  under  the 
letters  patent  of  James  the  First,  might  be  ascertained  and  defined 
by  the  Court,  and  such  declarations  made  in  reference  thereto  as 
might  be  necessary  for  that  purpose:  that  a  scheme  might  be 
settled,  by  the  Court,  for  the  future  government  of  the  charity,  and 
of  the  persons  entitled  to  the  benefits  thereof,  and  for  the  distribu- 
tion and  appropriation  of  the  revenues  of  the  charity:  that  pro- 
vision might  be  made,  in  such  scheme,  for  the  future  letting  of  the 
charity  lands  without  fines :  that  it  might  be  ascertained  in  whom 
the  general  powers  of  visitor  of  the  charity  were  vested ;  and  that 
it  might  be  also  ascertained  whether  the  then  estates  and  property 
of  the  charity  were  more  than  sufficient  to  fully  satisfy  all  the 
purposes  of  it,  according  to  the  original  intention  of  the  founders 
thereof ;  and,  if  the  same  should  appear  to  be  more  than  sufficient 
for  those  purposes,  then  that  due  provision  might  be  made  for  the 
application  of  the  surplus  revenues. 
[  151  1  The  answer  of  the  Bishop  of  Lincoln     *     *    claimed,  for  himself 

and  his  successors,  Bishops  of  Lincoln,  all  such  powers,  rights  and 
:  •152  J      authorities  whatsoever,  as,  by  the  letters  *patent  of  James  the  First, 
were  given  to  or  vested  in  the  Bishop  of  Lincoln  for  the  time  being. 
The  cause  now  came  on  to  be  heard. 

Mi\  Roll  and  Mr.  Goodeve^  for  the  relators,  said  that  the  only 
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subjects   with  regard  to  which  the  Bishop  of  Lincoln  had   any         a.-G. 
authority  to  make  statutes,  laws,  ordinances  and   constitutions,     browne*b 
were  the  Divine  service  to  be  daily  celebrated  in  the  hospital,  and     Hospital. 
the  government  and  direction  of  the  Warden,  Confrater  and  poor 
of  it ;  and,  therefore,  he  had  no  right  to  interfere  with  the  manage- 
ment of  the  property  or  the  distribution  of  the  revenues  of  the 
hospital. 

Mr.  Bethell  and  Mr.  Nevinson,  appeared  for  the  hospital  and 
for  the  Warden  and  Confrater  of  it. 

Mr.  James  Parker  and  Mr.  Craig  for  the  Vicar  of  All  Saints. 

Mr.  James  for  the  Mayor  of  Stamford. 

Mr.  Roundell  Palmer  and  Mr.  Wnght  for  the  Bishop  of 
Lincoln,  contended  that  the  Bishops  of  that  see  for  the  time  being, 
had  a  general,  visitatorial  power  over  the  hospital,  and  the  posses- 
sions and  revenues  of  it.  They  said  that  the  hospital  was  founded 
for  spiritual  as  well  as  eleemosynary  purposes ;  and,  therefore,  it 
was  visitable  by  the  Bishop  of  the  diocese :  [that  the  letters  patent] 
conferred,  upon  the  Bishop,  a  general  visitatorial  power  over  the  [  154  ] 
hospital  and  the  possessions  and  revenues  of  it;  and  that  usage 
was  in  support  of  that  construction,  for,  almost  ever  since  the 
charter  was  granted,  the  Bishops  of  Lincoln  had  acted  as  general 
visitors  of  the  charity :  Martin  v.  The  Archbishop  of  Canterbury  (1). 
They  concluded  by  contending  that  the  Bishop  of  Lincoln  alone 
had  jurisdiction  in  this  case,  and  therefore,  that  the  information 
ought  to  be  dismissed.  [They  cited  The  Attorney-General  v. 
Magdalen  College  (2),  The  Attorney -General  v.  Smithies  (3),  and 
other  cases.] 

Mr.  Rolt,  in  reply,  referred  to  Ex  pa)-te  The  Berkhampstead  [  I66  ] 
Free  School  {4),  The  Att.-Gen.  v.  Smithies,  The  Att.-Gen.  v. 
Magdalen  College^  The  Att.-Gen.  v.  Lord  Clarendon,  and  Eden  v. 
Foster  (5),  as  authorities  that  the  Court  would  exercise  jurisdiction 
over  the  revenues  of  a  charity  of  which  a  visitor  was  appointed, 
although  it  would  not  interfere  with  respect  to  the  internal 
management  of  such  a  charity.    *    ♦     * 

(1)  1  W.  Bl.  76.  (4)  13  E.  R.  43  (2  V.  &  B.  13-1). 

(2)  76  R.  B.  148  (10  Beav.  402).       (6)  2  P.  Wms.  325. 

(3)  1  Keon,  2b9.  See  34  R.  R  19.\ 
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A.-G.        The  Vicb-Chancbllor 

flOWNR*S 
HOSPITAU 


Brownr*s         In  this  case  the  question  is  whether  it  can  be  made  oat,  from 


the  charter  of  James  the  First,  that  the  Bishop  of  Lincohi  has 
been  appointed  to  be  the  general  visitor  of  the  charity.  In  order 
to  determine  that  question  I  thought  it  necessary  to  read  the  whole 
of  the  charter  through.  The  Bishop  of  Lincoln  has  put  in  an 
answer  in  which  he  submits  the  question  to  the  Court. 

It  certainly  appears  that  acts  have  been  done,  by  his  Lordship 
and  by  some  of  his  predecessors,  which  assume  that  they  were 
general  visitors :  but,  on  looking  over  the  charter,  which  I  have 
read  from  beginning  to  end,  my  opinion  is  that  that  is  not  the  case. 

[  IM  ]  In  the  case  of  The  Berkhampstead  Free  School,  I  observe  that 

Lord  Eldon,  speaking  of  a  decretal  order  which  had  been  made  in 
the  year  1744,  declaring  that  the  warden  of  All  Souls  was  visitor 
of  the  school,  but  that  the  revenues  were  subject  to  the  jurisdiction 
of  this  Court,  takes  occasion  to  express  his  approbation  of  that 
decree.  It  is  perfectly  plain,  therefore,  that  there  may  be  a  limited 
visitatorial  right  in  a  person,  who,  in  that  respect,  may  be  called 
the  visitor,  without  the  right  extending  to  the  management  of  the 
general  revenues.  His  Lordship  states  it  to  have  been  decided 
by  the  Court,  and  to  be  quite  clear  that,  where  there  is  a  local 
visitor  as  to  the  conduct  and  management  of  a  school,  if,  in  the 
original  instrument,  a  trust  is  expressed  as  to  the  application  of 
the  revenue,  this  Court  has  jurisdiction  to  compel  a  due  application. 
Now,  by  this  charter  of  James  the  First,  the  only  words  which 
bear  at  all  on  the  question,  are  those  which  give  a  power  to 
abrogate  ancient  statutes  and  to  make  new  ones.  And  it  appears 
to  me  that  the  words :  "  as  well  concerning  the  Divine  service  to 
be  celebrated  in  the  hospital,  as  concerning  the  government  and 
direction  pf  the  Warden,  Confrater,  and  poor  to  be  supported  in 
the  hospital,"  must,  necessarily,  be  taken  as  applying  as  well  to 
the  statutes  which  the  Bishop  has  power  to  abrogate,  as  to  the 
statutes  which  he  has  power  to  make  de  novo:  otherwise  there 
would  be  this  grievous  inconvenience ;  that  he  would  have  power 
to  abrogate  all  the  existing  statutes,  and  would  only  have  power 
to  make  some  new  ones.  Therefore  my  opinion  is  that  the  words, 
"  as  well  concerning,"  must  be  taken  to  be  as  restrictive  of  the 
power  to  abrogate,  as  they  are  of  the  power  to  substitute.    And 

[  ^167  ]  then  we  find  that  there  is  no  direction  as  "^to  the  general  management 
of  the  lands  and  tenements  of  the  charity ;  but  that  only  a  power 
to  vioit  the  Warden,  Confrater  and  poor  of  the  hospital,  is  given. 
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My  opinion  is  that  the  Bishop  of  Lincoln  has  not  the  general  power        a.-g, 
over  the  revenues  of  the  charity ;  but,  the  revenues  having  increased,     bbownb's 
the  jurisdiction  as  to  the  application  of  them,  is  with  this  Court.         Hospital. 


SCARISBRICK  v.  8KELMEBSDALE. 

(17  Simons,  187—199;  S.  0.  19  L.  J.  Ch.  126;  14  Jui\  562.) 

A  testator  directed  a  settlement  of  certain  estates  to  be  made,  so  far  as 
the  rules  of  law  and  equity  would  allow,  to  certain  uses — ^as  to  part,  it  was 
to  be  settled  to  the  use  of  trustees  for  2,000  years,  in  his  W.  estate,  in 
trust  to  pay  any  child  of  his  body,  or  the  issue  of  such  child  (who  under 
the  limitations  of  the  will  should  be  entitled  to  the  possession  of  the  rents 
of  his  W.  estate,  and  who,  having  attained  twenty-one,  should  be  under 
the  age  of  twenty -five),  an  annual  sum  of  800/.,  till  he  should  have  attained 
twenty-one,  or  die  under  that  age  ;  and  to  accumulate  the  surplus,  as  well 
during  the  minority  or  respective  minorities  of  every  person  so  for  the  time 
being  entitled,  as  during  such  time  as  any  child  of  his  body  so  being  entitled 
as  aforesaid,  should  bo  under  the  age  of  twenty-five,  and  at  the  end  of 
*  every  period  of  accumulation,  to  apply  the  accumulated  fund  towards 
payment  of  his  debts :  Held  that  this  trust  for  accumulation  was  void. 

The  question  in  this  case  arose  on  the  will  of  Thomas  Eccleston 
which,  so  far  as  it  is  material,  was  as  follows  : 

Thomas  Eccleston,  by  his  will  dated  the  14th  day  of  October, 
1806,  devised  his  Scarisbrick  estates,  his  Halsall  estates,  and  his 
Wrightington  and  Parbold  estates  to  Edward  Wilbraham  Bootle  and 
Streynsham  Master,  their  heirs  and  assigns,  on  trust  that  they 
should  in  such  manner  as  they  should  think  fit,  or  as  counsel  should 
advise,  convey,  settle,  and  assure  the  said  estates  so  and  in  such 
manner  as  that  the  same  (so  far  as  the  rules  of  law  and  equity  and 
the  circumstances  of  the  case  would  admit  and  as  would  be  con- 
sistent with  the  general  purport  and  meaning  of  that  his  will) 
might  go,  remain,  and  be  to  the  uses  and  upon  and  for  the  trusts, 
intents,  and  purposes  thereinafter  expressed  and  contained.  The 
will  was  divided  into  clauses.  By  the  8rd  clause  it  was  declared, 
that,  as  to  the  Scarisbrick  and  Halsall  estates,  they  were  to  go  to 
the  use  that  the  testator's  wife  might  receive  thereout  an  annuity 
of  600Z.,  and  subject  thereto  the  said  estates  should  by  the  intended 
settlement  be  settled  to  the  use  of  Edward  Wilbraham  Bootle  *and 
Streynsham  Master,  their  executors,  administrators,  and  assigns, 
for  the  terra  of  1 ,000  years,  upon  the  trusts  thereinafter  declared  ; 
and  after  the  expiration  of  the  said  term  to  the  use  of  the  testator's 
eldest  son  Thomas  Eccleston  for  life,  with  remainder  to  his  issue 
in  tail ;  and  for  default  of  such  issue  to  the  use  of  the  testator's 
second   son  William  Eccleston    and    his  issue   in   tail ;  and   for 


1849. 
Dec,  18. 

1850. 
Jan.  18. 

Shadwbi.l, 
V.-C. 
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^ARiBBBicR  default  of  sucli  issue  to  the  use  of  the  testator's  third  son  Charles 
SKBLMKB8-  ^cc'^Btoi^  ^^^  evorj  othor  subsequently-born  son  of  the  testator's 
DALE.  bocly  successively  in  the  order  of  his  birth  during  the  term  of  his 
natural  life,  without  impeachment  of  waste ;  and  after  his  respec- 
tive decease  to  the  use  of  his  respective  first  and  other  sons  severally 
and  successively  and  according  to  their  respective  seniorities  in  tail 
male ;  and  for  default  of  such  issue,  remainders  to  the  testator's 
daughters,  Ann  Eccleston,  Mary  Eccleston,  Elizabeth  Eccleston» 
and  Catherine  Eccleston  successively,  and  their  issue  in  tail,  in 
manner  therein  mentioned,  with  remainders  over.  By  the  5th 
clause  the  testator  declared  that  the  term  of  1,000  years  was  for 
the  purpose  of  better  securing  the  annuity  of  600/. ;  and  in  the 
next  place  for  securing  the  payment  of  such  of  the  testator's  funeral 
expenses,  debts,  and  legacies  as  his  personal  estate,  and  the  other 
funds  thereinafter  provided,  would  not  satisfy;  and  in  the  next 
place  for  raising  certain  annuities ;  and  in  the  next  place,  during 
the  space  of  twenty  years  to  be  computed  from  the  day  of  the 
testator's  decease,  to  levy  and  raise  out  of  the  rents  and  profits  an 
annual  sum  of  1,000Z.,  and  accumulate  the  same,  and  apply  the 
same  and  the  accumulations  towards  the  payment  of  the  funeral 
expenses,  debts,  and  legacies ;  and  in  the  next  place  as  an  auxiliary 
security  for  the  payment  of  certain  portions  to  his  issue.  By  the 
6th  clause  the  testator  directed  his  trustees  to  convey,  settle,  and 
[  *189  ]  assure  his  Burscough  estates,  and  *his  Wrightington  and  Parbold 
estates  to  them,  their  executors,  administrators,  and  assigns  for  the 
term  of  2,000  years,  upon  the  trusts  thereinbefore  expressed  and 
contained  of  and  concerning  the  same,  and  in  the  meantime  subject 
thereto,  to  the  use  of  the  testator's  second  son  William  Eccleston 
for  life,  with  remainder  in  tail  to  the  sons  of  William  Eccleston, 
and  for  default  of  such  issue  to  the  use  of  the  testator's  third  son 
Charles  Eccleston,  and  every  other  subsequently-born  son  of  the 
testator's  body  successively  in  the  order  of  his  birth,  during  the 
term  of  his  natural  life,  without  impeachment  of  waste,  and  after 
his  respective  decease,  to  the  use  of  his  respective  first  and  other 
sons  successively,  and  according  to  their  respective  seniorities  in 
tail  male  ;  and  for  default  of  such  issue,  to  the  use  of  the  testator's 
eldest  son  Thomas  Scarisbrick  for  life,  with  remainder  to  the  sons 
of  Thomas  Scarisbrick  in  tail  male ;  and  after  the  decease  of  each 
of  the  testator*s  said  sons,  taking  in  such  order  as  last  thereinbefore 
mentioned,  to  the  use  of  his  first  and  other  sons  severally  and 
successively,  and  according  to  their  respective  seniorities,  in  tail. 
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but  80  that  the  respective  son  or  sons  of  the  eldest  of  such  sons,  and  Scakisbrtok 

snch  their  respective  issue  as  aforesaid,  should  always  after  his  or    skklmkbs- 

their  respective  parents'  decease,  take  before  and  be  preferred  to        ^^^"• 

the  respective  son  or  sons  of  the  younger  of  such  sons  and  their 

respective  issue  as  aforesaid ;  and  for  default  of  such  issue,  and 

after  the  respective  decease  of  each  of  the  testator's  said  sons, 

taking  in  such  order  as  aforesaid,  to  the  use  of  the  daughters  of  the 

sons  in  manner  therein  mentioned,  and  for  default  of  such  issue  to 

the  use  of  the  trustees  and  their  heirs  during  the  respective  lives  of 

the  testator's  second,  third,  and  fourth  daughters,  Mary  Eccleston, 

Elizabeth  Eccleston,  and  Catherine  Eccleston,  and  every  other 

subsequently  born  daughter  of  the  testator's  body,  in  trust  to  apply 

the  rents  and  profits  of  "^the  said  last-mentioned  estates  to  the  sole      [  *ido  ] 

and  separate  use  of  the  said  Mary  Eccleston,  Elizabeth  Eccleston, 

and    Catherine    Eccleston,    and  every    other  subsequently  born 

daughter  of  the  testator's  body,  successively  in  the  order  of  her 

birth,  during  the  term  of  her  natural  life,  but  so  that  after  the 

respective  decease  of  each  of  such  daughters,  taking  in  such  order 

as  aforesaid,  the  last-mentioned  estates  should  be  and  remain  to  the 

use  of  her  respective  sons  and  daughters  in  such  order  as  therein 

mentioned,  and  in  default  of  such  issue  the  estates  were  limited 

over.    In  the  seventh  clause  was  contained  a  provision  for  shifting 

the  Wrightington  and  Parbold  estates,  if  William  Eccleston  and 

Charles  Eccleston,  or  Mary  Eccleston,  Elizabeth  Eccleston,  and 

Catherine  Eccleston  should  become  entitled  to  the  rents  and  profits 

of  the  Scarisbrick  and  Halsall  elates.     The  ninth  clause  was  as 

follows :  ''And  in  the  settlement  so  to  be  made  as  aforesaid,  it  shall 

be  expressed  and  declared  that  the  said  last-mentioned  estates  are 

limited  to  the  said  Edward  Wilbraham  Bootle  and  Streynsham 

Master,  their  executors,  administrators,  and  assigns,  for  the  said 

term  of  2,000  years  in  the  first  place,  for  securing  by  the  usual 

ways  and  means  money  for  the  payment  of  such  of  his  funeral 

expenses,  debts,  and  legacies  as  his  personal  estate  and  the  other 

funds  thereinbefore  or  thereinafter  provided  for  that  purpose  would 

not  be  sufficient  to  pay  and  satisfy ;  and  in  the  next  place,  as  an 

ulterior  or  auxiliary  security  for  the  payment  of  the  sums  of  5,000Z. 

thereinbefore  directed  to  be  raised  for  his  daughters  and  his  fourth 

and  other  subsequently  born  sons  out  of  the  estates  thereinafter 

directed  to  be  sold  ;  and  in  the  next  place,  if  no  part  of  the  Eccleston 

and    Sutton    estates    thereinafter    devised    should    remain  after 

answering  the  trusts  and  purposes  thereinafter    declared  of  or 
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SoARiBBuicK  concerning  the  same,  or  if  the  part  which  should  remain  of  the  *8ame 
skklmbes-    should  be  under  the  value  of  10,000/.,  (valuing  the  same  at  twenfcy- 
DALB.        gyg  years'  purchase  on  the  net  rents  exclusively  of  the  land  tax,) 
'-  *^^  ■^      then  as  the  case  might  be  in  trust  by  the  usual  ways  and  means 
to  raise  the  sum  of  10,0002.  or  such  a  sum  of  money  as  should  make 
the  value  of  the  remaining  estate  equal  to  the  sum  of  10,000/.,  and 
pay  and  apply  the  same  to  his  said  son  Charles  Eccleston,  his 
executors,  administrators,  and  assigns;  but  in  case  his  said  son 
Charles  Eccleston  should  die  under  the  age  of  twenty-one  years 
without  leaving  lawful  issue,  then  to  such  subsequently  bom  son  of 
his  body  as  should  first  attain  the  age  of  twenty-one  years,  or  die 
leaving  lawful  issue,  his  executors  administrators  and  assigns,  but 
without  interest  in  the  meantime ;  and,  in  the  next  place,  in  trast 
to  pay  to  any  child  of  his  body,  or  the  issue  of  such  child  who^ 
under  the  limitations  of  the  said  settlement,  should  for  the  time 
being  be  entitled  to  the  possession  or  to  the  receipt  of  the  rents, 
issues  and  profits  of  his  said  Wrightington  and  Farbold  estates,  and 
who  having  attained  his  or  her  age  of  twenty-one  years  should  be 
under  his  or  her  age  of  twenty-five  years,  an  annual  sum  of  50O{. 
until  he  or  she  should  attain  his  or  her  age  of  twenty-five  years,  or 
depart  this  life  under  that  age,  and  the  said  annual  sum  of  500/.  to 
be  paid  by  equal  quarterly  payments,  and  the  first  quarterly  pay- 
ment of  the  same  to  be  made  at  the  expiration  of  three  calendar 
months  next  after  he  or  she  should  so  become  entitled ;  and,  in  the 
next  place,  in  trust  to  receive  the  surplus  which  should  remain  of  the 
rents,  issues  and  profits  of  the  hereditaments  and  premises  com* 
prised  in  the  said  term  of  2,000  years,  after  answering  the  trusts 
and  purposes  aforesaid,  as  well  during  the  minority  and  respective 
minorities  of  every  person  so  for  the  time  being  entitled  as  aforesaid 
L  •192  ]      as  during  such  time  any  child  of  *his  body  so  for  the  time  being 
entitled  as  aforesaid  should  be  under  the  age  of  twenty-five  years, 
and  to  accumulate  the  same  in  manner  thereinbefore  mentioned, 
and  at  the  end  of  any  or  every  such  period  of  accumulation  to 
apply  the  fund  so  accumulated  in  or  towards  the  payment  of  his 
funeral  expenses,  debts  and  legacies."     By  the  10th  clause  the 
testator  directed  his  trustee  out  of  the  Eccleston  estates  to  raise  by 
sale  or  mortgage  of  the  same,  or  a  competent  part  thereof,  sums 
for  the  payment  of  funeral  expenses,  debts  and  legacies  and  portions 
of  6,000/.  to  the  testator's  fourth  and  every  subsequently  born  son, 
and  to  each  of  his  daughters,  and   subject  thereto  in  trust  for 
Charles  Eccleston,  his  heirs,  executors,  administrators  and  assigns 
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respectively.  The  12th,  20th,  and  25th  clauses  were  as  follows :  scarisbrtck 
**  And  in  the  said  settlement  it  shall  be  provided  that,  if  any  person  skelmers- 
for  the  time  being  entitled  by  virtue  of  the  said  settlement  to  the  ^^^^ 
actual  possession  or  receipt  of  the  rents,  issues  and  profits  of  any 
of  the  estates  hereby  directed  to  be  settled  shall  be  under  the  age 
of  twenty-one  years,  the  said  Edward  Wilbraham  Bootle  and 
Streynsham  Master,  and  the  survivor  of  them,  and  the  executors, 
administrators  and  assigns  of  such  survivor  shall,  so  long  as  the 
person  entitled  as  aforesaid  shall  be  under  the  age  of  twenty-one 
years  (but  subject,  and  without  prejudice,  as  hereinbefore  men- 
tioned), apply  a  competent  part  of  the  rents,  issues  and  profits  of 
the  estate  and  hereditaments  to  which  he  or  she  shall  be  entitled  as 
aforesaid  for  the  maintenance  and  support  of  such  person  so  entitled 
(unless  the  persons  so  entitled  be  one  of  my  said  sons  or  daughters), 
and  invest  the  residue  in  the  name  or  names  of  the  said  Edward 
Wilbraham  Bootle  and  Streynham  Master,  or  the  survivor  of  them,  or 
the  executors,  administrators  or  assigns  of  such  survivor,  in  Govern- 
ment or  real  securities,  so  that  the  same  during  *such  minority  or  [  •iss  ] 
respective  minorities  as  aforesaid  may  accumulate  in  the  nature  of 
compound  interest ;  and  at  the  end  of  each  such  period  of  accumu- 
lation, or  sooner,  if  they  or  he  shall  think  proper,  shall  call  in  and 
convert  the  said  accumulated  fund  into  money,  and  lay  out  and  invest 
the  same  in  the  purchase  of  freehold,  leasehold,  and  copyhold 
estates,  to  be  situate  in  England  or  Wales,  and  settle  the  estates 
80  to  be  purchased  to  the  uses  and  in  the  manner  in  which  I  have 
by  this  my  will  directed  the  estates  from  the  rents  of  which  such 
accumulations  shall  have  proceeded  to  be  settled  ;  but  if  any  such 
purchase  shall  be  made  during  the  continuance  of  the  period  of 
such  accumulation,  the  rents  of  the  estates  so  to  be  purchased  shall 
to  the  end  of  the  period  of  accumulation  be  accumulated  in  the 
manner  and  for  the  purposes  thereinbefore  mentioned."  20th 
clause :  "  And  my  will  is  also  that  in  the  said  settlement  there 
shall  be  inserted  such  limitations  for  preserving  contingent 
remainders,  such  provisoes  for  the  cesser  of  the  terms  to  be  thereby 
created  such  other  powers  of  leasing,  such  powers  for  granting 
liberty  to  work  mines  and  collieries,  such  provisions  for  the  appoint- 
ment of  new  trustees  and  for  the  indemnity  of  the  trustees,  and  all 
such  other  clauses,  powers,  provisoes,  agreements,  and  declarations 
not  inconsistent  with  the  general  scope  and  true  intent  and  meaning 
of  this  my  will,  as  the  said  Edward  Wilbraham  Bootle,  and 
Streynsham  Master,  or  the  survivor  of  them,  or  the  executors  or 
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soARiBBRTCK  administrators  of  such  sarvivor,  or  their  or  his  counsel  in  the  law 
Skelmbrs-    shall  think  it  advisable  to  insert  for  the  advantage  of  the  persoos 

^^^^  beneficially  interested  under  the  said  settlement,  or  for  explaining 
the  same,  as  effectuating  the  general  object  and  purport  thereof." 
25th  elauBe :  "  And  whereas  I  have  hereinbefore  provided  several 

I  ^i'**^  ]  funds  for  the  payment  of  my  funeral  expenses,  debts  *and  legacies, 
among  which  debts  I  include  all  sums  of  money  charged  on  my 
estates  either  by  myself  or  any  of  my  ancestors,  or  to  which  I  am 
otherwise  subject  and  liable ;  now  I  do  hereby  declare  that  the 
same  shall  be  successively  resorted  to  in  the  manner  hereinafter 
mentioned,  that  is  to  say,  as  between  strangersand  my  said  trustees 
and  the  persons  claiming  under  this  my  will,  my  said  trustees 
or  trustee  for  the  time  being  shall  have  the  fullest  discretion  and 
liberty  to  resort  to  the  said  funds  in  such  order  and  course  as  they 
or  he  shall  think  proper  :  but  that  as  between  the  persons  severally 
claiming  under  this  my  will,  the  said  funds  shall  be  liable  in  the 
order  and  course  of  succession  hereinafter  mentioned,  that  is  to  say, 
such  of  my  estates  as  are  now  charged  with  annuities  shall  be 
solely  and  exclusively  subject  to  the  payment  of  the  same,  and  all 
such  annuities  or  yearly  sums  for  which  I  have  given  any  security 
shall  be  solely  and  exclusively  charged  on  the  estates  in  respect  of 
which  they  became  payable  respectively.  But  as  to  all  my  other 
debts  and  all  my  legacies,  except  those  given  by  me  to  my  said 
children,  my  said  personal  estate  shall  be  the  fund  first  to  be 
resorted  to  ;  the  said  annual  sum  of  1,000Z.  hereinbefore  directed 
to  be  secured  on  my  said  Scarisbrick  and  Halsall  estates  for  twenty 
years  successively  after  my  decease  shall  be  the  fund  to  be  secondly 
resorted  to ;  the  rents,  and  profits  of  my  Wrightington  and  Parbold, 
and  my  estate  purchased  from  Mr.  Hill,  hereinbefore  directed  to  be 
received  by  my  trustees  during  such  time  as  the  child  for  the  time 
being  entitled  to  the  actual  possession  thereof  shall  be  under  the  age  of 
twenty-five  years,  shall  be  the  fund  to  be  thirdly  resorted  to ;  the 
monies  to  arise  from  the  sale  of  my  Eccleston  and  Sutton  estates, 
shall  be  the  fund  to  be  fourthly  resorted  to ;  the  said  term  of  2,000 

[  'itts  ]  years  before  directed  to  be  created  in  my  said  *Wrightington  and 
Farbold  estates  and  my  estate  purchased  from  Mr.  Hill  shall  be 
the  fund  to  be  fifthly  resorted  to  ;  and  the  said  term  of  one  thousand 
years  hereinbefore  directed  to  be  created  in  my  said  Scarisbrick  and 
Halsall  estates  shall  be  the  fund  to  be  sixthly  and  lastly  resorted  to. 
And  as  to  the  legacies  first  hereinbefore  bequeathed  by  me  to  my 
said  children,  the  funds  provided  for  the  payment  of  the  same  shall 
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be  resorted  in  manner  Iiereinafter  mentioned,  that  is  to  say,  the  Scaribdrick 
money  to  arise  from  the  sale  of  my  Eccleston  and  Sutton  estates,  bxblm  Bus- 
shall  be  the  fund  to  be  firstly  resorted  to ;  the  term  of  2,000  years  ^^^^ 
in  my  Wrightington  and  Parbold  and  the  estate  purchased  from 
Mr.  Hill  shall  be  the  fund  to  be  secondly  resorted  to ;  and  the  term 
of  1,000  years  in  my  Scarisbrick  and  Halsall  estates  shall  be  the 
fund  to  be  lastly  resorted  to.  And  as  to  the  additional  portions  of 
5,000Z.  each,  hereinbefore  bequeathed  by  me  to  my  children,  the 
said  term  of  1,000  years  in  my  Scarisbrick  and  Halsall  estates  shall 
be  the  sole  fund  for  the  payment  of  the  same.  And  as  to  the  legacy 
of  10,000Z.  or  such  part  thereof  as  shall  eventually  become  raiseable 
under  the  trusts  aforesaid,  the  said  term  of  2,000  years  in  my  said 
Wrightington  and  Parbold,  and  the  estate  purchased  from  Mr.  Hill 
shall  be  the  sole  fund  for  the  payment  of  the  same.  And,  therefore, 
if  any  of  the  said  funds  shall  be  resorted  to  out  of  the  order  herein- 
before prescribed,  the  fund  or  funds  first  accessible  shall  replace, 
repair,  or  make  good  to  the  fund  or  funds  so  resorted  to  what  shall 
have  been  so  irregularly  or  out  of  order  subtracted  from  such  fund 
or  funds  respectively." 

The  testator  died  on  the  first  of  November,  1809,  without  having 
had  any  other  issue  than  the  three  sons  and  the  four  daughters 
mentioned  in  his  will.  William  *Eccleston  the  second  son  died  [*i9«j 
without  issue,  and  the  other  sons  assumed  the  name  of  Scarisbrick. 
At  the  death  of  the  testator,  his  third  son  Charles  Scarisbrick  was 
an  infant  nine  years  of  of  age,  and  the  trustees  thereupon  entered 
into  possession  of  the  Wrightington  and  Parbold  estates,  and  con- 
tinued in  possession  till  Charles  Scarisbrick  attained  the  age  of 
twenty-five.  Thomas  Scarisbrick  died  in  1888  without  issue.  The 
testator's  daughter  Elizabeth  married  Edward  Clifton,  and  had  an 
eldest  son  Thomas  Clifton.  By  an  order  made  by  the  House  of 
Lords  on  the  24th  day  of  July,  1888,  it  was  declared  that,  accord- 
ing to  the  true  construction  of  the  will  of  the  testator  in  the 
events  that  had  happened,  Charles  Scarisbrick  had  been  since 
the  death  of  Thomas  Scarisbrick  and  still  was  entitled,  in  pos- 
session for  his  life,  without  impeachment  of  waste,  to  the  Wright- 
ington estates,  and  the  Eccleston  estates  respectively.  The  first, 
second  and  third  funds  provided  by  the  testator  for  the  payment 
of  his  debts  and  legacies  were  inadequate,  and,  therefore,  con- 
siderable parts  of  the  Eccleston  estates  were  sold,  and  the  debts 
and  legacies  paid ;  and  the  rents  and  profits  of  the  Wrightington 
and   Parbold  estates  had   been   accumulated   to   the  amount  of 
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S0AB18BBICK  82,000Z.     The  remaining  material  facts  appear  in  the  argwnents 
Skblmkrs-    ^^^  judgment, 

DALE. 

Mr.  Bethelly  Mr.  Rolt,  and  Mr.  C.  HaU,  for  the  plaintiff : 

[  197  ]  *     *     The  attempt  here  is  to  create  a  trust  for  accumulation, 

which  may  endure  during  the  minorities  of  issue  down  to  the 
remotest  generation.  The  mode  in  which  the  fund  is  to  be  employed 
is  not  material.  (They  referred  to  Broirne  v.  Stoiufhton  (1).)  A 
trust  for  a  series  of  accumulations  is  bad  without  reference  to  the 
purpose  of  the  accumulations.  It  may  be  urged  on  the  other  side, 
upon  the  case  of  Lord  Southampton  v.  Marquis  of  Hertford  {2),  that 
there  there  was  a  trust  for  payment  of  debts,  and  it  was  held  good 
so  far  ;  but  in  that  case  the  trust  was  not  to  pay  the  debts  out  of  the 
accumulations  ;  the  trust  for  payment  of  debts  preceded  the  trusts 
for  accumulation.  But  here  the  scheme  is  for  one  continuous 
unbroken  accumulation  of  the  rents  for  successive  minorities.  It  is 
clear  from  the  authorities  that  such  a  trust  is  void  ;  the  Eccleston 
estate  is  the  only  one  to  which  resort  is  to  be  had  for  payment 
of  debts. 

[  198  ]  Mr,  Rasch,  for  the  trustees. 

Ml'.  James  Parker,  for  Edward  Clifton  and  his  wife  and  Thomas 
Clifton : 

*  *  If  this  Court  had  had  to  direct  the  carrying  of  the  trusts 
into  effect,  it  would  have  had  no  difficulty  in  separating  what  is 
good  from  what  is  bad.  *  *  We  are  doing  no  violence  to  the  will 
of  the  testator  in  thus  severing  the  trusts  one  from  another.  He 
referred  to  Bankes  v.  Le  Despencer  (s).  This  being  a  case  of 
executory  trusts,  the  Court  will  mould  the  will  so  as  to  make  the 
trusts  good  so  far  as  it  can.  Browne  v.  Stoughton,  relied  on  by  the 
other  side,  was  not  a  case  of  executory  trusts.  The  testator  had 
created  but  one  trust,  and  had  mixed  the  directions  so  together 
that  they  could  not  be  separated ;  the  good  could  not  be  eliminated 
from  the  bad  ;  but  here  there  are  clear  and  distinct  trusts. 

[  199  ]  With  him  Mr.  Maiins  and  Mr.  Toiler : 

Even  assuming  this  will  to  create  trusts  executed,  the  accumula- 
tion is  good ;  for  the  trust  of  the  term  is  a  trust  to  pay  debts — and 

(1)  65  R.  R.  609  (14  Sim.  369).  (3)  61  B.  R  313  (10  Sim.  576), 

(2)  13  R.  R.  18  (2  V.  &  B.  54). 
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a  trust  to  pay  debts  was  not  before,  and  is  not  since  the  Thellusson   Soabtbbrtok 
Act,  open  to  the  objection  of  prolonged  accumulation.     (They    skblmbrs- 
referred  to  Ware  v.  PolhUl  (1),  and  Boyce  v.  Hanning  (2).     They        ^^^"• 
referred  also  to  Tollemache  v.  Coventry  (3),  Mackworth  v.  Hinxman  (4) 
Longhead  v.  Phelps  (6),  Doe  v.  Selhy  (h),  Croinpe  v.  Bairow  (7).) 

Mr.  Bethell  replied. 

The  Yice-Ghancbllob  : 

My  notion  is,  that  when  the  testator  has  directed  a  specific  thing 
to  be  done,  it  must  be  done ;  and  I  cannot  say  that  when  he  has 
used  mere  general  expressions,  as  to  what  is  to  be  done  in  the  way 
of  conveyance,  these  are  to  cut  down  what  he  has  deliberately 
expressed ;  when  the  testator  has  directed,  as  he  has  done  in  the 
9th  clause,  ''as  well  during  the  minority,'/  &c.,  as  he  has  then 
expressly  directed  what  should  be  the  trusts  during  the  minority  of 
any  person,  not  being  a  child,  what  he  has  directed  must  take  effect ; 
and  if  it  is  bad,  that  is,  if  it  cannot  take  effect  altogether,  it  must  fail 
altogether ;  if  the  peccant  part  of  the  will  is  made  a  constituent  part 
of  it,  you  cannot  strike  that  part  out,  but  the  whole  fails ;  and  that 
course  in  effect  decides  this  case.  It  must  be  declared  that  the  trust 
for  accumulation  is  void,  and  that  the  fund  in  question  belongs  to 
the  plaintiff. 

ASHBURNEE  v.  WILSON.  j^"^, 

JIfay  27. 

(17  Simons,  204—208  ;  S.  C.  19  L.  J.  (Jh.  330 ;  14  Jur.  497.)  

Shadwell, 
A  devise  to  several  for  life ;  and,  after  the  death  of  the  surviving  tenant  y.-C. 

for  life,  **to  a  son  of  my  nephew  A.,  and  his  heirs  and  assigns,  and,  for         r  204  1 
want  of  such  issue,"  over  : 
Held,  that  this  was  a  gift  in  fee  to  the  first-born  son  of  A. 

James  Ashburneb  by  his  will,  dated  the  1st  day  of  April,  1794, 
devised  certain  freehold  and  customary  estates  to  trustees,  and  after 
directing  certain  payments  to  be  made  out  of  the  yearly  rents 
thereof,  directed  the  residue  of  such  rents  to  be  divided  into  five 
equal  parts ;  one  fifth  to  be  paid  to  his  nephew  Thomas  Campbell 
for  life;  one  fifth  equally  between  his  nephews  Issac  and  James, 
and  his  niece  Jane  Wilson,  for  their  lives;  one  fifth  to  his 
sister,  Susannah  Starkey  for  life,  and  one  fifth  to  his  sister 
Elizabeth  Ashbumer  and  children,  if  she  should  marry  and  have 

(1)  8  E.  R.  144  (11  Ves.  257).  (4)  44  R  R  309  (2  Keen,  658). 

(2)  37   R   R   728  (2  Cr.   &  Jerv.  (6)  2  W.  BI.  704. 

334).  (6)  26  R  R  585  (2  B.  &  0.  926). 

(3)  37  R  E.  260  (2  CI.  ft  Fin.  611).         (7)  4  R  R  318  (4  Ves.  681). 
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AsHBUBKEB  anj,  foF  their  lives,  the  share  of  any  dying  to  go  to  the  survivors  or 
Wilson,  sarvivor ;  and  on  the  death  of  the  last  survivor  the  testator  gave 
and  devised  all  his  said  messuages  and  premises  as  follows :  "  To  a 
son  of  my  sister  Elizabeth  Ashburner,  if  she  should  marry  and 
leave  a  son,  his  heirs  and  assigns;  and  for  want  of  such  issue,  to  a 
son  of  my  niece  Margaret  Starkey,  if  she  should  marry  and  leave 
a  son,  his  heirs  and  assigns ;  and  for  want  of  such  issue,  to  a  son 
of  my  nephew  James  Wilson  in  marriage,  his  heirs  and  assigns  ; 
and  for  want  of  such  issue,  to  a  son  of  my  nephew  Isaac  Wilson  in 
marriage,  his  heirs  and  assigns ;  and  for  want  of  such  issue,  to  a 
son  of  my  niece  Jane  Wilson,  if  she  should  marry  and  leave  a  son, 
his  heirs  and  assigns ;  and  for  want  of  such  issue,  to  a  son  of  my 
nephew  Thomas  Campbell  in  marriage,  his  heirs  and  assigns."  The 
testator  died  in  July,  X794,  leaving  his  sisters  and  the  nephews  and 
nieces  named  in  his  will  him  surviving.  Isaac  Wilson  and  Jane 
Wilson  died  in  1796  and  1804  respectively,  without  issue.  Thomas 
[  •206  ]  *Campbell  died  in  1809,  leaving  one  son,  James  Ashburner 
Campbell.  Susannah  Starkey  died  in  1824,  leaving  a  daughter, 
the  testator's  niece,  Margaret  Starkey,  who  died  in  18S8,  leaving  a 
daughter,  now  the  wife  of  Henry  Attwell  Smith;  and  Elizabeth 
Ashburner  died  without  issue  in  1888.  The  testator's  nephew, 
James  Wilson,  the  last  survivor  of  the  tenants  for  life  named  in  the 
will,  died  in  1889,  having  been  twice  married,  and  having  had  two 
sons  by  his  first  marriage,  born  respectively  in  1805  and  1806,  both 
of  whom  died  infants  and  unmarried;  and  one  son,  James 
Ashburner  Wilson,  by  his  second  marriage.  James  Ashburner 
Wilson,  the  plaintiff  in  the  present  suit,  in  the  events  which  had 
occurred  claimed  to  be  entitled  under  the  devise  to  "  a  son  of  my 
nephew  James  Wilson,  his  heirs  and  assigns,"  to  the  fee-simple  of 
the  estates  devised  by  the  will. 

Mr.  Bethell,  Mr.  James  Riissell,  and  Mr.  MUne,  for  the  plaintiff : 
The  effect  of  the  devise  was,  either  an  estate  in  fee  to  any  son  of 
James  Wilson,  in  which  view  the  plaintiff  takes  in  the  events  which 
have  happened,  as  such  designated  person ;  or  it  was  an  estate  tail 
to  James  Wilson,  in  which  case,  the  plaintiff  lakes  as  issue  in 
tail.    *    *    ♦ 

[  206  ]  Mr.  Maiin$,  and  Mr.  Tripp^  for  one  of  the  oo-heiresses  of  the 

eldest  son  of  James  Wilson,  the  last  tenant  for  life : 

The  devise  was,  in  effect,  to  James  Wilson  for  life,  with  remainder 
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to  his  first  born  son  in  fee.     It  is  true  that  if  there  is  a  devise  to  A.,    ashburnrb 
remainder  to  his  son,  and  the  will  shows  an  intention  that  all  the      wilsok. 
sons  are  to  take,  that  is  an  estate  tail  in  A.     But  that  cannot  be 
the  intention  here,  by  reason  of  the  addition  of  the  words  "  his  heirs 
and  assigns."     ♦     ♦     ♦ 

Mr.  Stuart  and  Mr.  Elderton,  for  the  trustees.  [  207  ] 

Mr.  Lloyd  and  Mr.  PhiUips,  for  another  co-heir  of  the 
testator.    *     *    ♦ 

Mr.  Bates,  for  the  representative  of  one  of  the  testator's 
co-heirs,  contended  the  will  was  void  for  uncertainty ;  the  words 
''  a  son  "  do  not  designate  what  son :  they  are  too  uncertain  a 
description  of  the  donee. 

Mr.  Bethell,  in  reply : 
It  has  been  contended,  that  the  limitations  after  the  *life  estates       [  *208  j 
are  contingent  remainders.     That  is  not  so;  they  are  executory  * 
devises,  not  contingent  remainders ;  and  not  to  any  son  who  might 
be  bom,  but  to  a  son  who  shall  be  left  living  by  the  parent. 

[Many  cases  were  cited,  but  in  the  Yicb-Chakcbllor's  opinion 
none  of  them  were  applicable  to  this  case.] 

The  Vicb-Chancbllob  referred  to  the  first  part  of  the  will,  and 
continued : 

Then  follows  the  devise,  which  is  the  subject  of  the  question  in 
this  case.  It  is  not  necessary  to  determine  whether  the  daughters 
took  a  legal  fee ;  the  testator  has  directed  that  after  payment  of 
his  debts,  his  estate  shall  go  amongst  five  persons,  including 
Elizabeth  Ashbumer,  if  she  did  marry  and  have  children,  and  then 
comes  the  disposition  on  which  the  question  turns.  (The  Yicb- 
Chancbllor  read  the  limitations  set  out  in  pp.  888,  884.)  Then  what 
are  the  facts?  The  two  ladies  named  never  had  any  children. 
James  Wilson  had  two  sons  by  one  marriage,  both  of  whom  died, 
and  one  son  by  another  who  survives.  And  the  sole  question  is, 
what  estate  was  to  be  taken  by  a  person  described  as  a  son  of 
James  Wilson.  None  of  the  cases  cited  apply;  for  the  only 
question  is,  what  the  testator  meant  by  a  son  of  a  nephew,  his 
heirs  and  assigns ;  he  speaks  only  of  one  son.  He  meant,  if  there 
was  a  son  he  should  take ;  that  is,  the  first  son  should  take,  and 
then*  there  was  end  of  all  farther  limitation.     I  think  the  will 
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AsMBURNBR    admits  of  no  construction,  but  that  which  gives  an  estate  in  fee  to 
Wilson.      ^^6  eldest  son  of  James  Wilson,  and  those  who  represent  him  are 
entitled. 

The  declaration  was,  that  the  estate  was  a  contingent  remainder, 
which  vested  in  the  first-bom  son  of  James  Wilson  in  fee  ;  so  that 
the  co-heirs  of  the  son  of  James  were  entitled. 


1852. 
Jan,  15. 

KlNDERSLET, 
V.-C. 

[209  ] 


[  •210  ] 


HAMBROOK   v.  SMITH. 

(17  Simons,  209—218 ;  S.  C.  21  L.  J.  Ch.  320 ;  16  Jur.  144.) 

Where  deeds  existed,  in  which,  in  the  event  of  the  Oourt  deciding  one 
way,  the  plaintiff  would  have  no  interest,  hut  if  it  decided  another  way,  He 
would, — the  defendant  cannot  protect  himself  against  discovering  in  whose 
possession  they  are ;  nor  can  he,  because  discovery  might  have  the  effect 
of  making  the  estate  go  over  away  from  him. 

By  indentures  of  the  29th  and  SOth  days  of  November,  1832, 
being  a  voluntary  settlement  made  by  Samuel  Smith,  the  husband 
of  Elizabeth  Smith,  certain  real  estate  was  conveyed  to  a  trustee 
upon  trusts  for  the  benefit  of  Elizabeth  Smith  during  her  life,  and 
after  her  death  to  such  uses  as  she  should  appoint  by  her  will ;  and 
in  default  of  such  appointment,  in  trust  for  Mary  Hambrook,  her 
heirs  and  assigns  for  ever.  In  the  year  1845  Samuel  Smith 
prevailed  upon  the  trustee  to  reconvey  the  estate  to  him,  his  heirs 
and  assigns.  In  April,  1848,  Elizabeth  Smith  died,  having  by  her 
will  appointed  that  all  the  hereditaments  comprised  in  the  said 
indentures  of  1882  should  remain  and  be  to  the  use  of  her  husband 
during  his  natural  life,  or  until  he  should  be  found  or  declared  a 
bankrupt,  or  should  take  the  benefit  of  any  Act  for  the  relief  of 
insolvent  debtors,  or  convey,  or  assign,  or  incumber  his  aforesaid 
life  estate  or  interest,  or  any  part  thereof,  by  way  of  anticipation, 
and  after  the  decease  of  her  said  husband,  or  other  sooner  deter* 
mination  of  his  aforesaid  estate  or  interest,  then  to  other  persons 
mentioned  in  the  will.  Mary  Hambrook  died  in  1846,  leaving 
Samuel  Smith  Hambrook  her  heir,  who  filed  his  bill  on  the  22nd 
day  of  March,  1851,  against  Samuel  Smith  and  others,  stating  as 
above  mentioned,  and  alleging  that  the  will  of  Elizabeth  Smith 
was  invalid,  and  that  he  was  therefore  entitled  to  the  hereditaments 
under  the  indentures  of  1882,  as  in  default  of  appointment,  and 
alleging  that  immediately  upon  the  death  of  his  wife  Samnel'Smith 
^obtained  possession  of  the  deeds  of  1882,  and  still  retained  posses* 
sion  of  them,  and  praying  a  conveyance  of  the  estate  and  delivery 
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up  of  the  deed.  The  bill  contained  the  following  interrogatories :  Ham  brook 
"  Whether  the  said  Samuel  Smith  did  not  at  the  time  of  the  death  smith. 
of  his  said  wife  or  at  some  other  time,  and  when,  obtain  posseBsion 
of  the  said  indentures  of  settlement  of  November,  1882,  and  the 
other  title  deeds  hereinbefore  in  that  behalf  mentioned,  or  of  some 
and  which  of  the  same  respectively,  and  whether  he  does  not  now 
retain  such  possession,  either  by  himself  or  by  his  solicitors  or 
agents,  or  some  one  of  them  or  otherwise,  or  in  whose  possession 
are  the  same  now,  and  in  what  right?''  ''And,  that  the  said 
Samuel  Smith  may  set  forth  a  list  and  schedule  of  the  title  deeds 
and  muniments  of  title  relating  to  the  hereditaments  the  subject  of 
the  said  settlement  of  1882,  and  if  he  shall  allege  himself  to  have 
parted  with  the  possession  of  the  same  or  any  of  them,  then  that 
he  may  state  what  hath  become  of  such  of  the  same  the  possession  of 
which  he  shall  have  parted  with,  and  in  whose  possession,  custody,  or 
power  the  same  now  are,  and  under  what  title  respectively.*'  The 
defendant,  Samuel  Smith,  by  his  answer,  admitted,  that  at  the  time 
of,  or  very  shortly  after  the  death  of  his  said  wife,  he  did  obtain 
possession  of  the  indentures  of  1882,  and  he  set  forth  a  schedule  of 
the  deeds  in  his  possession,  and  said  that  he  had  at  one  time  in  his 
possession  some  other  title  deeds  and  muniments  of  title  relating  to 
the  said  hereditaments,  and  that  before  the  institution  of  this  suit  he 
parted  with  them.  He  submitted,  and  insisted  that  he  ought  not  to 
be  compelled  to  state  what  had  become  of  the  same,  or  in  whose  pos- 
session, custody,  or  power  they  were,  inasmuch  as  he  was  advised 
and  believed,  that  having  regard  to  the  terms  of  the  trust  in  the 
defendant's  favour,  contained  *in  the  said  will,  such  discovery  would  [  *2ii  ] 
or  might  subject  him  to  forfeiture  and  loss  of  his  interest  in  the 
said  hereditaments  under  the  said  will.  To  this  answer  the  plaintiff 
took  two  exceptions ;  the  first,  relating  to  the  first  interrogatory 
stated,  the  second  exception  to  the  second  interrogatory. 

Mr.  Ooodeve,  in  support  of  the  exceptions. 

Mr.  Chandless  and  Mr.  Surrage,  for  the  answer : 

♦  *  If  a  defendant's  answer  may  expose  him  to  forfeiture,  he  is 
not  compelled  to  answer ;  and  here  the  effect  of  the  discovery  might 
be  forfeiture ;  if  it  be  said  this  is  not  properly  forfeiture,  but  a  limita- 
tion over,  we  say  forfeiture  merely  means  loss  of  an  estate  in  case 
something  is  done. 

[They  cited  Monnins  v.  Monnins  (i),  Wrottesle  v.  Bendish  (2), 
(1)  2  Ch.  R.  68.  (2)  3  P.  Wms.  235. 
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Hambrook  Chauncey  v.  Tahourden  (i),  Lticas  v.  Evans  {2),  Stainton  v.  Chad- 
wick  {a),  Adams  v.  Fisher  (4),  The  Attorney-General  v.  Tlionip$on{b), 
The  Attorney 'General  v.  Sti-utt  (6),  Bute  v.  The  Glanwi-ganshire  Canal 
Company  (7),  Glover  v.  HoR  (8),  and  other  cases.] 

Mr.  Goodeve,  in  reply : 
[  212  ]  ♦     *     As  to  the  forfeiture,  the  authorities  do  not  make  out  the 

positions  laid  down  on  the  other  side.  The  observation  in  Stainton 
V.  Chadivick  was  merely  a  dictum,  Adams  v.  Fisher  does  not  apply. 
The  distinction  between  a  condition  and  a  conditional  limitation 
may  be  absurd,  but  it  is  well  established.  But  the  question  of 
forfeiture  has  nothing  to  do  with  it,  as  we  claim  in  spite  of  the  will. 
He  has  obtained  the  legal  estate,  and  the  deeds  as  trustee,  and 
ought  to  produce  them. 

[  213  ]       The  Yice-Ghancellor  [after  dealing  with  an  objection  as  to  the 
form  of  the  exceptions,  said] : 

The  next  question  is  this  :  the  defendant  insists  that  having  the 
discovery  sought  here  would  not  in  any  way  assist  the  plaintiff  in 
obtaining  a  decree  when  the  cause  comes  on  for  hearing ;  and  for 
that  reason,  besides  the  other,  the  plaintiff  ought  not  to  be  allowed 
to  compel  the  defendant  to  answer.     Now  the  question  has  been 
argued  as  if  the  discovery  sought  was  what  the  deeds  were.     But 
the  discovery  is  not  what  the  deeds  were,  nor  the  setting  out  a 
schedule,  because  the  defendant  has  set  out  a  schedule ;   but  the 
discovery  sought  is,  in  whose  possession  are  the  documents  now  and 
in  what  title  ?    Now  it  is  said,  and  said  very  truly,  that  inasmuch 
as  the  defendant  is  entitled  to  this  property,  if  the  will  of  the 
testator's  wife  is  a  valid  will,  and  that  if  the  question  be  decided 
against  the  plaintiff,  he  will  have  no  relief  whatever  at  the  hearing. 
But  I  need  not  say  whether  that  question  will  be  determined  at  the 
hearing  in  favour  of  the  plaintiff  or  not.     But  supposing  it  should 
be  determined  in  favour  of  the  plaintiff  that  the  will  is  invalid,  ther 
is  there  not  relief  asked,  which  the  plaintiff  would  be  entitled  to  at 
the  hearing,  for  the  purpose  of  obtaining  which,  the  discovery  here 
sought  is,  or  may  be  immaterial  ?    The  plaintiff  asks  that  the  estate 
[  •214  ]      may  be  given  up  to  him,  *and  that  the  deeds  may  be  delivered  to 
him,  in  order  to  found  a  claim  to  the  relief.     The  facts  stated  are 

(1)  2  Atk.  392.  (5)  8  Hare,  106. 

(2)  3  Atk.  259.  (6)  52  B.  K  169  (3  Koav.  396). 

(3)  15  Jur.  1139.  (7)  65  B.  R.  475  (1  Ph.  66i). 

(4)  45  B.  R.  328  (3  My.  &  Cr.  52G).  (8)  78  B.  B.  152  (2  Ph.  484). 
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these :  that  the  defendant  made  a  voluntary  settlement  of  certain  Haiibrook 
real  estate,  by  which  he  conveyed  that  real  estate  to  a  trustee,  smith. 
named  Davis,  in  trust  for  the  separate  use  of  the  settlor's  wife  for 
life,  with  a  power  of  appointment  by  will,  and  in  default  of 
appointment,  to  the  mother  of  the  plaintiff  in  fee,  the  plaintiff 
being  her  son  and  heir,  and  therefore  entitled  to  such  estate,  as  she, 
if  living,  would  have  been  entitled  to.  It  appears  that  the  wife  of 
the  defendant,  purporting  to  exercise  the  power  of  appointing  the 
property  by  will,  under  the  settlement,  made  a  will  by  which  she 
appointed  the  estate  to  the  defendant  Smith,  during  his  life,  or 
until  he  should  alien  the  estate  by  bankruptcy  or  otherwise ;  and 
on  the  determination  of  that  estate  to  the  other  defendants,  the 
brothers  and  sisters  of  the  plaintiff ;  and  it  appears  that,  on  the 
death  of  the  defendant's  wife,  he,  by  virtue  of  that  testamentary 
appointment,  entered  into  possession,  and  he  procured  Davis,  the 
trustee,  to  convey  the  estate  to  him.  Now,  when  the  cause  comes 
on  to  be  heard,  the  Court  will  first  have  to  determine  the  question 
as  to  the  validity  of  the  appointment.  If  it  determines  that  it  is 
[valid]  (1),  the  plaintiff's  bill  must  be  dismissed ;  but  if  the  will  is  held 
to  be  [invalid]  (i),  what  will  the  Court  have  to  determine  ?  Why,  the 
Court  must  then  decree  a  conveyance  of  the  estate  and  delivery  of 
the  deeds  of  the  estate  to  the  plaintiff.  Now,  upon  the  exceptions, 
it  is  no  protection  against  answering  to  say  that,  in  one  event  of  the 
decision  of  the  Court,  you  will  be  entitled  to  no  discovery  at  all. 
If  a  discovery  may  be  useful  for  obtaining  any  relief  which  the 
plaintiff  may  obtain,  I  apprehend,  in  that  case,  the  plaintiff  is 
entitled  to  a  discovery ;  and  here  it  may  be  most  material  to  the 
plaintiff  to  have  a  discovery  of  the  hands  in  which  the  *deed8  now  [  *215  j 
are.  It  may  be  material  even  before  the  cause  comes  to  a  hearing, 
because  it  may  be  necessary  to  make  the  person  in  whose  hands  the 
deeds  are  a  party,  in  order  to  get  a  decree  for  that  party  to  give  up 
the  deeds ;  and  if  it  were  not  for  the  question  that  arises  as  to  a 
forfeiture,  I  should  have  considered  it  a  clear  case,  and  that  the 
defendant  was  bound  to  answer  in  whose  custody  the  deeds  are. 
These  deeds  are,  in  fact,  the  foundation  of  the  title  of  both  parties ; 
and  I  apprehend  there  would  be  no  doubt,  subject  to  the  question 
of  forfeiture,  but  that  the  defendant  would  be  bound  to  set  out  all 
the  deeds  remaining  in  his  possession,  and  that  the  plaintiff  would 
be  entitled  to  production ;  and  indeed  the  defendant  has  set  out  a 

(1)  The  words  *' valid"  and  ''invalid'*  are  transposedin  these  two  places  iu 
the  original  report — O.A.S. 

22—2 
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liAMBBooK  schedule  of  the  deeds  in  his  possession.  If  he,  having  got  the  legal 
Smith.  estate  from  the  trustees,  has  parted  with  the  deeds  to  a  third  party, 
then  is  he  not  compelled  to  state  to  whom  he  has  parted  with  the 
deeds.  All  the  cases  cited  by  the  defendant  are  cases  relating  to 
production  except  the  case  of  Stainton  v.  Chadwick,  Now,  the 
principle  on  which  the  Court  proceeds,  as  to  compelling  a  party  to 
set  out  deeds,  and  also  as  to  the  application  for  their  production,  is 
this:  If  the  plaintiff's  title  is  positively  disputed  by  the  defendant, 
and  the  documents  in  question  could  not  in  any  way  assist  the 
plaintiff  in  any  relief  he  is  to  ask  for  at  the  hearing,  the  Court 
may  not  only  not  compel  production,  but  may  not  require  a  schedule 
of  them.  But  if  the  documents  may  assist  the  plaintiff  in  obtaining 
any  portion  of  the  relief  which  in  any  one  event  he  may  become 
entitled  to,  there  the  party  is  entitled  to  discovery  by  having  the 
deeds  set  out,  and  also  to  production,  subject  only  to  this,  that, 
if  the  Court  sees  upon  motion  for  production  that  there  is  a  point 
[  *2i6  ]  to  be  determined  *upon  which  the  title  of  the  plaintiff  depends,  and 
which  the  documents  will  not  help,  then  the  Court  may  say,  in  this 
stage  of  the  cause,  the  Court  will  not  compel  production.  Now,  as 
to  the  case  of  Stainton  v.  Chadwick,  I  conceive  that  the  dictum  of 
the  Lord  Chancellor  must  have  reference  to  documents  which 
would  be  necessary  in  case  the  plaintiff  obtains  a  decree,  in  order 
upon  some  consequential  proceeding  to  work  out  the  relief  he  asks. 
I  am  of  opinion  that  really  if  there  were  not  this  question 
arising  as  to  forfeiture  or  loss  which  the  defendant  may  sustain 
in  giving  the  discovery,  there  would  not  be  a  reasonable  doubt  as 
to  the  right  of  the  plaintiff  to  have  the  discovery,  and  that  brings 
me  to  the  question  as  to  the  forfeiture.  Now  that  stands  thus : 
The  defendant  says  this  will  of  the  wife,  which  he  has  a  right  to 
assume  for  this  purpose  will  be,  or  at  least  may  be,  a  valid 
testamentary  appointment,  has  made  the  defendant's  life  estate 
dependent  upon  his  not  alienating,  that  is  to  say,  has  made  his 
estate  cease  upon  alienation,  and  go  over  to  other  persons;  and  he 
bays,  if  I  disclose  to  the  plaintiff  the  hands  in  which  I  have  placed 
these  deeds,  I  shall  forfeit  this  estate,  because  it  may  show  or  tend 
to  show  that  I  have  done  an  act,  on  the  doing  of  which  my  estate 
was  to  determine.  Now  the  case  of  Monnins  v.  Monnim{\)  no 
doubt  seems  to  have  decided  this,  that,  when  an  estate  is  given  to  a 
woman  durante  viduitate,  and  where  it  was  only  to  endure  so  long  as 
she  remained  a  widow,  that  she  might  protect  herself  from  answering 

(I)  2  Ch.  B.  68. 
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as  to  the  fact  of  whether  she  had  contracted  a  new  marriage.  On  (Umbiiook 
the  other  hand,  there  are  other  cases  referred  to,  the  case  before  smith. 
Lord  Talbot,  cited  in  2  Atk.  893,  and  other  cases,  which  go  to 
show  clearly  this,  that  the  Gonrt  draws  a  distinction  between  these 
two  *clas8e8  of  cases  :  the  one,  where  a  certain  estate  is  given  to  an  [  •217  ] 
individual,  bat  with  a  condition  annexed,  that  upon  the  happening 
of  a  certain  event  there  shall  be  a  forfeiture  of  the  estate  so  given ; 
the  other,  that  an  estate  is  so  limited  as  only  to  endure  till  a  certain 
event  occurs,  and  then  to  go  over ;  no  doubt  in  many  cases  that  is 
80,  and  the  distinction  is  fine,  but  well  established,  not  only  as  to 
discovery,  but  as  to  many  other  questions.  The  latter  is  called  a 
conditional  limitation.  I  doubt  the  correctness  of  that;  but  I 
understand  it  to  mean  that  the  estate  is  limited  to  endure  until  a 
certain  event  happens,  and  then  to  go  over — that  appears  to  me  to 
be  the  meaning  of  the  term.  Now  in  this  case,  according  to  the 
terms  of  the  will  of  Mrs.  Smith,  the  estate  is  given  to  him  not 
absolutely  for  life,  but  to  endure  onl}'  until  the  happening  of  the 
event  of  alienation,  and  then  given  over  to  other  persons.  Now  it 
would  be  very  difficult  in  a  court  of  equity  to  maintain  the  proposi- 
tion that  a  man  has  a  right  to  say,  although  I  am  in  possession  of 
an  estate  which  was  only  to  endure  till  the  happening  of  a  certain 
event  and  then  to  go  over,  I  can  in  equity  and  moral  justice  refuse 
to  disclose  whether  that  event  has  happened,  upon  the  happening  of 
which  my  estate  is  to  determine.  If  there  had  been  no  decision 
upon  the  point  I  could  not  have  satisfied  myself  that  he  could  have 
protected  himself  from  giving  such  discovery,  when  the  refusal  in 
effect  is  saying  this:  ''Although  my  estate  has  determined  in 
consequence  of  the  act,  I  have  a  right  to  refuse  the  disclosure 
whether  my  estate  has  determined.''  I  should  find  it  extremely 
difficult  to  hold  this ;  but  I  think  the  decisions  clearly  establish  that 
this  is  not  a  case  of  forfeiture  to  which  the  rule  applies.  Now  the 
cases  which  have  been  cited,  except  that  of  Monnins  v.  MonninB^ 
which  appears  to  be  overruled  by  subsequent  cases,  seem  to  have 
determined  *that  there  is  a  distinction  between  cases  of  estates  to  [  '^^^l 
endure  for  life,  but  to  go  over  in  case  of  a  particular  act  being  done, 
and  cases  of  estates  to  endure  until  the  happening  of  a  certain 
event.  I  am  clearly  of  opinion,  therefore,  that  the  objection  to 
discovery  on  the  ground  that  it  might  subject  the  defendant  to  what 
he  calls  forfeiture,  but  which  is  only  the  discovery  of  the  happening 
of  that  event  on  which  the  estate  would  determine,  is  not  tenable.  I 
must  consequently  overrule  the  exceptions. 
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1850.  WILLIS  V.  WILLIS. 

•^"i^**-  (17  Simons,  218  -220 ;  S.  C.  14  Jiir.  404.) 

Shadwkll,  j^  covenanted  to  convey  to  B.  certain  property  free  from  incumbrances, 

except  such  as  were  set  forth  in  a  schedule,  in  consideration  of  B.  and  C, 

I-        ■'  as  hijs  surety,  doing  certain  things.    It  turned  out  that  the  property  was 

charged  with  another  incumbrance,  of  which  C.  had  no  actual  knowledge, 

A.  having  forgotten  that  it  existed : 

Held,  that  C.  was  discharged  from  his  liability  as  surety. 

In  this  case  Richard  Willis  contracted  to  convey  certain  real  and 
personal  estates  to  George  Willis,  subject  to  certain  specified 
charges,  in  consideration  of  G.  Willis  and  Arthur  Willis,  as  his 
surety,  consenting  to  pay  to  the  executors  of  B.  Willis  a  sum  of 
2,000{.,  and  to  pay  to  him  and  his  wife  certain  annuities.  At  the 
time  of  this  transaction  there  was  a  mortgage  on  the  property  not 
included  in  the  specified  list.  On  this  fact  becoming  known,  G.  Willis 
paid  the  mortgage,  and  he  then  refused  to  make  further  payments 
of  the  annuities  to  B.  Willis,  who  thereupon  brought  his  action 
against  G.  Willis  and  Arthur  Willis. 

Arthur  now  filed  his  bill,  and  moved  to  stay  the  action.  The 
answer  of  B.  Willis  admitted  that  Arthur  had  no  actual  knowledge 
of  the  mortgage,  and  alleged  that  he  himself  had  at  the  date  of  the 
mortgage  to  G.  Willis  forgotten  its  existence. 

[  219  ]  Mr.  Bethell  and  Mr.  Hardy  moved  for  the  injunction : 

The  contract  of  suretyship  proceeded  on  the  footing  of  there  being 
no  incumbrance  on  the  property.  It  turns  out  that  Bichard  had 
mortgaged  it.  He  by  his  answer  says  he  had  forgotten  it;  but 
what  equity  can  arise  to  him  from  forgetting  what  it  was  his  duty 
to  remember  ?  The  plaintiff  dealt  with  Bichard  on  the  footing  that 
there  was  no  charge  beyond  those  specified ;  Bichard  was  bound  to 
remember  what  charges  there  were.  The  schedules  to  the  deed 
contain  what  purports  to  be  an  account  of  the  property,  and  what 
was  its  state ;  and  it  is  conveyed  free  from  all  incumbrances,  except 
those  stated  in  the  schedule.  The  answer  admits  that  if  he  had 
not  forgotten  the  mortgage,  it  would  have  been  included  in  the 
schedule.  (They  cited  Pidcock  v.  Bishop  (i),  Stone  v.  Contpton  (2), 
Bonser  v.  Cox  (8).) 

Mr.  R.  Palmer  and  Mr.  Baily^  against  the  motion : 
*    ♦    This  is  not  a  case  of  concealment,  but  of  ignorance  of  both 

(1)  27  E.  R.  480  (8  B.  ft  C.  606).  (8)  55  B.  B,  1 18  (4  Beav.  379). 

(2)  50  B.  B.  639(5Bing.  N.  C.  142). 


VOL.  LxxxiTi.]    1850.     CH.     17  SIMONS,  219—220.  31 

parties,  each  of  whom  was  as  able  to  ascertain  the  truth  as  the       Willis 
other.  Willis. 


Mr.  Bethell  replied : 

It  is  said  the  plaintiff  could  set  up  his  defence  at  law.  *How 
could  a  fraudulent  concealment  be  pleaded  in  bar  in  an  action 
brought  in  the  court  of  law  ?  It  could  not  be  pleaded  after  execu- 
tion of  the  deed  ;  besides,  if  that  were  so,  this  Court  has  concurrent 
jurisdiction.  As  to  the  plaintiff  having  the  means  of  showing  the 
existence  of  the  mortgage,  the  deeds  proceeded  on  the  assumption 
that  there  was  no  such  incumbrance,  and  the  words  of  the  contract 
are  the  measure  of  the  obligation. 

The  Vice-Chancbllor  said  that  the  language  of  the  answer  was 
such  as  to  make  it  doubtful  whether  the  plaintiff  had  actually  known 
that  which,  if  he  had  known  it,  would  have  deprived  him  of  his 
equity.  His  Honour's  opinion  was,  that  if,  when  the  contract  was 
made  between  the  principal  and  surety,  both  parties  were  in  a  state 
of  ignorance,  which  was  admitted  in  the  answer,  it  must  be  taken 
to  be  the  same  as  if,  in  administering  equity  between  the  parties, 
the  principal  was  in  a  situation,  which  bound  him  to  communicate 
a  fact  which  the  surety  had  forgotten.  It  never  could  be  said  that, 
because  both  had  forgotten  it,  the  surety  should  not  be  placed,  as 
against  the  plaintiff  in  the  action,  in  the  same  situation  in  which 
he  would  have  been,  had  he  known  it.  Inasmuch  as  the  defendant 
admitted  in  his  answer  that  the  surety  had  no  knowledge  of,  and  he 
himself  had  forgotten  the  incumbrance,  the  case  must  be  taken  as 
if  he  had  made  out  that  the  plaintiff  at  law  had  knowledge  which 
he  ought  to  have  communicated  to  the  plaintiff  in  equity,  and 
therefore  the  injunction  must  be  granted. 


[  ^220  J 


In  re  WEBBER'S   SETTLEMENT. 

(17  Simons,  2-21— 2*22;  S.  C.  19  L.  J.  Ch.  445.) 

A  trust  under  a  deed,  for  '  *  such  person  or  persons  as,  at  the  time  of  the 
death  of  A.  [the  husband],  shall  be  the  next  of  kin  of  B.  [his  wife],  and  would 
be  entitled  to  her  personal  estate,  .  .  .  as  if  she  had  died  sole  and  unmarried." 

B.  died  in  the  lifetime  of  A.,  haying  five  brothers;  four  died  in  the 
Hfe  of  A.  : 

Held,  that  the  surviving  brother  alone  was  entitled. 

This  was  a  petition  of  Thomas  Webb,  asking  for  a  transfer  of 
885Z.  Consols,  which  had  been  paid  in  under  the  Trustee  Act  under 


1850. 

Shadwbll, 
V.-C. 

[221] 
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In  re        these  clrcnmstances :  Upon  the  marriage  of  Mrs.  Webber,  who  was 

W^  EBB  RR*8 

Skttlb.  the  Bister  of  the  petitioner,  the  sum  in  question  was  vested  in  trustees 
MKNT.  jjj  |.j.^gj  {qj.  jij^g  Webber  for  life  for  her  separate  use,  with  a  power 
of  appointment,  and  in  case  she  died  in  her  husband*s  lifetime 
without  having  appointed,  in  trust  for  Mr.  Webber,  her  husband, 
for  his  life,  and  then  the  trustees  were  to  stand  possessed  of  the 
fund  under  these  words — "  In  trust  for  such  person  or  persons  as 
at  the  time  of  the  death  of  John  Webber  (the  husband)  shall  be  the 
next  of  kin  of  the  said  Anne  Webber,  and  would  be  entitled  to  her 
personal  estate  and  effects,  his,  her,  and  their  executors,  adminis- 
trators or  assigns,  as  if  she  had  died  sole  and  unmarried."  Anne 
Webber  died  in  her  husband's  lifetime  without  having  appointed, 
and  leaving  five  brothers,  four  of  whom  died  in  the  lifetime  of  the 
husband,  leaving  the  petitioner,  Thomas  Webb,  the  sole  survivor  at 
the  husband's  death,  but  leaving  also  children  of  the  deceased 
brothers;  and  the  question  then  arose,  whether  Thomas  Webb, 
under  the  above  clause,  was  solely  entitlerd,  or  whether  the  fund 
was  divisible  between  him  and  his  nephews  and  nieces  under  the 
Statute  of  Distributions  ;  in  consequence  of  which  doubt  the  trustees 
had  paid  the  money  into  Court,  and  this  petition  was  by  Thomas 
Webb  as  sole  next  of  kin,  praying  payment  out  to  him. 

[  *222  ]  Mr.  Stuart  and  Mr.  G.  L.  Law  appeared  in  support  *of  the 

petition,  and  cited  Elmsleyv.  Young  (i),  Withy  v.  Mangles  (2). 

Mr.  Rogers  and  Mr.  Prior  opposed  the  petition,  and  argued 
that  the  case  was  perfectly  distinguishable  from  the  authorities 
cited.  The  wording  of  the  latter  part  of  the  clause  had  a  clear 
reference  to  the  statute.  If  the  petitioner  could  even  claim  any- 
thing under  the  first  part  of  the  clause,  the  nephews  and  nieces 
certainly  came  under  the  second  part,  which  shows  that  the  words 
"next  of  kin/'  must  be  taken  in  their  ordinary  statutory  sense. 

Mr.  FoUett  appeared  for  the  trustees. 

The  Yicb-Ghanobllor  said,  that  the  rule  in  construing  a  deed 
(which  this  was)  was,  that  the  first  words  were  the  controlling  ones ; 
and  if,  therefore,  the  second  portion  was  inconsistent  with  the  first, 
it  must  be  disregarded.     This  was  argued  as  if  it  had  been  a  will, 

(1)  2  My.  &  K.'82 ;  see  39  R.  R.  146,         (2)  4  Beav.  358.  See  69^IL  R.  95. 
353. 
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but  being  a  settlement,  the  construction  contended  for  by  the  respon-  in  re 

dents  could  not  be  put  upon  the  clause  without  cutting  down  the  settle- 

first  words,  which  could  not  be  done.     The  order  must  be  made  as  *"*^'^- 
prayed — the  costs  out  of  the  fund. 


1846. 

Nov.  16,  18. 


HOUSE   V.  WAY(l). 

(18  L.  J.  Ch.  22—24.) 

WlGBAM, 

A  testator,  after  certain  specific  bequests,  gave  to  his  wife  all  his  property  y.-C. 

in  the  world  for  her  life,  and  after  her  decease  all  his  freehold  and  lease-  r  22  1 

hold  estates  to  his  sister  B.  and  her  heirs :  and  the  interest  of  his  funded 
and  other  property  between  B.  and  S.  for  their  respective  lives,  with 
remainders  over.  The  testator  then  declared  that  his  wife  should  hold 
peaceable  possession  of  his  house,  furniture,  plate,  linen,  and  glass,  and 
all  his  property  at  East  House  and  elsewhere  for  her  life ;  and  that  no 
distribution  of  any  part  of  his  property  should  take  place  until  after  the 
decease  of  his  wife,  except  for  payment  of  debts,  &c. :  Held,  that  the  widow 
was  entitled  to  the  enjoyment  in  specie  of  certain  Long  Annuities  as  part 
of  the  testator's  **  funded  property.'* 

The  testator,  by  his  will,  dated  in  December,  1881,  gave  and 
disposed  as  follows :  ''  I  give  and  bequeath  (after  all  my  just 
debts  and  funeral  expenses  have  been  paid)  if  so  much  remains,  to 
my  wife  Sarah  Way,  the  cottage  called  Stone  Hill  Cottage,  with 
the  lands  and  buildings  belonging  to  it,  now  occupied  by  S.  E.  West, 
together  with  2,000{.  to  and  for  her  use  and  disposal  for  ever ;  and 
if  she  should  survive  me,  all  the  property  I  possess  in  this  world, 
of  what  nature  or  kind  soever,  to  and  for  her  use  during  her  life ; 
and  after  her  decease,  all  my  freehold  and  leasehold  estates  of  what 
nature  or  kind  they  may  be,  to  my  sister  Betsey,  the  wife  of  John 
House,  and  to  her  heirs  in  succession  for  ever  ;  and  the  interest  of 
the  remainder  and  residue  of  my  funded  (2)  and  other  property, 
equally  between  her  and  my  sister  Sarah  Davies,  the  wife  of  the 
Bev.  David  Davies,  during  the  lives  of  them,  and  to  their  respective 
husbands  for  life ;  after  which,  to  the  grandchildren  of  my  sister 
Sarah  Davies  and  to  all  the  children  of  my  sister  Betsey  House, 
share  and  share  alike ;  and  my  will  and  intention  is,  that  my  wife 
Sarah  Way  should  hold  peaceable  possession  of  my  house,  furniture, 
plate,  linen,  and  glass,  and  all  my  property  at  East  House  and 
elsewhere,  during  her  life  if  she  do  continue  a  widow,  and  that  no 
distribution  of  any  part  of  my  property  shall  take  place  until  after 
her  decease,  if  *she  continues  a  widow  (except  for  the  payment  of       [  *23  ] 

(1)  Simpson  v.  Earle$,  81  E.  B.  928  inserted  in  the  original  report  by 
(11  Jur.  921).  mistake,  insteadof" funded.''— O. A. 8. 

(2)  The  word   ** freehold"   is  here 
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nouRB       my  just  debts  and  funeral  expenses  as  aforesaid),  and  I  make  and 
Wat.        appoint  my  wife  Sarah  Way,  my  executrix,  and  John  House,  my 
brother-in-law,  my  executor." 

The  testator  died  in  1844,  and  the  bill  was  filed  by  the  parties 
entitled  under  the  will  in  remainder  after  the  life  estates,  for  the 
purpose,  amongst  other  things,  of  having  it  declared  that  certain 
Long  Annuities,  part  of  the  residue,  ought  to  be  converted  and 
invested  in  a  permanent  fund. 

JV/r.  Wood  and  Mr.  Sandys  appeared  for  the  plaintiflFs  ;  and 

The  Solicitor-General  and  Mr.  Anstey,  for  the  defendant,  the 
widow. 

The  following  cases  were  cited:  Ooodenough  v.  Tremnmondo (i) , 
Milne  v.  Parker  (2),  Pickup  v.  Atkinson  {a),  Hinves  v.  Hinvesify^ 
Howe  V.  Lord  Dartmouth  (6),  Bethune  v.  Kennedy  (6). 

Nor.  18.      Thb  Vicb-Chancbllor  : 

The  question  in  this  case  is,  whether  certain  Long  Annuities, 
forming  part  of  the  residue  of  the  testator's  estate,  which  by 
the  will  is  given  to  his  wife  for  her  life,  with  remainders  over, 
ought  to  be  converted  during  the  widow's  life  or  not.  I  have  so 
often  had  occasion  to  express  my  opinion  on  cases  raising  the  same 
question,  that  it  would  be  useless  for  me  to  say  much  on  the  general 
principle  by  which  my  judgment  must  be  ruled.  Where  a  testator 
makes  a  general,  as  distinguished  from  a  specific  bequest,  in  terms 
which  show  an  intention  that  the  subject  of  the  bequest  should  be 
enjoyed  by  different  persons  in  succession,  and  the  subject  of  the 
bequest  consists  wholly  or  in  part  of  property  which  this  Court 
considers  perishable,  the  Court,  in  order  that  each  legatee  in 
succession  may  have  some  benefit  from  the  bequest,  converts  the 
perishable  part  of  the  property  into  investments  of  a  permanent 
character.  In  applying  this  rule,  it  is  clear  that  in  a  simple 
bequest  of  residue  to  one  for  life,  with  remainder  over,  the  Court 
discovers  an  intention  which  requires  the  application  of  the  rule. 
The  same  will  be  the  rule  although  the  residuary  clause  may 
contain  an  enumeration  of  some  of  the  particulars  of  which  the 
residue  may  consist ;  that  is,  the  rule  will  apply  where  the  clause 
is  a  general   clause,   though    some  of  the  particulars   may   be 


(1)  50  R.  R.  262  (2  Beav.  512).        (4)  64  B,  B.  446  (3  Hare, 

(2)  .80  E.  B.  180  (17  L.  J.  Ch.  194).     (5)  6  R.  R.  96  (7  Ves.  187). 
(8)  67  B.  B.  163  (4  Hare,  624).        (6)  43  R.  B.  153  (1  My.  &  Cr.  114). 


VOL.  I.XXXTTI.]     1848.     CH.     18  L.  J.  CH.  23-24.  8* 

described  ;  and  even  though  some  of  the  particularR  enumerated  Housr 
may  be  of  a  permanent  nature,  as  in  Hoice  v.  Lord  Dartmouth,  wav. 
though  that  circumstance,  according  to  modern  decisions,  may  be 
material  where  other  circumstances,  combined  with  it,  raise  an 
inference  against  conversion  ;  as  in  the  case  of  Bethune  v.  Kennedy. 
And  the  rule  is  the  same  in  all  the  particular  cases  where  the 
will  contains  a  direct  bequest  to  the  legatees  in  succession,  as 
where  it  is  given  to  trustees  in  trust  to  pay  the  income  of  the 
property  in  the  manner  pointed  out.  In  the  case  of  Pickiip  v. 
Atkinson  I  stated  my  opinion  as  to  what  the  rule  of  the  Court  was. 
I  have  noticed  these  points  because  each  of  them  enters  more  or 
less  into  the  consideration  of  the  present  case. 

In  this  case  there  is  a  bequest  of  residue  in  the  first  instance,  as 
follows  :  After  giving  to  his  wife  absolutely  a  cottage  and  a  legacy 
of  2,000Z..  the  testator  gives  all  the  property  he  is  possessed  of  in 
this  world  to  and  for  his  wife's  use  during  her  life.  And  if  the 
case  stopped  there,  that  is  to  say,  if  the  same  property  had  been 
simply  given  over  to  the  legatees,  no  doubt,  I  apprehend,  could  have 
existed  that  the  rule  which  requires  conversion  would  apply.  The 
question  is  whether  anything  in  the  subsequent  part  of  the  will 
shows  an  intention  that  the  widow  should  enjoy  the  Long  Annuities 
in  specie.  Now  the  subsequent  bequest  after  the  estate  to  the 
widow  for  life  is  this :  "  And  after  her  decease,  all  my  freehold  and 
leasehold  estates,  of  what  nature  or  kind  tliey  may  be,  to  my  sister 
Betsey  and  her  heirs,  &c.,  and  the  interest  of  the  remainder  and 
residue  of  my  funded  and  other  property  equally  between  her  and 
my  sister  Sarah,  during  the  lives  of  them,"  &c.,  with  remainders 
over.  Now  the  first  observation  arises  on  the  bequest  to  the 
te8tator*s  sister  Betsey.  The  testator  gives  her  his  leasehold  and 
freehold  estates  after  his  wife's  death.  But  the  leaseholds  are 
included  in  the  general  residuary  bequest  which  I  before  read,  and 
would,  from  their  nature,  have  been  convertible  if  the  rule  of 
Ho7ve  V.  Lord  Dartmouth  applied.  But  the  testator  plainly  discloses 
an  intention  that  the  leaseholds  should  go  in  specie  to  ^Betsey,  [  *24  ] 
thereby  plainly  showing  that  his  wife  is  to  enjoy  them  in  specie 
during  her  life.  In  the  next  clause,  which  relates  to  the  gift  over, 
he  says  "  the  interest  of  the  residue  of  my  funded  and  other  pro- 
perty "  is  to  go  to  his  sister  and  other  parties  mentioned  in  remain- 
der, in  the  way  which  I  have  mentioned.  Now  the  words,  it  was 
said,  assume  that  the  Long  Annuities  should  remain  in  specie  until 
the  death  of  the  tenant  for  life ;  but  on  the  general  principles  of 
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House  construction  it  would,  I  think,  be  difficult  to  maintain  that  conclusion 
wIV.  if  ^^6  clause  had  nothing  else  in  the  will  to  support  it.  The  words 
would  be  satisfied  by  applying  them  to  any  funded  property  the 
testator  might  have  at  his  death,  and  cannot  be  read  as  applying 
specifically  to  the  particular  fund.  The  argument  must  be  that  the 
mere  mention  of  funded  property,  as  subsisting  at  the  death  of  the 
tenant  for  life,  is  conclusive  against  conversion.  The  same  argu- 
ment would  apply  against  converting  any  species  of  property,  even 
promissory  notes,  which  the  testator  might  enumerate  as  in  part 
composing  his  residuary  estate,  if  in  addition  to  that  he  repeated 
and  referred  to  the  description  of  the  residue,  in  expressing  the  gift 
over :  a  conclusion  which  I  am  satisfied  could  not  be  supported. 
Then  follows  a  direction  that  the  widow  shall  enjoy  peaceable 
possession  of  the  property  in  East  House  during  widowhood.  This 
is  conclusive  for  the  purpose  of  showing  that  this  part  of  the  pro- 
perty is  not  to  be  converted  during  the  life  of  the  widow.  But  if 
the  description  in  the  last-mentioned  clause  did  not  include  the 
Long  Annuities,  it  furnishes  a  twofold  argument  in  favour  of  the 
conversion  of  the  residue  of  the  property ;  for,  if  by  the  general 
gift  it  was  intended,  why  should  the  testator  have  given  such  special 
directions  as  to  that  part  of  the  particular  property  ?  The  argu- 
ment is  in  favour  of  conversion  of  that  which  he  had  given  before  ; 
and,  secondly,  as  he  has  thought  it  right  to  express  particular 
directions  as  to  this  part  of  the  property,  the  inference  would  be  that 
he  had  not  the  same  intention  as  to  the  other  property.  Now  it  is 
quite  clear  that  the  Long  Annuities  are  not  included  in  this  bequest, 
unless  they  are  included  under  the  words  **  and  elsewhere ;  "  and  I 
think  those  words  clearly  mean  things  tjtisdem  geneiis  with  those 
before  mentioned.  The  last  point  relied  on  in  the  argument  was 
the  direction  at  the  end  of  the  will,  as  to  there  being  no  distribution 
of  any  part  of  his  property  during  the  life  of  the  wife,  except  for  the 
purpose  of  paying  debts.  This,  however,  I  take  to  be  a  direction 
ex  abundunti  cauteld,  and  nothing  more. 

I  have  noticed  these  particular  points  separately,  in  order  that 
the  ground  I  proceed  upon  may  not  be  mistaken.  Standing  alone, 
I  should  not  think  the  clause  respecting  funded  property  insufficient 
to  take  the  case  out  of  the  general  rule ;  but,  combined  with  other 
circumstances,  and  with  reference  to  the  modern  decisions,  I  feel 
bound  to  decide  against  the  conversion  of  the  property,  though  the 
leaning  of  my  mind  at  the  close  of  the  argument  was  certainly  the 
other  way.    Looking  at  the  terms  of  the  will,  that  which  strikes 
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one  is,  that  the  testator  has  given  in  the  most  general  terms  all 

his  property  to  his  wife  for  life,  except  what  he  had  already  given 

to  her  absolutely.    He  then  takes  up  the  disposition  of  the  same 

property  at   her    death.     He  gives  the   freehold    and  leasehold 

property,   the   leasehold    being    prima  facie   convertible,   to  his 

sister   Betsey.    The  interest  of   his   funded  and  other  property 

he  gives  to  the  persons  before  mentioned ;  and  the  terms  of  this 

bequest  do  certainly  apply  to  Long  Annuities,  as  well  as  to  any 

other  funded  property  he  might  have.     This  he  follows  up  by  a 

provision  that  his  wife  should  enjoy  certain  specific  property  in 

specie,  and  a  direction  that  his  wife  should  have  the  enjoyment  of  all 

except   what   the   payment   of    his  debts  and  funeral  expenses 

required.    Admitting  that  the  word  **  funded  "  would  be  satisfied 

without  applying  it  to  the  Long  Annuities,  can  I,  in  the  face  of  the 

modern  decisions,  say  that  is  necessarily  the  meaning  of  the  word, 

when  the  passage  of  the  will  in  which  it  occurs  is  placed  between 

two  clauses,  one  of  which,  without  express  words,  shows  that  the 

widow  should  enjoy  the  property  in  specie,  and  the  other  of  which 

in  express  terms  indicates  the  same  intention  ?    I  feel  bound,  upon 

the  terms  of  this  will,  to  give  the  word  "funded  "  its  full  meaning; 

and,   therefore,   to  hold  that  the  testator  intended  to  say,  with 

respect  to  the  Long  Annuities,  that  which  in  express  terms,  or  by 

necessary  implication,  he  had  directed  as  to  the  other  part  of  his 

property. 


HOUBB 

r. 
Way. 


GRANVILLE  v.  BETTS. 

(18  L.  J.  Ch.  32—34.) 

A  bill  was  filed  for  the  specific  performance  of  an  agreement,  hy  which 
the  plaintiff  was  to  receive  a  percentage  upon  a  certain  number  of  bottles 
of  mineral  water,  imported  by  the  defendant  from  the  duchy  of  Nassau,  in 
consideration  of  personal  services  rendered  by  him  to  the  defendant,  for 
procuring  the  right  of  exportation.  An  agreement  was  also  made  that  a 
deed  should  be  executed  to  caixy  out  the  terms  of  the  agreement  The 
defendant  appeared  to  the  bill,  and  applied  for  an  extension  of  time  to 
answer.  Defendant  then  died,  and  upon  a  bill  of  revivor  and  supplement 
being  filed  against  his  personal  representative,  a  general  demurrer  was  put 
in :  Held,  that  the  Court  might  direct  the  execution  of  a  deed  for  carrying 
out  an  agreement  of  this  nature,  but,  at  all  events,  the  demurrer  could  not 
be  sustained,  since  the  original  defendant  had  applied  for  further  time  to 
answer,  and  his  representative  was  bound  by  that  act,  and  was  precluded 
from  demurring. 

This  cause  came  on  upon  demurrer  to  a  bill  of  revivor  and 
supplement,    filed    against    the    personal    representative    of    the 


I84S. 
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Granville    original  defendant  John  Thomas  Betts.     The  suit  was  institated 
bbtts.       ^7  Aagustus  Bozzi  Granville  on  the  25th  of  March,  for  the  specific 
performance  of  a  contract  entered  into  under  the  following  cir- 
cumstances.    It  appeared  by  the  original  bill,  that  in  January, 
1844,  a  verbal  proposal  was  made  by  the  said  John  Betts  to  the  plain- 
tiff, that  if  the  plaintiff  would  exert  his  influence  for  the  purpose 
of  procuring  to  the  said  J.  Betts  the  exclusive  right  of  purchasing 
from  the  Duke  of  Nassau   the  Sellers  mineral  waters,  together 
with  a  declaration  or  certificate  from  his  Highness  that  all  the  said 
water  which  might  be  bottled  and  capped  with  the  said  J.  Betts's 
patent  capsules  were  genuine,  he  the  said  J.  Betts  would  remunerate 
the  plaintiff  by  a  commission,  at  the  rate  of  6d.  per  dozen  on  every 
dozen  of  the  said  bottles  of  water  to  be  imported  and  sold  by  him 
the  said  J.  Betts.    It  further  appeared  that  a  letter  was  written  by 
the  said  J.  Betts,  to  the  plaintiff,   containing  proposals  in  con- 
formity with  the  said  agreement.    That  the  plaintiff,  in  pursuance  of 
the  said  agreement,  had  divers  interviews  with  the  president  of  the 
Board  of  Domains  of  the  Duke  of  Nassau,  at  which  he  urged  the 
adoption  of  the  several  points  and  stipulations  proposed  by  the  said 
J.  Betts,  and  that  the  plaintiff  obtained  from  the  said  president  his 
consent  to  such  stipulations :  and  that  during  the  aforesaid  negotia- 
tions the  said  J.  Betts  was  resident  at  Wiesbaden,  and  was  in 
constant  communication  with  the  plaintiff,  and  in  all  respects 
sanctioned  and  approved  of  the  manner  in  which  the  plaintiff 
conducted  the  negotiations.    That  subsequently  a  certain  contract 
or  agreement  in  writing  was  prepared  on  behalf  of  the  Duke  of 
Nassau  and  the  said  John  Betts,  with  reference  to  the  grant  and 
sale  of  the  said  waters,  and  the  other  points  and  stipulations  which 
the  plaintiff  had  so  procured  to  be  conceded  to  the  said  John  Betts, 
by  and  on  behalf  of  the  said  Duke  as  aforesaid,  and  the  said  con- 
tract was  duly  signed  on  the  4th  of  November,  1844,  as  well  by  the 
said  John  Betts  as  by  the  proper  of&cer  appointed  for  that  purpose 
by  the  Duke  of  Nassau.    That  after  the  said  contract  had  been 
executed,  certain  proposals  were  made  by  the  said  John  Betts  to 
the  plaintiff,  with  respect  to  the  times  or  periods  at  which  he  would 
[  *S3  ]       *make  the  payments  to  the  plaintiff,  which  under  the  aforesaid 
agreement  he  was  bound  to  do,  and  the  said  proposals  were  then 
contained  and  embodied  in  a  letter  written  by  the  said  J.  Betts  to 
the  plaintiff  on  the  12th  of  November,  1844,  and  which  letter  waa 
to  the  following  effect:  ''I  engage  for  so  long  a  time  as  the  coa- 
tract  between  the  Duector-Geueral  of  the  Domains  of  Nassau  aud 
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myself  shall  exist  and  continue  in  force,  to  pay  to  you'  or  your    Gbamvillib 
attorney,  as  a   remuneration,  the  sum  of  sixpence  upon  every       bhtttb. 
dozen  of  bottles  of  all  the  mineral  waters  I  or  my  heirs  shall 
export  from  Nassau  during    the    continuance    of    my  contract, 
beginning  from  the  1st  of  January,  1845,  which  remuneration  shall 
cease  at  your  death ;  but  from  the  day  of  your  death,  and  for  so 
long  a  time  afterwards  as  the  aforesaid  contract  shall  continue  in 
force,  I  engage  for  myself  and  my  heirs,  in  lieu  or  stead  of  the 
aforesaid   sum  of  sixpence  per  dozen,  to  pay   to  your  heirs  or 
administrators  a    moiety  of    that    sum,  namely,   threepence  per 
dozen  bottles  on  all  the  aforesaid  mineral  waters  exported  by  me  or 
my  heirs  from  Nassau,  in  virtue  of  the  said  contract.*'    And  in  the 
said  bill  it  was  further  stated  that  the  said  J.  Betts  delivered  the 
said  last-mentioned  letter  or  memorandum  of  agreement  to  the 
plaintiff  on  the  12th  of  November,  1844,  of  the  terms  of  which 
the  plaintiff  expressed  his  approval.     And  that  it  was  thereupon 
agreed  between  the  plaintiff  and  the  said  J.  Betts  that  when  they 
returned  to  London  a  formal    deed   should  be  prepared,   to  be 
executed  by  them,  for  the  purpose  of  giving  full  effect  to  the  said 
agreement  between  the  plaintiff  and  the  said  J.  Betts.    It  was 
further  stated  that  the  said  J.  Betts  had  ever  since  the  1st  of 
January,  1846,  availed  himself  of  the  privilege  conferred  by  the 
said  contract  with  the  Government  of  Nassau,  and  had  exported 
from  the  duchy  of  Nassau  a  very  considerable  number  of  bottles 
of  Selters  water  and  other  mineral  waters.     That  under  the  cir- 
cumstances aforesaid,  the  plaintiff  had  applied  to  and  requested  the 
said  J.  Betts  to  fulfil  his  part  of  the  said  agreement  so  entered  into 
between  the  plaintiff  and   the  said   J.   Betts,  but  that  the  said 
J.  Betts  had  refused  to  comply  with  such  request ;  the  plaintiff 
therefore  prayed  that  the  defendant  might  be  decreed  specifically 
to  perform  the  said  agreement,  and  that  an  account  might  be  taken 
of  the  bottles  of  water  so  imported  and  sold  by  the  said  J.  Betts, 
and  that  if  necessary  it  might  be  referred  to  the  Master  to  settle  a 
proper  deed,  to  give  effect  to  the  said  agreement,  and  that  the  said 
J.  Betts  might  be  decreed  to  execute  such  deed. 

The  cause  now  came  on  upon  a  bill  of  revivor  and  supplement, 
which  stated  that  process  of  subpoena  having  been  served  upon  the 
said  J.  Betts,  he  appeared  to  the  said  original  bill  on  the  12th  of 
April,  1847,  and  on  the  22nd  of  May  he  applied  to  the  Master  to 
grant  him  a  fortnight  further  time  to  answer  the  said  original  bill, 
which  was  accordingly  granted ;  but  before  the  said  J.  Betts  had 
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Oranville  put  in  his  answer  to  the  original  bill,  and  before  any  further  pro- 
Bbtts.  ceedings  were  taken  in  the  said  cause,  and  on  the  24tli  of  May, 
1847,  the  said  J.  Betts  departed  this  life.  That  the  present  defen- 
dant, Sarah  Betts,  was  the  sole  legal  personal  representative  of  the 
said  J.  Betts,  and  that  she  refused  to  perform  the  said  agreement 
so  entered  into  between  the  plaintiff  and  J.  Betts,  and  alleged  that 
she  was  not  bound,  as  his  personal  representative,  by  the  said 
agreement. 

To  this  bill  a  general  demurrer  was  put  in  for  want  of  equity, 
and  the  demurrer  was  also  for  want  of  parties,  on  the  ground  that 
the  heir  or  heirs  of  the  said  J.  Betts,  according  to  the  law  in  force 
in  the  duchy  of  Nassau,  were  necessary  parties  to  the  suit. 

Mr.   StuaH   and   Mr.  Sparling  appeared   in  support  of  the 
demurrer : 

[It  was  clear  that  an  action  at  law  could  not  be  sustained  upon 
such  a  contract ;  and  unless  there  were  a  valid  agreement  at  law 
a  court  of  equity  would  not  interfere.] 

[34]  Mr.  Bethell  and  Mr.  Tripp  appeared  for  the  plaintiff;  and 

[cited  Bali  v.  Coggs  (j).  Lady  Herbert  v.  Earl  Powis  (2),  Cliffind  v. 
Turrell  (s)] .  They  relied  upon  the  fact  that  there  was  a  stipula- 
tion in  the  agreement  that  a  deed  should  be  executed  for  giving 
effect  thereto,  and  that  at  least  the  plaintiff  was  entitled  to  have 
that  part  of  the  agreement  specifically  performed.     *     ♦    ♦ 

The  Yicb-Ghancellor  said  he  did  not  conceive  that  there  was 
any  weight  in  the  objection  which  had  been  raised  in  respect  of  the 
heirs  of  the  plaintiff  not  being  parties  to  the  bill,  as  it  was  clear 
from  the  context  of  the  agreement,  that  the  words  were  used  to 
express  ''  personal  representatives."  His  Honour  then  continued : 
In  the  first  place,  whatever  objection  there  might  be  to  the  agree- 
ment on  the  ground  of  the  difficulty  a  court  of  equity  might  have 
in  enforcing  it  as  a  thing  to  be  done  from  time  to  time,  this  obser- 
vation occurs  to  me.  I  see  it  is  stated  in  the  bill  that  it  was  agreed 
between  the  parties  that  a  deed  should  be  executed  for  the  purpose 
of  carrying  out  the  agreement,  and  the  bill  prays  a  reference  to  the 
Master  to  approve  of  a  proper  deed  for  the  purpose.  I  do  not  see 
that  there  is  any  objection  to  the  Court  directing  such  a  deed  to  be 
executed,  and  that  course  would  give  the  parties  an  opportunity  of 

(1)  1  Br.  P.  C.  140.  (a)  67  R.  R.  275  (I  Y.  &  C.  0.  C. 

(2)  lb.  3dd.  138). 
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trying  the  question  at  law.  This  would  place  the  plaintiff  in  a  Granville 
more  beneficial  position  than  he  otherwise  would  be.  That  is  quite  betts. 
independent  of  any  question  upon  the  demurrer  itself.  It  is  stated 
on  this  amended  bill  of  revivor  and  supplement  that  J.  Betts,  the 
defendant  to  the  original  bill,  appeared  on  the  12th  of  April,  1847, 
and  on  the  22nd  of  May  he  applied  to  the  Master  for  further  time 
to  put  in  his  answer.  Now  when  a  party  has  died  leaving  a  per- 
sonal representative,  primd  facie  the  duty  falls  upon  that  personal 
representative  of  performing  all  the  obligations  of  the  person  whose 
representative  he  is,  and  when  I  find  that  the  original  defendant 
did  appear  and  ask  for  further  time  to  answer ;  the  obligation 
incurred  by  the  defendant  of  answering  would  necessarily  devolve 
upon  the  defendant  to  this  bill.  Therefore,  on  that  ground  alone, 
I  think  there  is  sufficient  reason  for  overruling  the  demurrer. 


COTTON  V.  PENROSE.  im. 

(18  L.  J.  Ch.  128—129;  S.  0.  13  Jur.  761.)  i^to^. 

A  fund  was  settled  in  trust  for  A.,  B.,  and  others.    B.  mortgaged  his       ^^^®y^^, 
share  for  more  than  it  was  worth  and  died  intestate.    A  suit  was  instituted  * 

by  A.  against  the  mortgagee  of  B.'s  share,  and  the  other  persons  interested  ^  ^ 
in  the  fund,  for  the  purpose  of  obtaining  a  division  of  it.  A.  cited  the  next 
of  kin  of  B.  in  the  hlcclesiastioal  Court,  whereupon  G.  appeared,  and  took 
out  administration  to  B.,  and  was  afterwards  made  a  party  to  the  suit  in 
that  character :  Held,  that,  as  the  proceedings  in  the  Ecclesiastical  Gk)urt 
were  incurred  only  for  the  purpose  of  making  the  suit  complete,  the  costs 
attending  them  ought  to  be  borne  by  the  general  fund. 

A  FUND  stood  settled  in  trust  for  the  children  of  Mr.  and  Mrs. 
Cotton.  Caroline  Amelia  Cotton,  one  of  these  children,  mortgaged 
her  share  for  more  than  it  was  worth,  and  died  intestate.  This 
suit  was  instituted  by  some  of  the  parties  interested  in  the  fund 
against  the  mortgagee  of  the  share  and  the  other  parties  entitled 
to  the  fund,  *for  the  purpose  of  obtaining  the  division  of  it.  In  [  *129  ] 
order  to  make  the  suit  perfect  the  plaintiffs  cited  the  next  of  kin  of 
Caroline  Amelia  Cotton  in  the  Ecclesiastical  Court,  and  thereupon 
Emma  Cotton  appeared,  and  took  out  administration  to  the  estate 
of  Caroline  Amelia  Cotton,  and  was  made  a  party  to  the  suit  in 
that  character. 

The  cause  now  came  on  to  be  heard ;  the  only  question  being 
as  to  the  costs  attending  the  administration  to  CaroUne  Amelia 
Cotton. 

Afr.  Prior,  for  the  plaintiffs,  asked  for  the  costs  incurred  by 
B.n. — ^\'0L.  LXXXIII.  23 
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them  in  citing  the  next  of  kin  of  Caroline  Amelia  Cotton  before  the 
EccleBiastical  Court. 

Mr.  Surrage,  for  Emma  Cotton,  asked  for  the  costs  incurred 
by  her  in  taking  out  administration. 

Mr.  Elmsley,  for  the  mortgagee  of  the  share  of  Caroline  Amelia 
Cotton,  contended  that,  as  the  share  was.  an  insufficient  fund,  he 
was  entitled  to  the  whole  of  the  share  mortgaged  to  him,  free  from 
all  costs  attending  this  administration. 

Mr.  E.  F.  Smith,  for  other  defendants,  contended  that  the 
costs  attending  the  administration  taken  out  to  the  estate  of 
Caroline  Amelia  Cotton  ought  to  be  borne  by  her  share  exclusively, 
and  ought  not  to  be  thrown  on  the  general  fund. 

Knight  Bruce,  V.-C.  said  that,  as  Emma  Cotton  took  no  benefit 
as  administratrix,  and  as  the  proceedings  taken  by  her  and  by  the 
plaintiffs  as  to  this  administration  were  incurred  for  the  purpose  of 
making  the  suit  complete  as  to  parties,  he  thought  that  all  these 
costs  should  be  paid  out  of  the  general  fund. 


1849. 
Feb,  28. 

Knight 
Bruce,  V.-C. 

[161] 


FOSTER  V.  EDDY. 

(18  L.  J.  Ch.  161  ;  S.  0.  13  Jur.  761.) 

An  estate  was  mortgaged  to  A.  for  a  term  of  500  years.  A.  filed  a  bill  of 
foreclosure  against  the  persons  entitled  to  the  equity  of  redemption  and  the 
reversion,  some  of  whom  were  infants.  By  oonsent  it  was  ordered  that  the 
Master  should  inquire  whether  a  sale  in  fee  would  be  for  the  benefit  of -the 
infants,  and,  if  he  should  so  find,  that  the  property  should  be  so  sold.  The 
property  was  sold  under  the  decx-ee  ;  but  realized  less  than  the  mortgage 
debt :  Held,  that  the  defendants  were  entitled  to  the  difference  in  yalue 
between  the  term  and  the  fee. 

This  was  a  foreclosure  suit,  instituted  by  the  plaintiff,  to  whom 
an  estate  had  been  mortgaged  for  a  term  of  500  years,  against  the 
persons  who  were  entitled  to  the  estate  under  the  will  of  the  mort- 
gagor, some  of  whom  were  infants.  By  the  decree  made  at  the 
hearing,  the  usual  accounts  were  directed ;  and,  by  consent,  there 
were  also  contained  in  it  a  reference  to  the  Master  to  inquire 
whether  it  would  be  for  the  benefit  of  the  infants  that  the  property 
should  be  sold  as  an  estate  in  fee,  and  a  direction  that,  if  he  should 
find  that  a  sale  was  beneficial,  it  should  be  made  accordingly  (i), 

(1)  It  does  not  appear  how  the  Court  had  power  to  sell  the  infants'  leversion, 
— O.  A.  S. 
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The  property  was  accordingly  sold  ander  the  decree;  but  the 
purchase-money  was  less  than  the  mortgage  debt  and  interest. 
The  cause  now  came  on  for  further  directions ;  the  only  question 
being  as  to  the  costs  of  the  devisees. 

Mr.  BateSf  for  the  plaintiff,  asked  that  the  whole  of  the 
purchase-money  should  be  paid  to  the  plaintiff. 

Mr.  H.  Humphrys,  for  the  defendants,  contended  that  they 
ought  to  have  costs,  on  the  ground  that  the  reversion,  which  had 
been  included  in  the  sale,  was  exclusively  their  property. 

Mr,  Bates,  in  reply,  contended  that  this  gave  the  defendants 
no  title  to  costs,  as  the  reversion  of  an  estate  expectant  on  a  term 
of  500  years  was  in  fact  worth  nothing. 

Mr,  Matins,  for  the  purchaser. 

Knioht  Bruce,  V.-C.  said  that  as  the  property  must  have  sold 
better  in  the  form  in  which  it  was  sold  than  if  it  had  been  sold  as 
a  term,  he  thought  that  the  defendants  were  entitled  to  something 
in  that  respect.  He  thought  that  the  best  course  would  be  that 
a  reasonable  offer  should  be  made  by  the  plaintiff,  and  accepted  by 
the  defendants,  by  way  of  compromise.  If  this  was  not  done,  and* 
the  defendants  insisted  on  their  rights,  there  must  be  a  reference 
to  the  Master  to  inquire  what  was  the  difference  of  the  value. 

A  compromise  was  made  according  to  the  suggestion  of  his 
Honour. 


Foster 

r. 
Eddy. 


In  ee  BELKE'S  CHARITY. 

(18  L.  J.  Ch.  152  ;  S.  C.  13  Jur.  317.) 

An  estate  given  to  a  charity  became  vested  in  a  surviving  trustee,  upon 
whose  death  the  legal  estate  descended  to  his  co-heirs  in  gavelkind.  On 
a  petition  presented  hy  the  persons  administering  the  trust,  the  Court 
oi-dered  that,  in  default  of  the  heirs  of  the  intestate  appearing  in  answer 
to  advertisements  to  be  inserted  in  certain  newspapers,  the  Master  should 
appoint  a  person  to  convey  the  estate  to  the  acting  trustees. 

By  indenture,  dated  in  October,  1784,  Mr.  Belke  conveyed  a 
piece  of  land  in  Bomney  Marsh  to  five  trustees  in  fee,  upon  certain 
trusts  to  be  administered  by  the  Society  for  Promoting  Christian 
Knowledge;  and  directed  that,  whenever  the  trustees  should  be 
reduced  to  three,  the  land  should  be  conveyed  to  the  treasurers  and 
secretaries  for  the  time  being  of  the  society. 

23—2 
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inM  In  1806,  the  land  was  conveyed  to  the  persons  who  were  then 

Charity,  the  treasurers  and  secretaries,  of  whom  the  Bev.  J.  H.  Pott  was 
the  survivor.  Mr.  Pott  died  intestate,  and  the  legal  estate  in  the 
land  passed  to  his  heirs  according  to  the  custom  of  gavelkind. 

A  petition  was  now  presented  by  the  treasurers  and  secretaries 
of  the  Society  for  Promoting  Christian  Knowledge,  stating  the 
above  circumstances,  and  that  the  land  produced  only  25/.  a  year, 
and  that  the  gavelkind  heirs  of  Mr.  Pott  were  numerous,  and  that 
some  of  them  were  infants  and  married  women ;  and  praying  that, 
under  these  circumstances,  the  Master  might  appoint  some  person 
to  convey  the  land  at  once  to  the  petitioners. 

By  the  11  Geo.  IV.  &  1  Will.  IV.  c.  60,  s.  28  (i),  it  is  enacted,  that 
where  all  the  persons  in  whom  any  land  may  have  been  vested  in 
trust  for  any  charity  shall  be  dead,  it  shall  be  lawful  for  the  Court 
of  Chancery,  on  the  petition  of  the  persons  or  body  administering 
such  charity,  to  insert  advertisements,  &c.  (see  the  order  at  end  of 
the  report) ;  and  if  no  person  shall,  &c.,  then  it  shall  be  lawful  for 
the  said  Court  to  appoint  any  new  trustees  for  such  charity ;  and 
such  land  may  be  conveyed  to  such  new  trustees  by  any  person 
whom  the  said  Court  may  direct. 

Mr.  W.  P.  Murray,  for  the  petition. 

Knight  Bruce,  V.-C.  (after  conferring  with  the  Begistrar),  said 
that  the  petition  was  very  reasonable,  and  that  he  would  make  the 
order  as  prayed. 

The  order  made  was  as  follows:  Let   the   Master   order   two 
successive  advertisements  to  be  published  in  the  London  Gazette 
and  one  or  more  of  the  newspapers  circulating  in  the  county  of 
Kent,  giving  notice  that  the  representatives  of  the  Bev.  J.  H.  Pott 
are  within   twenty-eight    days   to  appear,  or  give  notice  to  the 
Master  of  their  title,  and  prove  their  pedigree  or  other  title  as 
trustees ;  and,  if  no  person  shall  appear,  or  give  such  a  notice 
within  such  twenty-eight  days,  or  the  person  who  might  appear  or 
give  such  notice  shall  not,  within  thirty-one  days  after  such  notice 
or  application  prove  his  title  to  the  satisfaction  of  such  Master, 
then  it  is  ordered  that  the  Master  do  appoint  a  proper  person  to 
convey  the  piece  of  land  to   the   petitioners    mentioned   as    the 
treasurers  and  secretaries  of  the  society. 

(1)  Rep.  13  *  14  Vict.  c.  60,  s.  1. 
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EDGE  V.  DUKE.  i8«. 

(18  L.  J.  Ch.  18:^—184.)  ^[^' 

A  loan  was  granted  by  an  Insurance  Company  upon  a  bond  with  sureties,     Sh^wbll, 
and  a  policy  on  the  life  of  the  borrower,  as  a  collateral  security.    The  ''  ' 

premiums  were  not  paid  within  the  days  of  grace,  but  were  demanded  by  *-  ^ 
the  Company,  who  brought  actio rs  against  the  sureties  of  the  bond  ;  they 
refused  to  pay,  and  pleaded  non  est  factum  and  payment.  Upon  a  suit 
instituted  to  restrain  such  actions,  and  it  being  contended  that  the  demand 
by  the  Company,  after  the  policy  **  was  actually  void,"  had  revived  it : 
Held,  that  such  revival  was  neutralized  by  the  fact  of  refusal  to  pay,  and 
the  bill  was  dismissed,  with  costs. 

In  this  case  Frederick  Edgell,  in  the  month  of  July,  184S, 
applied  to  the  Victoria  Life  Assurance  and  Loan  Company,  to  lend 
to  him  200Z.,  which  they  agreed  to  do  upon  having  the  same,  with 
interest  at  6L  per  cent,  secured  by  a  bond,  with  four  sureties,  and 
also  by  a  policy  of  assurance  upon  his  life,  to  be  held  by  them  as  a 
collateral  security.  The  plaintiffs,  Thomas  Edge,  George  Ledwell 
Taylor,  William  Steel,  and  Samuel  Dutton,  agreed  to  become 
sureties,  and  a  policy  of  insurance  for  400Z.,  dated  the  18th  of  July, 
1848,  was  effected,  upon  which  the  first  yearly  premium  of  181.  Is.  4d, 
as  usual  was  paid  at  the  same  time ;  and  one  of  the  conditions  of 
the  policy  was,  that  it  should  become  void,  unless  the  premiums 
were  actually  paid  within  thirty  days  after  the  day  at  which  they 
respectively  became  due;  and  the  policy  was  signed  by  the  defendants. 
Sir  James  Duke,  Benjamin  Hawes,  Benjamin  Barnard,  and  Charles 
Baldwin  as  directors  of  the  Company.  On  the  same  day,  the  200Z. 
agreed  to  be  lent  by  the  Company  was  advanced,  the  policy  deposited 
with  the  defendants,  and  a  bond  executed,  by  which  the  assured 
and  the  plaintiffs,  as  his  sureties,  became  jointly  and  severally 
bound  to  the  defendants  in  400Z.,  subject  to  a  condition  for  making 
void  the  said  bond,  upon  payment  by  the  assured  and  the  plaintiffs, 
or  either  of  them,  of  the  2002.  so  lent  to  the  defendants  by  three 
equal  instalments  of  66/.  18^.  4^.  each,  on  the  three  successive 
18th  days  of  July,  1844,  1845,  and  1846,  respectively,  or  the  day  of 
the  death  of  the  assured,  which  should  first  happen,  with  interest 
upon  what  remained  due,  at  51.  per  cent.,  and  that  the  premiums 
should  be  kept  up,  with  interest  on  such  premiums  from  the  time 
when  they  ought  to  have  been  paid,  provided  the  defendants  should 
regard  the  policy  as  subsisting,  notwithstanding  the  premiums 
should  not  have  been  duly  paid  ;  and  then  followed  the  usual  clause 
as  to  the  appointment  of  new  sureties  in  case  of  death,  absence,  or 
bankruptcy ;  and  that  in  case  of  default  in  payment  of  the  interest, 
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Edge  instalments,  or  premiums,  the  whole  principal  sum  secured  should 
DuKK.  immediately  become  payable.  On  the  13th  of  July,  1844,  default 
was  made  by  Edgell  in  payment  of  the  instalment,  interest,  and 
premium ;  and  Mr.  William  Ratray,  the  actuary  of  the  Company, 
applied  to  the  sureties,  and  a  correspondence  took  place,  in  which 
the  payment  of  the  instalment,  interest,  and  premium  was  insisted 
upon,  and  continued  until  the  25th  of  October,  1844,  which  was  after 
the  thirty  days'  grace  had  expired,  when  the  plaintiffs  paid  all  three 
claims,  amounting  to  901.  Ids.  Id.,  which  was  accepted  by  the  Com- 
pany. On  the  ISth  of  July,  1845,  default  was  again  made  in  payment 
of  the  instalment,  interest,  and  premium,  and  for  thirty  days  after. 
A  correspondence  then  took  place  between  the  Company's  officer 
and  the  plaintiffs  and  the  defendants'  solicitor,  the  plaintiffs 
suggesting  that  before  any  proceedings,  which  the  Company 
threatened,  were  taken  against  them,  the  insured  should  be  sued  ; 
and  accordingly,  on  the  20th  of  September,  1845,  an  action  was 
commenced  by  the  Company  against  him,  and  he  appeared,  but  the 
action  was  not  proceeded  with.  In  November  following  separate 
actions  were  brought  against  the  plaintiffs  for  principal  and  interest 
[  ♦184  ]  on  the  bond  for  the  premium,  *and  these  actions  were  consolidated. 
On  the  21st  of  April,  1846,  notice  of  trial  was  given,  and  on  the 
28th  Frederick  Edgell  died.  On  the  18th  of  June  administration 
was  granted  to  H.  P.  Edgell,  a  defendant  in  the  suit,  and  proof 
was  made  to  the  Company  of  Frederick  Edgell's  death.  The 
plaintiffs  applied  to  the  defendants  to  have  a  sufficient  part  of  the 
400^  insured  applied  in  satisfaction  of  the  sum  sought  to  be 
recovered  in  the  actions,  and  upon  their  refusal,  on  the  ground 
that  the  policy  was  not  subsisting  by  reason  of  the  non-payment  of 
the  premiums,  the  present  bill  was  filed,  stating  the  above  factsy 
setting  forth  the  correspondence  which  had  taken  place,  and 
charging  that,  however  the  policy  might  have  been  forfeited  in 
strictness,  the  Company  had  waived  their  right  to  consider  it  so  by 
their  acceptance  of  the  premiums :  and  praying  that  it  might  be 
declared  that  the  policy  was  still  valid  and  subsisting,  and  if  it 
became  lapsed  the  lapse  was  waived  by  the  Company;  for  an 
account  on  the  policy  and  loan,  and  that  the  defendants  might 
be  decreed  to  apply  a  competent  part  of  the  monies  insured  in 
satisfaction  of  the  debt  due  on  the  bond,  and  out  of  the  balance  to 
pay  the  plaintiffs  the  sum  of  90/.  19s.  Id.  so  paid  by  them  for 
Frederick  Edgell,  and  their  costs,  to  deliver  up  the  bond  to  be 
cancelled,  and  for  an  injunction  to  restrain  the  actions. 
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The  defendants  put  in  their  answer,  stating  that  Frederick  Edgell  Edge 
had  represented  the  plaintiffs  as  indebted  to  him,  as  director  in  a  Dukb. 
dissolved   Company,   and  had  agreed   to   repay  the  loan  to  the  * 

defendants'  Company.  That  by  the  conditions  upon  which  policies 
were  granted  by  them,  a  lapsed  policy  by  non-payment  of  premiums 
might  be  revived  within  three  months,  on  proof  of  good  health  of 
the  party,  but  when  void,  all  additional  sums  were  forfeited.  The 
answer  then  admitted  the  transactions  which  had  taken  place,  and 
stated  that  the  policy  became  void,  admitted  the  waiver  by  the 
Company,  set  forth  the  correspondence,  but  denied  that  by  the 
actions  they  had  in  fact  waived  their  right  to  consider  the  policy 
forfeited.  That  the  plaintiffs  refused  to  pay  the  money  sought  to 
be  recovered  in  the  actions,  and  pleaded  non  est  factum  and  pay- 
ment. That  the  declaration  was  amended  before  the  1st  of  April, 
confining  the  action  to  the  bond  only. 

In  July,  1846,  the  action  was  tried,  and  a  verdict  for  the  plaintiffs 
at  law  obtained  for  the  loan  and  interest  in  pursuance  of  the 
amended  declaration,  but  further  proceedings  were  stayed  by  the 
institution  of  this  suit,  upon  which  the  common  injunction  was 
obtained,  which  remained  in  force  until  December,  1847,  when  it 
was  dissolved,  and  the  cause  now  came  to  a  hearing. 

Mr.  Bethell  and  Mr.  Malijis  appeared  for  the  plaintiffs,  and 
contended  that  the  Insurance  Company  had  elected  to  treat  the 
policy  as  an  existing  policy.  At  the  end  of  thirty  days  after  the 
premium  became  due,  the  policy  would  no  doubt  have  been  at  an 
end  had  not  the  Company  treated  it  as  an  existing  policy  by  bringing 
actions  for  the  premiums.  The  question,  therefore,  was,  whether 
the  Company  were  not  bound  by  their  acts,  and  whether  the  policy 
did  not  continue  to  exist. 

(The  Vicb-Chancbllor  :  If  you  had  complied  with  their  request 
and  paid  the  premiums,  and  the  Company  had  received  the 
premiums,  then  the  case  would  have  been  different,  but  the 
premiums  were  applied  for,  but  not  paid.) 

It  was  contended  that  the  Company,  having  once  treated  the 
matter  as  a  debt,  and  brought  an  action  for  the  recovery  of  it, 
could  not  afterwards  turn  round  and  say  it  was  not  a  debt.  The 
case  of  Davis  v.  Thomas  (i)  was  cited. 

(1)  32  B.  B.  257  (1  Bties.  &  My.  606). 
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Mr.  Stuart  and  Mr,  Biggs  appeared  for  the  Company  ;  and 
Mr,  H.  Clarke  appeared  for  Mary  Dutton,  but  were  not  heard. 

The  Vice-Chancellor  : 

The  whole  of  the  case  proceeds  on  this,  that  the  amount  was 
recoverable  on  the  policy.  It  appears  to  me  that  although  there 
was  a  demand  made  for  the  premiums,  that  demand  was  annihilated 
by  the  refusal  to  pay.  Nothing  is  shown  in  this  case  to  make  it 
appear  that  anything  could  be  recovered  on  the  policy.  The  bill 
must  be  dismissed,  with  costs. 


1849. 
Jfareh  12. 

Knight 
Bbuob,  V.-O. 

[191] 


[  M92  ] 


NETTLETON   v.  STEPHENSON. 

(18  L.  J.  Ch.  191—193;  S.  C.  3  De  G.  &  Sm.  366;  13  Jur.  618.) 

A  testator  devised  real  estate  to  trustees,  upon  trust  for  A.  for  life ;  and 
directed  them,  after  the  death  of  A.,  to  accumulate  the  reuts  for  twenty-one 
years  from  the  death  of  A,  and,  at  the  end  of  that  period,  to  divide  the 
accumulations  in  the  manner  mentioned  in  the  will.  The  will  did  not 
contain  any  i*e8iduary  devise  or  bequest.  The  testator  died  in  1824,  and 
the  period  of  twenty-one  years  from  his  death  ^expired  in  1845.  A.  died 
in  1837,  and  a  period  of  twenty-one  years  from  his  death  would  expire 
in  1858:  Held,  that  the  heir-at-law  was  entitled  to  the  interest  of  the 
fund  accumulated  between  1837  and  1845,  and  the  rents  of  the  property 
until  1858. 

A  bequest  of  a  fund  to  be  divided  among  the  children  of  A.,  the  children 
of  B.,  the  children  of  C,  the  children  of  D.,  and  to  E.,  if  he  should  then  be 
living,  and,  if  not,  E.'s  share  to  be  divided  into  four  parts,  and  paid  to  the 
children  of  A.,  B.,  C,  and  D.  **  in  manner  aforesaid :  **  Held,  that  the  fund 
was  divisible  among  the  children  per  stirpes  and  not  per  capita. 

T»oMAS  Nettleton,  by  his  will  dated  the  4th  of  May,  1824,  devised 
all  his  real  estates  in  the  county  of  York  to  trustees  upon  trust  for 
Hannah  Hallas  for  her  life,  and  then  declared  that  his  trustees 
should,  immediately  upon  the  death  of  H.  Hallas,  let  the  said 
estates  to  any  respectable  tenant  or  tenants  for  the  term  of  twenty- 
one  years ;  and,  upon  receipt  of  the  rents  and  profits,  to  place  the 
same  out  yearly  upon  Government  or  real  security,  and  the  interest 
thereof  to  receive  yearly,  and  again  place  the  same  out  at  interest 
as  aforesaid  during  the  whole  of  the  said  term  of  twenty-one  years ; 
and,  upon  the  expiration  of  the  said  term  of  twenty-one  years,  or 
as  soon  thereafter  as  could  be,  call  in  the  whole  of  the  said  twenty- 
one  years'  rent,  and  the  interest  and  accumulations  of  interest 
thereon,  and  of  every  part  thereof,  and,  in  the  next  place,  to 
reimburse  themselves  all  reasonable  and  necessary  expenses 
attending  the^execution  of^his  will,  or  of  the  trusts  thereby  in  them 
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reposed.  The  will  then  proceeded  as  follows:  "And,  after  such  nettleton 
payment,  then  to  divide  the  same  between  and  equally  amongst  all  Stephenson. 
and  every  the  children  of  my  nephew  John  Nettleton,  (except  his 
two  sons  Thomas  and  William  who  have  been  already  otherwise 
provided  for),  the  sons  and  daughters  of  my  nephew  Joseph 
Nettleton,  and  the  sons  and  daughters  of  my  nephew  Francis 
Nettleton,  and  the  sons  and  daughters  of  my  niece  Mary,  the  wife 
of  Percival  Terry,  and  John  Nettleton  the  son  of  my  late  nephew 
Thomas  Nettleton,  if  he  shall  then  be  living,  and,  if  not,  then  I 
give  his  part  or  share,  and  order  and  direct  that  it  shall  be  divided 
into  four  equal  parts,  and  paid  to  the  children  of  my  said  nephews 
and  niece  in  manner  aforesaid,  or  to  such  of  them  as  shall  be 
living  at  that  time."  The  testator  then  devised  his  estates  after 
the  expiration  of  his  term  of  twenty-one  years,  as  in  his  will 
mentioned.  The  will  did  not  contain  any  residuary  devise  or 
bequest. 

The  testator  died  in  July,  1824.  Hannah  Hallas,  the  tenant  for 
life,  died  in  February,  1837.  The  term  of  twenty-one  years, 
reckoned  from  the  testator's  death,  expired  in  July,  1846.  The 
term  of  twenty-one  years  reckoned  from  the  death  of  Hannah 
Hallas  would  expire  in  February,  1858.  The  trustees  accumulated 
the  rents  from  February,  1837,  the  time  of  the  death  of  Hannah 
Hallas. 

The  bill  was  filed  by  the  heir-at-law  of  the  testator  for  the  purpose 
of  obtaining  the  opinion  of  the  Court  as  to  his  rights. 

Mr.  Russell  and  Mr.  C.  C.  Barber,  for  the  plaintiflF,  contended 
that,  under  the  Thellusson  Act  (39  &  40  Geo.  HI.  c.  98),  he,  as  heir- 
at-law,  was  entitled — first,  to  the  income  of  the  fund  accumulated 
between  1837  and  1845,  until  1858 ;  secondly,  to  the  fund  already 
accumulated  from  1845,  the  expiration  of  the  first  period  of  twenty- 
one  years,  to  the  present  time;  and  thirdly,  to  the  rents  of  the 
property  until  1858.  They  cited  Eyre  v.  Marsdenii),  Attorney- 
General  v.  Poulden  (2),  and  Elhome  v.  Qoode  (a). 

Mr.  Malins  and  Mr.  T.  C.  Wright,  for  some  of  the  children  of 
the  testator's  nephews  contended:  first,  that,  under  the  Act,  the 
period  for  distribution  among  the  children  had  been  accelerated ; 
and  that  they  were  entitled,  at  once,  to  the  fund  accumulated 
between   1887   and  1846,   the  expiration    of  the  first  period  of 

(1)  48  B.  B.  73  (2  Keen,  604;   4         (2)  64  R  B.  414  (3  Hare,  555). 
My.  &  Cr.  231).  (3)  65  B.  K  557  (14  Sim.  165). 
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Nbttleton    twenty-one  years ;  and  secondly,  that  the  children  of  the  nephews 
Stephenson,  a^^  nieces  were  entitled  to  the  benefits  given  by  the  will  per  capita 
and  not  per  stirpes. 

Mr.  Nalder,  for  the  other  children,  also  contended  that  the 
period  for  distribution  had  been  accelerated. 

[  193  ]  Mr.  C.  P.  Cooper,  Mr.  Glasse,  Mr.  Bacon  and  Mr.  Elmsley,  for 

the  other  parties. 

Enioht  Bruce,  Y.-G.  said  that  he  thought  that  the  trust  for 
accumulation  was  void,  so  far  as  it  exceeded  twenty-one  years  from 
the  death  of  the  testator,  and  that  the  period  for  the  division  of 
the  accumulations  among  the  legatees  had  not  been  thereby 
accelerated.  The  heir-at-law  was  therefore  entitled  to  the  interest 
of  the  fund  accumulated  between  1887  and  1845,  until  1858,  to  the 
capital  of  the  fund  accumulated  between  1845  and  the  present  time, 
and  to  the  rents  of  the  property  until  1858.  He  also  thought  that 
the  fund,  which  was  divisible  among  the  legatees,  should  be  divided 
between  them  per  stirpes  and  not  per  capita ;  the  terms  in  which 
the  testator  had  given  the  share  of  John  Nettleton  in  the  event  of 
his  death  strongly  leading  to  that  conclusion. 

The  question  of  costs  was  then  discussed  ;  and  it  was  stated  that, 
probably,  they  would  exceed  all  the  fund  already  accumulated. 

Knight  Bruob,  V.-C.  said  that  he  thought  that  the  costs  of  all 
parties  should  be  paid,  in  the  first  instance,  out  of  the  fund  already 
accumulated  from  1887  until  1845  ;  and,  that,  if  that  fund  was  not 
sufficient,  the  deficiency  should  be  raised  out  of  the  fund  accumu- 
lated since  1845,  and  the  rents  and  profits  of  the  estate  until  1858. 

By  arrangement,  it  was  agreed  that  the  plaintiff  should  be  let 
into  possession  of  the  estates,  he  undertaking  to  account  for  the 
rents  and  profits. 


1849. 
Juns  4. 

Shadwbll, 
V.-C. 

[43] 
[  ^440  ] 


HOLMES   V.  CRI8PE. 

(18  L.  J.  Ch.  439—441.) 

A  testator  bequeathed  his  personal  estate  to  trustees  upon  trust  to  place 
out  so  much  money  in  the  funds  as  would  produce  a  yearly  sum  of  lOOl.  to 
be  paid  to  his  wife,  and  then  to  place  out  the  further  sum  of  2,120?.  upon 
the  like  securities,  and  pay  the  ^dividends  of  part  thereof  to  W.  H.  for  life, 
and  afterwards  to  his  children,  and  the  remainder  of  the  2,120?.  to  other 
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persons  named  ;  and  the  testator  declared  that  in  tsase  his  estate  should  not       Holmes 
be  sufficient  to  pay  the  legacies  in  full  previously  to  the  death  of  his  wife,  v. 

then  such  legacies  should  only  be  paid  in  part  during  the  life  of  his  wife,  Cbispe. 
and  the  same  should  be  made  up  after  her  decease.  The  estate  proved  to 
be  insufficient  to  pay  the  legacies  in  full  during  the  life  of  the  testator's 
wife  :  Held,  that  the  legatees  were  only  entitled  to  interest  upon  the  unpaid 
portion  of  their  legacies  from  the  time  at  which  the  remainder  should  be 
capable  of  being  paid  up. 

William  Crisps,  the  testator  in  this  cause,  by  his  will,  dated  the 
22nd  of  April,  1808,  bequeathed  all  his  personal  estate  and  effects 
to  the  defendants  upon  trust  to  place  out  so  much  money  in  the 
public  funds  as  would  produce  the  clear  yearly  sum  of  1001.  to  be 
by  them  paid  yearly  to  his  wife,  Mary  Crispe,  for  her  life,  and  then 
upon  trust  to  place  out  so  much  money  in  like  securities  as  would 
produce  the  further  yearly  sum  of  201.  to  be  by  them  paid  yearly  to 
his  mother-in-law,  Jane  Crispe,  since  deceased,  for  life,  then  upon 
trust  to  place  out  the  further  sum  of  2,120Z.  upon  the  like  securities, 
and  receive  the  dividends  of  1,000Z.  part  thereof,  and  pay  the  same 
to  the  defendant  William  Holmes,  since  deceased,  for  his  life ;  and 
after  his  decease,  upon  trust  to  apply  the  dividends  of  the  said  sum 
of  1,000{.  for  the  maintenance  and  education  of  the  six  children  of 
the  said  W.  Holmes,  in  certain  proportions  therein  specified,  and 
the  remainder  of  the  said  sum  of  2,1202.  the  testator  directed  to  be 
divided  between  other  persons  named  in  his  will ;  and  the  testator 
further  disposed  of  the  residue  of  his  said  personal  estate  in  manner 
therein  mentioned ;  and  he  declared  that  in  case  his  estate  and 
effects  should  not  be  sufficient  to  pay  the  said  several  legacies 
thereinbefore  bequeathed,  after  investing  in  the  funds  or  other 
securities  the  sums  required  to  pay  his  said  wife  and  mother-in-law 
their  respective  annuities,  then  such  legacies  should  only  be  paid 
in  part  and  in  proportion  to  the  amount,  during  the  life  of  his  said 
wife  and  mother-in-law,  and  that  the  same  should  be  made  up  to 
the  said  legatees  after  the  decease  of  his  said  wife  and  mother-in-law 
out  of  the  monies  so  set  apart  for  payment  of  their  said  annuities. 
The  testator  died  in  May,  1808. 

A  bill  was  afterwards  filed,  and  a  decree  obtained  in  18S1  for 
reference  to  the  Master,  to  take  the  accounts  of  the  personal  estate 
of  the  testator ;  and  by  the  report  it  appeared  that  the  wife  of  the 
testator  had  married  again,  that  his  mother-in-law  had  died,  and 
that  the  petitioners  were  the  only  children  of  W.  Holmes  beneficially 
interested  in  the  before-mentioned  sum  of  1,0002.,  part  of  the  said 
legacy  of  2,1201.,  subject  to  the  life  interest  of  their  father.  That 
the  personal  estate  of  the  testator  was  insufficient,  after  setting 
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HoLHRs  apart  enough  to  pay  the  amount  of  lOOZ.  to  the  testator's  wife,  to 
Obispb  satisfy  in  full  the  several  legacies  subsequently  given  by  his  will, 
and  that  consequently  the  legatees  ought  to  abate  proportionally. 
W.  Holmes  died  shortly  after  the  7th  of  May,  1847,  and  this  was 
the  petition  of  his  children,  praying  an  account  of  what  remained 
due  to  his  estate  for  interest  on  the  said  legacy  of  1,000Z.  down  to 
the  day  of  his  decease,  and  also  of  what  remained  due  to  the 
petitioners  for  principal  and  interest  from  the  decease  of  the  said 
W.  Holmes  in  respect  of  such  legacy.  The  only  question  therefore 
raised  upon  the  petition  was,  from  what  period  interest  was  to  be 
paid  upon  such  parts  of  the  legacy  as  could  not  be  made  up  until 
after  the  death  of  the  wife  of  the  testator :  whether  such  interest 
should  be  paid  from  the  death  of  the  testator,  or  only  from  the  time 
the  money  would  become  payable. 

Mr.  J.  Parker  and  Mr.  Stinton,  Mr.  Bethell  and  Mr.  Simons, 
Mr.  Roll,  Mr.  Piggott  and  Mr.  Willcock  appeared  for  the  different 
parties  interested. 

Thr  Vicb-Chancbllor  : 

The  difficulty  I  have  about  this  is,  that  by  the  clause  in  the  will, 
the  testator,  foreseeing  there  might  not  be  funds  sufficient  to  pay 
the  whole  of  the  legacies,  expressly  directs  that  in  case  of  deficiency, 
such  legacies  shall  only  be  paid  in  part.  Now  supposing,  there 
having  been  enough  to  pay  in  part,  such  part  for  some  reason  had 
not  been  paid,  then  to  be  sure  interest  would  run  on  that  part, — 
that  I  can  understand ;  but  the  testator  says, — ''  and  in  proportion 
[  *44i  ]  to  the  amount  ^during  the  lifetime  of  my  said  wife  and  mother-in- 
law,  and  that  the  same  shall  be  made  up  to  such  legatees  after  the 
decease  of  my  said  wife  and  mother-in-law."  Meaning  that  after 
the  decease  of  his  wife  and  mother-in-law,  the  legacies  should  be 
paid  in  full.  I  apprehend  that  interest  only  runs  from  the  time  of 
pajrment.  Declare  that  the  legatees  of  the  sum  of  2,120Z.  are  entitled 
to  have  the  principal  of  their  legacies  made  up  in  full  upon  the  death 
of  the  testator's  wife,  with  interest  after  that  date. 
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The  countess  op  MOENIKGTON  v.  The  EAEL  of       i849. 

MOENINGTON.  "^^li'^i"' 

(18  L.  J.  Ch.  442-444.)  SHA^^.t-t, 

By  articles  of  separation,  dated  in  June,  1834,  the  defendant  agreed  that  V.-C. 

he  would,  on  or  before  the  let  of  February,  1835,  effectually,  by  a  charge  [  **2  J 
on  freehold  estates,  or  by  inyestment  of  an  adequate  sum  of  money,  or  by 
the  best  means  which  might  then  be  in  his  power,  secure  to  the  plaintiff, 
his  wife,  an  annuity  of  1,000/.  In  December,  1834,  a  deed  of  arrangement 
was  executed  between  the  defendant  and  his  son,  by  which  certain  family 
estates  were  conveyed  to  trustees  to  raise  money  for  the  payment  of  various 
incumbrances,  afterwards  to  such  uses  as  the  defendant  and  his  son  should 
appoint,  and  in  default  of  appointment  to  the  defendant  for  life,  and  then 
to  his  son  absolutely,  with  a  power  for  the  defendant  to  jointure  his  then 
present  or  any  future  wife,  to  the  extent  of  1,000/.  per  annum :  Held,  that 
the  plaintiff  was  entitled  to  have  her  jointure  raised  out  of  the  estates,  as 
against  the  defendant  and  his  son. 

This  was  a  supplemental  suit  by  Lady  Mornington,  suing  as  a 
pauper  and  without  a  next  friend,  against  Lord  Mornington  and  his 
son  Lord  Wellesley,  and  the  incumbrancers  on  the  estates  and  the 
trustees  of  such  estates,  for  the  purpose  of  having  it  declared  that 
she  was  entitled  to  a  present  annuity  of  1,0002.  per  annum,  secured 
to  her  out  of  the  estates.     ♦     *     ♦ 

The  original  suit,  to  which  this  was  supplemental,  was  instituted 
in  May,  1889,  and  a  demurrer  for  want  of  parties  and  want  of  equity 
was  filed  thereto,  by  the  trustees  of  the  estates,  which  is  reported 
in  4  My.  &  Cr.  554,  561 ;  [see  48  E.  R.  172].  The  demurrer  was 
overruled,  on  the  ground  of  want  of  equity,  but  allowed  for  want  of 
parties  ;  time  being  given  to  the  plaintiff  to  add  the  necessary 
parties  by  amendment  or  supplemental  bill,  as  she  should  be 
advised ;  and  under  that  order  the  present  supplemental  suit  was 
instituted,  bringing  before  the  Court  Lord  Wellesley  and  various 
incumbrancers  on  the  estates.  Lord  Wellesley  had  been  made  a 
party  to  the  original  bill,  but  was  dismissed  by  the  plaintiff.  The 
bill  expressly  alleged  that  the  deed  of  the  15th  of  December,  1884, 
had  been  entered  into  to  enable  Lord  Mornington  to  carry  out  the 
arrangement  entered  *into  between  him  and  the  plaintiff  on  the  [  *443  ] 
occasion  of  their  separation,  but  this  was  not  proved  by  the 
evidence ;  and  it  prayed  the  specific  performance  of  the  articles, 
and  a  declaration  that  the  annuity  of  1,0002.,  agreed  by  Lord 
Mornington  to  be  raised  for  the  benefit  of  the  plaintiff,  was  a  charge 
on  all  the  estates  comprised  in  the  deed  of  December,  1884. 

Mr,  Roh,  Mr.  WiUcock,  and  Mr.  Freeling,  for  the  plaintiff, 
contendedi  first,  that  all  Lord  Mornington's  interest  in  the  estates 
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Thm         was  subject  to  the  plaintiff's  claim  ;  secondly,  that  the  plaintiff  had, 

MoRNTNGTON  Under  the  articles  of  June,  1834,  and  the  deed  of  the  16th  of 

Thb  Earl  op  I^Gcember  of  the  same  year,  a  right  to  have  a  present  annuity  of 

Morning-     l,000i.  a  year  charged  upon  the  estates ;  the  power  of  jointuring, 

contained  in  the  last-mentioned  deed,  conferring,  by  its  terms,  a 

power  to  grant  a  present  annuity :    that  the  trust-deed   being 

executed  so  soon  after  the  articles  showed  it  was  intended  to  be  and 

acted  as  a  specific  performance  of  the  covenant  in   the  previous 

deed  ;    and,  thirdly,  that    the    plaintiff's  claims  were  entitled  to 

precedence   to   all  incumbrancers  whose   claims   were  not   to    be 

satisfied  out  of  the  462,0002. 

Cases  cited  in  support  of  the  argument :  Lautour  v.  Holcombe{\)^ 
Lyster  v.  Burroughs  (2),  Jones  v.  Jones  (3),  Wilmot  v.  Pike  (4). 

Mr.  Malins  and  Mr.  Baggallay,  for  Lord  Mornington,  submitted 
to  act  as  the  Court  might  direct. 

Mr.  Bethell,  Mr.  Lloyd,  and  Mr.  Nalder,  for  Lord  Wellesley, 
contended,  first,  that  the  suit  was  improperly  framed,  as  Lord 
Wellesley,  having  been  made  a  party  to  the  original  bill,  and 
dismissed  by  the  plaintiff  therefrom,  could  not  now  be  brought 
before  the  Court  again  by  the  present  supplemental  bill ;  secondly, 
that  the  articles  of  the  21st  of  June,  1834,  were  a  fraud  upon  Lord 
Wellesley,  he  having  no  notice  thereof  at  the  time  he  was  induced 
to  join  in  barring  the  entail  and  executing  the  deed  of  the  15th  of 
December,  1884,  and  that  the  allegation  in  the  bill  that  such  articles 
and  deed  formed  one  transaction,  was  not  proved,  and  that  the  case 
was  now  before  the  Court  to  be  decided  secundum  allegata  et  probata^ 
and  not  secundum  allegata  alone,  as  it  was  when  that  demurrer  was 
argued ;  and,  thirdly,  that  the  power  of  jointuring  contained  in  the 
deed  of  the  15th  of  December,  1884,  was  only  a  power  of  jointuring 
in  its  proper  and  technical  sense,  namely,  a  power  to  grant  a  rent- 
charge,  to  commence  after  the  death  of  Lord  Mornington. 

Cases  cited  for  the  defendant :  Leclunere  v.  The  Earl  of  Carlisle  (6), 
Deacon  v.  Smith  (6),  Girling  v.  Lee  (7). 

Mr.  Cooper,  Mr.  Chandless,  Mr.  Cooke,  Mr.  Sidebottani, 
Mr.  Beavan  and  Mr.  Schomherg,  for  the  several  incumbrancers, 

(1)  11  Sim.  71  ;  see  judgment,  post.  (5)  3  P.  Wme.  211. 

(2)  66  R.  B.  161  (1  Dr.  &  Wal.  149).  (6)  3  Atk.  323. 

(3)  42  R.  R.  249  (8  Sim.  633).  (7)  1  Vern.  64. 

(4)  71  R.  R.  10  (5  Hare,  14^ 
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contended  that  their  claims  were  prior  to  the  claims  of  the  plaintiff. 
The  incumbrancers  stood  in  a  different  position  from  Lord 
Momington ;  and  the  bill  ought  to  be  dismissed  as  against  them, 
with  costs:  Tooke  v.  Hastings (i),  Garrard  v.  Lord  Lauderdale {2)^ 
Acton  V.  Woodgate  (a),  Browne  v.  Cavendish  (4). 

The  Vick-Chancbllob  : 

It  appears  to  me,  in  this  case,  that  the  decision  made  by  me  in 
Wellesley  v.  WeUesley{^)y  and  afterwards  affirmed  by  the  Lord 
Chancellor,  governs  the  whole  case.  With  respect  to  the  present  Lord 
Wellesley,  Mr.  Bethell  made  an  objection  which  I  was  bound  to 
consent  to,  and  he  was  originally  dismissed  from  the  cause,  and  then 
he  was  made  a  party  by  supplemental  bill,  and  it  was  insisted  that 
he  ought  not  to  be  so.  The  case  of  Lautour  v.  Holcombe  is  different 
from  the  present  case.  In  that  case,  which  was  affirmed  by  the 
Lord  Chancellor,  the  party  defendant  moved  to  have  the  bill 
dismissed,  for  want  of  prosecution.  It  was  dismissed  accordingly ; 
and  when  the  case  *came  on  for  hearing,  it  was  insisted  that  the  [  *444  ] 
party  ought  to  be  bound :  here  counsel  wanted  the  case  to  stand 
over  for  the  purpose  of  filing  the  supplemental  bill :  that  I  refused  ; 
and  I  think  that  a  case  where  a  party  to  an  original  bill  has  obtained 
a  right  to  be  dismissed  from  the  suit  is  different  from  where  the 
plaintiff  himself  voluntarily  dismisses  a  party,  because  he  may  at 
any  time  amend  his  bill  and  make  him  a  party.  There  is  no 
objection  on  that  ground  to  a  decree  against  Lord  Wellesley.  The 
case  then  resolves  itself  into  the  general  rule.  I  ought  to  say  that 
it  did  occur  to  my  mind  as  a  thing  to  be  considered,  whether  the 
power  which  is  given  to  the  present  Lord  Mornington  to  make  a 
jointure,  was  given  to  him  under  such  circumstances  that  it  ought 
to  bind  the  present  Lord  Wellesley,  and  that  would  depend  on 
the  question  whether  Lord  Wellesley  could  be  said  to  have 
had  notice  of  the  articles  of  1884,  on  which  the  plaintiff's  case 
mainly  rests.  On  looking  into  the  evidence,  it  appears  to  me  that, 
though  Lord  Wellesley  has,  to  a  certain  extent,  denied  notice,  yet 
there  was  notice  enough  to  enable  the  Court  to  act  against  him,  for 
it  was  clear  that  Mr.  Pyke  acted  throughout  that  year  as  solicitor 
for  Lord  Momington,  and  his  son.  The  very  paper  that  was  put 
into  my  hands  suggesting  the  doubt  was  actually  prepared  by  him. 

(1)  2  Vera.  97.  (4)  68  R.  E.  353  (1  Jo.  &  Lat.  606). 

(2)  30  B.  B.  105  (3  Sim.  1).  (5)  10  Sim.  256;  see  48  B.  B.  172. 

(3)  39  B.  R  251  (2  My.  &  K.  492). 
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Thk        I  think  it  must  be  taken,  therefore,  as  an  essential  part  of  the 

OOUMTBSS  OP 

MoKNiNQTON  transactloii  that  he  bad  Bafficient  notice  of  the  articles  of  1884,  and, 
ThsEablof  therefore,  that  there  is  no  reason  why  the  Court  should  not  make  a 
MoBNiNo-     decree  against  Lord  Wellesley  as  well  as  Lord  Mornington. 

As  to  the  other  objections,  they  must  be  disposed  of  on  general 
rules  as  regards  the  equity.  As  to  the  real  estate,  those  who  are 
first  in  time  are  first  in  right.  It  is  true,  that  so  far  as  any 
creditors  may  have  got  the  execution  of  the  joint  power  of  appoint- 
ment by  Lord  Mornington  and  Lord  Wellesley,  they  may  avail 
themselves  of  it  as  far  as  they  can ;  but  that  will  become  a  question, 
whether  it  is  not  necessarily  subject  to  the  single  power  of 
appointment. 

I  think,  on  the  best  consideration  of  the  case,  after  looking  into 
the  papers,  that  there  must  be  such  a  decree  as  is  asked,  which  is 
nothing  more  than  a  declaration  that,  under  the  circumstances  of 
the  case.  Lady  Mornington  has  acquired  a  right  to  have  all  the 
means  put  into  Lord  Mornington's  power,  by  the  deed  of  December, 
1884,  acted  upon  by  Lord  Wellesley,  so  as  to  carrying  into  effect  as 
far  as  possible,  the  agreement  of  1884;  and  there  must  be  a 
reference  to  the  Master  to  settle  such  conveyances  and  assurances 
as  will  be  necessary  to  effect  the  object. 


1849. 
July  10. 

Eniqht 
Bruok,  V.-C. 

[449] 


PATERSON  V.  MILLS. 

flS  L.  J.  Ch.  44»— 460;  S.  C.  14  Jur.  126.) 

A  devise  of  real  estate  to  A.  for  life,  and  after  her  death  to  all  the  chililren 
of  A.  bom  at  the  time  of  her  death.  A.  had  two  children,  both  of  whom, 
died  in  her  lifetime  :  Held,  that  the  shares  in  the  real  estate  vested  in  them 
indef  easibly  at  their  births. 

The  will  of  Bichard  Clark,  dated  the  11th  of  June,  1796,  con- 
tained the  following  devise :  ''  Also  I  give  and  bequeath  unto  my 
friends  Samuel  Mills,  of  &c.,  and  Thomas  Green,  of  &c.,  their  heirs, 
executors,  and  administrators,  all  those  my  freehold  and  lease- 
hold messuages  or  tenements  and  premises  situate  and  being  in 
Tower  Street,  Tower  Hill,  London,  upon  this  special  trust  and 
confidence,  and  to  the  intent  and  purpose  that  the  said  Samuel 
Mills  and  Thomas  Green,  and  the  survivor  of  them,  and  the  heirs, 
executors,  and  administrators  of  such  survivor,  shall  and  do  pay 
and  apply  the  rents,  issues,  and  profits  thereof,  after  payment  of, 
and  subject  to  the  annuity  hereinafter  given  and  bequeathed,  unto 
my  said  daughter  Martha,  for  and  during  the  term  of  her  natural 
life ;  and  from  and  after  her  decease,  upon  trust  to  stand  possessed 
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thereof  and  interested  therein,  in  trust  for  all  and  every  the  child 
and  children  of  my  said  daughter  Martha,  born  at  the  time  of  her 
decease,  share  and  share  alike,  as  tenants  in  common,  and  not  as 
joint  tenants,  their  respective  shares  to  be  assigned  and  conveyed 
to  them  when  they  shall  attain  their  ages  of  twenty-one  years 
respectively." 

The  testator's  daughter  Martha  had  two  children,  both  of  whom 
died  in  the  lifetime  of  their  mother ;  one  under  age ;  the  other  after 
having  attained  twenty-one.     She  died  in  1889. 

^The  only  question  in  the  cause  was,  whether  the  shares  given  to 
Martha's  children  vested  in  them  indefeasibly  at  their  birth,  or 
whether,  under  the  circumstances  before  mentioned,  they  were 
undisposed  of. 

Mr.  Rmsell  and  Mr.  W.  R.  EUis,  for  the  real  representatives 
of  the  children  of  Martha,  contended,  that  they  were  entitled  to  the 
shares,  and  cited  Moore  v.  Cleghorn  (i). 

Mr.  Malins  and  Mr.  Stinton,  for  the  heir-at-law  of  the  testator, 
contended  that  the  ^shares  had  lapsed  by  the  deaths  of  the  children 
in  the  lifetime  of  the  mother. 

Mr.  Bacon,  Mr.  Phillips  and  Mr.  Davis,  for  trustees. 

Knight  Bruoe,  V.-C.  said : 

That  he  thought  that  the  shares  had  absolutely  vested  in  the 
children  at  their  birth,  and  that  their  representatives  were  entitled 
to  them. 


Fatbbson 
Mills. 


[  *450  ] 


SMITH  V.  PLXIMMEE. 

(18  L.  J.  Ch.  46ft— 457.) 

A  suit  was  instituted  to  ascertain  the  rights  of  the  plaintiff  and  others  to 
certain  property ;  the  plaintiff  pending  the  suit  made  three  mortgages  of 
his  share  to  different  persons  who  were  brought  before  the  Court  by  sup- 
plemental bill.  A  decree  was  made  declaring  the  plaintiff  entitled  to 
one-fifth  of  the  estate,  and  directing  the  costs  to  be  paid  as  between  party 
and  party  out  of  the  aggregate  fund.  The  first  mortgagee  now  presented 
a  petition  for  payment  of  his  principal,  interest  and  costs.  The  plaintiff 
claimed  the  extra  costs  as  a  prior  charge ;  this  was  resisted  by  the  second 
mortgagee :  Held,  that  the  plaintiff  was  not  entitled  to  the  extra  costs, 
but  ^at  the  second  mortgagee  was  entitled  to  take  the  fund,  leaving  the 
plaintiff's  costs  in  that  respect  unpaid. 

This  suit  was  instituted  to  ascertain  the  rights  of  the  plaintiff 
and  of  his  brothers  and  sisters  to  certain  property,  under  the 
(1)  76  R.  R.  160  (10  Beav.  423). 
B.R. — ^VOL.  LXXXUI.  24 


1849. 
Juns  26. 

Shadwbll, 
V.-C. 

[456] 
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Smith  marriage  settlement  of  their  parents,  dated  the  21st  and  22nd  of 
Plummkb.  September,  1807.  The  bill  was  filed  on  the  6th  of  June,  1844,  and 
on  the  19th  the  plaintiff  executed  a  mortgage  of  his  interests  to  one 
Richard  Rhodes.  On  the  11th  of  October  the  plaintiff  executed  a 
second  morto[age  to  another  party  ;  and  on  the  7th  of  March,  1845, 
a  third  mortgage  to  other  persons.  All  the  mortgagees  were 
subsequently  brought  before  the  Court  by  supplemental  bill.  On 
the  17th  of  January,  1848,  a  decree  was  made,  which  ascertained 
and  declared  the  plaintiff  and  his  brothers  and  sisters  to  be  entitled 
to  the  settled  property  in  fifth  parts,  and  directed  the  costs  of  tiie 
plaintiff  and  the  defendant  in  the  suit  to  be  paid  as  between  party 
and  party  out  of  the  aggregate  fund.  And  the  plaintiff's  one  fifth 
was  carried  to  a  separate  account,  entitled,  '^  the  account  of  the 
plaintiff  and  his  mortgagees."  Richard  Rhodes,  the  first  mortgagee, 
now  presented  his  petition  to  be  paid  his  principal,  interest  and 
costs. 

Mr.  Bethell  and  Mr.  Bilton,  for  the  petition. 

Mr.  Stuartf  Mr.  Malins,  and  Mr.  Steere,  for  the  plaintiff, 
[  *457  ]  contended,  that  the  extra  ^costsof  the  suit,  as  between  solicitor  and 
client,  should  be  paid,  by  reason  that  the  extra  costs  were  a  first 
charge,  and  that  the  plaintiff's  solicitor  had,  at  his  own  costs* 
procured  the  fund  to  be  brought  into  Court.  That  the  three  mortgages 
were  all  made  whilst  the  suit  was  pending,  and  that  the  mortgagee's 
solicitor  had  notice.  There  was  no  petition  by  the  solicitors  of  the 
plaintiff  claiming  any  lien  on  his  share,  or  for  a  stop  order. 

Mr.  Rolty  and  Mr.  C.  M.  Roupell,  for  the  second  mortgagee, 
resisted  the  payment  of  the  plaintiff's  extra  costs  of  the  suit. 

The  Vice-Chancbllor  : 

The  mortgage  is  in  the  common  form,  and  I  am  of  opinion  that 
the  plaintiff  is  not  entitled  to  be  paid  his  extra  costs  as  between 
solicitor  and  client ;  but  the  second  mortgagee  is  entitled  to  take 
the  fund,  leaving  the  plaintiff's  costs  in  that  respect  unpaid. 


VOL.  Lxxxiii.]       1850.    Q.  B.     16  Q.  B.  19—20.  371 
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KEG.   V.  The   CALEDONIAN   EAILWAY   COMPANY.        weo. 

Atfr.  13,  20. 
'     (16  Q.  B.  19—32  ;  S.  C.  20  L.  J.  Q.  B.  147 ;  15  Jur.  396.)  

A  Bailway  Company,  before  applying  for  a  Deviation  Act,  deposited  L  ^^  J 
with  the  clerk  of  the  peace  for  the  county,  plans  and  sections  of  the  pro- 
posed line,  and  cross  sections  showing  the  manner  in  which  roads  were  to 
be  carried  over  the  line.  On  one  of  those  cross  sections,  No.  3,  were 
delineated  the  manner  in  which  it  was  proposed  to  carry  a  road  at  I.  over 
the  line  by  a  bridge,  and  the  proposed  inclination  of  the  altered  line  of  road. 

The  Deviation  Act,  when  obtained,  incorporated  the  Bailway  Clauses 
Consolidation  Act,  lS4d,  and  enacted  (sect.  9)  that  it  should  be  lawful  to 
the  Company  to  construct  the  biidges,  for  cairying  the  railway  thereby 
authorized  over  any  roads,  or  for  carrying  any  roads  over  the  said  railway, 
of  the  heights  and  spans  and  in  the  manner  shown  on  the  sections  dej>osited. 

The  Company  made  the  line,  and  at  I.  deviated  two  feet  vertically  from 
the  level  marked  on  the  plans.  They  carried  the  road  over  the  line  on  a 
bridge  of  the  proposed  height  and  span,  but  with  a  different  inclination  of 
the  altered  road.  A  mandamus  having  issued,  commanding  the  Company 
to  make  the  bridge  and  cany  the  road  over  it  in  conformity  with  cross 
section,  No.  3,  and  at  the  rates  of  inclination  delineated  thereon  as  the  rates 
of  inclination  of  the  road  when  altered :  Held,  on  demurrer  to  a  plea  to  the 
return, 

1.  That  the  exhibition  of  the  plans  and  sections  imposed  no  obligation  on 
the  Company,  except  in  so  far  as  the  plans,  &c.,  were  incorporated  in  the 
Act.  2.  That  nothing  in  the  Bailway  Clauses  Consolidation  Act,  1845. 
rendered  the  cross  sections  obligatory  on  the  Company.  3.  That,  if  sect.  9 
in  the  special  Act  was  obligatory  (which,  aeinhle,  it  was  so  far  as  regarded 
the  height  and  spans  of  the  bridges),  the  obligation  did  not  extend  to  the 
rates  of  inclination  of  the  altered  road,  and  that,  the  mandator}'  part  of  the 
writ  going  in  this  respect  beyond  the  obligation  imposed  by  law,  the  wiit 
was  bad  altogether. 

MASDAMrs.  The  writ  recited  the  passing  of  "  The  Caledonian 
Railway  Act,  1846  *'  (8  &  9  Vict.  c.  clxii.,  local  and  personal,  public), 
which  Act  incorporated  "  The  Railway  Clauses  Consolidation  Act, 
1846  "  (8  &  9  Vict.  c.  20).  The  provisions  of  the  special  Act  are  not 
material  to  the  present  report.  The  writ  then  suggested  that  there 
was  a  public  carriage  road  leading  from  Irish  Gate  Brow,  in  the 
county  of  Cumberland,  over  a  bridge  over  the  river  Caldew :  That, 
after  the  passing  of  the  first  mentioned  Act,  it  was  considered  by  the 
Company  desirable  to  make  a  deviation  of  the  line  authorized  by  the 
Caledonian  Railway  Act,  1846 :  That,  in  order  to  an  application  to 
Parliament  by  the  Company  to  authorize  such  deviation,  certain 
plans  and  sections  of  the  proposed  deviation  line  of  *railway  and  f  'W  ] 
works  were  deposited  by  them  with  the  clerk  of  the  peace  for 
Cumberland:  and  that,  upon  the  said  plans  and  sections,  and 
especially  the  cross  section  of  public  road,  No.  8,  so  deposited  as 

24—2 
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Rko.  aforesaid,  there  was  described  a  part  of  the  public  carriage  road 
Caledonian  commencing  at  Irish  Gate  Brow,  and  extending  over  the  said  bridge 
Railway  ^y^^  jj^g  j^iy^j.  Caldew ;  and  that  the  deviation  line  of  railway  was 
proposed  to  cross  the  line  of  the  said  public  carriage  road  between 
Irish  Gate  Brow  and  the  river  Caldew  :  "  and,  upon  the  cross  section, 
No.  8,  there  was  delineated*'  &c.  ''the  then  present  surface  of  the 
public  carriage  road,  and  the  then  rate  of  inclination  thereof ;  and 
there  was  also  delineated,"  &c.  ''the  alteration  proposed  to  be  made 
by  the  Company  on  the  surface  of  the  said  public  carriage  road,  and 
the  rates  of  inclination  thereof  when  altered  for  the  purpose  of  the 
said  proposed  deviation  line  of  railway :  and  that  it  was  also  stated 
by  the  Company,  upon  the  said  plans  and  sections,  that  the  bridge 
or  arch,  being  part  of  the  work  proposed  to  be  done  by  them  in 
making  the  said  alteration,  &c.  over  which  the  said  carriage  road  as 
proposed  to  be  altered  by  them  was  to  be  carried  over  and  across 
the  said  intended  line  of  deviation,  was  to  be  of  a  span  of  thirty 
feet,  and  of  a  height  of  fifteen  feet  and  six  inches,  and  which  said 
proposed  alteration  of  the  said  public  carriage  road,  as  shown  "  &c. 
"  in  the  said  cross  section.  No.  3,  extended  to  carry  the  same,  not 
only  over  and  across  the  said  deviation  line  of  railway,  but  also  over 
and  across  a  certain  mill  stream  called  the  Corporation  Mill  Dam, 
and  over  and  partly  across  the  said  river  Caldew,  both  of  which 
crossed  the  said  public  carriage  road  within  the  limits  delineated 
and  shown  by  the  Company  on  the  said  plans  and  sections  and 
[  •?!  ]  especially  *the  said  cross  section.  No.  3 ;  and  which  said  proposed 
alteration,  so  shown,"  &c.  "was  an  engineering  work  of  great 
magnitude  and  importance,  and  a  part  of  the  works  by  the  special 
Act  hereinafter  mentioned  authorized  to  be  constructed."  The 
mandamus  recited  the  passing  of  "  The  Caledonian  Railway  Carlisle 
Deviation  Act,  1846,"  at  the  instance  of  the  Company,  and  set  out 
the  provisions  of  that  Act  (i).     The  writ  then  contained  a  suggestion 

(1)  The  Caledonian  Railway  Carlisle  authorized  to  be  made,  showing  the 

Deviation  Act,    18-16  (9  &   10    Vict,  lines  and  levels  thereof ,  and  books  of 

c.  ccxlix.,  local  and  personal,  public)  reference  containing  the  names  of  the 

incorporated    with    that    Act    **the  owners  and  lessees,  or  reputed  owners,'* 

Caledonian     Bail  way     Act,      1845**  &c.,  "of  the  lands  through  or  upon 

(8  &  9  Vict.  c.  clxii.),  and  the  several  which  the  said  railway  and  the  works 

Acts  incorporated  therewith,  amongst  to  be  connected  therewith  are  to  pass 

others  the  Railway  Clauses  Consolida-  or  be  situate,  have  been  deposited  with 

tion  Act,  1845  (8  &  9  Vict.  c.  20).  The  the  clerk  of  the  peace  of  the  county  of 

material  clauses  of  stat.  9  &  10  Vict.  Cumberland:  be  it  enacted,  that,  sub« 

0.  ccxlix.  were  as  follows.  ject  to  the  provisions  contained  in  the 

Sect.  5.    ''And  whereas  plans  and  said  recited  Act  and  the  Acts  ther^- 

sections  of  the  railway  by  this  Act  with  incorporated,  it  shall  be  lawful 
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by  the  corporation  of  the  mayor,  aldermen,  and  citizens  of  Carlisle  Hb«. 
that  the  Company  proceeded  to  make  the  said  deviation  railway,  QxtzooMiix 
and  that  it  was  made  by  them  to  cross  the  line  of  the  said  public  ^DMpYjJI 
carriage  road  between  Irish  Gate  Brow  and  the  river  Caldew ;  and 
that  the  Company,  in  making  the  same,  altered  the  said  public 
carriage  road  as  it  existed  and  was  at  and  before  the  time  of  the 
♦depositing  the  said  plans  and  sections,  &c.,  and  the  then  line  of  the  [  ^22  ] 
surface  and  the  rates  of  inclination  thereof,  and  made  a  bridge 
"  over  which  the  said  carriage  road,  as  altered  by  them,  was  carried 
over  the  said  deviation  line  of  railway ;  but  that  they  did  not  make 
the  said  alteration  in  the  said  public  carriage  road  as  by  law  they 
were  bound  to  do,  or  according  to  the  said  plans  and  sections,  or 
according  to  the  rates  of  inclination  delineated,"  &c.  **  by  them  on 
the  said  cross  section.  No.  3,  as  the  rates  of  inclination  of  the  surface 
of  the  said  public  carriage  road  when  altered  by  them  ;  nor  did  they 
make  the  said  bridge  or  arch  of  the  span  or  of  the  height  stated  "  &c. 
'*  on  the  said  plans  and  sections :  all  which  they  could  and  ought  to 
have  done,*'  a  reasonable  time,  &c.  having  elapsed :  and  that  the 
said  corporation  requested  the  Company  to  make  the  said  alteration 
of  the  said  public  carriage  road  and  the  line  of  the  surface  thereof, 
and  the  rate  and  inclination  thereof,  and  the  width  thereof,  and  also 
the  said  bridge  or  arch,  according  to  the  said  plans  and  sections,  and 
in  pursuance  of  the  directions  of  the  said  several  Acts  of  Parliament. 
The  mandatory  part  of  the  writ  was,  "  that  immediately  "  &c.  "  you 
do  make,  construct  and  complete  the  said  alteration  in  the  said 
public  carriage  road  as  by  law  you  are  bound  to  do,  and  do  make, 
construct  and  complete  the  same  in  conformity  with  the  said  plans 
and  sections,  and  cross  section.  No.  8,  so  deposited  by  you  as  afore- 
said, and  with  the  rates  of  inclination  delineated  and  shown  by  you 
thereon  as  the  rates  of  inclination  of  the  surface  of  the  said  road 
when  altered ;  and  that  you  also  in  like  manner  make,  construct 
and  complete  the  said  bridge  or  arch  particularly  described  in  and 
upon  the  plans  and  sections  of  the  span  and  height  thereon  stated 

for  the  Compauy  to  make  aud  luaiu-  Sect.  9.  *'  Aud  be  it  ouacted,  that  it 

tain  the  said  railway,  and  all  necessary  shall  be  lawful  to  the  said  Company  to 

and  proper  dep6t«,  stations,  and  other  construct  the  bridges  for  carrying  the 

works    and    conveniences    connected  railways  hereby  authorized  over  any 

thei-ewith,  in  the  linos  aud  upon  the  roads,  or  for  carrying  any  roads  over 

lands  delineated  on  the  said  plans  and  the  said  railway,  of  the  heights  and 

described  in  the  said  books  of  refer-  spans  and  in  the  manner  shown  on 

ence,  and  to  enter  upon,  take,  aud  the  section  deposited  as  hereinbefore 

use  such  of  the  said  lands  as  shall  be  mentioned." 
necessary  for  such  purposes.*' 
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Rbo.        and  "described  *by  you,  and  likewise  the  several  approaches  to 
caltooniak   ^he  said  bridge  and  public  carriage  road,  and  the  works  connected 

C^pIkv.     therewith-" 
[  •23  ]  Return.     That  the  Company  had  constructed  the  line  authorized 

by  the  "  Caledonian  Railway  Carlisle  Deviation  Act,  1846,"  within 
the  limits  of  deviation  from  the  plans  and  sections,  allowed  by  stat. 
8  &  9  Vict.  c.  20 :  that  in  so  doing  they  took  the  line  across  the  road 
in  question,  which  was  not  a  turnpike  road,  and  altered  it ;  and 
made  a  bridge  over  the  railway,  over  which  the  road  was  carried. 
That  the  cross  section,  No.  8,  in  the  said  writ  named,  *'  is  a  section 
of  the  said  public  carriage  road,  delineating  the  line  and  levels  and 
inclinations  thereof,  but  not  delineating  or  describing  the  lines  or 
levels  of  the  said  line  of  railway  authorized  to  be  made  by  the 
*  Caledonian  Railway  Carlisle  Deviation  Act,  1846,'  or  any  part 
thereof,  save  at  the  point  of  intersection  of  the  line  of  the  said  public 
carriage  road  with  the  line  of  the  said  railway ;  and  the  level  of  the 
said  line  of  railway,  as  made  and  constructed  by  the  Company,  has 
always  been  and  still  is  within  two  feet  of  the  same  level  as  is 
described  "  &c.  "  on  the  said  cross  section,  No.  3,  as  the  level  of  the 
proposed  line  of  railway ;  and  that  the  said  cross  section.  No.  3,  is 
not  a  section  wherein  or  whereon  the  common  datum  line  is  or  was 
described ;  but  the  said  common  datum  line  is  and  was,  at  the  time 
of  depositing  the  said  plans  and  sections,  and  of  the  passing  of  the 
said  '  Caledonian  Railway  Carlisle  Deviation  Act,  1846,'  described  in 
a  certain  other  section,  the  same  not  being  a  cross  section,  which 
said  other  section  was  one  of  the  sections  so  deposited  as  in  the  said 
writ  mentioned ;  and  in  the  said  last  mentioned  section  the  levels 
of  the  line  of  railway  were  and  are  marked,  and  are  shown  as 
[  *24  j  referred  *to  the  said  common  datum  line;  and  the  said  last  men- 
tioned section  is  a  section  of  the  whole  of  the  said  deviation  line  of 
railway  as  proposed  by  the  Company  at  the  time  of  depositing  the 
said  plans  and  sections  in  the  said  writ  mentioned,  and  was  and  is 
approved  of  by  Parliament ;  and  the  lines  and  levels  of  the  said 
railway  throughout  the  said  proposed  deviation  line  are  shown  in 
and  upon  and  by  the  said  last  mentioned  section :  and  that  the  said 
proposed  alteration  of  the  said  public  carriage  road  is  not,  nor  was 
the  same,  proposed  to  be  any  part  of  the  said  deviation  line  of 
railway  or  part  of  any  railway;  nor  was  nor  is  the  same  any 
engineering  work  in  the  formation  of  the  said  railway  itself,  or  a 
work  proposed  for  the  purpose  of  making  the  railway  itself ; "  nor 
was  it  described  as  such.    The  return  then  set  forth  that  the 
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Company  had  made  a  bridge  over  the  railway,  of  the  height  and  span  Rbq. 
in  the  cross  section  mentioned ;  but  that,  having  altered  the  level  of  Caledonian 
the  line  of  railway  two  feet,  they  necessarily  altered  the  position  of  ouipAWT 
the  bridge,  and  the  inclination  of  the  road.  The  return  then  pro- 
ceeded. "And  we"  &c.  "further  certify  that  it  is  absolutely 
impossible  to  make,  construct  and  complete  the  alteration  in  the 
said  public  carriage  road  according  to  or  in  conformity  with  the  said 
plans,  sections  and  cross  section,  No.  8,"  "  and  with  the  rates  of 
inclination  delineated  and  shown  thereon  as  the  rates  of  inclination 
of  the  surface  of  the  said  road  when  altered,"  "  by  reason  of  an  error 
in  the  said  cross  section.  No.  8,  as  to  the  distance  between  Irish 
Gate  Brow  aforesaid  and  the  place  where  the  said  public  carriage 
road  crosses  the  said  line  of  railway ;  and  that,  if  the  said  public 
carriage  road  had  been  or  were  to  be  constructed  "  Sec. "  of  the  height 
and  on  the  level  in  that  behalf  described  and  *shown  on  the  said  [  '25  ] 
cross  section.  No.  8  as  the  height  and  level  at  that  place  of  the  said 
public  carriage  road  when  altered,  and  had  been,  or  were  to  be  con- 
structed, made  or  carried  in  the  direction  towards  Irish  Gate  Brow 
aforesaid,  as  shown  upon  the  said  plans  and  sections,"  &c.,  "with 
the  rates  of  inclination  delineated  and  shown  on  the  said  plans  and 
sections  as  the  rates  of  inclination  of  the  surface  of  the  said  public 
carriage  road  when  altered,  the  said  carriage  road  would  not  meet  or 
reach  any  part  of  the  said  place  called  Irish  Gate  Brow,  but  must  of 
necessity  either  stop  short  thereof,  or  pass  the  same  on  a  higher 
level,  and  be  carried  over  and  beyond  the  same,  and  altogether 
otherwise  that  is  shown  and  described  and  delineated  in  the  said 
plans  and  sections." 

There  were  pleas  which  it  is  unnecessary  to  notice,  as  they  were 
abandoned  without  argument.     Demurrer,  and  joinder. 

The  demurrer  was  argued  in  Michaelmas  Term,  1850  (i). 

ReWf  for  the  defendants : 

The  only  dispute  now  is  on  the  writ  and  return,  the  main  ques- 
tion being  whether  the  Company  are  under  any  obligation  to  make 
the  cross  road  in  question  in  the  manner  commanded  in  the  writ  ; 
that  is,  precisely  according  to  the  plans  and  at  the  rate  of  inclination 
shown  on  the  cross  sections  deposited  with  the  clerk  of  the  peace 
before  they  obtained  their  special  Act.  Plans,  exhibited  before  an 
Act  is  obtained,  are  binding  on  the  promoters  after  the  Act  is 

(1)  November  13th.  Before  Lord  Campbell,  Ch.  J.,  Coleridge,  Wightmon 
and  Erie,  JJ. 
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Reo.        obtained,  only  in  so  far  as  they  are  sanctioned  by  the  Legislature 

caleikjnian   ft^d  incorporated  in  the  enactments :  Breynton  v.  The  London  *and 

Company      ^^'^^  Western  Railway  Company  (1),  Beardiner  v.  The  London  and 

[  ♦26  ]        North  Western  Railway   Company  (2),  The   North  British  Railway 

Company  v.  Tod{s).    In  that  last  case  the  respondent  was  much 

injured  by  the  departure  from  the  plans ;  yet  the  House  of  Lords 

felt  themselves  bound  to  act  upon  the  principle. 

(Lord  Campbell,  Gh.  J. :  'The  North  British  Railway  Company  v. 
Tod  (s)  was  a  case  of  extreme  hardship ;  and  it  was  with  the  greatest 
reluctance  that  the  House  of  Lords  felt  themselves  bound  to  decide 
against  Mr.  Tod  on  the  ground  that  the  plans  exhibited  previously 
to  an  enactment  have  no  effect  on  the  enactment,  except  in  so  far 
as  they  are  incorporated  in  it  or  referred  to  by  it.  Probably  that 
principle  will  not  now  be  questioned.) 

Then  the  question  is  reduced  to  one  of  construction  of  the  Caledonian 
Railway  Carlisle  Deviation  Act,  1846  (9  &  10  Vict.  c.  ccxlix.).  That 
Act  incorporates  the  special  Act  of  the  Caledonian  Railway  Company 
(8  &  9  Vict.  c.  clxii.),  which  again  incorporates  "The  Railway 
Clauses  Consolidation  Act,  1845'*  (8  &  9  Vict.  c.  20).  The  scheme 
of  the  general  Act  is  that  a  plan  of  the  line  of  the  railway,  as 
intended  to  be  made,  shall  be  deposited  (sects.  7,  8,  9  and  10)  ; 
which  plan  is  to  be  adhered  to  cy  p7'is.  The  limits  within  which 
the  promoters  may  deviate  from  this  plan  are  prescribed  in 
sects.  11, 12, 13, 14  and  15.  But  the  general  Act  nowhere  limits  the 
extent  to  which  the  promoters  may  deviate  from  the  cross  sections 
showing  the  manner  in  which  it  is  proposed  that  cross  roads  are  to 
be  carried  over  the  line.  Sect.  13  refers  to  arches  or  viaducts  on 
[  •27  ]  which  the  railway  itself  is  to  be  carried :  sect.  14  to  *gradients, 
curves,  tunnels  or  other  engineering  works.  The  present  writ 
seems  to  have  been  framed  on  the  supposition  that  the  prosecutors 
might,  by  calling  this  an  engineering  work,  bring  it  within  the 
restriction  in  sect.  14 :  but  that  section  applies  only  to  engineering 
works  of  the  same  kind  as  those  mentioned,  works  upon  the  line 
itself,  not  collateral  works  such  as  a  bridge  carrying  a  cross  road 
over  the  line :  Beardmer  v.  The  London  and  North  Western  Railway 
Company  {4).  The  limit  as  to  the  deviation  from  those  collateral 
works  is  left  indefinite ;  and  this  was  advisedly  done :  the  promoters 
have  a  right  to  make  a  lateral  deviation  in  the  main  line  of  one 

(1)  76  R.  R.  35  (10  Beav.  238).  (3)  69  R.  R.  180  (12  CI.  *Pin.  722). 

(2)  1  H.  &  Tw.  161.  (4)  1  H.  &  Tw.  161,  166,  174,  176. 
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hundred  yards,  under  sect.  15 ;  and  a  vertical  deviation  of  five  feet         Reg. 
under  sect.  11 ;  and  a  deviation  to  any  extent  by  leave  of  the  Board  calkd'onian 
of  Trade  under  sect.  12 :  it  is  plain  that  any  deviation  in  the  level     Railway 

OO  MP  A  N  Y« 

of  the  main  line  must  render  it  impossible  to  carry  a  road  across 
it  with  the  same  inclinations  and  on  a  bridge  of  the  same  height  as 
those  on  which  it  could  be  carried  over  the  line  of  railway  on  the 
other  level ;  and  a  lateral  deviation  m  most  cases  would  have  the 
same  effect.  This  is  very  clearly  pointed  out  by  Lord  Cottbnham 
in  his  judgment  in  Beardmer  v.  The  London  and  North  Western  Rail- 
way Company  (1),  when  commenting  on  a  similar  Act.  If  the  pro- 
secutors are  right,  the  promoters  may  not  deviate  at  all  at  any 
point  where  a  cross  road  is  carried  over  the  line ;  which  would  be 
clearly  inconsistent  with  the  other  provisions  of  the  statute.  The 
first  special  Act  contains  nothing  bearing  upon  the  question.  The 
second  special  Act  has  a  section,  9,  which  enables  the  promoters  to 
make  the  bridges,  &c.,  but  does  not  compel  them  so  to  do.  *The  [  *28  1 
words  are,  that  "  it  shall  be  lawful "  for  them  to  do  so :  the  same 
phrase  is  used  in  permitting  them  to  take  tolls. 

(Lord  Campbell,  Ch.  J. :  The  words  "  it  shall  be  lawful,"  when 
used  in  a  private  Act,  may  be  either  permissive  or  obligatory.  In 
general,  if  it  is  a  clause  for  the  benefit  of  the  promoters  it  is  per- 
missive, if  for  the  benefit  of  others  it  is  obligatory.  The  reference 
in  sect.  9  to  the  height  and  span  of  the  arches  seems  for  the  benefit 
of  the  public  who  are  to  use  the  bridge ;  and  the  argument  as  to  the 
impossibility  of  exercising  the  deviation  powers  if  the  nature  of  the 
bridge  and  the  inclination  of  the  road  be  both  fixed  does  not  apply 
if  the  section  fixes  the  nature  of  the  bridge  but  not  the  inclination.) 

The  writ  commands  the  Company  to  make  the  road  at  the  rates  of 
inclination  delineated  on  the  plans.  A  mandamus y  the  mandatory 
part  of  which  goes  beyond  the  legal  duty  of  the  defendants,  is  bad 
altogether :  Rex  v.  The  Church  Timstees  of  St,  Pancras  (2),  Reg.  v. 
Tithe  Commissioners  (3).  There  is  another  part  of  the  return  which 
shows  that  it  always  was  physically  impossible  to  comply  with  the 
writ,  as,  from  an  error  in  the  plan.  No.  8,  the  bridge  and  road  could 
not  be  made  in  the  manner  there  delineated. 

(Lord  Campbell,  Gh.  J. :  Supposing  the  obligation  to  be  imposed 
on  you,  the  difficulty  is,  whether,  after  obtaining  an  Act  of  this 

(1)  1  H.  &  Tw.  at  p.  174.  The  Same,  6  Ad.  &  El.  314. 

(2)  3  Ad.  &  El.  530.    See  Rex  v.  (3)  80  B.  B.  271  (14  Q.  B.  459). 
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Keg.        nature,  you,  the  promoters,  can  be  permitted  to  say  that  what  you 
Caledonian   have  bargained  with  the  Legislature  to  do  is  impossible.     In  case 
Company.    ^^  ^  private  contract  a  man  cannot  use  as  a  defence  an  impossibility 
brought  upon  himself.) 

A  man  who  has  contracted  to  do  a  thing  must  do  it  or  pay  damages ; 
[  *29  ]  and  he  cannot  plead  *in  bar  to  an  action  for  damages  that  the 
thing  was  impossible.  But  a  mandamus  is  analogous  to  a  suit  in 
equity  for  a  specific  performance,  to  which  it  would  be  a  good 
answer  that  the  thing  was  impossible.  Perhaps  this  point  is  not 
open  except  in  a  court  of  error  since  Reg.  v.  The  Birmingham  and 
Gloucester  Railway  Company  (i). 

(Erle,  J. :  If  compliance  with  the  enactment  was  or  might  be 
impracticable,  it  fortifies  the  argument  that,  on  the  construction 
of  the  Act,  the  enactment  is  directory  not  obligatory.) 

Sir  A.  Cockhiim,  Solicitor-General,  contra  : 

No  attempt  will  be  made  to  question  the  principle  of  The  North 
British  Railway  Company  v.  Tod  (2) ;  nor  is  it  now  contended  that 
any  portion  of  the  general  Act  would  impose  an  obligation  to  make 
the  crossing  as  delineated  on  the  plans ;  but  sect.  9  was  introduced 
into  the  special  Act  for  the  very  purpose  of  doing  that  which,  in 
The  North  British  Railway  Company  v.  Tod  (2),  the  respondent  had 
neglected  to  do.  The  whole  question  is,  whether,  on  the  construc- 
tion of  the  Act,  that  clause  is  obligatory  or  permissive.  The  special 
Act  is  to  be  construed  as  the  words  of  the  promoters,  contracting 
with  all  interested  in  having  the  crossing:  Blakemore  v.  The 
Glamoi-ganshire  Canal  Navigation  (3) ;  and,  that  being  so,  it  is 
clearly  an  absolute  engagement.  The  mandatory  part  of  the  writ 
expands  the  section,  but  does  not  go  beyond  it. 

Rew,  in  reply : 

Sect.  9  is  only  permissive ;  or,  if  it  is  obligatory,  the  obligation  is 

not  so  extensive  as  the  mandatory  part  of  the  writ. 

Cur.  adv.  rult. 

[30]  Lord  Campbell,  Ch.  J.,  in  the  same  Term  (November  20th), 
delivered  judgment.  After  reading  the  mandatory  part  of 
the  writ  as  set  forth,  ante^  p.  878,  his  Lordship  said : 

Before  we  can  grant  a  peremptory  viandamtUy  the  prosecutor  is 

(1)  2  Q.  B.  47.  (3)  36  B.  R  289  (1  My.  &  K.  154). 

(2)  69  E.  E.  180  (12  CI.  &  Fin.  722). 
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bound  to  satisfy  us  that  there  is  a  legal  duty  imposed  upon  the        Bso. 
defendant  to  comply  with  all  that  is  commanded  in  the  writ.     We  calki>oniah 
consider  it  quite  settled  that,  if  any  part  of  what  is  commanded  by     Railway 

C/OM  P AK  T* 

a  peremptory  mandwmis  goes  beyond  the  legal  obligation,  the  whole 
writ  must  be  set  aside.  Therefore,  before  we  can  grant  a  peremp- 
tory mandamus  in  the  terms  of  this  writ,  it  is  necessary  that  we 
should  be  satisfied  that  there  is  an  obligation  on  the  Caledonian 
Railway  Company  to  make  this  road  according  to  the  rates  of 
inclination  delineated  on  the  plans,  as  well  as  to  make  the  bridge. 

Now,  it  is  quite  clear  on  general  principles,  and  it  is  decided  by 
the  House  of  Lords  in  The  N(wth  British  Railway  Company  v.  Tod  (l), 
that  the  mere  exhibition  of  those  plans  and  sections  whilst  the  bill 
was  depending  in  Parliament  does  not  make  them  obligatory  on  the 
promoters  after  the  Act  has  passed,  unless  there  be  something 
in  the  special  Act  when  passed,  or  in  the  general  Acts  with  which 
it  is  incorporated,  which  requires  that  the  plans  should  be  followed. 
The  exhibition  of  plans  and  sections  before  the  Act  is  passed  is 
analogous  to  parol  negotiations  and  proposals  preliminary  to  the 
making  of  a  private  agreement  which  is  afterwards  reduced  into 
writing ;  such  proposals  do  not  bind  the  parties,  except  in  so  far  as 
they  are  in  the  writing. 

Now,  in  the  present  case,  the  prosecutors  seem  at  first  to  have 
thought  that  an  obligation  to  make  this  bridge  and  road  without 
deviation  from  the  plans,  except  within  *certain  limits,  was  imposed  [  •si  ] 
by  sect.  14  of  stat.  8  &  9  Vict.  c.  20,  because  it  was  supposed  to  be 
an  engineering  work  within  that  section.  But  it  is  quite  clear  that 
sect.  14  is  applicable  only  to  works  on  the  line  of  railway  itself,  and 
does  not  apply  to  collateral  works,  such  as  cross  roads,  or  bridges 
for  carrying  them  over  the  line. 

We  must  therefore  look  to  the  special  Acts.  In  the  first  of  them, 
the  Caledonian  Bail  way  Act,  1846  (8  &  9  Vict.  c.  clxii.),  it  is  allowed 
there  is  nothing  to  make  those  plans  obligatory.  But  in  the 
Caledonian  Railway  Carlisle  Deviation  Act,  1846  (9  &  10  Vict, 
c.  ccxlix.),  there  is  a  section  (sect.  9)  on  which  and  on  which  alone 
reliance  is  placed.  That  section  is  in  these  words.  "  And  be  it 
enacted,  that  it  shall  be  lawful  to  the  said  Company  to  construct 
the  bridges  for  carrying  the  railways  hereby  authorized  over 
any  roads,  or  for  carrying  any  roads  over  the  said  railway,  of  the 
heights  and  spans  and  in  the  manner  shown  on  the  section  deposited 
as    hereinbefore    mentioned."      One    question    is,    whether    this 

(1)  69  B.  B.  180  (12  CI.  &  Fin.  722). 


880  1850.     Q.  B.     16  Q.  B.  81—82.  %ji. 


Rbo.         enactment  is  obligatory.     The  inclination  of  my  opinion  is  that  it 

Caledonian   is  obligatory  as  far  as  it  goes :  but,  if  that  be  so,  it  is  a  material 

Company,     question,  To  what  extent  does  the  obligation  imposed  by  it  go? 

And  we  are  clearly  of  opinion  that  there  is  no  obligation  beyond 

the  heights  and  spans  of  the  bridges  as  delineated  on  the  plans. 

These  are  mentioned  in  the  enactment ;  and  nothing  is  said  as  to 

the  rates  of  inclination  of  the  road:  Expressio  unius  est  exclusw 

alterius.     And  it  would  have  been  strange  if  the  rates  of  inclination 

of  the  roads  had  been  rendered  obligatory ;  for  there  are  powers  of 

deviation  as  to  the  line  of  the  railway,  the  exercise  of  which  would 

render  those  rates  of  inclination  w^hoUy  inapplicable  and  impossible. 

For  these  reasons  we  think  the  obligation  in  section  9  does  not 

[  '32  ]       extend  to  the  *rates  of  inclination,  but  only  to  the  heights  and  spans 

of  the  bridges  as  delineated  on  the  plans. 

We  are  all,  therefore,  of  opinion  that  part  of  the  writ  cannot  be 
supported :  and,  therefore,  judgment  must  be  for  the  defendants. 

Judgment  for  the  defendants. 


1850.  REG.   V.  PREST  AND   Another  (I). 

.  (16  Q.  B.  32—47;  S.  C.  20  L.  J.  Q.  B.  17  ;  15  Jur.  554.) 

•-       J  The  council  of  a  borough  passed  a  resolution  prescribing  the  duties  of 

the  town  clerk,  and  fixing  his  salary  for  the  discharge  of  such  duties  at  250/. 
Among  other  functions,  he  was  *'  to  act  as  the  professional  adviser  of  the 
mayor  and  council  in  the  business  of  the  council."  And  he  was  to  "  be 
paid  the  usual  professional  charges  for  conducting  or  opposing  bills  in 
Parliament,  conducting  actions  or  suits  at  law  or  in  equity,  and  preparing 
leases,  conveyances  or  securities ;  "  and  to  *'  be  paid  all  travelling  and  other 
expenses  out  of  pocket."  A  town  clerk  (being  an  attorney)  was  appointed 
after  the  passing  of  this  resolution. 

Payment  of  a  borough  rate  being  resisted  by  a  township  within  the 
borough,  with  an  intimation  that  the  overseers  would  not  pay  anything 
except  under  legal  obligation,  the  council  directed  their  finance  committee 
to  take  such  proceedings  as  they  might  deem  expedient  for  enforcing  pay> 
ment  and  maintaining  the  validity  of  the  rate ;  the  committee  were  likewise 
authorized  to  give  bonds  of  indemnity  to  overseers  and  others  employed  in 
the  collection.  The  committee  directed  the  town  clerk  to  prepare  a  bond 
of  indemnity  to  the  overseers  of  the  above  township,  under  counsers  advice. 
The  bond  was  prepared,  and  objected  to  by  the  overseers.  The  town  clerk, 
under  the  direction  of  the  committee,  went  to  London  and  attended  con- 
ferences between  counsel  for  the  overseers  and  for  the  corporation,  with  a 
view  to  an  arrangement.  Finally,  the  form  of  the  rate  was  altered  ;  pro- 
ceedings were  taken  on  behalf  of  the  council  to  compel  payment ;  and  the 
rate  was  levied.     The  town  clerk  then  delivered  a  bill  to  the  corporation 

(1)  YoW.  Bournemouth  CommUaioners      Corporation  (1889)  23  Q.  B.  D.  66, 70, 
V.  WatU  (188-1)  14  Q.  B.  D.  87,  90.  54      58  L.  J.  Q.  B.  352.— A.  C. 
L.  J.  a   B.  93 ;  diat.  li.  v.  Ramsyate 
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including  cliarges,  For  instructing  and  advising  with  counsel  upon  the  Rso. 

bond  of  indemnity  and  upon  the  forms  of  rates ;  correspondence  and  con-  ^» 

ferences  with  the  solicitor  for  the  overseers  on  the  subject  of  the  rate ;  I'bkst. 
expenses  and  loss  of  time  in  proceeding  to  London  for  the  purpose  of 
attending  the  conferences,  in  advising  on  several  occasions  with  counsel, 
and  in  journeys  to  Wakefield  and  Manchester  for  the  purpose  of  conferring 
with  the  clerks  of  the  peace  and  town  clerks  of  those  boroughs  upon  the 
proper  forms  of  rates.  The  services  had  been  performed  under  the  instruc- 
tions of  the  finance  committee.  The  committee  ordered  payment  of  the 
charges,  and  they  were  paid.  On  certiorari^  bringing  their  order  before 
this  Court,  under  stat.  7  Will.  IV.  &  1  Vict.  c.  78,  s.  44  (1) : 

Held  that  the  charges,  so  far  as  they  regarded  business  done  in  the  direct 
course  of  settling  a  dispute,  might  properly  be  allowed  by  the  corporation, 
as  not  covered  by  the  salary  given  for  the  performance  of  the  ordinary  duties 
of  town  clerk.  And  that  such  charges  were  payable  out  of  the  borough 
fund : 

Held  also  no  objection  that  the  order  was  made  not  by  the  council 
generally,  but  by  a  finance  committee  having  their  sanction. 

Nor,  at  least  after  payment,  that  there  was  no  retainer  under  seal  for  the 
extra  services. 

The  Court,  after  these  rulings,  ordered  the  bill  to  be  taxed  conformably 
with  them,  by  the  Master. 

Under  stat.  7  Will.  IV.  &  1  Vict.  c.  78,  s.  44  (2).  this  Court  is  not  obliged 
to  disallow  payments  actually  made,  though  the  charges  may  be  so  far 
irregular  that  payment  could  not  have  been  enforced. 

R.  Hall,  in  last  Trinity  Term,  obtained  a  rule  calling  on  the 
mayor,  council,  and  treasurer  of  the  borough  of  Halifax,  and  Edward 
"Winson  Wavell,  the  *town  clerk  to  show  cause  why  certain  orders  [  'SS  ] 
which  had  been  brought  into  this  Court  by  certiorari,  at  the  instance 
of  Prest  and  another,  burgesses,  that  is  to  say,  an  order  by  three 
members  of  the  council,  dated  22nd  March,  1850,  directing  the 
treasurer  to  pay  to  Wavell  96Z.  16«.  "  for  professional  charges  and 
disbursements  "  to  be  charged  to  the  account  of  the  borough  fund, 
and  certain  other  orders  of  the  council,  so  far  as  they  directed  such 
payment  to  be  made,  should  not  be  severally  quashed. 

It  appeared  on  afiBdavits  that  the  town  council  of  the  borough  of 
Halifax,  incorporated  under  stat.  7  Will.  IV.  &  1  Vict.  c.  78,  s.  49  (2), 
appointed  a  committee  to  inquire  into  the  duties  and  salary  of  the 
town  clerk ;  and  that  the  committee,  on  1st  May,  1849,  reported : 

"  That  the  duties  devolving  upon  the  town  clerk  in  that  capacity 
under  the  Municipal  Acts  and  the  Acts  for  the  Eegistration  of 
Parliamentary  Voters  may  be  defined  as  follows :  To  prepare,  issue 
and  deliver  all  summonses,  circulars  and  notices :  To  attend  per- 
sonally all  quarterly  and  special  meetings  of  the  council :  To  attend, 

(1)  See  now  Municipal  Corporations  (2)  See  now  Municipal  Corporations 

Act,    1882    (46    &    46  Vict.    c.    60),      Act,  1882  (46  &  46  Vict.  c.  60),  ss.  210, 
s.  141  (2).— A.  C.  211.— A.  C. 
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Reo.  either  personally  or  by  satisfactory  substitute,  all  meetings  of  the 
PRiKiT.  various  committees  and  sub-committees :  To  enter  up  the  various 
minutes,  prepare  and  publish  all  necessary  notices:  Obtain  all 
necessary  books  and  papers  for  all  ordinary  and  extraordinary 
elections  of  aldermen,  councillors,  assessors  and  auditors,  but  not 
so  as  to  oblige  him  to  be  at  the  expense  of  deputies  and  poll  clerks : 
To  attend  all  such  elections :  To  give  notices  to  parties  elected : 
Attend  them  to  qualify:  Fix  necessary  booths:  To  prepare  the 
burgess  list,  attend  to  the  revision  thereof,  prepare  all  necessary 
books,  papers,  notices  and  appointments  connected  therewith :  To 
prepare  and  forward  all  returns  required  by  the  Government :  To 
prepare  all  reports :  To  enter  the  same  into  the  report  book :  To 
[  •34  ]  attend  before  justices  in  support  of  *informations  and  offences,  in 
all  cases  of  summary  jurisdiction :  To  prepare  and  get  allowed  all 
bye-laws:  To  prepare  all  precepts,  orders,  and  other  documents 
required  for  laying  watch  rates  and  borough  rates  (the  rates  being 
made  out  by  the  collectors) :  Notices  of  other  kinds :  To  abide  by 
and  see  that  all  the  orders  of  the  council  are  properly  carried  out, 
and  all  necessary  documents  prepared  for  so  doing,  and  to  act  as 
the  professional  adviser  of  the  mayor  and  council  in  the  business  of 
the  council :  To  prepare  the  Parliamentary  list  of  voters,  and  super- 
intend the  preparing  and  publishing  thereof,  and  to  assist  the  mayor 
as  returning  officer  in  all  Parliamentary  elections :  Fix  booths,  &c., 
but  without  prejudice  to  his  claim  against  the  candidates  at  such 
elections :  Also  that  he  be  paid  the  usual  professional  charges  for 
conducting  or  opposing  bills  in  Parliament,  conducting  actions  or 
suits  at  law  or  in  equity,  and  preparing  leases,  conveyances  or 
securities :  And  also  he  be  paid  all  travelling  and  other  expenses 
out  of  pocket,  all  books,  printed  forms  and  stationery,  by  the 
corporation :  Also  that  he  has  the  general  supervision,  direction 
and  management  of  the  offices  and  all  accounts  relating  thereto  in 
.reference  both  to  the  Municipal  Corporations  Act  and  the  Local 
Improvement  Act :  Also  that  he  find  an  efficient  deputy  clerk,  who 
must  devote  the  whole  of  his  time  to  the  duties  of  his  office,  and  all 
other  assistants  that  he  may  require.  For  the  satisfactory  discharge 
of  the  above  enumerated  duties,  the  committee  recommend  that  the 
salary  of  the  town  clerk  be  fixed  at  the  sum  of  250/." 

The  council,  on  18th  May,  1849,  adopted  the  report,  and  passed 
a  resolution  electing  and  appointing  E.  W.  Wavell  (an  attorney) 
"  town  clerk  of  this  borough,  to  hold  such  office  during  the  pleasure 
of  the  council." 
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On  15th  June,  1849,  the  councU  resolved :  Rjbo. 

"  That  the  duties  of  the  town  clerk  be  defined  in  accordance  with  pbest. 
the  report  of  the  town  clerk's  committee,  received  at  the  last  meeting 
of  the  council,  except  only  as  to  that  part "  &c.  (requiring  the  clerk 
to  "  provide  a  deputy  clerk  who  must  devote  "  &c.) :  "  and  the  salary 
of  the  town  clerk  shall  for  the  present  be  fixed  at  250Z.  per  annum, 
in  accordance  with  such  report ;  and  that  all  former  resolutions  of 
the  council  inconsistent  with  the  tenor  of  this  resolution  be 
rescinded." 

It  was  at  the  same  time  resolved  that  a  borough  rate  should  be 
made  for  levying  2,868/.  IBs.  lOd.,  the  borough  fund  being  insuflicient ; 
and,  in  accordance  with  such  resolution,  a  warrant  from  the  mayor 
was  issued  to  the  *overseers  of  the  township  of  Halifax  for  the  pay-  [  ♦ss  ] 
ment,  out  of  the  poor  rate,  of  1,957/.  6«.  9d.  as  their  proportion  of 
the  rate.  On  29th  August,  1849,  the  solicitor  to  the  overseers 
informed  Mr.  Wavell  by  letter  that  they  objected  to  payment  of  the 
above  sum  out  of  the  poor  rate  for  corporation  purposes ;  that  they 
were  advised  by  counsel  that  the  proceedings  of  the  town  council  to 
obtain  such  payment  were  defective  in  form  and  that  the  rate,  as 
then  directed,  could  not  be  enforced  :  and  the  letter  added  that  the 
overseers  could  not  pay  anything,  except  so  far  as  they  were  under 
legal  obligation  to  do  so. 

On  8rd  October,  1849,  the  council  resolved : 

"  That  the  finance  committee  be  and  are  hereby  empowered  to 
take  all  such  measures  and  institute  such  proceedings  as  they  may 
deem  expedient  for  enforcing  the  prompt  payment  of  all  arrears  of 
the  borough  and  watch  rates,  and  for  the  purpose  of  supporting  the 
validity  of  such  rates ;  and  the  committee  shall  have  full  discretionary 
power,  in  the  name  of  the  mayor,  aldermen  and  burgesses,  to  enter 
into  any  agreement,  bond  or  other  instrument  for  the  purpose  of 
indenmifying  and  protecting  from  personal  loss  all  or  any  con- 
stables, overseers  and  other  public  officers,  or  persons  instrumentally 
employed  in  the  collection  or  payment  of  such  rates." 

On  9th  October,  1849,  the  then  finance  committee  directed  Wavell 
to  prepare  a  bond  of  indemnity,  under  the  advice  of  counsel  if 
necessary.  The  bond,  when  prepared,  was  objected  to  by  the  over- 
seers :  and  it  was  eventually  agreed  by  the  finance  committee  that 
Wavell  should  proceed  to  London  and  attend  a  conference  between 
the  counsel  for  the  overseers  and  counsel  for  the  corporation,  for 
the  purpose  of  an  arrangement.  The  result  of  the  conference 
was,  that  certain  alterations  were  made  in  the  forms  of  rates,  and 
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Reg.        proceedings  were  taken,  under  stat.  7  Will.  IV.  &  1  Vict.  c.  81  (i),  to 
Prbst.       compel  payment  of  the  disputed  rate,  in  pursuance  of  a  resolution 

of  the  finance  committee,  dated  14th  February,  1850. 
[  86  ]  The  rate  was  levied :   and  on  22nd  March,  1850,  the  finance 

committee  issued   an   order  to  the  treasurer  of  the  borough,  as 

follows : 

"  Order  on 
the  Treasurer.  "  Council  op  thb  Borough  op  Halifax. 

No.  122,  Halipax,  22nd  March,  1850. 

96/.  158. 
"  We,  the  undersigned  members  of  the  council  of  the  borough  of 
Halifax,  duly  empowered  by  5  &  6  Will.  IV.  c.  76,  s.  59,  hereby 
authorize  and  direct  you  to  pay  to  Mr.  E.  W.  Wavell  the  sum  of 
96/.  15«.,  for  professional  charges  and  disbursements,  as  particularized 
on  the  back  hereof,  and  charge  the  same  to  the  borough  fund." 
(Signed  by  three  members  of  the  council,  and  by  Wavell  as  town 
clerk,  and  addressed  to  the  borough  treasurer.) 

This  sum  of  96Z.  15^.  included  charges  for  instructing  and  advising 
with  counsel  upon  the  bond  of  indemnity  and  upon  the  forms  of 
rates,  for  correspondence  and  conferences  with  the  solicitor  for  the 
overseers  on  the  subject  of  the  rate,  and  for  expenses  and  loss  of 
time  in  proceeding  to  London  for  the  purpose  of  attending  the 
conferences,  and  in  advising  on  several  occasions  with  counsel,  and 
in  journeys  to  Wakefield  and  Manchester  for  the  purpose  of  con- 
ferring with  the  clerks  of  the  peace  and  town  clerks  of  those 
boroughs  upon  the  proper  forms  of  rates.  Wavell,  in  opposition  to 
the  rule,  deposed  that  the  services  were  done  and  the  expenses 
incurred  under  the  instructions  of  the  finance  committee,  and  with 
an  understanding  on  both  sides  that  he  was  to  be  paid  for  them  as 
solicitor  to  the  corporation,  and  in  addition  to  his  salary  as  town 
clerk.  Other  affidavits  in  opposition  stated  that  it  was  understood 
by  the  counsel,  and  mentioned  by  them  to  Wavell,  at  the  time  of 
his  appointment,  that  he  would  be  their  solicitor,  and  would  be  paid 
the  usual  professional  fees  for  all  professional  business  which  he 
might  transact  for  them.  It  appeared  that  his  predecessor  was  not 
[  ••^T  ]  an  attorney,  and  received  only  200/.  a  *year  ;  and  an  attorney  was 
employed  to  do  the  professional  business. 
On  this,  and  a  former  day  of  the  Term  (November  16th), 

(1)  Sect.  1 ;  see  now  Municipal  Corporatione  Act,  1882  (45  &  46  Vict.  c.  50), 
B.  145.— A.  C. 
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Sir  A.  J.  E.  Cockhurn  Solicitor- General,  Cowling^  Athnton  and         Rao, 
Peacock  showed  cause :  Prkst. 

It  is  clear  that  the  charges  in  question  are  of  such  a  nature  that 
they  would  properly  be  payable  out  of  a  borough  fund:  Reg.  v. 
Town  Council  of  Lichjield  (\) ;  and  likewise  that  the  council  may 
employ  a  solicitor  in  the  business  out  of  which  such  charges  have 
arisen.  But  it  is  objected  that  Wavell  is  not  a  person  entitled  to 
make  these  charges.  Nor  would  he  be  so,  if  that  business  were 
business  transacted  by  him  as  town  clerk.  But  it  is  strictly 
solicitor's  business,  and  does  not  fall  within  the  contract  made 
between  the  town  clerk,  as  such,  and  the  council. 

(Lord  Campbell,  Ch.  J. :  The  town  clerk  may  be  also  a  solicitor, 
by  the  statute  (2),  but  is  not  necessarily  so.) 

He  is  not  compelled  to  take  upon  himself  the  office  of  solicitor  in 
any  law  business  which  the  council  may  engage  in.  It  may  be 
contended  that  the  town  clerk's  charges  for  solicitor's  business  in 
particular  cases  are  fixed  by  statutory  enactment,  and  that  he  is 
restricted  to  these.  But  the  enactment  refers  only  to  law  business 
falling  within  his  duties  as  town  clerk.  Journeys  to  London  and 
conferences  with  counsel  are  not  part  of  such  business.  Thomas  v. 
The  Mayor  of  Swansea  (3)  may  be  cited ;  but  the  items  there 
objected  to  related  to  duties  expressly  imposed  on  the  town  clerk  by 
stat.  5  &  6  Will.  IV.  c.  76  (4).  It  is  true  that  the  town  clerk  here,  by 
the  report  which  defines  his  duties,  is  "  to  act  as  professional  adviser 
of  the  mayor  and  *council  in  the  business  of  the  council ; "  but  that  [  •BS  1 
duty  consists  in  giving,  not  in  carrying  out,  professional  advice,  and 
cannot  extend  to  advice  or  assistance  in  any  matter  producing  or 
likely  to  end  in  litigation. 

(GoLBRiD3E,  J. :  Gould  he  charge  for  advising  the  corporation 
upon  a  letter  threatening  an  action  ?) 

Perhaps  not :  but  he  could  charge  for  appearing  as  their  attorney 
and  discussing  the  matter  with  the  attorney  for  the  other  side. 

(Lord  Campbell,  Ch.  J. :  For  anything  done  after  the  rate  was 
made?) 

Yes. 

(1)  10  Q.  B.  534.  (4)  See  now  Municipal  Corporations 

(2)  Stat.  5  &  6  Will.  IV.  0.  76, 8.  58.      Act,  188'4  (45  *  46  Vict.  c.  50). 

(3)  65  E.  R.  767  (2  Dowl.  N.  S.  470), 

R.B. — VOL.  LXXJUn.  25 
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Bbq  (Eelb,  J. :  For  trying  to  make  peace  ?) 

FttKBT. 

No  doubt.  The  moment  si  casus  belli  exists,  the  business  connected 
with  that  is  not  within  his  duty  as  town  clerk.  It  cannot  be 
contended  that,  because  no  actual  litigation  ensued,  he  has  no  right 
to  charge.  Suppose  a  mandamm  had  issued  to  the  overseers,  which 
they  had  resisted,  and  that  Wavell  had  been  employed  on  the  part 
of  the  town  council :  that  would  not  be  strictly  an  action  at  law  ; 
yet  he  would  clearly  have  been  entitled  to  charge  for  business 
connected  with  such  a  proceeding.  Suppose  the  corporation  were 
entitled  to  large  estates,  and  the  town  clerk  were  required  to  take 
counsel's  opinion  upon  the  right,  and  the  result  were  that,  upon 
notice  being  given  to  the  parties  in  possession,  the  estates  were 
yielded  up :  could  not  the  town  clerk  charge  for  his  part  in  such 
proceedings,  when  it  must  be  admitted  that  he  could  have  charged 
for  the  costs  of  an  action  of  ejectment  ? 

(WioHTMAN,  J. :  Does  he  lose  anything  ?  Of  course  he  must  be 
paid  his  expenses  out  of  pocket.) 

He  loses  time,  and  leaves  his  other^business. 

It  is  also  objected  that,  even  if  Wavell  was^  retained  by  the 
corporation  for  this  particular  business,  the  retainer  should  have 
been  under  seal. 

(Erle,  J.:  Have  such  charges  ever  been  disallowed  on  that 
ground  ?) 

[  *39  ]       They  were,  in  *  Arnold  v.  Mayor  of  Poole  (i) :  but  there  the  claiin 
was  for  expenses  incurred  in  the  conduct  of  a  suit  which  was 
actually  commenced   and  carried  out.    Reg.  v.  Town  Council  #*/* 
Lichfield  (2)  decides  that  a  retainer  like  the  present  is  sufficient. 

(Lord  Campbell,  Ch.  J. :  I  do  not  think  there  are  any  grounds  for 
saying  that  there  is  no  retainer  T^the^real  question  is,  whether, 
being  retained,  he  could  charge,  having  been  appointed,  at  a  salary, 
to  an  office  involving  the  duty  of  "prof essional  adviser.) 

It  will  be  further  objected  that  the  town  council  has  no  right  to 
delegate  to  the  finance  committee  the  power  to  make  the  order,  axicl 
that  this  is  not,  legally,  an  order  of  the  council,  within  stat.  5  db   6 
(1)  61  B.  B.  664  (4  Man.  «  G.  860).  (2)  10  Q.  B.  534. 
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Will.  IV.  c.  76,  s.  59  (i).    Reg.  v.  Thompson  (2)  and  Reg.  v.  Totvn        Rko. 
Council  of  Warwick  (3)  may  be  cited.  Print. 

(Lord  Campbell,  Gh.  J. :  You  need  not  trouble  yourself  on 
this  (4).) 

Attorney-General  v.  The  Mayor  of  Norwich  (5)  shows  the  extent  of 
discretion  allowed  as  to  payments  out  of  corporation  funds:  and 
the  corporation  in  the  present  instance  had  a  discretionary 
authority  to  order  the  payment  of  these  charges,  which  were  for 
business  conducted  throughout  with  their  knowledge  and  approba- 
tion. This  Court,  in  deciding  upon  the  validity  of  orders  by  the 
council  of  a  borough,  is  placed,  by  stat.  7  Will.  IV.  &  1  Vict.  c.  78, 
s.  44  (6),  in  the  position  of  a  court  of  equity. 

(Lord  Campbell,  Ch.  J. :  It  has  rather  more  than  an  equitable,  it 
has  a  discretionary,  power.) 

Sir  F.  Theaiger  and  R.  Hall,  contra  :  [  40  ] 

Under  stat.  7  Will.  IV.  &  1  Vict.  c.  78,  s.  44,  the  Court  is  doubt- 
less  to  use  a  discretion  in  judging  whether  there  has  been  a 
misapplication  or  not ;  but,  if  there  has,  no  absolute  discretionary 
power  remains,  except  as  to  costs.  The  question  as  to  the  right  of 
the  corporation  to  make  the  payment  in  question  divides  itself  into 
two:  First,  is  the  borough  fund,  under  any  circumstances,  liable 
for  the  charges  of  a  solicitor,  as  such  ?  Secondly,  if  it  be,  does  the 
special  contract  with  Wavell  prevent  such  liability  in  the  present 
instance?  As  to  the  first  point:  stat.  5  &  6  Will.  IV.  c.  76,  s.  58  (7), 
gives  the  council  of  a  borough  power  to  appoint  a  town  clerk,  with 
a  salary  payable  (sect.  92)  (8)  out  of  the  borough  fund.  That  town 
clerk  may  be  also  a  solicitor ;  but  the  borough  has  no  power  to  pay 
the  regular  charges  of  a  solicitor,  except  so  far  as  the  town  clerk's 
salary  may  be  supposed,  where  the  town  clerk  is  also  a  solicitor,  to 
include  remuneration  for  such  charges.  But,  assuming  that  the 
council  had  such  power,  the  retainer  by  them  should  have  been 
under  the  corporation  seal.    It  is  no  answer  that  the  retainer  was 

(1)  See  now  Municipal  Corporations  7  Will.  IV.  &  1  Vict.  c.  78,  s.  44. 
Act,  1882  (45  &  46  Vict.  c.  50).  (d)  44  R.  B.  14;i  (2  My.  A  Or.  406). 

(2)  5  Q.  B.  477.  (6)  Municipal     CorporuUona     Act, 

(3)  70  R.  R.  694  (8  a  B.  926).  1882,  s.  141. 

(4)  His  Lordship  afterwards  ob-  (7)  Municipal  Corporations  Act, 
served  that  if  the  order  was  not  au  1882,  s.  17. 

order  of  the  town  council,  this  Court         (8)  Ih,  s.  140,  and  Sch.  V.  Pt.  L 
had  not  jurisdiction  over  it  by  «tat. 

26—2 
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Rbo.        not  by  the  corporation,  but  only  by  the  town  council ;  the  town 

Pbb»t.       council   are  the  agents  of  the  corporation:   Arnold  v.  Mayor  of 

Poole  (i).     Reg.  v.  Town  Council  of  Lichfield  (2)  is  not  in  point :  that 

case  related  merely  to  the  particular  mode  in  which  a  general 

retainer  was  to  be  acted  upon. 

As  to  the  second  point ;  it  is  clear  that  the  business  which  forms 

the  ground  of  the  charges  in  question  fell  within  the  limits  assigned 

to  the  duties  of  the  town  clerk  by  the  finance  committee,  who  are 

[  ^41  ]       appointed  by  the  *town  council,  and  are  to  be  considered  as  their 

agents  in  the  matter. 

(Lord  Campbell,  Ch.  J. :  Are  we  bound  to  hold  that  there  has 
been  a  misapplication  within  the  meaning  of  the  statute,  wherever 
there  has  been  a  payment  not  authorized  by  law  ?) 

lieg,  V.  Town  Council  of  Warwick  (8)  shows  that  that  is  so.  In  the 
orders  for  the  proceedings  in  respect  of  which  Wavell  claims,  it  is 
directed  that  the  steps  be  taken  by  the ''  town  clerk  "  (4). 

(Lord  Campbell,  Ch.  J.:  Is  that  important?  It  may  be  only 
designatio  persona.) 

It  shows,  first,  that  there  was  no  express  appointment  of  Wavell  as 
solicitor,  and,  secondly,  that  the  business  in  question  was  considered 
to  be  legitimate  business  of  the  town  clerk,  as  such.  The  report  on 
the  duties  of  town  clerk  expressly  authorizes  payment  of  travelling 
expenses;  which  shows  that  the  committee  did  contemplate  the 
possibility  of  Wavell's  having  to  travel :  yet  nothing  is  said  of  pay- 
ment for  loss  of  time,  which  is  the  ground  of  one  of  the  charges  in 
question. 

(Coleridge,  J. :  Do  you  say  that  he  can  charge  for  nothing  which 
is  not  specified  ?) 

There  is  a  general  contract,  by  virtue  of  the  report,  with  specific 
exceptions :  whatever,  therefore,  does  not  come  within  these  excep- 
tions must  be  taken  to  come  within  the  general  contract.  The 
report  stipulates  what  he  is  to  be  paid  for  as ''professional  charges;'* 
it  is  clear,  therefore,  that  such  charges,  professional  or  otherwise,  as 
do  not  fall  within  the  limits  of  that  stipulation  are  considered  as 

(1)  61  R  R  664  (4  Man.  &  G.  860).  (4)  InBUnoes  of  this  appeared    in 

(-)  10  Q.  B.  534.  minutes   of   the    finance   committee, 

(3)  70  B.  R  694  (8  Q.  B.  926).  returned  to  the  cerdorari. 
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paid   by  his  salary  as   town   clerk  :    Tlwmas  v.    The  Mayor  of        1<. 
Swansea  (i).     The  town  clerk   who  preceded  Wavell  was  not  a       fukst. 
solicitor  ;  and  his  salary  was  50Z.  less  ;  the  inference  *is,  that  the        [  '^2  ] 
502.  added  to  the  salary  was  intended  as  a  recompense  for  all 
professional  services  not  included  in  those  of  the  town  clerk. 

(Coleridge,  J.  :  Surely  the  actual  preparation  of  the  bond  of 
indemnity  is  not  part  of  his  regular  duties.) 

The  preparing  "  all  precepts,  orders,  and  other  documents  required 
for  laying  watch  rates  and  borough  rates,"  is  specified  in  the 
report.  It  is  said  that  this  bond  prevented  litigation :  but,  strictly, 
Wavell  was  to  be  paid  only  for  "conducting"  suits,  not  for  pre- 
venting them.  And  no  litigation  could  now  arise  upon  the  point. 
The  mode  of  levying  a  rate  in  a  borough  is  prescribed  by  stat. 
7  Will.  IV.  &  1  Vict.  c.  81,  s.  1  (2).  A  magistrate's  warrant  woul/d 
issue  if  the  rate  were  not  duly  paid :  in  fact,  this  was  the  actual 
course  taken  after  all.  The  expense  of  an  indemnity  bond  was  not 
needed.  Again,  part  of  the  claim  is  for  "instructing  counsel," 
which  the  ratepayers  cannot  be  bound  to  pay  for,  and  taking  advice 
upon  the  forms  to  be  prepared.  If  the  town  clerk's  own  skill  was 
not  sufficient  for  this  latter  purpose,  he  himself  ought  to  pay  the 
expense. 

(Lord  Campbell,  Ch.  J. :  A  town  clerk  could  not  be  expected  to 
advise  upon  disputed  forms  of  rates.) 

It  would  be  very  dangerous,  when  an  Act  gives  power  to  a  council 
to  fix  the  salary  of  its  town  clerk,  that  they  should  have  also  a 
discretionary  authority  to  charge  the  borough  fund  for  business 
transacted  by  him  under  particular  circumstances.  But,  even  if  the 
council  had  this  discretion,  many  of  the  charges  are  for  business 
which  clearly  falls  within  the  usual  routine  of  a  town  clerk's  duties. 

(Lord  Campbell,  Ch.  J.:  I  think  some  particular  items  are 
questionable  :  do  counsel  object  to  the  bill  being  taxed  as  to  those 
items  ?) 

Peacock  said  there  would  be  no  objection. 

(1)  65  R.  R.  767  (2  Dowl.  N.  8. 470).  (2)  Municipal     Coi-porations     Act, 

18H2  (45  &  46  Vict.  c.  50),  s.  145. 
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^■o.        Lord  Campbell,  Ch.  J.: 

r. 

PiiKRT.  On  that  understanding,  the  rule  may  now  be  disposed  of. 

^  *^  ^  This  is  an  application  under  stat.  7  Will.  IV.   &  1  Vict.  c.  78, 

s.  44  (i),  which,  after  reciting  that  **  it  is  expedient  to  give  all  persons 
interested  in  the  borough  fund  of  every  borough  a  more  direct  and 
easy  remedy  for  any  misapplication  of  such  fund,"  enacts  that  any 
order  of  the  council  for  the  payment  of  money  out  of  the  borough 
fund  may  be  removed  into  this  Court  by  certiai-an,  "  and  that  such 
order  may  be  disallowed  or  confirmed  upon  motion  and  hearing, 
with  costs,  according  to  the  judgment  and  discretion  of  the  said 
Court:"  a  most  salutary  enactment,  but  which  leaves  it  in  our 
discretion  to  decide  whether  the  order  complained  of  is  or  is  not 
a  '' misapplication."  I  think  it  would  not  be  so  on  the  mere 
ground  that  the  payment  could  not  be  enforced :  in  such  a  case 
we  must  not  look  at  mere  technicalities,  but  must  see  whether  a 
grievance  really  exists  which  the  Court  ought  to  redress.  Our 
discretionary  power  under  the  statute,  in  this  respect,  will  apply  as 
much  to  setting  aside  or  upholding  the  order  as  to  granting  or 
refusing  costs.  We  are  called  upon  to  set  aside  this  order  altogether 
as  illegal,  because  the  payments  comprised  in  it  are  no  part  of  the 
601.  which  the  council  has  contracted  to  pay,  and  are  in  considera- 
tion of  services  for  which  there  was  no  lawful  retainer.  But  I  think, 
as  to  a  part  of  these  charges,  that,  as  the  business  was  done  fairly 
and  hand  fide  for  the  benefit  of  the  ratepayers,  and  the  sums  have 
been  bond  fide  paid  to  the  town  clerk,  the  question  as  to  the  form 
of  the  retainer  is  not  material,  and  we  have  no  authority  to 
interfere  and  order  the  sums  to  be  refunded.  I  agree  that  we 
should  look  with  great  jealousy  at  the  charges  made  by  a  town 

[  •44  ]  *clerkwho  is  also  an  attorney;  and  I  should  have  been  well  pleased 
if  a  provision  had  been  introduced  into  the  Municipal  Corporation 
Act  that,  where  the  town  clerk  is  an  attorney,  nothing  should  be 
paid  him  for  extra  business  till  his  bill  has  been  taxed.  But  I  think 
that  there  are  items  here,  and  those  the  principal  ones  comprised  in 
the  order,  which  are  not  covered  by  the  250i.  salary.  Undoubtedly 
the  town  clerk  is  bound  by  the  terms  in  which  certain  services  are 
excepted  from  among  those  which  the  salary  covers.  It  is  specified 
that  he  shall  be  paid  '*  the  usual  professional  charges  for  conducting 
or  opposing  bills  in  Parliament,"  and  **  conducting  actions  or  suits 
at  law  or  in  equity."  But,  on  a  fair  construction,  I  think  this  is 
not  confined  to  actual  proceedings  in  an  action  or  suit,  but  would 

(1)  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  141. 
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have  extended,  for  instance,  to  a  mandamus,  if  one  had  been  directed         Rbo. 

for  the  purpose  of  settling  a  question  in  dispute.     Suppose  there       pbb-^t. 

had  been  an  action :  at  what  point  would  the  town  clerk  have  been 

entitled  to  commence  his  charges  ?    The  question  would  be,  When 

a  lis  viota  began.    Every  thing  that  was  then  done  with  a  view  to 

the  action,  or  to  the  preventing  of  it,  would  have  been  within  the 

excepting  clause.    In  the  present  case,  if  the  proceedings  threatened 

had  resulted  in  a  mandamus,  Wavell  would  clearly  have  been  entitled 

to  the  usual  professional  charges :  if  so,  he  is  entitled  to  them  here, 

for  having  prevented  such  litigation  by  his  laudable  exertions  made 

under  the  sanction  of  the  town  council.     Therefore  I  think  that,  as 

to  the  bulk  of  the  charges,  amounting  to  54/.  (i),  his  *claim  is       I  *-4'>  ] 

well  founded.    As  to  the  other  items,  it  may  be  a  question  to 

what  extent  he  is  entitled.    I  do  not  know  whether  the  whole 

demand  ought  not  to  be  submitted  to  taxation;  when  that  has 

been  done,  and  the  Master  has  reported,  we  can  make  our  final 

rule  accordingly. 

COLBRIDOB,  J.: 

The  question  is,  whether  there  has  been  a  misapplication,  within 
the  statute,  by  the  council,  who  are  properly  considered  the  trustees 
of  the  borough  funds.  It  has  been  contended,  first,  that  there  was 
no  retainer  for  the  particular  services  to  which  this  claim  relates. 
But  I  assume  that  there  was,  substantially,  an  order :  and  the  real 
question  is,  not  whether  there  was,  technically,  a  retainer,  but 
whether  there  was  a  wrongful  expenditure  of  the  corporation  funds. 
The  want  of  a  contract  under  seal  is  not  such  an  objection  as  can 
now  be  relied  upon,  after  the  services  have  been  rendered.  Secondly, 
it  is  contended  that  every  thing  now  claimed  is  covered  by  the 
salary;  or,  if  not,  that  there  is  no  authority  for  payment  of  the 
items  not  so  covered.  I  have  looked  through  the  whole  claim,  and 
think  these  objections  cannot  prevail.  As  to  the  contract  for  250/., 
the  duty  of  acting  "  as  the  professional  adviser  of  the  mayor  and 
council  in  the  business  of  the  council "  does  not  involve  the  doing 

(1)  These  wero  the  charges  directly  the  collection  of  the  rate,  preparing 

relating    to    the    preparation   of    the  new  forms  (see  p.  383,  on<€),  attendances 

indemnity  bond  and  the  conferences  afterwards  before  the  mayor  and  the 

with  counsel  with  a  view  to  settling  finance  committee,  and  other  proceed- 

the    litigation.      In     the     argument  ings  connected  with  the  final  enforce- 

against  the  order,   it  was  contended  ment  of  the  rate,  which  could  not  be 

that,  even  if  this  class  of  items  were  excepted  out  of  the  duties  compensated 

allowable,  there  wore  others,   as,  for  by  the  250/.  salary, 
drawing:  new  order  and  warrants  for 


892  1850.    Q.  B.     16  Q.  JB.  45—47.  [R.iu 


Rkg.  all  things  that  the  party  may  advise.  That  construction  stands  on 
PiiKT.  hroad  principles  of  sense.  A  man  may  be  willing  to  advise,  but 
not  to  spend  his  labour  to  an  indefinite  extent  in  carrying  out  the 
[  •ie  ]  advice.  Then,  are  these  demands  within  the  exceptive  *clause  as 
to  professional  charges?  I  am  not  quite  sure  whether  they  are 
strictly  so :  but,  at  all  events,  the  services  here  have  been  actually 
rendered,  and  were  done  under  a  direct  order :  and,  that  being  so, 
it  is  enough  that  the  matters  of  claim  are  not  provided  for  by  the 
first  part  of  the  contract.  The  maxim  expressio  unius  cat  excliuw 
alteriiis  does  not  apply.  Subject  only  to  observation  as  to  some  of 
the  items,  I  think  this  order  may  be  upheld. 

Erlb,  J.: 

All  the  main  objections  to  this  order  have  failed.  The  want  of 
a  retainer  under  seal  is  clearly  no  ground  for  impeaching  it :  and 
the  suggestion  that  charges  were  not  payable  out  of  the  borough 
fund  under  stat.  5  &  6  Will.  IV.  c.  76,  s.  92  (i),  seems  hardly  to 
have  been  relied  upon.  The  whole  history  of  the  case  shows  that 
the  expense  incurred  was  a  most  salutary  one :  under  the  circum- 
stances (his  Lordship  here  adverted  to  some  of  the  principal  ones), 
I  can  scarcely  conceive  one  more  proper.  The  great  contest  has 
been,  whether  the  clerk  should  not  have  been  content  with  the 
specified  remuneration  of  250/.:  but  I  have  looked  through  the 
matters  he  is  to  do  according  to  the  resolution  of  the  council,  and 
I  cannot  find  any  item  which  excludes  the  giving  of  a  particular 
compensation  where  journeys  have  been  undertaken  and  expenses 
incurred,  as  they  were  in  the  present  case,  for  the  purpose  of 
preventing  litigation.  I  agree  that  the  council,  having  ordered 
these  things  to  be  done,  might  properly  pay  for  them.  I  think 
also  that  these  payments  are  within  the  stipulation  in  the  contract 
"  that  he  be  paid  the  usual  professional  charges  for  conducting  or 
opposing  bills  in  Parliament,  conducting  actions  or  suits  at  law," 
;  N7  ]  Ac.  In  *conducting  or  opposing  bills  there  are  many  charges 
necessarily  to  be  incurred  before  the  bringing  in  of  the  bill ;  and 
so  with  reference  to  an  action,  there  are  many  steps  of  a  pre- 
liminary kind  which,  if  an  action  followed,  would  be  considered  as 
fairly  connected  with  the  suit:  and  it  would  be  most  pernicious 
to  say  that  the  party  should  be  allowed  the  expense  of  these  steps 
if  an  action  were  the  result,  but  not  if  their  effect  were  to  prevent 
an  action.     The  greater  part  of  the  expenses  charged  in  the  present 

1)  Muiiicipnl  Coiporutioiis  Act,  1882,  8.  HO,  aiid  Sch.  V.  Pt.  II.  12. 
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bill  seem  connected  with  the  warding  oflF  of  a  suit ;  sotne  are  not :         Reg. 
but  the  Master,  having  heard  the  judgments  of  the  Court,  will       pniiT. 
understand  our  view  of  the  case,  and  tax  accordingly. 

Ride  enlarged  for  the  purpose  of  a  taxation. 

The  following  rule  was  made  22nd  January,  1851 : 
"Upon  reading"  &c.  (rule  of  November  20th,  and  allocatur  of 
the  Master  on  the  Crown  side"  &c.  made  thereon),  "and  upon 
hearing  counsel  '*  &c.,  "  It  is  ordered  that  a  certain  order,  dated  " 
(the  order  brought  up  by  certiorari) ,  '*  directing  the  treasurer  '*  &c. 
"to  pay  to  E.  W.  Wavell  96Z.  15«.  for  professional  charges  and 
disbursements,  to  be  charged  to  the  account  of  the  borough  fund ; 
and  the  orders  of  the  council  of  the  said  borough,  so  far  as  they 
order  the  payment  of  the  said  sum  of  96/.  15s.  to  the  said 
E.  W.  W. ;  be  confirmed,  with  the  exception  of  the  several  sums  of 
81.  158.  and  71.  is.  6d.  mentioned  in  the  said  allocatur ;  with  costs 
to  be  paid  by  the  defendants  to  the  prosecutors  or  their  attorney. 
And  that  such  orders  be  quashed  so  far  as  relates  to  the  said  sums 
of  SL  15s.  and  7/.  2«.  6rf.,  with  costs  to  be  paid  by  the  said 
prosecutors  to  the  said  defendants  or  to  their  attorney ;  such 
several  costs,  if  necessary,  to  be  taxed  by  the  coroner  and  attorney 

of  this  Court." 

» -  '  ■  ■ 

BAINBKIDGE  v.  WADE  (1).  i85i>. 

(16  Q.  B.  89—102  ;  S.  C.  20  L.  J.  a  B.  7 ;  15  Jur.  572.)  ^^onl2, 15. 

Declaration  in  assumpsit  alleged :  That  L.  bad  requested  plaintiff  to  sell  [  ^^  ] 

and  deliver  to  him  goods  in  the  way  of  plaintiff's  business  ;  and  plaintiff 
had,  at  L.'s  request,  consented  to  do  so,  provided  defendant  would  guarantee 
the  payment,  of  which  defendant,  before  the  making  of  the  promise  after 
mentioned,  had  notice:  that  afterwards,  and  before  L.  was  indebted  to 
plaintiff  for  any  goods,  and  when  no  goods  delivered  by  plaintiff  to  L.  were 
unpaid  for,  and  no  money  was  due  from  L.  to  plaintiff  on  any  account 
whatever,  defendant,  by  wiiting  addressed  to  plaintiff,  promised  in  the  woitls 
following :  *'  I  hereby  guarantee  the  payment  of  any  sum  or  sums  of  money 
due  to  you  from  "  L.,  '*  the  amount  not  to  exceed  at  any  time  the  sum  of 
100/.":  that  afterwards  Vl*i"tiff,  confiding  iKc,  supplied  goods  to  L.  for 
reasonable  prices  amounting  to  100/.,  and  thereby  allowed  L.  to  become 
indebted  to  him  in  100/. ;  that  L.  hail  not  paid :  breach,  that  defendant  had 
not  paid. 

On  demurrer  to  the  declaration  :  Held : 

That  the  circumstances  slated  in  the  declaration  might  be  looked  at  to 
explain  the  meaning  of  the  writing. 

That  the   writing,  so  explained,   showed  a  good   consideration  (1)   for 

(1)  See    Mercantile    Law    Amendment  Act,    1856  (19  &  20  Vict.  c.   97), 
6.  3. 
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Bainbbidgb  defendant's  promise,  namely,  tbe  future  advances  by  plaintiff  to  L.,  so  as  to 

f .  satisfy  sect.  4  of  the  Statute  of  Frauds,  29  Car.  11.  c.  3. 

Wadr.  /^^^  p^^.  j^rd  Campbell,  Ch.  J.,  Coleridob  and  Wiohtmaw,  JJ.,  that 

this  consideration  appeared  by  the  writing  itself,  independently  of  the  other 
circumstances  stated. 

Assumpsit.  The  declaration  alleged  that,  whereas  heretofore, 
[  •ao  ]  and  before  the  making  of  the  guarantie  *and  promise  by  defendant 
hereinafter  mentioned,  to  wit  6th  February,  1843,  one  Andrew 
Little,  being  the  person  mentioned  in  the  written  promise  herein- 
after set  forth,  and  described  in  the  said  promise  by  the  letters  and 
words  "Mr.  Andrew  Little  of  Kichmond,'*  had  applied  to  and 
requested  plaintiff  to  sell  and  deliver  to  him  goods  and  chattels 
in  the  way  of  his,  plaintiff's,  business  of  a  woollen  draper,  on 
credit;  and  plaintiff  had,  at  the  request  of  A.  L.,  agreed  and 
consented  to  do  so,  provided  defendant  would  guarantee  the  pay- 
ment of  the  price  of  the  said  goods  so  to  be  sold  and  delivered 
to  A,  L. ;  of  which  defendant,  before  and  at  Che  time  of  making 
the  promise,  had  notice:  and  thereupon  afterwards,  and  before 
A.  L.  was  indebted  to  plaintiff  for  any  goods  or  chattels,  and  at 
a  time  when  no  goods  or  chattels  delivered  by  plaintiff  to  A.  L. 
on  credit  remained  on  credit  or  unpaid  for,  and  when  no  money 
was  due  from  A.  L.  to  plaintiff  on  any  account  whatever,  to  wit 
on  &c.,  by  a  certain  promise  in  writing  signed  by  defendant,  and 
addressed  in  writing  to  plaintiff,  who  was  therein  designated  by 
the  letters  and  words  "  Mr.  G.  P.  Bainbridge,"  defendant  addressed 
and  promised  plaintiff  in  the  words,  letters  and  figures  following, 
viz. : 

"  York,  Feb.  6,  1843.  To  Mr.  G.  P.  Bainbridge.  Sir,— I  hereby 
guarantee  the  payment  of  any  sum  or  sums  of  money  due  to  you 
from  Mr.  Andrew  Little,  of  Bichmond,  the  amount  not  to  exceed  at 
any  time  the  sum  of  one  hundred  pounds.    Joseph  Wade." 

Averment,  that  plaintiff,  confiding  &c.,  did  afterwards,  and  before 
the  commencement  of  this  suit,  to  wit  on  1st  January,  1844,  and 
on  divers  other  days  and  times  &c.,  supply,  sell  and  deliver  to 
A.  L.  divers  goods  and  chattels  of  great  value,  to  wit  of  the  value 
[  *•'*  ]  of  lOOZ.,  in  the  way  *of  his,  plaintiff's,  said  trade  and  business 
upon  credit,  in  the  way  of  his,  plaintiff's,  said  trade  and  business, 
and  for  certain  reasonable  prices  &c.  in  that  behalf,  amounting  (to 
wit)  to  the  said  sum  of  lOOZ. ;  and  did  thereby  allow  A.  L.  to 
become  indebted  to  plaintiff  to  the  amount  of  the  said  sum, 
to  wit  1001. :  and,  although  the  said  credit,  and  the  time  for  the 
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payment  of  the  said  prices  &c.  for  the  said  goods  and  chattels,  had  Bainbbidok 

elapsed  long  before  the  commencement  of  this  suit,  and  although       wa.dk. 

&c.  (averment  of  request  made  by  plaintiff  on  &c.  to  A.  L.  to  pay), 

yet  A.  L.  did  not  pay  the  same,  or  any  part  thereof :  of  all  which 

premises  defendant,  afterwards,  and  before  the  commencement  &c., 

to  wit  on  &c.,  had  notice :  yet  defendant  has  not  paid  the  said  sum 

of  money  so  due  from  A.  L.  to  plaintiff  as  aforesaid,  being  a  sum 

not  exceeding  1002.,  although  &c.  (averment  of  request  made  on  &c. 

by  plaintiff  to  defendant) ;  but  the  said  sum  still  remains  wholly 

due  &c.    To  the  damage  &c. 

Special  demurrer,  assigning  causes  which,  so  far  as  they  are 
material  to  the  decision  of  the  case,  will  sufficiently  appear  by  the 
arguments  and  judgments.    Joinder  in  demurrer. 

Pcishley,  for  the  defendant  (i) : 

The  instrument  set  out  in  the  declaration  is  not  in  sufficient 
compliance  with  sect.  4  of  the  Statute  of  Frauds,  29  Car.  II.  c.  8. 
An  agreement  or  memorandum,  under  that  section,  must  show  the 
consideration.  Here  no  consideration  is  expressly  stated ;  and  the 
only  question  is  whether  one  *can  be  implied  from  the  terms.  That  [  ^92  ] 
can  be  only  where  the  implication  is  clear  and  the  instrument,  on 
the  face  of  it,  leaves  nothing  ambiguous.  Here  many  different 
considerations  might  be  suggested ;  as  the  promise  to  supply  goods, 
forbearance  for  the  price  of  goods  already  supplied,  a  past  sale  of 
goods  at  the  request  of  defendant.  Jenkins  v.  Reynolds  (2)  is  much 
like  this  case.  There  the  following  note  was  held  insufficient :  "  To 
the  amount  of  100/.,  be  pleased  to  consider  me  as  security  on 
Mr.  James  Cowing  &  Co.'s  account."  Bichabdson,  J.  in  that  case 
said :  **  On  the  face  of  the  memorandum,  it  does  not  appear  whether 
the  agreement  relates  to  a  past  or  a  future  transaction ;  it  might 
apply  to  either,  or  even  to  an  illegal  debt ;  whatever  is  necessary  to 
render  it  available  must  be  supplied  by  oral  testimony,  and  with 
that  view  the  declaration  is  framed,  stating  the  promise  to  have 
applied  to  a  future  supply  of  goods."  There  the  consideration  of 
the  agreement  was  stated  in  the  declaration  to  be  a  future  supply, 
as  here  certain  averments  appear  to  be  introduced  for  the  purpose 
of  explaining  the  written  instrument.  Price  v.  Richardson  (3)  is 
a  similar  case;  where  Parkb,  B.  said  that  three  considerations 
might    be    suggested    from    the    instrument.     The  judgment  of 

(1)  The  case  was  partly  arg:ued  on         (2)  3  Brod.  &  B.  14. 
I'ith  November.  (3)  Id  M.  <&  W.  d39. 
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Bainbridgb  Tindal,  Ch.  J.  in  Hawea  v,  Armstrong  {i)  has  always  been  con- 
Wadb.  sidered  as  laying  down  the  correct  test.  He  says:  "It  is  not, 
however,  necessary  that  such  consideration  should  appear  in  express 
terms:  it  would  undoubtedly  be  sufficient  in  any  case,  if  the 
memorandum  is  so  framed  that  any  person  of  ordinary  capacity 
[  •yn  ]  must  infer  from  the  perusal  of  it,  that  *such,  and  no  other,  was  the 
consideration  upon  which  the  undertaking  was  given.  Not  that  a 
mere  conjecture,  however  plausible,  that  the  consideration  stated  in 
the  declaration  was  that  intended  by  the  memorandum,  would  be 
sufficient  to  satisfy  the  statute :  but  there  must  be  a  well  grounded 
inference  to  be  necessarily  collected  from  the  terms  of  the 
memorandum,  that  the  consideration  stated  in  the  declaration,  and 
no  other  than  such  consideration,  was  intended  by  the  parties  to  be 
the  ground  of  the  promise."  And  there,  though  the  learned  Judge 
said  that  the  consideration  might  have  been,  and  most  probably 
was,  that  contended  for,  yet,  because  there  was  also  a  possible 
construction  which  raised  another  consideration,  the  defendant  had 
judgment.  The  language  of  Tindal,  Gh.  J.  is  adopted  in  Lord 
Denman's  judgment  in  liaikes  v.  Todd  {2),  a  decision  strongly  in 
favour  of  the  defendant  here ;  and  that  decision  was  sanctioned  in 
Kennaway  v.  Treleavan  (8),  where,  however,  the  plaintiff  succeeded, 
because  the  language  of  the  instrument  was  expressly  limited  to 
future  transactions. 

(Lord  Campbell,  Ch.  J.  referred  to  Goldshede  v.  Swan  (4).) 

Oral  evidence  was  certainly  there  admitted ;  but,  if  the  decision  can  be 
supported,  it  must  be  on  the  ground  that  the  evidence  explained  a 
term  used  in  the  instrument,  not  an  ambiguity  arising  upon  the 
terms. 

(Lord  Campbell,  Ch.  J. :  It  seems  to  be  something  like  receiving 
oral  evidence  of  the  state  of  property  which  is  the  subject  of  a  will. 

Coleridge,  J.:  The  explanation  given  of  that  case  in  Smith's 
l*9\]  Lead.  Ca.  136  b  (5),  is,  that  the  ♦instrument  there  was  "not 
ambiguous  as  to  what  was  the  matter  intended  to  be  the  considera- 
tion, for  that  was  sufficiently  identified,  but  as  to  whether  that 
matter,  when  its  circumstances  were  ascertained,  would  furnish  a 
sufficient  consideration  in  point  of  law\") 

(1)  1  Bing.  N.  C.  761.  (4)  74  R.  R.  623  (1  Ex.  154). 

(2)  47  E.  E.  751  (8  Ad.  &  El.  846).  (5)  Note  to  Birkmyr  t.  DameU,    I 

(3)  52  R.  R.  808  (5  Al.  &  W.  498).         Salk.  27.  [1  Sin.L.  C.  11th  ©d.  p.  307.] 
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The  decision,  so  explained,  is  not  an  authority  in  favour  of  the  bainbbidor 
present  plaintiff.  wadk. 

(Erle,  J. :  Suppose  a  man  to  be  both  a  banker  and  a  corn-factor, 
and  that  the  instrument  states  the  consideration  to  be  the  giving 
credit:  would  not  oral  evidence  be  admissible  to  show  in  which 
trade  he  was  to  give  the  credit  ?) 

Of  course  it  is  not  required  that  the  instrument  should  state  on 
the  face  of  it  every  conceivable  detail,  as,  for  instance,  whether 
an  advance  is  to  be  in  gold  or  notes :  ''  the  substantial  cause  of 
action,"  as  it  is  expressed  by  Richardson,  J.  (i),  must  be  sufficiently 
disclosed. 

(CoLBRiDGB,  J.  referred  to  Brooks  v.  Haigh  (2).) 

That  case  turned  upon  the  admissibility  of  evidence  to  explain  the 
meaning  of  words  used ;  the  attempt  here  is  to  explain  a  written 
contract  framed  in  terms  of  which  the  meaning  is  not  in  dispute. 

(Erle,  J. :  Is  not  evidence  now  allowed  in  all  cases  where  the 
instrument,  on  the  face  of  it,  might  have  either  of  two  meanings  ?) 

To  lay  that  down,  would  be  simply  to  admit  evidence  to  explain  a 
patent  ambiguity. 

(Erle,  J.  referred  to  Butcher  v.  Steuart  (3). 

Lord  Campbell,  Ch.  J. :  The  guarantie  here  might,  grammatically, 
mean,  what  is  now  due,  or  what  will  be  due.) 

Or  both. 

(Erle,  J. :  Piimd  facie,  it  seems  to  mean  as  much  as  is  now  due.) 

If  so,  the  plaintiff  *must  fail ;  for  it  is  averred  that  nothing  was       t  *^^  ] 
due  at  the  time  of  making  the  instrument. 

Retv,  contra  : 

The  objection  comes  to  this :  that  the  guarantie  might  be  bad ; 
not  that,  under  the  circumstances  disclosed,  it  is  bad. 

(1)  Jenkins  v.  Reynolds,  3  Brod.  &  B.  Q.  B.  in  Haigh  v.  Brooks,  50  B.  B.  399 
24.  (10  Ad.  &  £1.309). 

(2)  50  B.  B.  409  (10  Ad.  &  EL  323,  (3)  63  B.  B.  796  (11  M.  &  W.  857). 
in  £i(.  Cb.,  afifirmin^  the  judgment  of 
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Bainbridob       (Colbridob,  J. :  What  oral  evidence  do  you  say  you  could  give. 
Wade.       ^^^  what  is  it  to  explain  ?) 

Evidence  would  be  given  to  show  that  there  was  no  inchoate  debt, 
so  that  the  meaning  of  the  guarantie  must  be  that,  if  the  plaintiflF 
would  let  Little  have  the  money,  the  defendant  would  be  answerable 
for  it.  It  is  true  that  all  the  contract  must  appear  distinctly  on  the 
face  of  the  instrument:  but  the  rule  means,  that  this  must  be 
so  when  the  circumstances  under  which  the  instrument  is  made  are 
known.  Many  of  the  cases  relate  to  the  question  whether  the 
guaranties  were  misdescribed  in  the  declaration  as  to  their  effect. 
Raikes  v.  Todd  (i)  and  Price  v.  llicliardson  (2)  were  such  cases.  But 
here  the  declaration  merely  sets  out  the  instrument  in  terms,  and 
states  the  circumstances  under  which  it  was  given;  so  that  no 
question  of  variance  can  arise.  In  Edwards  v.  Jevons  (3)  the 
concomitant  facts  were  first  stated  in  the  declaration,  and  then  the 
instrument :  and  it  was  held  that  the  instrument,  explained  by  the 
facts,  was  valid.  Brooks  v.  Haigh  (4)  and  Lysaght  v.  Walker  (6) 
show  that  the  circumstances  under  which  the  guarantie  is  made 
may  be  taken  into  consideration  to  explain  its  meaning. 

(Lord  Campbell,  Ch.  J.  referred  to  Stadt  v.  Lill  (6).) 

That  case  is  an  authority  for  construing  the  instrument  here  as 
[  •»6  ]  referring  to  future  advances.  Jai-vis  v.  Wilkins  (7),  *Iitissell  v. 
Moseley  (8),  Newbury  v.  Armstrong  (9),  and  Steele  v.  Hoe  (10),  in  which 
last  case  this  Court  held  the  consideration  to  be  concurrent,  in  order 
to  effectuate  the  contract,  are  similar  cases.  The  authorities  are 
collected  in  note  (d)  to  Forth  v.  Stanton  (11). 

Pashley,  in  reply : 
Cole\.Dyer(\2)  maybe  added  to  the  cases  showing  that  an  ambiguity 
as  to  the  consideration  on  the  face  of  the  instrument  invalidates  the 
guarantie.  Raikes  v.  Todd  (1)  was  not  decided  upon  a  question  of 
variance :  the  Court  held  that  the  instrument  was  ambiguous,  not 
that  it  could  not  have  the  effect  ascribed  to  it  in  the  declaration. 

(1)  47  E.  E.  751  (8  Ad.  &  El.  846).  (7)  7  M.  &  W.  410. 

(2)  15  M.  &  W.  539.  (8)  8  Brod.  &  B.  211. 

(3)  79  E.  E.  559  (8  C.  B.  436).  (9)  31  E.  E.  386  (6  BiDg.  201). 

(4)  50  R.  E.  409  (10  Ad.  &  £1.  323).  (10)  14  Q.  B.  431. 

(5)  35  E.  E.  1  (5  Bligh,  N.  S.  1,  ^7).  (11)  1  Wms.  Saund.  211. 

(6)  9  East.  348  ;  8.  C.  at  N.  P.  (as  (12)  1  Or.  &  J.  461  ;S.C,l  Tyr.  304. 
8tapp  Y.  LiU)  1  Gamp.  242. 


VOL.  Lxxxiii.]       1850.     Q.  B.     1«  Q.  B.  96—97.  899 

James  v.  WiUiamn  (i)  shows  with  what  certainty  the  consideration  Bainbrtdob 
must  appear  upon  the  instrument:   in  Bushell  v.  Bcavan  (a)   the       wadb. 
guarantie  was  held  ineflfectual  for  want  of  that  certainty  in  the 
letter  of  guarantie.     The  principle  contended  for  by  the  plaintiflf 
will  be  found  in  all  the  summaries  of  the  law  upon  the  point.     The 
attempt  is  here  to  give  extrinsic  evidence  to  explain  the  contract. 

(Lord  Campbell,  Ch.  J. :  The  question  is  whether  the  state  of 
circumstances  contemporaneous  with  the  making  of  the  contract 
may  not  be  shown.) 

In  Goldslmle  v.  Swan  (a),  relied  upon  by  the  other  side,  the  language 
of  some  of  the  Judges  goes  to  the  full  length  of  allowing  evidence  to 
be  given  to  explain  a  patent  ambiguity. 

(Lord  Campbell,  Ch.  J. :  I  think  we  must  interpret  the  language 
by  reference  to  the  subject-matter.) 

So  interpreted,  *the  case  is  no  authority  on  the  point  now  in  [  •y^  ] 
dispute :  it  then  goes  no  farther  than  Shortrede  v.  Cheek  (4),  where, 
a  promissory  note  being  mentioned  in  the  guarantie,  evidence  was 
given  to  show  what  that  promissory  note  was.  In  Steele  v.  Hoe  (5) 
the  Court  thought  the  instrument  sufficiently  unambiguous.  In 
Butcher  v.  Steuart  (6)  the  Court  held  that  the  agreement  did  not 
come  at  all  within  the  Statute  of  Frauds :  there  was  therefore  no 
judicial  decision  on  the  present  point :  and,  further,  the  instrument 
was  not  positively  pronounced  to  be  such  as  would  have  satisfied 
the  statute  if  it  had  come  within  it.  In  Stadt  v.  Lill  (7)  the 
instrument,  as  the  Court  construed  it,  did  show  an  unambiguous 
consideration.  So  in  Lysaght  v.  Walker  (s)  Lord  Tbntbrden  con- 
sidered that  the  count  contained  the  only  consideration  which  could 
be  inferred  from  the  instrument,  taken  by  itself ;  and  in  Jams  v. 
Wilkins  (9)  and  Neivhury  v.  Armstrong  (lo)  the  instrument  was  held  to 
show,  on  its  face,  a  future  consideration.  Rmsell  v.  Moseley  (ii),  as 
appears  from  the  report  in  B.  Moore,  and  as  was  explained  in 
Raikes  v.  Todd  (12),  does  not  amount  to  a  decision.  In  Brooks  v. 
Ilaigh  (13)  the  decision  was  that  the  giving  of  the  guarantie,  though 

(1)  5  B.  &  Ad.  1109.  (9)  7  M.  &  W.  410. 

(2)  1  Bing.  N.  C.  103.  124.  (10)  31  E.  B.  386  (6  Biog.  201). 

(3)  74  E.  E.  623  (1  Ex.  154).  (11)  3  Brod.  &  B.  211 ;   S.  C.  6  B. 

(4)  40  E.  E.  258  (I  Ad.  &  EL  57).  Moore.  521. 

(5)  14  a  B.  431.  (12)  47  E.  E.  751  (8  Ad.  &  El.  853). 

(6)  63  R.  E.  796  (11  M.  &  W.  857).  (13)  50  E.  E.  409  (10  Ad.  &  El.  323. 

(7)  9  Bast.  348.  334). 

(8)  35  E.  E.  1  (5  BUgh,  N.  S.  1). 
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Rainbridgb   doubtful  in  its  effect,  was  a  sufficient  consideration  for  the  promise : 

Wade.       what  was   said  on  the  present  point  was  extra-judicial.     Doe  d. 

HUcocks  V.  Hiscocks  (1)   shows  that  an    ambiguity,  even  in   the 

description  of  persons  in  a  will,  cannot  be  explained  by  extrinsic 

evidence. 

r  98  ]        Lord  Campbell,  Gh.  J. : 

I  trust  that  I  shall  not  be  swayed  by  mere  considerations 
of  hardship  on  one  party  or  the  other,  but  shall  decide  in  con- 
formity with  the  principles  of  law  and  the  decisions  of  mj' 
predecessors.  The  question  does  not  arise  here,  as  it  did  in 
Raikes  v.  Todd  (2),  whether  the  contract  is  proved  as  laid  in  the 
declaration ;  for  the  declaration  sets  out  the  guarantie  in  words  and 
figures ;  so  that  the  Court  have  to  see  whether,  so  set  out,  it 
contains  a  good  consideration.  If  it  does  not  do  so  unambiguously 
it  is  void :  but  it  is  enough  if,  on  the  face  of  the  instrument,  we  can 
see  what  the  real  consideration  is.  After  Wain  v.  Warlters  (3)  the 
case  of  Stadt  v.  Lill  (4)  followed,  which  has  always  been  considered 
an  authority  for  the  principle  that  the  Statute  of  Frauds  is 
satisfied  if  you  can  gather  from  the  instrument  the  fact  of  a  legal 
consideration.  On  this  instrument  itself,  looking  no  farther,  I 
should  say  that  I  saw  the  consideration  to  be  the  giving  credit  in 
future  by  the  plaintiff  to  Little.  But,  when  I  look  at  the  facts 
admitted  by  the  demurrer,  I  see  no  room  for  doubt.  No  one  will 
contend,  or  ever  has  contended  since  Meres  v.  Ansell  (5),  that  the 
effect  of  a  written  instrument  can  be  varied  by  oral  evidence;  all 
that  is  permitted  is  to  show  in  what  sense  words  are  used,  by  showing 
what  the  situation  of  the  parties  was  at  the  time.  I  think  that 
Shortrede  v.  Cheek  (6),  Brooks  v.  Haigh  (7),  Goldshed^  v.  Swan  (s) 
and  Edwards  v.  Jevons  (9)  were  all  properly  decided.  The  result  is 
in  exact  analogy  with  the  rule  which  prevails  as  to  the  application 
of  extrinsic  evidence  to  a  will :  you  may  adduce  evidence  of  the  cir- 

[  ^99  ]  cumstances  *of  the  family  in  order  to  give  to  the  will  a  construction 
which  it  would  not  otherwise  necessarily  bear.  So  it  is  when  a 
guarantie  has  been  given.  See  what  the  defendant  admits  here : 
that  the  plaintiff  had  been  applied  to,  to  sell  goods  on  credit  to 

(1)  52  R.  R.  748  (5  M.  &  W.  363.  (o)  3  Wils.  275. 

See  Doe  d.  All^i  v.  Alien,  54  R.  E.  603  (6)  40  E.  E.  258  (1  Ad.  &  El.  57). 

(12  Ad.  &  El.  451).  (7)  50  E.  E.  409  (10  Ad.  &  El.  323). 

(2)  47  E.  E,  751  (8  Ad.  &  El.  846).  (8)  74  E.  E.  623  (I  Ex.  154). 

(3)  7  E.  E.  &15  (5  East,  10).  (J')  79  E.  E.  559  (8  C.  B.  ^36). 

(4)  9  East,  348 ;  1  Camp.  242. 
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Little,  to  which  the  plaintiff  had  agreed  provided  defendant  would  iuinbiuduk 
guarantee  the  debt;  and  that  the  defendant,  having  notice  of  this  wadk. 
at  a  time  when  no  money  was  due  from  Little  to  the  plaintiff,  gave 
the  guarantie.  Now  the  guarantie,  according  to  its  grammatical 
construction,  may  apply  only  to  the  future  advances ;  and  I  should 
say  that  this  was  its  most  natural  interpretation.  But,  when  you 
find  that  Little  in  fact  owed  no  debts  at  the  time,  what  reasonable 
construction  can  we  give  to  the  guarantie  other  than  this,  that,  if 
the  plaintiff  would  give  credit  to  Little,  not  to  exceed  100/.,  the 
defendant  would  guarantee  the  debt  ?  I  need  not  go  through  the 
bead-roll  of  cases :  no  doubt  they  establish  the  doctrine  that  the 
consideration  must  appear  unambiguously  on  the  face  of  the  instru- 
ment. I  much  approve  of  this  form  of  declaration.  It  avoids  the 
peril  which  was  incurred  in  liailces  v.  Todd  (1) ;  it  sets  out  the 
document  which  is  to  be  construed,  leaving  the  construction  to 
the  Court. 

Coleridge,  J. : 

I  am  of  the  same  opinion;  and  I  think  the  case  very  clear. 
There  is  no  doubt  as  to  the  general  rule  which  results  from  putting 
together  Wain  v.  Warlters  (2)  and  Stadt  v.  Lill  (a).  There  must  be 
an  agreement  or  a  memorandum  of  one,  to  satisfy  the  Statute  of 
Frauds ;  and  the  consideration  is  part  of  the  agreement ;  it  must 
therefore  appear  on  the  instrument,  *either  in  express  terms,  or  [  •lOo  ] 
by  implication  such  as  to  leave  no  ambiguity.  It  is  not  to  be 
supplied  by  extrinsic  evidence;  that  is  one  rule.  But  there  is 
another  rule :  that  you  may  explain  the  meaning  of  the  words 
used  by  any  legal  means.  Of  such  legal  means  one  is,  to  look 
at  the  situation  of  the  parties.  Till  you  have  done  that,  it  is  a 
fallacy  to  say  that  the  language  is  ambiguous :  that  which  ends  in 
certainty  is  not  ambiguous.  Now  one  ambiguity,  when  the  instru- 
ment alone  is  looked  at,  is  the  time  to  which  the  writer  refers.  He 
often  puts  himself  in  such  a  position  as  to  anticipate  the  time, 
and  thus  uses  a  word  which  ordinarily  denotes  present  time 
to  denote  the  future.  In  order  to  know  what  he  means,  you 
may  look  at  the  context  of  tlie  instrument  and  at  the  surrounding 
circumstances.  Now  here  I  should  say  that  the  context  alone 
was  sufficient  to  lead  to  the  meaning:  ''any  sum  or  sums  of 
money  due  to   you   from  Mr.  Andrew  Little,**  "  the  amount  not 

(1)  47  B.  E.  751  (8  Ad.  &  El.  846).  (3)  9  East,  348 ;  I  Camp.  242. 

(2)  7  B.  B.  645  (5  East,  10). 

B.B, — VOL.  LXXXIII.  2ti 


i02  1850.     Q.  B.     16  Q.  B.  100—101.  LR.fe. 

Baikbbidge  to  exceed  at  any  time  the  sum  of  lOOZ."  In  the  language  of 
Wade.  ordinary  life  that  would  import,  "  you  may  let  him  incur  debt,  but 
not  beyond  lOOZ.,  and  I  will  guarantee  it."  But  suppose,  for  the 
sake  of  argument,  that  the  words  might  mean  either  past  or  future 
debts.  The  declaration  sets  out  what  the  circumstances  of  the 
parties  were.  It  was  open  to  the  defendant  to  put  the  plaintiff 
to  the  proof  of  these  circumstances ;  and,  if  the  defendant  had 
failed  to  establish  them,  this  mode  of  interpretation  would  have 
failed.  But  the  defendant  chooses  to  demur,  alleging,  in  effect,  that 
the  plaintiff  has  no  right  to  go  into  those  circumstances.  In 
that  the  defendant  is  wrong ;  and  he  thus  admits  the  facts  and 
gives  the  plaintiff  the  benefit  of  them. 

WlOHTMAN,   J.: 

[  *ioi  ]  I  am  of  opinion   that  the  plaintiff  is  ^entitled   to  judgment. 

No  doubt  the  consideration  must  appear,  either  expressly  or  by 
necessary  implication.  The  construction  has  often  been  disputed 
on  a  question  as  to  variance:  but  here  the  instrument  is  set  out 
in  express  terms.  It  is  said  that  these  are  ambiguous,  and  that 
the  debt  may  be  either  past  or  future.  I  cannot  so  read  the 
instrument:  it  appears  to  me  that  the  debt  is  unambiguously 
future.  There  might  be  an  ambiguity  in  the  earlier  words ;  but 
then  comes  the  proviso  that  the  debt  is  not  to  exceed  lOOL, 
which  can  refer  only  to  a  future  debt.  It  is  therefore  not  neces- 
sary to  inquire  into  the  propriety  of  letting  in  an  explanation 
by  extrinsic  evidence ;  though,  on  that  point,  I  agree  with  the  rest 
of  the  Court.  But  I  think  that  the  instrument  is  not  ambiguous, 
and  that  Mr.  Pashley's  point  does  not  arise. 

Erle,  J. : 

I  am  of  the  same  opinion.  I  am  surprised  to  find  that 
the  learned  counsel  for  the  defendant,  after  the  decisions 
in  this  Court,  the  Common  Pleas  and  the  Exchequer,  dis- 
putes the  doctrine  that  evidence  of  the  circumstances  of  the 
parties  may  be  let  in  to  explain  the  meaning  of  an  instru- 
ment. If  the  words  had  been  **  I  promise  to  pay  any  sum 
due,"  evidence  might  have  been  given  to  show  that  nothing 
was  due.  So  the  words  "  having  advanced  "  might  be  shown  to 
refer  to  a  contemporaneous  advance  by  evidence  that  nothing 
had  been  advanced  before.  So  here  evidence  is  admissible  to 
show  the  meaning  of  the  word  ''due."  A  summary  of  the  law 
on  this  point  is  given    in   Mr.  Wigram's  Treatise   on  Evidence, 


I/OL.  Llxxnt.]     1856.    Q.  S.    16  Q.  S.  101—102.  40;i 

p.  88,  ed.^  (i) ;  only,  I  apply  to  all  ^instramenta  what  the  learned  bainvridoe 
aatbor  lays  down  as  to  wills.      He  says  ''that  courts  of  law  recognise       wadk. 
that  natural  dependence  which  exists  between  language  and  the  cir-       [  *102  ] 
cumstances  with  reference  to  which  it  is  used,  and  which  makes  a 
knowledge  of   such  circumstances  necessary   to  a  right  interpre- 
tation of  the  language ;  and  consequently,  that  a  reference  to  sucii 
circumstances,  in  expounding  a  will,  is  strictly  consistent  with  the 
office  simply  of  determining  the  meaning  of  the  testator's  words." 
If  no  reference  to  external  circumstances  were  to  be  allowed,  there 
would  be  no  written  instrument  which  might  not  be  ambiguous. 

Judgment  for  the  plaintiff. 


PEAEDON  V.  UNDEEHILL.  isso. 

(16  a.  B.  120—127 ;  S.  C.  20  L.  J.  Q.  B.  133 ;  15  Jur.  465.)  ^""^  ^' 

Trespass  qiiare  clausum /regit.  Pleas  justifying  under  a  riglit  of  comuKiu  [  ^^0  ] 
of  turbary  claimed  by  prescription,  and  by  enjoyment  for  thirty  and  sixty 
j'ears,  over  G.,  whereof  the  locus  in  quo  was  part.  Replication,  denying  the 
right  of  common  of  turbary  in  the  locus  in  quo.  On  the  trial,  it  appeared 
that  defendant  had  enjoyed  the  right  on  every  part  of  G.  where  any  fuel 
had  been  found ;  that  the  locus  in  quo  was  part  of  G. ;  but  that  it  was  a 
rock  on  which  no  fuel  ever  had  been,  or  in  the  ordinary  course  of  nature 
could  ever  be,  found.    Verdict  for  plaintiff : 

Held,  that  the  inference  to  be  drawn  from  the  user  was  that  the- right 
extended  to  all  parts  of  G.  fit  for  the  production  of  fuel,  and  not  to  such  a 
spot  as  the  hcus  in  quo ;  and  that  the  vei-dict  for  plaintiff  was  right. 

Trespass  quare  dansnm  firglt.  Pleas,  amongst  others,  justifying 
the  trespasses  in  exercise  of  a  right  of  common  of  turbary,  claimed  in 
diflferent  pleas,  as  by  prescription,  by  thirty  years'  enjoyment,  and 
by  sixty  years'  enjoyment.  In  each  plea  the  right  claimed  was  to 
have  "  common  of  turbary  in,  upon  and  throughout  a  certjun  down 
called  Gidley  Common,  whereof  the  said  close  in  which  &c.  is  parcel, 
that  is  to  say,  to  cut,  dig  and  take  turf  in  and  upon  the  said  down 
called  Gidley  Common."  The  replications  to  each  plea  were  that 
"  the  defendant "  &c.  "  had  not  had,  enjoyed,"  &c.  "  common  of 
turbary  in  and  upon  the  said  close  in  which  &c.  in  manner  and 
form  "  &c.  There  was  also  a  new  assignment  of  excess,  to  which 
Not  guilty  was  pleaded ;  but  on  this  nothing  turned. 

On  the  trial,  before  Erie,  J.,  at  the  Exeter  Spring  Assizes,  1850, 
there  was  conflicting  testimony  :  but,  *coupling  the  evidence  with       [  M-ii  j 
the  answers  of  the  jury  to  the  questions  asked  by  the  learned  Judge, 

(1)  An  Examination  of  the  rules  of      pretation  of  wiUs.    See  sect.  71,  &c. 
law  respecting  the  admission  of  ex-      (p.  57). 
triusiu  evidence  in  aid  of  the  iuter- 
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PEARD09I  it  appeared  that  the  loctts  in  quo  was  part  of  Gidley  Common,  and 
UKDERiiir.L.  had  been  enclosed  by  the  plaintiff,  and  that  the  defendant  and  those 
under  whom  he  claimed  had  exercised  the  right  of  turbary  in  every 
part  of  Gidley  Common  in  which  fuel  could  be  found ;  but  that  the 
locus  in  quo  was  a  bed  of  granite  and  gravel,  on  which  nothing 
in  the  nature  of  fuel  had  ever  been,  or  could,  in  the  ordinary 
course  of  nature  have  ever  been,  found.  A  verdict  was  returned  for 
the  plaintiff  on  all  the  issues,  leave  being  reserved  to  move  to  enter 
a  verdict  for  the  defendant  on  the  traverses  of  the  right  of  common. 

Butt  having  obtained  a  rule  nisi  accordingly, 

Crowder  and  Greenwood  showed  cause  on  this  day  (i)  and  on 
December  6th  (2) : 

The  right  to  take  turf  is  from  its  nature  confined  to  those  spots  in 
which  fuel  can  be  found.  The  enclosure  of  this  spot  is  not  wrongful 
as  against  the  defendant :  it  can  in  no  way  prejudice  the  general 
right  to  take  turf  throughout  Gidley  Common,  as  on  this  spot  there 
never  was  and  never  in  the  ordinary  course  of  nature  could  be  any 
fuel.  In  Fawcett  v.  Strickland  (3)  Willbs,  Ch.  J.,  in  delivering 
judgment,  says :  *'  It  would  seem  to  be  absurd  to  say  that  a  lord 
cannot  inclose  against  common  of  pasture,  because  his  tenants  or 
some  other  persons  have  common  of  piscary  or  common  of  estovers 
in  the  same  waste ;  whereas  his  inclosure  may  be  no  interruption  to 
their  enjojrment  of  their  common  of  piscary  or  estovers,  nay  probably 
[  •122  ]  their  common  of  estovers  may  be  *better  for  such  inclosure.  If 
indeed  by  such  inclosure  their  common  of  piscary  or  their  common 
of  estovers  were  affected,  or  they  were  interrupted  in  the  enjoyment 
of  either  of  these  rights,  they  might  certainly  brmg  their  action,  and 
the  lord  (to  be  sure)  in  such  case  could  not  justify  such  inclosure  in 
prejudice  of  these  rights.  And  so  may  the  plaintiff  in  the  present 
case,  if  he  be  interrupted  in  the  enjoyment  of  his  common  of  turbary.'* 
The  issue  taken  here  is  not  as  to  the  general  right  of  turbary  iii 
Gidley  Common,  but  on  the  right  in  the  locus  in  quo.  There  was  no 
evidence  of  such  a  right,  which  is  not  of  common  right  but  must 
have  had  its  origin  in  a  grant  from  the  lord  :  Grant  v.  Gunner  (4)  ; 
but  there  was  not  nor  could  be  any  user  in  this  spot  from  which  to 
infer  a  grant.     Arlett  v.  Ellis  (r>)  was  referred  to  by  the  defendants 

(1)  Before  Patteson,  Coleridge  and  333  (6  T.R  747  ;  note  to  jS/i«A*M/»«irv. 
Erie,  J  J.  Peppiu), 

(2)  Before     Patteson,      Coleridge,  (4)  10  E.  K.  662  (1  Taunt  435, 447). 
Wightman  and  Erie,  ZZ.  (d)  31  R.  E.  214  (7  B.  &  C.  346);  Sam^ 

(3)  Willee,   57.  61;  5.  C.  3  E.  E.  v.  Oanie,  31  E.  E.  231  (9  B.  &  C.  671). 
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at  the  trial,  but  is  not  in  point ;  the  plaintiff  does  not  in  the  present      Pbardon 
case  claim  to  inclose  the  turf  grounds.  Underhill. 

Butt  and  Field,  contra  : 

Fuel  may  yet  grow  in  this  spot.  The  user  throughout  Gidley 
Common  is  evidence  of  a  grant  of  all  turf  present  and  future 
throughout  that  common. 

(Erle,  J. :  I  think  it  is ;  and  that  you  may  argue  as  if  you  had 
before  you  a  grant  to  take  turf  throughout  Gidley  Common.  But 
there  is  a  maxim  (l),  verba  generalia  restnnguntur  ad  hahilitatem  ret 
vel  persona,  and  the  example  Lord  Bacon  gives  (Maxims,  Beg.  10)  is 
that  a  grant  of  common  in  omnibns  terns  ineis  in  D.  shall  not  be 
stretched  to  common  in  my  orchard.  Is  not  a  grant  of  common  of 
turbary  in  Gidley  Common  to  be  restrained  to  those  parts  in  which 
it  can  be  used  ?) 

Stanley  v.  White  (2)  shows'  that  a  right  to  future  trees  may  be 
♦reserved :  why  not  to  future  turf  and  fuel  ?  [  ^128  ] 

(Erlb,  J.:  The  trees  might  in  the  ordinary  course  of  nature 
grow.  But  in  the  present  case  the  finding  of  the  jury,  which  was 
justified  by  the  evidence,  is  that  the  locus  in  quo  is  one  on  which 
fuel  never  could  grow.) 

The  right  is  one  thing,  the  exercise  of  it  another.  The  defendant 
by  his  plea  claims,  and  the  evidence  has  proved,  a  right  over  all 
Gidley  Common. 

(Patteson,  J.  mentioned  note  (k)  to  Osborne  v.  Rogers  (a).) 

Patteson,  J. : 

These  replications  appear  in  form  to  narrow  the  issue  offered  in 
the  pleas.  For  the  pleas  are  of  the  enjoyment  by  prescription,  and 
by  user  for  thirty  years,  and  sixty  years,  of  a  right  of  common  of 
turbary  throughout  Gidley  Common,  of  which  the  locus  in  quo  is 
averred  to  be  part ;  and  the  replications  traverse  the  right  in  the 
locus  in  qtio  only.  It  must  not  be  taken  that,  in  support  of  pleas  of 
user  under  Lord  Tenterden's  Act,  2  &  8  Will.  IV.,  c.  71,  it  is  necessary 
to  show  an  actual  exercise  of  the  right  in  the  very  spot ;  when  it  is 
parcel  of  a  larger  tract,  it  is  sufficient  to  show  user  over  that  larger 

(1)  Broom's  Maxims,  601,  2nd  ed.         339). 

(2)  12  R.  Ji.  ^U  (H  E^t.  332,  338,  (3)  1  Wm8,  Sftund.  269.  8th  ed. 
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Pkardon     tract.    But  the  evidence  must  be,  that  the  right  has  been  so  used 
Undbrhill.   over  the  larger  tract,  that,  taking  into  account  all  the  circumstances 
(as  is  laid  down  in  the  judgment  in  Maxwell  v.  Martin  (i)),  the 
contiguity  of  the  spot  to  those  on  which  the  right  has  been  exercised, 
its  hability  for  the  exercise  of  the  right,  and  all  the  other  circum- 
stances, the  jury  may  reasonably  infer  that  the  right  extended  over 
the  whole  of  the  larger  tract    including  the  spot  in  question. 
[  •J24  ]       Maxwell  v.  Martin  (i)  was  decided  entirely  *on  admissions ;  but  they 
were  very  full  and  clear.     It  was  an  action  of  trespass  for  breaking 
a  close  called  Lord's  Leys.     The  plea  was  that  Lord's  Leys  was  parcel 
of  Brockeridge  Common,  and  that  the  defendant  had  a  prescriptive 
right  to  take  stone  in  Brockeridge  Common.     The  replication  was, 
like  those  in  the  present  case,  a  traverse  of  the  right  in  Lord's  Leys. 
It  was  admitted  that  the  locus  in  quo.  Lord's  Leys,  was  a  part  of  the 
waste  called  Brockeridge  Common,  and  that  the  right  was  general 
over  the  waste,  with  the  exception  of  the  spot  in  question.    The 
Court  say  that  it  was  a  question  of  evidence ;  that  the  onus  of 
proving  the  right  lay  on  the  defendant ;  and  that  the  balance  was 
against  him.    Tindal,  Ch.  J.  says  (2),  "Now,  if  the  case  had  gone 
to  the  jury  upon  the  actual  production  of  evidence,  the  right  to  take 
stones  upon  the  Lord's  Leys  would  have  depended,  not  merely  on 
affirmative  evidence  of  the  exercise  of  that  right  on  the  particular 
spot ;  but  as  the  defendant  had  evidence  of  the  exercise  of  the  right 
of  getting  stone  on  the  whole  of  Brockeridge  Common,  the  jury 
might  have  inferred  the  right  as  to  the  particular  spot  in  dispute, 
from  the  mode  and  circumstances  under  which  the  right  was  exer- 
cised over  the  residue  of  the  common,  and  not  exercised  as  to  the 
Lord's  Leys.    Thus,  the  situation  of  the  Lord's  Leys,  the  quantity 
and  value  of  the  stone  under  it,  its  accessibility  or  convenience 
with  respect  to  the  tenement  of  the  defendant,  might  have  been 
important  evidence,  either  to  support  or  to  negative  the  inference  as 
to  the  exception  of  the  Lord's  Leys  from  the  original  grant,  or  from 
[^125]      the  prescriptive  right."     *I  cannot  distinguish  that  case  from  the 
present.    The  right  claimed  here  is  common  of  turbary,  which  is 
not  a  right  of  the  same  kind  as  common  of  pasture.    Common  of 
pasture  in  a  waste  extends  to  every  spot  on  which  there  is  food  for 
the  cattle,  and  also  to  every  spot  across  which  the  cattle  may  wander 
in  search  of  food,  though  there  be  none  on  the  spot  itself;  but 
common  of  turbary  from  its  nature  can  only  extend  to  grounds  pro- 
ducing fuel.    The  evidence  was,  and  the  jury  found,  that  fuel  never 
(1)  6  Bmg^.^522.  (2)  6  Bing.  at  p.  526), 
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had  been  on  the  spot  in  question.    They  were  not  asked  whether      Pkardon 

it  ever  could  possibly  grow  there ;  and  it  would  not  have  been  proper    undkrhill. 

for  them  to  speculate  on  that.     Maxwell  v.  Martin  (i)  decides  that 

evidence  of  user  of  the  right  on  the  larger  waste  was  admissible 

under  the  narrower  issue  raised  by  these  pleadings  :  and  that  is  an 

important  decision,  as  it  takes  away  the  principal  reason  given  in 

the  judgment  in  Morewood  v.  Wood  (2)  for  holding  the  replication 

in  that  case  bad  on  demurrer.    Here  the  evidence  of  user  over 

Gidley  Common  was  admitted ;  and  it  showed  that  the  right  had 

been  exercised  in  all  parts  where  fuel  was  found.     The  proper 

inference  to  be  drawn  from  such  user  was,  that  there  had  been  a 

grant  to  take  fuel,  confined  to  the  grounds  containing  fuel,  or  likely 

to  contain  it.     Therefore  I  think  that  the  verdict  was  rightly  found 

for  the  plaintifiF,  as  there  was  not  suflScient  evidence  from  which  to 

infer  a  grant  extending  to  the  locvs  in  quo,  on  which  no  fuel  ever 

was,  or  in  all  probability  ever  would  be,  found. 

Coleridge,  J. : 

I  am  of  the  same  opinion.  The  defendant  *says  that  a  grant  [  *i:f6  ] 
extending  over  the  whole  of  Gidley  Common  is  to  be  inferred  from 
the  user  proved.  The  inference  is  to  be  drawn  from  the  actual 
user  proved,  and  from  the  position  and  capability  for  user  of  the 
spot  in  question  ;  for  it  would  be  wrong  to  limit  the  right  to  those 
places  in  which  an  actual  user  is  specifically  proved.  The  plea  sets 
up  a  right  over  all  Gidley  Common,  and  avers  that  the  locvs  in  quo 
was  part  of  it.  The  replication  admits  the  minor  proposition  that  the 
loais  in  quo  was  part  of  Gidley  Common,  and  therefore  piinut  facie, 
but  not  conclusively,  subject  to  the  general  right ;  but  it  denies  that 
the  right  existed  in  the  loctis  in  quo.  The  right  is  supposed  to  be 
founded  on  an  ancient  grant,  and  the  question  is.  What  is  the  grant 
to  be  inferred  from  the  user  ?  The  jury  find  that  the  nature  of  the 
spot  is  such  that  from  the  time  of  legal  memory  no  fuel  could 
possibly  have  been  produced  there.  Then  I  think  the  jury  ought  not 
to  infer  that  there  was  a  grant  to  take  fuel,  extending  to  this  spot, 
which  would  be  an  absurdity.  It  is  a  question  of  evidence.  I  think 
the  evidence  is  in  favour  of  the  plaintiff. 

Erlb,  J.  (3) : 
I  also  think  the  verdict  for  the  plcuntiff  right.     From  the  manner 

(1)  6  Bing.  5:^2.  the  whole  argumeut,  declined  express-. 

(2)  2  R  B.  349  (4  T.  B.  167).  •  ing  any  opinion. 

(3)  WioHTMAN,J.,notl>avingheard 
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V. 

Undrbhill. 


Peabdon  in  which  the  point  was  reserved  the  defendant  is  entitled  to  every 
inference  in  his  favour  that  might  legitimately  be  drawn  from  the 
facts.  These  were  that  the  right  to  take  turf  was  exercised  gene- 
rally over  Gidley  Common  wherever  turf  was  to  be  found,  and 
that  the  locus  in  quo  was  part  of  Gidley  Common,  but  that,  from  its 

[  •127  ]  nature,  not  only  no  turf,  but  no  furze  nor  anything  fit  *for  fuel,  had 
ever  been  found  there,  or  could  be  expected  to  be  found  there.  Of 
course  some  convulsion  of  nature  or  some  geological  change  might 
convert  the  spot  into  a  turf  bog;  but  in  the  ordinary  course  of 
nature  no  fuel  could  ever  be  expected  there.  Then,  the  right  being 
one  founded  in  prescription  which  is  supposed  to  be  derived  from  an 
original  grant,  the  question  is.  What  grant  is  to  be  inferred  ?  The 
grant  should  be  inferred  to  be  one  corresponding  to  the  user,  which 
in  this  case  is  to  take  turf  in  Gidley  Common  wherever  turf  is  to  be 
found.  I  think  that,  if  a  grant  in  those  terms  were  produced,  it 
ought  not  to  be  construed  to  extend  to  a  part  of  Gidley  Common  in 
which  no  fuel  could  in  the  ordinary  course  of  nature  be  expected  at 
any  time  to  be  found :  and  I  therefore  think  the  prescriptive  right 
does  not  extend  to  such  a  spot. 

I  wish  to  guard  against  being  supposed  to  infringe  on  the  very 
legitimate  mode  of  proving  a  right  in  a  particular  spot  by  evidence 
of  acts  of  user  in  parts  of  an  entirety,  which  are  evidence  of  the  right 
over  each  spot  shown  to  be  part  of  that  entirety.  It  is  a  very 
reasonable  rule,  as  laid  down  and  qualified  in  Maxwell  v.  Martin  (i) : 
and  we  do  not  wish  to  infringe  on  it. 

Rule  discharged. 

IN   THE  EXCHEQUER  CHAMBER. 


I)fi\  18. 


1849.  SMALL  AND  Others  v.  GIBSON. 


(16  Q.  B.  128—141 ;  19  L.  J.  Q.  B.  147  ;  14  Jur.  368.) 
128  J  (16  Q.  B.  141—162  ;  S.  C.  20  L.  J.  Q.  B.  152 ;  16  Jur.  325.) 

[The  judgment  of  the  Court  of  Queen's  Bench  in  this  case  was 
reversed  by  the  Court  of  Exchequer  Chamber.  The  case  subsequently 
went  to  the  House  of  Lords,  where  the  judgment  of  the  Exchequer 
Chamber  was  affirmed.  It  is  reported  in  the  House  of  Lords  (under 
the  title  of  Gibson  v.  Small)  in  4  H.  L.  C.  358,  and  will  appear  in  a 
future  volume  of  the  Revised  Reports.] 

(1)  6  BiDg.  522. 
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(Error  from  the  Queen's  Bench.) 
BONAKKR  V.  EVANS  (I).  is^o. 

^   '  ^W.  27,28. 

(16  Q.  B.  162—175;  S.  0.  20  L,  J.  Q.  B.  137;  15  Jm-.  460.)  Dee.  3. 

Under  the  Pluralities  Act,  1838  (1  &  2  Vict.  c.  106),  a  writ  of  sequestration  [  1«2  1 
issued  from  the  Consistory  Court  of  the  diocese  of  W.,  reciting  that  the  Bishop 
had  issued  a  monition,  ordering  the  vicar  of  the  vicarage  of  C,  within  the 
diocese,  to  reside  on  his  benefice,  that  the  monition  was  served  on  the  vicar, 
and  he  returned  that  he  had  since  commenced  residence  in  consequence  of 
this  monition :  that  it  had  been  officially  reported  to  the  Bishop  that  the  vicar 
had  so  coinmenced  residence,  but  had  not  continued  to  reside,  and  had  not 
been  present  at  his  vicarage  house  four  months  on  the  whole  in  the  year 
following  the  monition  ;  that  the  Bishop  thereupon,  by  a  subsequent  order, 
ordered  him  to  proceed  to  and  reside  on  the  benefice  within  thirty  days ; 
which  order  had  not  been  complied  with:  and  the  Bishop  had  therefore 
directed  the  Court  to  sequester  tiie  profits  until  the  order  should  have  been 
complied  with,  or  satisfactoi-y  reason  for  non-compliance  shown  to  the 
Bishop :  whereupon  the  Court  sequestered  the  profits,  until  &c,  (as  before), 
dii-ecting  the  sequestrator  to  collect  them  and  out  of  the  same  to  cause  the 
cure  to  be  duly  served,  and  to  account  for  the  residue  &c. 

The  sequestrator  having  taken  the  profits  acconiingly,  an  action  of  debt 
for  money  had  and  received  was  brought  against  him  by  the  vicar.  It 
appeared  at  the  trial  that  the  sequestration  had  issued  without  notice  to  the 
vicar  to  show  cause  why  it  should  not  issue :  Held  by  the  Court  of  Exchequer 
Chamber,  on  error  and  bill  of  exceptions. 

That  notice  was  essential  to  the  right  of  the  sequestrator,  although, 
after  a  proper  preliminary  proceeding,  the  judgment  of  the  Bishop  is  final. 

And,  that  a  notice  warning  the  vicar,  after  he  had  made  return  to  the 
monition,  that,  unless  he  resided,  the  sequestration  would  issue,  was  not 
such  a  notice  as  wus  requisite. 

Also,  that  the  sequestration  could  not  be  considered  as  issuing  under 
sect.  56,  which  authorizes  the  Bishop  to  sequester  quousque  without  further 
monition  or  order,  when  the  clerk,  after  being  ordered  to  reside,  begins  to 
reside,  but,  before  the  expiration  of  twelve  mouths  thereafter,  wilfully 
absents  himself  for  one  month.    And 

That  the  action  of  debt  was  well  brought. 

It  is  advisable  that  the  sequestratiou  in  such  a  case  should  recite  the 
delinquency  and  the  Bishop's  adjudication  thereon;  and  that  the  previous 
monition  be  preceded  by  a  summons  to  show  cause  why  it  should  not  issue. 

Error  from  the  Court  of  Queen's  Bench,  with  a  bill  of  exceptions. 

The  declaration  was  in  debt  for  money  had  and  received ;  to  which       l^^l 
the  defendant  pleaded  Nunqiiam  indebitatus :  whereupon  issue  was 
joined.     The  cause  was  tried  before  Erlb,  J.,  at  the  sittings  in 
Westminster  after  Hilary  Term,  1850.     The  bill  of  exceptions,  so 
far  as  it  is  material  to  the  present  report,  stated  as  follows. 

The  plaintiff,  to  maintain  the  issue  on  his  part,  gave  in  evidence 
that  the  parish  of  Church  Honeyboume  is  in  the  county  and  diocese 
of  Worcester.    That  the  benefice  is  a  vicarage.    That,  on  the  6th 

(1)  Cited,  B.  V.  Cheshire  Lines  Ommittee  (1873)  L.  B.  8  Q,  B.  344,  348,  42 
L.  J.'M.:C.  100.— A.  C. 
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BoNAKER  May,  1817,  the  plaintiflf  was  duly  and  canonically  instituted  in  and 
Evans.  to  the  vicarage  of  the  said  parish  and  parish  church,  and  invested 
by  the  Bishop  of  Worcester  with,  and  inducted  into,  all  and  singular 
the  rights,  &c.  thereunto  belonging  ;  and  that  he  continued  thence- 
forth to  be  and  was  vicar  of  the  said  vicarage  and  parish  church, 
until  and  at  the  time  of  the  commencement  of  this  suit,  if  the  writ 
of  sequestration  hereinafter  mentioned  be  void.  That,  as  such 
vicar,  he  was,  during  all  the  time  aforesaid,  duly  invested 
with  all  and  singular  the  rights  belonging  to  the  vicarage,  and,  as  of 
right,  during  all  the  time  aforesaid,  entitled  to  all  the  tithes,  profits, 
[  *'^*  ]  &c.  of  the  parish.  That,  on  21st  *June,  1843,  plaintiff  was  duly 
licensed  by  the  present  Bishop  to  be  absent  from  his  said  benefice 
until  31st  December,  1843,  and  to  reside  at  Evesham,  distant  about 
five  miles  from  the  church  of  Church  Honeyboume.  That,  since 
the  last  mentioned  license  expired,  plaintifif  has  had  no  other  license 
granted  to  him  for  non-residence,  or  to  live  out  of  the  vicarage 
house.  That  plaintiflf  has  for  some  years  resided,  and  does  still,  reside 
with  his  family  at  Evesham.  That,  on  the  5th  November,  1846,  the 
present  Bishop  of  Worcester  caused  to  be  issued,  under  his  hand  and 
seal,  the  following  monition,  which  was  duly  served  upon  the  plaintiff. 

"Henry,  by  Divine  permission.  Lord  Bishop  of  Worcester,  to 
William  Baldwin  Bonaker,  clerk,  vicar"  &c.  "of  Church  Honey- 
bourne,  in  the  county  and  our  diocese  of  Worcester,  greeting. 
AVhereas  it  appears  to  us  that  you,  the  said  W.  B.  B.,  being  a  spiritual 
person  holding  a  benefice,  to  wit  the  said  vicarage  '*  &c.,  "  not  having 
a  license  to  reside  elsewhere  than  in  the  house  of  residence  belonging 
to  your  said  benefice,  nor  having  any  legal  cause  of  exemption  from 
your  residence,  do  not  suflficiently,  according  to  the  true  meaning 
and  intent  of  an  Act "  &c.  (1  &  2  Vict.  c.  106  (i)  ),  "  reside  on  your 
said  benefice :  We  do,  therefore,  under  and  by  virtue  of  the  power 
and  provisions  of  the  said  Act  of  Parliament,  monish  and  require 
you,  the  said  W.  B.  B.,  forthwith  to  proceed  to,  and  reside  on,  your 
said  benefice  of  C.  H.,  and  to  perform  the  duties  thereof,  and  to 
make  a  return  to  this  monition  within  fifty  days  after  the  issuing  of 
this  our  monition  on  this  day  issued.  Given  under  our  hand  and 
episcopal  seal  "  &c.     (5th  November  1846),  &c. 

That,  on  19th  December,  1846,  the  plaintiff,  in  obedience  to 
the  said  monition,  began  to  reside  in  the  said  vicarage  house ;  and, 

(1)  '*To  abridge  the  holding  of  better  provision  for  the  residence  of 
honefices  in  plurality,  and  to  make      the  clergy.*' 
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on  22nd  December,  1846,  he  made  and  transmitted  to  the  present     Bonaker 
Bishop  the  following  return  to  the  said  monition.  Evans. 

" To  the  Right  Reverend  *'  &c.  "I  W.  B.  B.,  vicar  of  C.  H.,  in  the 
diocese "  &c.,  "  as  by  this  my  affidavit,  solemnly  declare  that,  on 
Saturday,  *the  19th  instant,  I  took  possession  of,  and  commenced  L  ''^s  ] 
residence  in,  my  said  damp  and  uncomfortable  hole  of  a  vicarage 
house  at  C.  H.  aforesaid,  in  consequence  of  your  monition  served  on 
me  the  6th  day  of  November  last :  protesting  at  the  same  time  that, 
under  the  Act  of  Parliament  and  the  rural  dean's  certificate  already 
filed  in  the  Registrar's  Court  at  Worcester,  I  am  justly  entitled  to 
a  license  of  non-residence.  As  witness  my  hand  this  22nd  day  of 
December,  1846."     (Signed  by  plaintiflf.) 

That,  on  81st  May,  1847,  defendant,  as  secretary  of  the  present 
Bishop,  wrote  and  sent  to  the  plaintiff  the  following  letter. 

"  Worcester,  May  81,  1847.  Rbvd.  Sir  :  I  am  desired  by  the 
Bishop  of  Worcester  to  send  you,  on  the  other  side,  a  copy  of  the 
return  which  has  been  made  to  his  Lordship  of  the  residence  you 
have  kept  on  your  benefice  of  Church  Honeybourne  since  the 
service  of  the  monition  on  you  to  reside  in  November  last,  and  to 
inform  you  that  such  is  not  a  bond  fide  residence  on  your  living,  as 
required  by  the  Act  of  Parliament,  and  that,  unless  you  immediately 
commence  a  bond  fide  residence  thereon,  his  Lordship  will  be  under 
the  necessity  of  issuing  a  sequestration  of  the  profits  of  your 
benefice,  and  proceeding  thereon  according  to  the  directions  of  the 
Act  of  Parliament  in  that  case  made  and  provided.  I  am,"  &c. 
"  Chas.  Evans."  (Directed  to  defendant.)  "  Copy  return  of  the 
number  of  nights  Mr.  Bonaker  has  slept  in  the  vicarage  house  of 
Church  Honeybourne  since  service  of  the  monition.  1846. 
December :  Sat.  19th,  Sun.  20th,  Xmas  day  25th,  Sat.  26th,  Sun. 
27th.  1847.  January:  Sat.  2nd,  Sun.  8rd,  Sat.  9th,  Sun.  10th, 
Sat.  16th,  Sun.  17th,  Fri.  22nd,  Sat.  28rd,  Sun.  24th,  Sat.  80th, 
Sun.  81st.  February  :  Sat.  6th,  Sun.  7th,  Sat.  13th,  Sat.  20th,  Sun. 
21st,  Sat.  27th,  Sun.  28th.  March  :  Sat.  6th,  Sat.  18th,  Sun.  14th, 
Sat.  20th,  Sun.  21st,  Sat.  27th.  April:  Sat.  10th,  Sat.  17th, 
Sun.  18th,  Sat.  24th,  Sun.  25th.  May:  Sat.  1st,  Sun.  2nd, 
Sat.  8th,  Sun.  9th." 

That,  on  4th  June,  1847,  plaintiff  wrote  and  transmitted  to 
defendant  the  following  answer  to  the  foregoing  letter. 

"  Sib  :  In  reply  to  your  letter  of  the  31st  ult.,  enclosing,  by  order 
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RoKAKKR  of  the  Bishop, '  a  copy  return  of  the  number  of  nights  Mr.  Bonaker 
Evans.  has  slept  in  the  vicarage  house  at  Church  Honeyboume  since  service 
of  the  monition,'  I  beg  to  say  that  the  author  is  a  malicious  liar  ; 
and  I  dare  him  to  the  proof  of  it  in  the  public  Courts."  (The  letter 
added  some  remarks  on  the  supposed  authority  for  the  return,  and 
was  signed  by  the  plaintiff  and  directed  to  the  defendant. 

[  166  ]  That,  on  14th  December,  1847,  the  present  Bishop  caused  to  be 

issued,   under  his  hand  and  seal,  and  served    on   plaintiff,   the 
following  order  to  reside. 

"Henry,"  &c.  "to  the  Reverend  W.  B.  B.,  clerk,  vicar"  &c. 
"  Whereas,  by  our  monition,  given  under  our  hand  and  episcopal 
seal,  bearing  date ''  &c.  (5th  November,  1846),  "  we  did,  under  and 
by  virtue  of  the  powers  and  provisions  of  an  Act "  (1  &  2  Vict, 
c.  106),  "monish  and  require  you,  the  said  W.  B.  B.,  forthwith  to 
proceed  to  and  reside  on  your  said  benefice  of  C.  H.,  and  to  per- 
form the  duties  thereof,  and  to  make  a  return  to  such  our  monition 
within  fifty  days  after  the  issuing  of  that  our  monition  on  that  day- 
issued:  and  whereas  the  said  monition  was,  on  "  &c.  (6th  November, 
1846),  "  personally  served  upon  you,  by  showing  the  said  original 
monition  to  you,  and  leaving  with  you  a  true  copy  thereof ,  as  appear s 
by  the  certificate  endorsed  thereon,  and  an  aflBdavit  therewith  filed  : 
And  whereas,  by  an  affidavit  or  return  to  our  said  monition,  trans- 
mitted by  you  to  us,  bearing  date  the  22nd  day  of  December,  1846, 
you  solemnly  declared  that  you  took  possession  of,  and  commenced 
residence  in,  your  said  vicarage  house  at  C.  H.  on  Saturday  the 
19th  day  of  December,  1846,  in  consequence  of  our  monition  served 
upon  you  as  aforesaid  :  And  whereas  it  has  been  officially  reported 
to  us  that,  in  obedience  to  such  our  monition,  you  did  begin  to 
reside  upon  your  said  benefice  of  C.  H.  on  the  said  19th  day  of 
December,  1846,  but  that,  since  that  time,  you  have  not  continued 
to  reside  thereon,  but  have,  for  the  most  part,  absented  yourself 
therefrom,  and  that  the  several  times  of  your  being  present  at  your 
vicarage  house  since  the  said  19th  day  of  December,  1846,  when 
accounted  for  together,  have  not  amounted  to  four  months  in  the 
whole :  Now  we  do  hereby;  under  and  by  virtue  of  the  said  before 
mentioned  Act  of  Parliament,  order  and  require  you,  the  said 
W.  B.  B.,  to  proceed  to  and  reside  on  your  said  benefice  of  C.  H., 
within  thirty  days  after  the  service  hereof  upon  you.  Given  "  Jcc, 
(14th  December,  1847). 

That,  on  3rd  February,  1848,  the  Bishop  caused  to  he  issued  aqd 
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served  on  the  plaintiff  the  following  writ  of  sequestration,  under  the     Bomakrr 
seal  of  the  Consistory  Courfc  of  the  said  diocese.  KvI'nb. 

"Joseph  Phillimore,  LL.D.,  Vicar-General  in  Spirituals  of  the 
Right  Revd. "  &c.  "  Henry,"  &c.  *'  Lord  Bishop  of  Worcester,  and 
Principal  OflBcial  of  his  Consistory  Court,  there  lawfully  appointed. 
To  our  beloved  "  &c.  Charles  Evans,  of  "  the  College  Yard,  in  the 
city  of  Worcester,  gentleman,  greeting.  Whereas  the  said  Lord 
Bishop  of  Worcester  did,  under  *and  by  virtue  of  the  power  and  [  *Hi7  j 
provisions  of  an  Act "  &c.,  "  on  the  5th  day  of  November,  a.d.  1846, 
issue  a  monition,  under  his  hand  and  seal,  dated,"  &c.  (same  day), 
"  to  the  Rev.  W.  B.  B.  clerk,  vicar  "  &c.,  "  in  the  county  "  &c.,  "  and 
within  the  diocese "  &c,  (The  writ  then  recited  the  monition  of 
5th  November,  1846) :  "And  the  said  monition  was,  on  the  6th  day 
of  November,  a.d.  1846,  personally  served  on  the  said  W.  B.  B.,  by 
showing  "  &c.,  "  and  leaving  "  &c.,  **  as  appears  "  &c. :  "  And 
whereas  the  said  W.  B.  B.,  by  his  affidavit  or  return  to  the  said 
monition,  transmitted  by  him  to  the  said  Lord  Bishop  of  Worcester, 
bearing  date  the  22nd  day  of  December,  1846,  solemnly  declared 
that  he  took  possession  of,  and  commenced  residence  in,  his  vicarage 
house  at  C.  H.  on  Saturday  the  19th  day  of  December,  1846,  in 
consequence  of  the  said  monition  served  upon  him  as  aforesaid: 
And  whereas,  it  having  been  officially  reported  to  the  said  Lord  Bishop 
of  Worcester  that,  in  obedience  to  the  said  monition,  the  said 
W.  B.  B.  did  begin  to  reside  upon  his  said  benefice  of  C.  H.  on  the 
said  19th  day  of  December,  1846,  but  that,  since  that  time,  he  had 
not  continued  to  reside  thereon,  but  had,  for  the  most  part,  absented 
himself  therefrom  ;  and  that  the  several  times  of  his  being  present 
at  his  vicarage  house  since  the  said  19th  day  of  December,  1846, 
when  accounted  for  together,  had  not  amounted  to  four  months  in 
the  whole,  the  said  Lord  Bishop  of  Worcester, after  the  time  specified 
on  the  said  monition  for  the  return  thereof,  to  wit  on  the  14th  day  of 
December,  a.d.  1847,  by  his  order,  under  his  hand  and  seal,  bearing 
date"  &c.  (same  day),  ''after  reciting  the  said  monition  and  the 
said  service  thereof,  and  the  affidavit  or  return  made  thereto  by  the 
said  W.  B.  B.,  and  of  his  having  begun  to  reside  upon  his  said 
benefice  of  C.  H.,  and  of  his  having  absented  himself  therefrom,  did, 
under  and  by  virtue  of  the  before  mentioned  Act  of  Parliament, 
order  and  require  the  said  W.  B.  B.  to  proceed  to  and  reside  upon 
his  said  vicarage  or  benefice  of  C.  H.  within  thirty  days  after  the 
service  thereof :  And  whereas,  on  the  16th  day  of  December,  a.d. 
1847,  the  said  order  was  personally  served  upon  the  said  W.  B.  B, 
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BoNAKUii     by  then  showing  "  &c.  and  "  leaving  "  &c. ;  *'  and  such  order  has 
Evans.       ^^^  been  complied  with  by  the  said  W.  B.  B. :  And  whereas,  by  reason 
of  the  premises,  it  is  lawful  for  the  said  Lord  Bishop  to  sequester 
the  profits  of  the  said  benefice  until  such  order  shall  be  complied 
with,  or  such  sufiScient  reasons  for  non-compliance   therewith  as 
shall  be  deemed  satisfactory  by  the  said  Lord  Bishop  of  the  said 
diocese  for  the  time  being  shall  be  stated  and  proved,  as  in  and  by 
the  same  Act  is  in  that  behalf  mentioned  and  provided  :  And  whereas 
the  said  Lord  Bishop  hath  accordingly  directed  us  to  issue  a  seques- 
tration, limited  as  aforesaid,  of  the  said  profits :  We,  therefore,  in 
obedience  to  the  directions  of  the  said  Lord  Bishop,  do,  by  these 
presents,  sequester  the  profits  of  the  said  benefice  or  vicarage  of  G.H., 
until  the  order  aforesaid  be  complied  with,  or  such  reasons  as  afore- 
said for  non-compliance  therewith  be  stated  and  proved  as  afore- 
said ;  and  do  make  and  appoint  you,  the  said  Charles  Evans,  oar 
[•168]       sequestrator    *thereof,    during    our    pleasure  only;    giving   and 
granting  unto  you  our  full  power  and  authority  to  act  in  the  said 
sequestration,  and  by  virtue  thereof  to  collect "  &c. :  Power  was  then 
given  to  the  sequestrator  to  collect,  levy  &c.  all  and  singular  the 
profits  of  the  vicarage,  &c.,  and  the  same,  so  collected,  &c.,  to  expose 
to  sale  and  sell,  or  otherwise  to  make  the  best  composition  &c. ;  and, 
by  and  out  of  the  said  profits,  to  cause  the  cure  to  be  duly  served, 
and  all  other  duties  and  charges  incumbent  on  the  said  church  to 
be  duly  borne,   performed   (be. ;    provided   that  the  sequestrator 
should  render  to  the  Bishop,  or  his  successors  &c.,  or  to  the  Official 
Principal,  or  other  competent  Judge  &c.,  as  often  as  he  the  seques- 
trator should  be  lawfully  required,  a  just  account  of  the  said  profits, 
and  of  his  disbursements  and  other  transactions  under  the  seques> 
t ration ;  '^  and  such  sum  and  sums  of  money  as  shall  upon  such 
account  remain  in  your  hands  (such  account  being  first  examined 
and  allowed  "  etc.)  "  do  apply  or  pay,  or  cause  to  be  applied  or  paid, 
in  such  manner  as  the  said  Lord  Bishop,  or  his  successors  for  the 
time  being,  shall  direct  or  appoint  by  any  order  or  orders  to  be 
made  for  that  purpose  and  under  his  hand,  by  virtue  and  under 
the  authority  of  the  said  Act  of  Parliament,  and  filed  as  thereby 
required.     In  witness  "  &c.  (seal  of  the  Court  affixed).    Dated  a^; 
Worcester,  8rd  February,  1848. 

That  Charles  Evans,  in  the  said  writ  mentioned,  is  the  defendant 
in  this  action.  That,  in  pursuance  of  his  said  appointment  as  such 
sequestrator,  and  in  obedience  to  the  said  writ,  he  did  from  time  to 
time  collect  and  receive  into  his  hands,  from  dififerent  parishioners 
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and  tithe-payers  of  the  said  parish,  a  large  sum,  in  the  whole     Bonakbr 
amounting  to  28/.  11«.  lid.,  the  same  being  part  of  the  profits  of       evans. 
and  belonging  to  the  said  benefice.     That,  on  3rd  July,  1849,  that 
is  to  say,  while  the  said  sum,  so  collected  and  received  by  defendant, 
remained  in  his  hands,  and  before  the  commencement  of  this  suit, 
plaintiff  served  on  defendant  the  following  notice  and  demand. 

"  Sir  :  I  do  hereby  give  you  notice  that  the  sequestration,  dated 
the  3rd  day  of  February,  1848,  and  under  or  by  virtue  whereof  you 
have,  or  some  person  or  persons  on  your  behalf  has  or  have, 
illegally  taken  possession  of,  and  now  hold,  all  and  singular  the 
profits  of  my  benefice  or  vicarage  and  parish  church  of  C.  H.  in  the 
diocese  and  county  of  Worcester,  is  totally  null  and  void."  The 
notice  proceeded  to  demand  an  account  of  all  profits  *of  the  [  •leg  ] 
vicarage  received  under  the  sequestration,  or  otherwise :  and  full 
payment  and  restitution  of  all  such  profits  ;  adding  that  in  default 
of  compliance  the  plaintiff  would  forthwith  commence  an  action  or 
actions  at  law  against  defendant  for  recovery  of  such  profits,  and 
for  damages.  It  was  dated  3rd  July,  1849,  signed  by  plaintiff  and 
addressed  to  defendant. 

That  defendant  did  not  pay  to  plaintiff  the  said  money  or  any  part 
thereof,  but  wholly  refused  and  still  refuses  so  to  do.  That,  neither 
before  the  issuing  of  the  said  monition,  or  the  said  order  to  reside, 
or  the  said  writ  of  sequestration,  was  any  citation,  order  or  summons 
to  show  cause  why  they,  or  any  of  them,  should  not  issue  ever 
served  on  plaintiff;  nor,  otherwise  than  as  appears  by  the  docu- 
ments as  above  set  forth,  was  he  ever,  before  they  respectively  issued, 
heard  in  his  defence,  why  they  or  any  of  them  should  not  issue. 

That  plaintiff's  counsel  insisted  that  the  said  several  matters 
were  sufficient  and  ought  to  be  admitted  and  allowed  as  conclusive 
evidence  to  entitle  plaintiff  to  a  verdict,  and  prayed  the  Judge  to 
admit  and  allow  accordingly :  that  the  defendant's  counsel  insisted 
to  the  contrary:  that  the  Judge  declared  his  opinion  to  the  jury 
that  the  matters  were  not  sufficient  &c.,  and  with  that  direction 
left  them  to  the  jury.  That  the  jury  found  for  the  defendant. 
That  plaintiff's  counsel,  before  the  giving  of  the  verdict,  excepted 
to  the  opinion  of  the  Judge,  and  insisted  on  the  several  matters  as 
entitling  plaintiff  to  a  verdict.  Then  followed  formal  allegations 
as  to  tendering  and  sealing  the  bill ;  and  the  assignment  of  error, 
raising  (amongst  others)  the  point  decided  upon  by  the  Court. 

Joinder  in  error. 
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BoNAKER         The  case  was  argued  in  this  vacation,  November  27th,  before 
jjy*-j,^        Maule,  Cresswell  and  Talfourd,  JJ.,  and  Parke  *and  Piatt,  Barons,  and, 
[  •170  i       on  28th  November,  before  Talfourd  and  Williams,  JJ.,  and  Parke, 
Piatt  and  Martin,  Barons. 

Wldtehurst,  for  the  plaintiff  in  error  (plaintiff  below),  insisted 
that  the  sequestration  was  void,  inasmuch  as  the  plaintiff  had  not 
been  called  upon  to  show  cause  against  its  issuing.  He  proposed 
also  to  argue  that  the  instrument  of  sequestration  was  not  valid  on 
the  face  of  it ;  but  the  Court  called  on  Sir  F.  Thesiger,  for  the 
defendant  in  error  (defendant  below),  to  answer  the  first  objection; 
and  he  was  heard  upon  this  point  only.  The  judgment  of  the  Court 
suflSciently  shows  the  course  of  argument.  ^         t        ,^ 

Parke,  B.  now  delivered  the  judgment  of  the  Court.  After  stating  the 
facts  from  the  bill  of  exceptions,  his  Lordship  proceeded  as 
follows: 

It  was  conceded,  on  both  sides,  that  it  was  rightly  held,  in  the 
case  In  re  Bartlett  (i),  that  the  Bishop  is  the  proper  authority  to 
decide  whether  there  has  been  a  non-compliance  with  the  order  to 
reside,  under  sect.  54  of  stat.  1  &  2  Vict.  c.  106.  The  same  must 
be  said  of  the  wilful  absence  of  the  incumbent  for  a  month,  under 
the  56th  section.  Although,  according  to  the  letter  of  both  sections, 
the  fact  itself  of  disobedience  or  absence  is  apparently  made  a  con- 
dition precedent  to  the  power  of  sequestration,  it  is  clear  from  the 
context  that  the  adjudication  of  that  fact  by  the  Bishop  is  all  that 
is  required,  and  that  the  jurisdiction  to  determine  it  istoeaut  to  l>e 
[  •171  ]  *given  to  the  Bishop.  If,  then,  the  Bishop  decides  in  due  course 
that  either  event  has  happened,  the  truth  of  the  fact,  so  determined, 
can  never  be  a  matter  of  inquiry  for  a  jury. 

The  Bishop,  then,  acting  judicially  in  this  respect,  the  main 
question  for  our  consideration  is,  Whether  the  sequestration  ordered 
by  him  is  a  proceeding  simply  in  the  nature  of  a  distress  to  compel 
residence,  or  altogether,  or  even  in  part,  in  popnain  for  previous 
non-residence  or  absence.  If  it  be  the  latter,  then  the  Bishop 
ought  to  have  given  the  incumbent  an  "opportunity  of  being  heard 
before  it  was  issued ;  for  no  proposition  can  be  more  clearly  estal>> 
lished  than  that  a  man  cannot  incur  the  loss  of  liberty  or  property 
for  an  offence  by  a  judicial  proceeding  until  he  has  had  a  fair  oppor- 
tunity of  answering  the  charge  against  him,  unless  indeed  the 
Legislature  has  expressly  or  impliedly  given  an  authority  to  lurt 

(1)  77  R  R.  543  (3  Ex.  28).     See  Ex  parte  BarthU,  7G  K.  R.  324  (1 2  Q.  B.  -iSs). 
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without  that  necessary  preliminary.     This  is  laid  down  in  Bagg's     Bonakbb 
case  (i),  Rex  v.  The  Chancellor,  (6c.  of  the  University  of  Camhidge       bv^b. 
(Dr.  Bentley*8  case  (2) ),  Rex  v.  Benn  (a),  Harper  v.  Carr^i),  and  Rex 
V.  Go  skin  (6),  and  many  other  cases,  concluding  with  that  of  Capel 
V.  Child  (6),  in  which  Baylby,  B.  says  he  knows  of  no  case  in  which 
you  are  to  have  a  judicial  proceeding,  by  which  a  man  is  to  be 
deprived  of  any  part  of  his  property,  without  his  having  an  oppor- 
tunity of  being  heard.     That  case  was  a  very  strong  one,  and  shows 
♦how  firmly  the  Court  adhere  to  that  great  principle  of  justice,  that,      I  *^'^'^  1 
in  every  judicial  proceeding,  "  Qui  aliquid  statuerit  parte  inauditd 
cUterd,  ^quum  licet  statuerit,  non  aquus  fuent^'  {1). 

Now  we  all  think  that,  although  one  of  the  objects  of  the  pro- 
ceeding by  sequestration  may  be  to  enforce  future  residence,  another 
clearly  is  to  punish  past  delinquency.  Though  it  is  partly  in  the 
nature  of  a  distress,  it  is  partly  in  the  nature  of  a  penalty.  The 
sequestration  operates  as  a  forfeiture  of  part  of  the  profits;  for  they 
are  first  to  be  applied  to  the  expenses  of  serving  the  cure  under 
sect.  54,  afterwards  to  the  expenses  of  the  monition  and  sequestra- 
tion :  and,  however  short  the  time  the  sequestration  is  to  continue, 
these  are  to  be  paid.  But  a  more  important  consequence  is,  that, 
if  the  sequestration  continues  a  year,  by  sect.  58  the  benefice  is 
void.  If  two  sequestrations  are  incurred  in  the  space  of  two  years, 
it  is  also  void.  The  first  sequestration,  therefore,  is  one  step 
towards  the  loss  of  the  living,  and  certainly  must  be  treated  as 
penal.  We,  therefore,  feel  no  difficulty  in  saying  that,  before  it 
issues,  the  incumbent  ought  to  have  had  the  opportunity  afforded 
him  of  refuting  the  charge  of  disobedience  to  the  monition  in  one 
case,  a  wilful  absence  in  the  other,  or  offering  a  lawful  excuse  for 
either,  unless  the  Act  of  Parliament  shows  the  intention  of  the 
Legislature  that  the  Bishop  should  act  in  such  a  proceeding  ex  parte 
without  hearing  the  person  to  be  punished. 

It  does  not  appear  to  us  that  any  clauses  in  tl^s  Act  of  Parlia- 
ment, stat.  1  &  2  Vict.   c.   106,   raise  any  inference  *that  the       [  *^''^  -I 
Legislature  meant  to  authorize  the  Bishop  to  depart  from  the  usual 
course  and  to  proceed  ex  parte.    The  power  to  ask  annual  questions, 

(1)  11  Co.  Eep.  93  b,  99  a.  the  argument,  to  tlie  language  of  the 

(2)  1  Strange,  557.  Judges  in  In  re  Hammersmith  Rent" 

(3)  6  T.  R.  198.  charge,  4  Ex.  87. 

(4)  4  R.  R.  440  (7  T.  R.  270).  (7)  During  the  argument  reference 
(6)  4  R.  R.  633  (8  T.  R.  209).  was  made  to  Kinning  v.  Buchanan, 
(6)  37  R.  R.  761  (2  Cr.  &  J.  558);  79  R.  R.  490    (8  C.    B.    271),    and 

8.  C.   2  Tyr.  689.    As  to  this   case,      Kinning*8  case,   10  Q.  £.  730.     See 
reference  was  made,  in  the  course  of      Hammofnd  y.  Bendy  she,  13  Q.  B.  869, 
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BoKAKSR  not  questions  pro  re  natd,  mentioned  in  the  schedule  (i),  for  the 
BvANs.  double  purpose  of  the  Bishop's  information  and  also  for  affording 
a  better  security  for  the  performance  of  the  duties  of  the  clergy, 
cannot  dispense  with  this  necessary  requisite  to  the  due  adminis- 
tration of  justice  :  and  there  is  no  other  that  seems  to  us  to  raise 
the  inference  that  such  a  course  was  intended  by  the  Legislature. 

The  Act  of  Parliament  in  question  in  Capel  v.  Child  {2),  viz. 
stat.  67  Geo.  III.  c.  99,  s.  50,  which  authorized  the  Bishop  to 
proceed  either  of  his  own  knowledge  or  upon  proof  by  affidavit, 
afforded  a  very  strong  argument  in  favour  of  such  an  intention ; 
yet  it  did  not  prevail :  and  there  is  no  part  of  this  Act  which  leads 
to  anything  like  so  strong  an  inference  of  the  intent  to  dispense 
with  this  great  principle  of  justice,  that  none  is  to  be  condemned 
unheard. 

But  then  it  is  contended  that,  prior  to  the  issuing  the  sequestra- 
tion, the  incumbent  had  the  sufficient  opportunity  which  the  law 
requires,  as  the  letter  of  the  defendant,  the  Bishop's  secretary,  sent 
to  the  plaintiff  prior  to  the  issuing  of  the  sequestration,  ought  to 
be  considered  as  affording  him  an  ample  opportunity  of  making  his 
defence. 

We  do  not  mean  to  say  that  the  Bishop  was  bound  to  proceed  to 
hear  the  charge  with  the  same  formalities  as  are  adopted  in  pro- 
ceedings before  Courts.  No  greater  degree  of  form  can  be  requisite 
than  is  sufficient  to  justify  a  superior  in  removing  an  inferior  officer 
[  •174  ]  for  ^delinquency,  a  rector,  for  instance,  before  he  removes  a  parisli 
clerk.  But  it  is  essential  that  the  charge  should  be  intimated  to 
the  supposed  delinquent,  and  that  he  should  have  a  fair  opportunity 
of  refuting  it.  Does  then  the  letter  in  question  answer  this  descrip- 
tion ?  We  think  not.  It  does  not  purport  to  call  upon  him  to  deny 
or  excuse  his  wilful  absence,  or  the  disobedience  of  the  monition, 
before  or  to  the  Bishop,  or  else  a  sequestration  would  issue ;  but  it 
is  written  alio  intuitu,  to  threaten  him  with  a  sequestration  unless 
he  should  reside.  We  do  not  think  that  this  amounts  to  that 
hearing  of  the  party  accused  which  the  law  requires.  Besides,  if 
it  did,  the  sequestration  did  not  issue  on  an  adjudication  by  the 
Bishop,  under  the  56th  section,  that  the  plaintiff  had  been  guilty 
of  wilful  absence ;  for  the  Bishop  issued  an  order  to  reside,  and 
afterwards  sequestrated  for  disobedience  of  that  order. 
We  do  not  say  that  the  proceeding  by  order  which  is  not  within 

(1)  The  first.  (2)  37  B.  R  761  (2  Or.  &  J.  658)  ; 

S.  a  2  Tyr.  689. 
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the  terms  of  the  66th  section  was  an  illegal  order:  indeed  we  think  Bokakek 
that,  as  this  measure  was  clearly  dictated  hy  the  Bishop's  desire  eva.vs. 
not  to  act  harshly  against  the  plaintiff,  so  also  his  Lordship  was 
authorized  to  adopt  it  by  law.  The  Act  of  Parliament  is  far  from 
being  accurately  or  clearly  worded ;  but  we  think  the  Bishop  was 
in  this  respect  perfectly  justified.  But  then,  when  the  order  was 
issued  and  disobeyed,  he  should  not  have  proceeded  to  punish  the 
disobedience  by  sequestrating  without  giving  the  plaintiff  a  fair 
opportunity  of  being  heard:  and  the  omission  to  do  so,  in  our 
opinion,  renders  the  subsequent  sequestration  void.  He  only  in 
effect  extended  the  time  for  the  incumbent's  residence,  and  gave 
him  a  locus  poenitentia. 

On  the  ground,  then,  that  this  sequestration  was  void  *for  the       [*\n] 
reasons  before  given,  we  think  that  the  plaintiff  was  entitled  to 
recover. 

It  is  therefore  unnecessary  for  us  to  decide  whether  the  form  of 

the  instrument  of  sequestration  was  sufficient :  and  we  should  not 

do  so  without  hearing  the  argument  of  Sir  F.  Thesiger  upon  that 

point.    But  it  will  not  be  improper  to  suggest  that,  in  acting  upon 

this  statute,  it  will  be  advisable  for  the  Bishop's  officers  to  take 

care  for  the  future  that  the  instrument  of  sequestration  recites  the 

delinquency  in  respect  of  which  it  issues,  and  the  Bishop's  adjudi- 

tjation   upon  it.      Further,   as  a  measure  of  precaution,  it  may 

prevent  an  objection  hereafter  if  even  the  monition  be  preceded 

by  a  notification  to  the  incumbent  of  the  charge  against  him,  in  the 

nature  of  a  summons  to  show  cause  ;  for  even  the  monition  has  a 

penal  character,  as  the  incumbent  is,  by  sect.  66,  bound  to  pay  the 

costs  of  it  at  all  events,  and  the  Bishop  acts  judicially  in  issuing  it 

by  sect.  54. 

Judgment  reversed^  and  venire  de  novo  aivarded. 


IN    THE    QUEEN^S    BENCH. 


THOMPSON   V,  THOMAS  NYE(i).  >»«>• 

Bee.  5, 
(16  a  B.  175—181 ;  S.  C.  20  L.  J.  a  B.  8.5 ;  15  Jur.  285.)  

Action  for  words  imputing  unnatural  practices.    The  declaration  alleged,         L  1 '^  J 
at  the  conclusion,  that  by  means  of  the  committing  of  the  g^evances 
plaintiff  had  been  injured  in  his  good  name,  and  brought  into  public 
infamy,  and  was  shunned  by  divers  persons  (not  named).    Plea,  Not  guilty. 

Held  that,  upon  this  issue,  defendant  could  not  ask  a  witness  whether 

(1)  Cited,  Scott  v.  Sampson  (1882)  8  Q.  B.^.  491, 502,  51  L.  J.  Q.  B.  380.— A.  C. 
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TiiOMPBOK  he  had  heard  that  the  plaintiff  was  addicted  to  such  practices;  the  question 

''•  being  general,  and  not  confined  to  reports  existing  at  the  time  of  the 

^^^  slander. 

Qtuere,  whether  the  question,  if  so  confined,  could  have  been  put. 

Cask  for  words.  The  declaration  (without  any  previous  averment 
[  *176  ]  as  to  plaintiff's  character)  charged  *that  defendant,  contriving  to 
injure  plaintiff,  in  a  discourse  concerning  plaintiff,  in  the  presence 
and  hearing  of  divers  &c.,  falsely  and  maliciously  spoke  and  pub- 
lished, of  and  concerning  plaintiff,  the  false  &c.  words  following. 
The  words  were  then  set  out,  which  imputed  to  plaintiff  the 
practice  of  unnatural  crimes,  and,  in  addition,  asserted  that  he  had 
made  indecent  attempts  on  the  defendant  and  others.  *'  By  means 
of  the  committing  of  which  said  grievances  the  plaintiff  hath  been 
and  is  greatly  injured  in  his  good  name,  credit  and  reputation,  and 
brought  into  public  scandal,  infamy  and  disgrace,  and  hath  been 
and  is  shunned  and  avoided  by  divers  persons,  and  otherwise 
injured.     To  the  plaintiff's  damage  "  &c. 

Plea :  Not  guilty.     Issue  thereon. 

On  the  trial,  before  Wilde,  Ch.  J.,  at  the  Surrey  Spring  Assizes, 
1850,  the  speaking  of  the  words  by  the  defendant  having  been 
proved,  his  counsel  proposed  to  ask  a  witness,  in  cross-examination, 
whether  he  had  not  heard  from  other  persons  that  the  plaintiff  was 
addicted  to  practices  of  this  kind.  The  question  was  objected  to : 
and  the  Lord  Chief  Justice  ruled  that  it  could  not  be  put. 
Verdict  for  plaintiff. 

In  Easter  Term,  1850,  J.  H.  Parry  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  of  this  rejection  of  evidence. 

Hawkins  appeared  on  this  day  to  show  cause :  but  the  Court 
called  on 

J.  H.  Pairy^  in  support  of  the  rule : 

The  object  of  the  question  was,  not  to  show  the  truth  of  the 

words  (which  could  be  done  only  under  a  plea  of  justification),  but 

[*m  ]      to  *mitigate  the  damages.     The  declaration  concludes  with  alleging 

a  loss  of  character:    the  extent  of  the  loss  depends  upon  the 

character  previously  possessed.     Such  evidence  was  admitted,  on 

this  ground,  in  Earl  of  Leicester  v.   Walter  (i),  v.  Moor  (2), 

Hardy  v.  Alexander  (8)  and  Moore  v.  Ostler  (4) ;  and  Buncombe  v. 

(1)  2  Camp.  251.  3rded. 

(2)  1  M.'&  S.  284.  (4)  BoRooe,  Ev.  N.  P.  442,  8th  cd. 

(3)  2   Stark,  on  Ey.  642,  note  (e), 
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Daniel  (i)  is  to  the  same  effect.    In  a  note  to v.  Moor  (2)  there     Thompson 

is  a  case  of  Snowdon  v.  Smith  (8),  where  Chambbb,  J.  refused  to  nyIb. 
allow  such  a  question  to  be  put :  but  there  issue  had  been  joined 
on  a  plea  of  justification ;  which  was  the  ground  of  the  decision. 
It  is  not  necessary  to  inquire  whether  the  distinction  be  sound : 
here  is  no  such  plea.  The  question  is  discussed  in  1  Taylor  on 
Evidence,  256-8  (4),  where  the  author  arrives  at  the  conclusion  that 
the  evidence  is  admissible  even  where  there  is  a  plea  of  justification 
which  has  failed.  Jones  v.  Stevens  (5)  is,  however,  a  direct  authority 
against  the  admission  of  the  evidence.  There  was,  indeed,  a  justifi- 
cation in  that  case ;  but  the  Court  does  not  make  that  the  ground 
of  the  judgment.  In  Waithinan  v.  Weaver  (e)  Lord  Tkntbrden 
proposed  to  refuse  the  evidence,  in  order  that  a  bill  of  exceptions 
might  be  tendered :  but  there  the  evidence  would  have  been  of 
reports  of  specific  facts,  not,  like  the  evidence  tendered  in  this  case, 
of  general  *repute.  I  'its  ] 

(WiGHTMAN,  J. :  The  report,  if  proved,  might  be  merely  one  set 
on  foot  by  the  defendant  himself.) 

That  might  be  shown  by  the  plaintiff.  Such  a  topic  might  no  doubt 
be  fairly  urged  upon  the  jury. 

(Coleridge,  J.:  Your  question  was  not  confined  to  reports 
prevalent  before  the  slander  was  uttered  by  the  defendant.  The 
question  admitted  in  the  Cornish  case  (7)  was  so  put.) 

It  has  been  said  that  to  call  upon  the  plaintiff  to  meet  this  kind  of 
evidence  would  be  a  hardship :  but,  on  the  other  hand,  there  is  a 
hardship  in  singling  out  one  person  for  defendant  in  a  case  where 
rumours  have  been  generally  prevalent.  If  the  law  were  once 
established,  the  plaintiff  would  come  to  the  trial  prepared. 

(Patteson,  J. :  He  could  not  call  the  evidence  in  the  first  instance ; 

and,  in  answer,  he  could  only  call  persons  to  prove  that  they  had 

not  heard  the  rumours.) 

{\)  Ciiedm  Specie y.PhilHp8,1T>ow\,  to  the  former    report,   the    evidence 

P.  C.  472.  offered  was  of  **  facts ;  **  and  the  rejec- 

(2)  1  M.  <&  S.  284.  tion  much  more  decided  than  appears 

(3)  1  AI.  &  S.  286,  note  (a),  by  the  latter  report.      Nor   does    it 

(4)  See  10th  ed.  pp.  279  —  281,  appear  by  the  former  report  that  the 
§§  359 — 361 .  evidence  was  withdrawn.   See  1 1  Price, 

(6)  25  B.  B.  714  (11  Price,  235).  269. 

(6)  25  B.  B.  770  (Dowl.  &  By.N.  P.  (7)  Richards  v.  Richards,  62  B.  B. 

10);  8.  a  11  Price,  267,  n.    According      831  (2  Moo.  &  Bob.  557). 
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Thompson     The  hardship  is  not  greater  than  in  an  action  for  seduction  or 
Nyb.         criminal  conversation,  where  evidence  lowering  the  character  is 
given  by  the  defendant :  1  Taylor  on  Evidence,  256. 

(Erlb,  J. :  In  such  cases,  I  have  known  many  instances  where 
specific  facts  were  proved ;  none  where  the  evidence  was  of  general 
bad  character. 

Coleridge,  J. :  I  recollect  trying  an  action  for  seduction  on  the 
Home  Circuit,  where  it  was  proved  that  the  plaintiff  kept  a 
mistress. 

Erlb,  J. :  In  such  cases  "  character  "  means,  not  reputation,  but 
conduct. 

WiGHTMAN,  J. :  That  evidence  must  be  confined  to  the  state  of 
things  existing  before  the  cause  of  action.) 

Such  a  limitation  was  not  insisted  upon  on  this  trial :  the  ques- 
tion was  rejected  absolutely.  The  plaintiff's  counsel  might  have 
[  •179  ]  re-examined  to  show  the  time.  Besides,  the  existence  of  the  *rumour 
at  any  time  is  evidence  from  which  a  jury  may,  if  they  think  right, 
infer  that  it  existed  earlier;  as  the  defendant,  in  an  action  for 
injuring  plaintiff  by  driving  over  him,  may  prove  the  plaintiff's 
lameness  after  the  accident  and  ask  the  jury,  from  the  then  state  of 
the  defect,  to  infer  that  it  existed  before. 

(Pattbson,  J. :  If  it  is  any  element  of  such  evidence,  that  the 
plaintiff  took  no  notice  of  the  rumours,  the  evidence  should  go 
farther,  and  show  that  he  had  heard  of  them.) 

Even  if  that  were  the  principle,  the  first  question,  as  to  the  fact  of 
the  rumours,  ought  not  to  be  stopped.  But  the  principle  is,  that 
the  evidence  affects  the  value  of  the  character  for  the  loss  of  which 
compensation  is  sought. 

(WiGHTMAN,  J.  referred  to  Woolmer  v.  Latimer  (i).) 

Patteson,  J. : 

Without  deciding  the  general  point,  or  giving  any  opinion  upon 
it,  I  am  of  opinion  that  the  question  must,  at  any  rate,  be  confined 
to  rumours  existing  before  and  at  the  time  of  the  uttering  of  the 
(1)  1  Jur.  119  (Exchequer,  Nisi  PriuB). 
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words  which  are  the  subject  of  the  action.  If  any  other  rule  Thompson 
prevailed,  the  consequence  might  be  that  a  man  might  circulate  a  i^y's. 
slander,  and  then  call  as  witnesses  all  persons  who  had  heard  the 
slander  from  him,  and  thus  avail  himself  of  his  own  wrongful  act. 
Now  the  question,  as  proposed  at  the  trial,  was  not  so  confined. 
This  rule  therefore  must  be  discharged,  whatever  be  the  ultimate 
decision  as  to  the  right  of  inquiring  into  the  existence  of  rumours 
at  the  time  of  the  slander. 

GOLEBIDOE,  J. : 

When  a  question  is  admissible  only  if  *put  with  a  qualification,  [  •iso  ] 
the  party  who  proposes  to  put  it  generally  is  not  entitled  to  require 
the  other  side  to  reduce  its  extent  by  cross-examination.  On  the 
authorities,  I  am  clearly  of  opinion  that  the  question  was  here 
proposed  in  too  general  a  form,  and  is  liable  to  the  objection 
explained  by  my  brother  Fattbson,  whose  example  I  shall  follow  in 
abstaining  from  an  expression  of  opinion  on  the  general  point. 
I  will  go  only  so  far  as  to  say  that  I  do  not  wish  it  to  be  supposed 
that  I  am  in  favour  of  allowing  the  question  to  be  put  even 
in  its  most  limited  form:  my  present  impression  is  against 
doing  so.  » 

WiGHTMAN,  J.  : 

In  the  course  of  the  argument  I  intimated  an  opinion  which 
struck  me,  namely,  that  the  very  report  of  which  the  defendant 
proposed  to  give  evidence  might  have  been  occasioned  by  his  own 
slander.     The  general  question,  I  think,  appears  to  have  been 

admitted  only  in  one  case, v.  Moor  (i).     That  case,  however, 

was  decided  on  the  authority  of  Earl  of  Leicester  v.  Walter  (2),  in 
which  it  is  clear  that  the  question  was  confined  to  reports  existing 
at  the  time  of  the  slander.  On  the  general  point  I  give  no 
opinion. 

Erle,  J. : 

I  have  no  doubt  that  the  question,  in  its  general  form,  was 
inadmissible.  It  is  not  necessary  to  give  any  opinion  as  to  the 
admissibility  of  the  question  in  a  qualified  form :  many  learned 
Judges  have  admitted  it ;  but  they  all  acted  on  a  decision  at  Nisi 
Prius,  Earl  of  Leicester  v.  Walter  (2),  which  it  was  not  worth  the 

(1)  1  M.  &  S.  284.  ,         (2)  2  Camp.  251. 
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Thompson     plaintiff's  while  to  question.     But  in  Jones  v.  Stevetis  (i)  the  *point 
Nyr         was  brought  before  the  full  Court  of  Exchequer;  and  there  the 
[  *i8i  ]      question  was  held  to  be  inadmissible  in  its  general  form. 

Rule  discharged. 


^s^^-  DANIEL  V.  MOETON. 

Dee.  6. 
(16  Q.  B.  198-217 ;  S.  C.  20  L.  J.  Q.  B.  98 ;  15  Jur.  699.) 

r  198 1 

'■        •'  The  Bishop  of  N.,  within  which  diocese  were  the  perpetual  curacy  of  W. 

and  the  rectory  C,  addressed  an  instrument  to  D.,  the  perpetual  curate 
of  W.,  under  the  episcopal  seal,  setting  forth  that  he,  the  Bishop,  did,  by 
these  presents,  **  unite,  annex  and  incorporate  the  aforesaid  rectory  of  C, 
with  all  its  rights,  members  and  appurtenances,  to  and  with  the  aforesaid 
perpetual  curacy  of  W.,  during  your  incumbency  on  the  same,  and  so  long 
as  you  shall  be  perpetual  curate  there,  and  no  longer,  by  our  ordinary 
authority,  and  as  much  as  in  us  lies  and  the  laws  and  statutes  of  this  realm 
do  permit,  and  not  otherwise  ;  so  that  you  the  aforesaid  rectory  of  C.  with 
the  aforesaid  perpetual  curacy  of  W.  may,  as  one  benefice,  so  long  as  you 
are  perpetual  curate  of  the  said  perpetual  curacy  of  W.,  retain,  and  the 
fruits  "  &c.  '*  of  both  the  said  benefices  (the  burdens  and  charges  due  on 
the  same  being  by  you  sustained)  i-eceive,  convert  and  apply  to  your  own 
use,  freely  and  lawfully,  any  ecclesiastical  ordinance  to  the  contrary  not- 
withstanding. Proyided,  nevertheless,  that  you  have  and  keep  a  sufficient 
curate,  licensed  and  approved  by  our  ordinary  authority,  to  instruct  and 
***  teach  the  people  of  the  parish  in  which  you  shall  not  reside ;  and  provided 

also  that,  if  you  shall  at  any  time  hereafter  be  collated  or  instituted  to  any 
other  benefice  whatsoever,  that  then  our  union  shall  be  null  and  void  to  all 
intents  and  purposes  in  the  law,  as  if  the  same  had  never  been  granted  :  " 

Held,  assuming  that  the  Bishop  had  power  to  unite  the  two  benefices 
into  one  without  the  assent  of  the  Crown,  Chapter  or  patron3(as  to  which 
quoere) :  That  the  instrument,  on  the  whole,  did  not  show  an  intention  to 
effect  such  a  union. 

That  therefore  (W.  and  C.  being  fifty  miles  from  each  other),  D.,  while 

resident  at  C,  was  non-resident  at  W.,  within  the  Pluralities  Act,  1838 

1  &  2  Vict.  c.  106) ;  and  the  Bishop  might,  under  sect.  83,  while  D.  was 

receiving  the  profits  of  both  livings,  appoint  a  stipend  to  the  curate  of  W., 

and  enforce  the  payment  by  monition  and  sequestration  of  W. 

That  the  f^ct  of  non-payment  of  the  salary  must,  after  the  summons  and 
sequestration,  be  assumed  to  have  been  duly  proved  before  the  Bishop,  and 
it  could  not  be  objected  that  D.  had  not  due  notice  of  all  the  facts. 

That,  in  an  action  for  money  had  and  received  brought  by  D.  against  the 
sequestrator  for  the  purpose  of  impeaching  the  sequestration,  D.  could  not 
insist  that  he  had  vacated  the  benefice  of  W.  by  adopting  that  of  C«, 
inasmuch  as  his  right  of  action  depended  upon  his  being  incumbent  of  W. 

Assumpsit  for  money  had  and  received,  and  on  an  account  stated. 
Plea :  Non  assumpsit.    Issue  thereon. 

On  the  trial,  before  Parke,  B.,  at  the  Norfolk  Summer  Assizes, 
[  *199  ]       1848,  a  verdict  was  found  for  the  plaintiff  for  ^25L  \\s.  9<f.,  subject 

(1)  23  K.  B,  714  (11  Price,  235). 
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to  the  opinion  of  this  Court  on  a  case,  which  was  substantially  as      Dasibl 

follows.  MOBTON. 

The  plaintiflf  was,  on  26th  January,  1835,  duly  appointed  and 
licensed  to  the  perpetual  curacy  of  West  Somerton,  in  Norfolk,  a 
benefice  with  cure  of  souls ;  and  was,  on  15th  March,  1886,  duly 
presented,  instituted  and  inducted  to  the  rectory  of  Combs  in  Suffolk, 
also  a  benefice  with  cure  of  souls.  In  1836,  and  before  plaintiff 
was  so  instituted  or  inducted,  the  late  Bishop  of  Norwich,  in  whose 
diocese  both  the  parishes  of  West  Somerton  and  Combs  were,  gave 
and  granted  to  the  plaintiff  an  instrument  in  writing,  under  the 
episcopal  seal,  in  the  following  words. 

"  Henry,"  &c.  "  Bishop  of  Norwich,  to  our  beloved  "  &c.  "  Eichard 
Daniel,  clerk,  perpetual  curate  of  the  perpetual  curacy  and  parish 
church  of  West  Somerton  in  the  county  of  Norfolk,  and  also  to  be 
rector  of  the  rectory  and  parish  church  of  Combs  in  the  county  of 
Suffolk,  and  respectively  within  our  diocese  of  Norwich  and  juris- 
diction :  sendeth  greeting.  Whereas  divers  good  causes  have  been 
before  us  alleged,  and  upon  previous  and  due  examination  of  the 
same  have  by  us  been  allowed  and  approved  of,  we  do,  by  these 
presents,  unite,  annex  and  incorporate  the  aforesaid  rectory  of 
Combs,  with  all  its  rights,  members  and  appurtenances,  to  and 
with  the  aforesaid  perpetual  curacy  of  West  Somerton,  during  your 
incumbency  on  the  same,  and  so  long  as  you  shall  be  perpetual 
curate  there,  and  no  longer,  by  our  ordinary  authority,  and  as  much 
as  in  us  lies  and  the  laws  and  statutes  of  this  realm  do  permit,  and 
not  otherwise  ;  so  that  you  the  aforesaid  rectory  of  Combs  with  the 
aforesaid  perpetual  curacy  of  West  Somerton  may,  as  one  benefice, 
so  long  as  you  are  perpetual  curate  *of  the  said  perpetual  curacy  of  [  *200  ] 
West  Somerton,  retain,  and  the  fruits,  income  and  increase  of  both 
the  said  benefices  (the  burdens  and  charges  due  on  the  same  being 
by  you  sustained)  receive,  convert  and  apply  to  your  own  use,  freely 
and  lawfully,  any  ecclesiastical  ordinance  to  the  contrary  notwith- 
standing. Provided,  nevertheless,  that  you  have  and  keep  a 
sufiicient  curate,  licensed  and  approved  by  our  ordinary  authority, 
to  instruct  and  teach  the  people  of  the  parish  in  which  you  shall 
not  reside ;  and  provided  also  that,  if  you  shall  at  any  time  here- 
after be  collated  or  instituted  to  any  other  benefice  whatsoever,  that 
then  this  our  union  shall  be  null  and  void  to  all  intents  and  pur- 
poses in  the  law,  as  if  the  same  had  never  been  granted.  In 
testimony  whereof,  we  have  caused  our  episcopal  seal  to  be  hereunto 
affixed.    Dated  "  &c.  (16th  March,  1886,  81st  year  of  consecration.) 
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damibl  On  9th  August,  1886,  defendant,  then  being  a  clerk  in  holy  orders, 

MoBTON.  was  <July  licensed  and  approved  by  the  said  late  Bishop  to  the  curacy 
of  West  Somerton  (being  that  one  of  the  parishes  aforesaid  in  which 
plaintiff  did  not  reside)  on  the  nomination  of  the  plaintiff,  at  a 
salary  of  501.  per  annum.  And  defendant,  having  first  taken  the 
oaths  and  subscribed  the  articles  as  by  law  required,  from  thence 
until  March,  1847,  performed  the  duties  of  curate  of,  and  instructed 
the  people  of,  the  said  parish.  The  plaintiff  has  always  continued 
to  hold  both  preferments,  has  not  been  collated  or  instituted  to  any 
other  benefice,  and  has  always  resided,  since  he  became  rector  of 
Combs  as  aforesaid,  and  still  resides,  in  the  said  parish  of  Combs, 
which  parish  is  distant  fifty  miles  from  West  Somerton;  and 
has  not,  at  any  time  during  that  period,  actually  resided  at  W^est 
Somerton. 
[  201  ]  On  17th  April,  1848,  defendant,  claiming  to  be  sequestrator  of 

the  said  perpetual  curacy  of  West  Somerton,  under  the  authority 
of  the  Acts  and  proceedings  hereinafter  mentioned,  demanded  and 
received  from  the  cashiers  of  Queen  Anne's  Bounty  251.  lis.  9d., 
which  was  then  in  the  hands  of  such  cashiers  for  the  use  of  the 
perpetual  curate  of  West  Somerton  and  constituted  part  of  the 
income  of  the  said  curacy.  And  it  was  admitted,  for  the  purposes 
of  this  action  only,  that  plaintiff  was  entitled  to  hold  his  verdict  for 
that  sum,  unless  the  Court  should  be  of  opinion,  under  the  circum- 
stances of  this  case,  that  defendant  had  a  right  to  receive  the  same 
as  such  sequestrator. 

On  4th  March,  1846,  and  while  defendant  still  continued  to  be, 
and  to  perform  the  duties  of,  curate  of  West  Somerton  under  the 
before  mentioned  license,  the  present  Bishop  of  Norwich  gave  and 
delivered  to  defendant,  with  the  intention  that  it  should  operate  as 
a  valid  license,  a  license  under  his  hand  and  seal,  of  which  the 
following  is  a  copy. 

"  Edward,"  &c.,  "  Bishop  of  Norwich,  to  our  beloved,"  &c.,  "John 
Morton,  clerk,  greeting.  We  do,  by  these  presents,  give  and  grant 
unto  you,  in  whose  fidelity,"  &c.  "  we  do  confide,  our  license  and 
faculty  (to  continue  only  during  our  pleasure,  and  revocable  sum- 
marily without  process)  to  perform  the  office  of  stii)endiary  curate 
in  the  parish  church  of  West  Somerton,  in  the  county  "  &c.,  "  on 
which  we  find  you  actually  employed  by  the  Reverend  Richard 
Daniel,  clerk,  the  incumbent  of  the  said  church,  under  our  license 
dated  the  9th  day  of  August,  1886,  and  which  license,  so  far  only 
as  relates  to  the  stipend  thereby  assigned  to  you,  we  do  hereby 
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revoke,  in  reading  the  common  prayer  and  performing  other  eccle-       Daniel 
siastical  duties  belonging  to  the  said  office  of  curate,  according  to      morton. 
the  form  prescribed  "  &c.,  " and  also  publicly  to  preach  "  &c.,  "you 
having  first  subscribed  and  sworn  to  all  things  in  this  case  by  law 
required,"  &c.     "  And  we  do  hereby  assign  and  appoint  unto  you,  for 
your  maintenance  in  the  said  cure,  the  yearly  stipend  of  80^.,  to  be 
paid  you  half  yearly  by  the  said  incumbent  of  the  said  church. 
Provided  "  &c.  (reduction  of  salary  in  case  *of  the  curate  being       [  '202  ] 
licensed  to  serve  any  other  church  or  chapel),  "  you  residing  "  &c. 
(curate  allowed  to  reside  out  of  the  parish  of  West  Somerton,  there 
being  no  house  of  residence  belonging  thereto).     "In  testimony" 
&c.     (Seal.)     Dated  &c.  4th  March,  1846. 

On  11th  January,  1848,  the  said  present  Bishop  issued  a  summons 
to  the  plaintiff,  as  follows : 

"  To  the  Reverend  Eichard  Daniel,  clerk,  perpetual  curate  of  the 
perpetual  curacy  and  parish  church  of  West  Somerton  in  the 
county  "  &c.,  "  and  diocese "  &c. 

The  sunmions  recited  the  license  of  9th  August,  1886 ;  and  added : 
"  And  whereas,  the  said  John  Morton  being  found,  the  4th  day  of 
March,  1846,  by  us,  the  Right  Reverend  Edward,  then  and  now 
Lord  Bishop  of  Norwich,  actually  employed  by  you,  the  said  Richard 
Daniel,  under  the  said  license,  we  did,  by  a  license  "  &c.  (reciting 
the  license  of  4th  March,  184()) :  "  And  whereas  the  said  John 
Morton  duly  performed  the  duties  of  the  said  curacy  from  the  said 
month  of  August,  1886,  until  the  21st  day  of  December  last,  on 
which  day  the  said  John  Morton  gave  up  the  said  curacy  in  pur- 
suance of  notice  in  that  behalf  duly  given  to  us  and  the  said  Richard 
Daniel,  but  hath  complained  to  us  that  there  is  now  due  to  him, 
from  you  the  said  R.  D.,  for  the  cure  of  the  said  church  up  to  the 
said  21st  day  of  December  now  last  past,  the  sum  of  801.  less  the 
income  tax ;  and  that  you,  the  said  R.  D.,  have  wilfully  "  &c.  (neglect 
and  refusal  by  R.  D.  to  pay)  :  "  Now  we,"  <fcc.,  "  do  hereby  summon 
and  require  you,  the  said  R.  D.,  to  appear  before  us  at  our  Palace 
in  Norwich,  on  Friday  the  21st  day  of  January  instant,  at  the  hour  " 
&c.,  "  to  answer  the  said  complaint,  when  and  where  we  shall  pro- 
ceed summarily  to  hear  and  determine  the  same,  pursuant  to  the 
provision  of  the  statute  in  that  behalf  made  and  provided.  Given 
under  our  hand  and  episcopal  seal,"  &c.  (11th  January,  1848). 
Signed  and  sealed  by  the  Bishop. 

Previously  to  the  issuing  of  the  said  summons,  a  document, 
purporting  to  be  an  affidavit  of  the  defendant,  and  to  have  been 
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dakiel  sworn  by  him  before  a  surrogate,  was  exhibited  to  the  said  Bishop, 
MoBTON.      at  his  Palace,  but  not  at  any  Court. 

The  case  then  set  out  the  aflSdavit,  sworn  January  10th,  1848. 
It  stated  the  license  of  9th  August,  1886 ;  that  such  licence  was  on 
[  •203  ]  the  nomination  of  plaintiff,  *"  then  and  now  the  incumbent  of  the 
said  church  ''  (of  West  Somerton),  at  the  yearly  stipend  of  50/.  and 
the  surplice  fees  :  "  and  that  defendant,  "  being  found,  on  the  4th 
day  of  March,  1846,  by  the  then  and  now  Lord  Bishop  of  Norwich, 
actually  employed  by  the  said  Eichard  Daniel,  under  the  said 
license,  was,  by  a  license  *'  &c. ;  the  afiSdavit  then  stated  the  license 
of  4th  March,  1846;  that  defendant  performed  the  duties  of  the 
said  curacy,  from  August,  1836,  until  2l8t  December  then  last,  on 
which  day  defendant  gave  up  the  said  curacy  in  pursuance  of  a 
notice  in  that  behalf  duly  given  to  the  Bishop  and  the  plaintiff; 
and  that  there  was  then  due  and  owing  to  the  deponent,  from  the 
said  R.  D.,  for  the  cure  of  the  said  church  up  to  21st  December  then 
last  past,  the  sum  of  801.  less  the  income  tax :  that  defendant  had 
required  payment ;  but  plaintiff  had  wilfully  neglected  and  refused 
to  pay  :  "  And  I,  the  said  John  Morton,  do  hereby  request  the  said 
Lord  Bishop  to  hear  and  determine  my  complaint  respecting  the 
nonpayment  of  the  said  stipend."  "  Sworn  "  &c.  Signed  by 
defendant. 

The  case  then  stated  service  of  the  summons,  and  that  plaintiff 
and  defendant  appeared  before  the  Bishop,  when  the  aforesaid 
document,  purporting  to  be  an  affidavit,  was  exhibited,  and  defen- 
dant sworn  to  the  truth  of  the  contents :  and  the  said  present  Bishop 
then  heard  the  matters  in  dispute  between  plaintiff  and  defendant, 
and  verbally  decided  that  51/.  15«.  6d.  was  due  from  plaintiff  to 
defendant.  And  thereupon  the  said  Bishop  issued  a  certain 
instrument  in  writing  purporting  to  be  a  monition,  as  follows. 

"  To  the  Reverend  Richard  Daniel,  clerk,  perpetual  curate  of  the 
[  ^204  ]  perpetual  *curacy  and  parish  church  of  West  Somerton."  The 
instrument  then  recited  the  license  of  9th  August,  1886. 

"  And  whereas  we,  the  Right  Reverend  Edward  "  &c.,  "  Bishop  " 
&c.,  on  4th  March,  1846,  "you  the  said  R.  D.  being  then  anon- 
resident  incumbent  within  the  intent  and  meaning  of  the  Act  "  «tc. 
(1  &  2  Vict.  c.  106),  "  that  is  to  say,  not  having  resided  on  j^our 
aforesaid  benefice  nine  months  in  the  years  1848,  1844  and  1845, 
or  any  of  them,  but  having,  for  a  period  exceeding  three  months  in 
the  course  of  every  of  the  years  aforesaid,  and  also  from  the  Slst 
day  of  December,  1845,  unto  and  on  the  said  4th  day  of  March, 
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1846,  absented  yourself  from  yoar  aforesaid  benefice,  and,  not  having,  danibl 
during  the  times  aforesaid,  performed  the  ecclesiastical  duties  of  mobton. 
the  same,  and  the  said  John  Morton  then  being  the  curate  of,  and 
employed  by  you  the  said  R.  D.,  and  performing  the  ecclesiastical 
duties  of  the  said  benefice,  and  serving  the  said  parish  church,  did, 
by  a  license  "  &c.  (reciting  the  license  of  4th  March,  1846)  :  "  And 
whereas,  differences  having  arisen  between  you,  the  said  B.  D.,  as 
such  perpetual  curate  "  &c.,  **  and  the  said  John  Morton,  your  said 
curate  as  aforesaid,  touching  the  payment  of  the  said  stipend  and 
the  arrears  thereof,  and  the  said  John  Morton  having  complained 
to  us  that  there  was  due  to  him  from  you  the  said  B.  D.,  as  such 
perpetual  curate "  &c.,  "in  respect  of  the  said  stipend,  and  for  the 
arrears  thereof,  up  to  the  4th  day  of  September  now  last  past,  the 
sum  of  511. 15*.  6d."  (after  deducting  income  tax) :  "  And  that  you," 
&c.  (stating  wilful  neglect  and  refusal  to  pay  the  said  512.  15«.  6(2., 
although  duly  demanded) :  "  And  you,  the  said  B.  D.,  having  been 
duly  summoned  and  required  to  appear  and  answer  "  &c.,  "  and 
having  appeared  before  us  pursuant  to  the  said  summons :  We  the 
said  Edward,"  &c.,  "  did  proceed  summarily  to  hear  and  determine," 
&c. ;  ''  and  the  said  complaint  was  duly  proved  before  us  ;  and  we 
have  adjudged  the  same  to  be  true :  Now  therefore,  it  manifestly 
appearing  to,  and  having  been  adjudged  by,  us,  that  the  said  sum 
of  611.  15«.  6d.  is  due  to  the  said  John  Morton  from  you  the  said 
B.  D.,  as  such  perpetual  curate  and  incumbent  as  aforesaid,  in 
respect  of  the  said  stipend  so  assigned  "  &c.,  "  and  that  you,  the 
said  B.  D.,  have  wilfully  "  &c.  (neglect  and  refusal  to  pay) :  "  We 
do  hereby  admonish  and  require  you  "  &c. ;  monition  to  pay  on  or 
before  21st  February,  or,  in  default,  show  cause  on  22nd  February, 
at  the  Bishop's  Palace  at  Norwich,  why  sequestration  should  not  issue. 
"  Given  under  our  hand  and  episcopal  seal "  &;c.  (21st  January,  1848), 
The  case  stated  service  of  the  monition,  and  that  it  was  returned 
and  filed  &c.  And  that,  on  29th  February,  1848,  a  writ  of  seques- 
tration issued  under  the  seal  of  the  Gonsistorial  Court  of  the  said 
Bishop.  The  writ  was  *then  set  forth.  It  recited  the  license,  on  I  ^205  | 
9th  August,  1886,  of  the  defendant  to  perform  the  duties  of  West 
Somerton,  "  upon  the  nomination  of  the  Beverend  Bichard  Daniel, 
clerk,  then  and  now  the  incumbent  of  the  said  benefice,  the  same 
being  a  benefice  with  cure  of  souls  ;  "  also  the  license  of  4th  March, 
1846 ;  alleged  the  plaintiff's  non-residence,  the  differences  between 
plaintiff  and  defendant  (as  above),  and  the  complaint  of  the 
defendant ;  and  then  proceeded  as  follows : 
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Daniel  "  And  whereas  the  said  R.  D.  was  duly  summoned  and  required 

Morton.      ^o  appear  and  answer  the  said  complaint;  and,  having  appeared 
before  us,  pursuant  to  the  said  summons,  we  did  proceed  summarily 
to  hear  and  determine  the  said  differences  and.  complaint ;  and  the 
said  complaint  was  duly  proved  before  us,  and  we  adjudged  the 
same  to  be  true :  and,  it  manifestly  appearing  to,  and  having  been 
adjudged  by,  us,  that  the  said  sum  of  51Z.  15«.  6^/.  was  due  to  you, 
the  said  John  Morton  from  the  said  B.  D.,  as  such  perpetual  curate 
and  incumbent  as  aforesaid,  in  respect  of  the  said  stipend  so 
assigned  to  you,  the  said  John  Morton,  by  us  as  aforesaid:   and 
that  the  said  B.  D.  had  wilfully  neglected  and  refused,  and  did  then 
still  wilfully  neglect  and  refuse,  to  pay  the  said  sum  of  511.  16«.  6d. 
to  you,  the  said  John  Morton :  we  did,  on  the  21st  day  of  January 
how  last  past,  issue  our  monition,"  &c.  (reciting  the  monition  of 
21st  January,  1848) :  "  and  whereas  the  said  monition  was,  on " 
&c.,  "  personally  served  on  the  said  B.  D.,  but  the  said  B.  D.  hath 
made  default  in  such  payment,  and  hath  not  shown  any  sufficient 
cause,  by  affidavit  or  otherwise,  why  a  sequestration  should  not 
issue,  according  to  the  tenor  of  the  said  monition :  we  have  therefore 
thought  fit  to  sequester,  and  by  these  presents  do,  by  virtue  of  the 
authority  to  us  committed  "  &c.,  "  sequester,  all  and  singular  the 
fruits,  profits,"  Ac.  "  of  and  belonging  to  the  perpetual  curacy  and 
parish  church  of  West  Somerton  aforesaid,  and  to  the  said  B.  D., 
as  perpetual  curate  thereof;   and  appoint"  &c. :    appointment  of 
defendant  as  sequestrator,  to  levy,  &c.  and  satisfy  and  discharge 
the  said  debt  of  511.  158.  6d. ;  with  direction  for  accounting.    **  In 
witness  "  &c.  (Seal  of  the  Consistorial  Court.)    "  Dated  "  &c.  (29th 
February,  1848). 

The  case  stated  service,  return  and  filing  of  the  writ,  and  that 
defendant  took  upon  himself  the  office  of  sequestrator,  and,  as  such, 
[  •206  ]  claimed  and  received  the  above  ^mentioned  sum  of  251.  lit,  9d. 
The  arrears  in  respect  of  which  the  proceedings  took  place 
before  the  Bishop,  and  the  sequestration  issued,  were  wholly  in 
respect  of  the  difference  between  the  sum  of  80/.  and  501.  a  year, 
the  latter  amount  having  been  lawfully  paid  and  satisfied. 

The  question  for  the  opinion  of  the  Court  was:  Whether  the 
defendant  had  a  right  to  receive  the  said  sum  of  251.  lU.  9d.  and 
hold  the  same  against  the  plaintiff.  If  the  Court  should  be  of 
opinion  that  he  had  not  a  right  so  to  do,  the  verdict  for  the  plaintiff 
was  to  stand :  if  otherwise,  a  verdict  to  be  entered  for  defendant,  or 
a  nonsuit,  as  the  Court  should  decide. 
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The  case  was  argued  in  Michaelmas  Term  last  (i).  Daniu. 

HOBTON. 

O'Malley,  for  the  plaintiff : 

The  Bishop  has  proceeded  against  the  plaintiff  ander  the  pro- 
visions of  stat.  1  &  2  Vict.  c.  106.  Sect.  83  is  the  only  section 
material.  It  enacts :  "  that  it  shall  be  lawful  for  the  Bishop  of  the 
diocese  and  he  is  hereby  required,  subject  to  the  several  provisions 
and  restrictions  in  this  Act  contained,  to  appoint  to  every  curate  of 
a  non-resident  incumbent  such  stipend  as  is  specified  in  this  Act ; 
and  every  license  to  be  granted  to  a  stipendiary  curate,  whether 
the  incumbent  of  the  benefice  be  resident  or  non-resident  thereon, 
shall  specify  the  amount  of  the  stipend  to  be  paid  to  the  curate ; 
and  in  case  any  difference  shall  arise  between  the  incumbent  of  any 
benefice  and  his  curate  touching  such  stipend,  or  the  payment 
thereof  or  of  the  arrears  thereof,  the  Bishop,  on  complaint  to  him 
made,  may  and  shall  summarily  hear  and  determine  the  same, 
without  appeal;  and  in  case  of  wilful  neglect  or  refusal  to  pay 
*such  stipend,  or  the  arrears  thereof,  he  is  hereby  empowered  to  [  *207  ] 
enforce  payment  of  such  stipend,  or  the  arrears  thereof,  by 
monition,  and  by  sequestration  of  the  profits  of  such  benefice." 
Sections  75,  98,  do  not  apply  to  the  case  where,  as  here,  a  curate 
has  been  appointed  and  licensed.  The  question  is,  practically, 
whether  the  plaintiff,  as  perpetual  curate  of  West  Somerton,  was  a 
non-resident  incumbent  within  the  meaning  of  sect.  88.  Now  the 
license  of  the  15th  March,  1836,  amounts  to  a  union  of  the  two 
benefices,  or  was  a  mere  license  for  non-residence.  If  it  did  not 
effect  an  union,  it  amounted  to  nothing,  and  the  plaintiff  was  not 
perpetual  curate  of  West  Somerton  at  all,  but  had  avoided  that 
preferment  by  accepting  a  second.  The  instrument  cannot  take 
effect  as  a  license  to  hold  a  plurality ;  that  cannot  be  granted  by  the 
Bishop. 

(Coleridge,  J. :  The  value  of  the  living  may  be  important.) 

As  pointed  out  in  Alston  v.  Aiiayi:^)^  stat.  21  Hen.  VIIL  c.  13, 

ss.  9,  16,  applies  only  where  the  value  of  the  living  is  above  8/.    In 

that  case  the  acceptance  of  the  second  living  avoids  the  first 

absolutely,  and  the  patron  must  present  within  six  months ;  but, 

where  the  plurality  is  forbidden  only  by  the  canon  law,  the  six 

(1)  November   12th.     Before  Lord         (2)  46  B.  E.  731  (7  Ad.  ft  El.  289). 
CampbeU,  Ch.  J.,  Coleridge,  Wight-      See  King  v.  AhUm,  12  Q.  B.  971. 
man  and  Erie,  JJ. 
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Daniel  months  only  run  from  deprivation  or  notice.  But,  in  all  cases,  the 
MoBTOH.  oiily  persons  entitled  to  grant  a  license  for  holding  a  pluraUty 
were  originally  the  Crown,  or  the  Pope  or  his  legate  (i),  whether 
the  Archbishop  of  Canterbury  or  another.  Afterwards,  by  stat. 
25  Hen.  VIII.  c.  21,  a  limited  power  was  given  to  the  Archbishop  of 
[  •208  ]  Canterbury  to  grant  dispensations  in  certain  cases ;  *  which  sort  of 
dispensation,  it  was  held,  enured  as  a  temporary  union :  Watson's 
Clergyman's  Law,  pp.  18,  19  (ed.  4) :  but  neither  the  Pope  nor  the 
Archbishop  had  power  to  unite  permanently.  In  2  Gibson's  Codex, 
p.  916,  note  aa  (ed.  2),  it  is  intimated  that  that  power  belongs  to 
the  Bishop  alone :  and  in  2  Gibson's  Codex,  App.  p.  1582,  the  form 
of  such  a  union,  by  the  commissary  of  the  see  of  Norwich,  is  given. 
In  Barbosa,  Jus.  Eccl.  part  2,  p.  299,  B.  B,  c.  xvi.  s.  B  (cited  ed.  1660, 
by  De  Matta,  De  Consistorialibus  Causis,  s.  9,  pi.  28),  it  is  said  that 
a  Bishop  can  unite  benefices  in  his  diocese. 

(Coleridge,  J. :  Is  there  not  a  difiference  between  a  union  for  the 
life  of  one  incumbent,  and  a  perpetual  union  ?) 

It  is  certainly  laid  down  by  Barbosa,  in  the  section  just  cited,  that 
a  temporary  union  cannot  be  made  by  the  Bishop:  but  in  this 
country  that  can  be  true  only  where  he  is  restrained  by  Act  of 
Parliament.  Gibson  (Codex,  vol.  2,  p.  907,  note  a)  says  that  there 
are  many  precedents  of  unions  for  the  life  of  the  incumbent,  since 
the  Reformation.  In  the  Appendix,  vol.  2,  p.  1584,  a  form  of 
temporary  union  is  given.  That  is  by  the  Archbishop :  but  it  is  in 
his  own  diocese  and  in  his  capacity  of  Ordinary,  and  is  clearly  a 
temporary  union,  not  a  dispensation ;  in  the  latter  instrument  the 
statutory  nature  of  his  authority  is  always  mentioned,  as  in  the 
form  given  in  p.  1527. 

(CoLBBiDGB,   J.:  How    does  a  temporary  union  difier  from  a 
dispensation  ?) 

A  dispensation  allows  the  particular  incumbent  to  hold  two  livings 
together  ;  but  a  union  unites  the  two  livings  themselves.  Perhaps 
no  direct  authority  is  to  be  found  to  show  that  a  union  which  is  only 
[  '209  ]  temporary  must  be  made  by  the  *Bishop ;  but  the  two  kinds  of 
union,  and  the  points  of  difiference  between  them,  are  recognised  in 
the  books,  as  in  Barbosa,  part  2,  B.  8,  c.  xvi.  (pp.  298, 294) :  and,  the 
Bishop  being  the  person  by  whom  a  perpetual  union  is  to  be  made. 

(I)  1  Gibson's  Codex,  p.  88,  note  e  (ed.  2).    As  to  unions,  see  2  Gibs.  p.  920 
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it  wocild  seem,  a  fortiori,  that  a  temporary  union  must  be  made  by      Daniel 

(LoBD  Campbell,  Ch.  J. :  What  becomes  of  the  patron's  right  in 
a  case  of  perpetual  union  ?) 

The  presentation  is  said  to  go  by  turns.  It  may  be  urged  that  there 
is  no  evidence  in  the  present  instance  of  the  patron's  consent  having 
been  given  to  the  union.  But  that  is  not  necessary  where  the  union 
is  temporary :  the  patron's  rights  are  not  invaded. 

(CoLEBiDGB,  J. :  The  patron  has  only  one  presentation  instead 
of  two.) 

At  all  events,  his  right  is  not  necessarily  affected.  In  Reg.  v. 
Page  (1)  it  was  held  that  a  deed  purporting  to  be  a  deed  of  union, 
bat,  coming  from  the  Archbishop  who  had  power  to  dispense  only, 
should  be  allowed  to  enure  as  a  dispensation.  On  the  same  principle, 
if  a  dispensation  proceed  from  a  person  who  has  no  power  to 
dispense  but  has  a  power  to  unite,  the  instrument  should  be 
allowed  to  enure  as  an  instrument  of  union. 

(Lord  Campbell,  Ch.  J. :   Have  you  anything  to  show  that  the 
consent  of  the  patron  is  not  necessary  to  a  temporary  union  ?) 

AuMtyn  v.  Twyne  (2)  shows  that  the  assent  of  the  Grown,  where 

necessary,  may  be  subsequent  to  the  act  of  the  Bishop ;  and  the 

law  must  be  the  same  as  to  the  assent  of  the  patron.     In  the 

precedents  of  temporary  unions,  the  previous  consent  of  the  patron 

is  not  recited :  and  any  objection  on  this  point  should  have  been 

stated  in  the  special  case :  in  the  absence  of  such  statement,  it  is 

to  be  presumed  that,  if  *the  Bishop  had  authority  at  all  to  make      [  *2io  ] 

the  union,  all  acts  necessary  to  its  validity  have  been  performed.   It 

was  made  many  years  ago  ;  and  no  steps  have  been  taken  by  the 

Bishop  to  avoid  the  living,  or   by  the  patron   to  invalidate  the 

union. 

If  the  Bishop,  then,  has  this  authority  at  common  law,  it  is 
not  interfered  with,  as  regards  the  present  point,  by  the  statute 
law.  Stat.  21  Hen.  YIII.c.  13,  applies  only  where  the  value  of  the 
living  is  above  8L  Stat.  87  Hen.  YIII.  c.  21  ("  for  the  union  of 
churches  ")  applies  only  where  it  is  under  the  value  of  62.  in  the 
King's  books,  which  does  not  appear  here.  And  stat.  1  &  2  Vict. 
(1)  Cro.  Bliz.  719.  (2)  Oro.  Bliz.  600. 

B.B. — ^VOL.  LXXXIII.  28 
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Daniel      c.  106,   cannot  invalidate   unions  made    before  the    passing    of 

MoBTON.      that  Act. 

Further,  the  Bishop,  if  the  validity  of  the  union  was  to  be 
impeached,  should  have  shown  in  what  it  was  bad,  as  that  it 
was  void  under  stat.  21  Hen.  YIII.  c.  13,  the  first  living  being 
of  more  than  the  value  of  8L 

(Coleridge,  J.:  The  Bishop  finds,  de  facto,  a  non-resident 
incumbent,  and  treats  him  as  such :  it  is  for  the  other  party  to 
show  that,  legally,  he  is  not  a  non-resident.) 

The  value  of  the  living  should  have  been  shown  by  the  defendant. 

(Coleridge,  J. :  You  may  be  able  to  show  that  the  defendant 
had  no  right  to  the  money ;  but  can  you  show  that  the  plaintiff 
bad  any?) 

Holland's  case  (})  and  Alston  v.Atlay  (2)  show  that  the  plaintiff  had 
a  right  to  sue.  He  never  had  notice  that  the  Bishop  treated  him 
as  a  non-resident  incumbent,  nor  that  the  defendant's  salary  had 
been  increased. 

(Lord  Campbell,  Ch.  J. :  It  was  open  to  him  to  make  that 
objection  upon  the  summons. 

Coleridge,  J. :  The  statute  gives  the  Bishop  power  to  decide 
summarily.) 

[  *2ii  ]  That  is  where  there  is  any  difference  as  *to  the  amount  which  the 
Bishop  is  authorized  to  give.  But  the  plaintiff  denies  that  the 
Bishop  was  authorized  to  give  any. 

Sir  A.  J.  E.  Cockbum,  Solicitor-General,  for  the  defendant,  was 
stopped  by  the  Court  as  to  the  last  head  of  argument : 

The  plaintiff,  as  incumbent  of  West  Somerton,  was  a  non- 
resident-incumbent within  the  meaning  of  stat.  1  &  2  Vict, 
c.  106;  and  the  Bishop  was  authorized  to  proceed.  It  is 
argued  that,  though  non-resident  de  facto,  he  was  not  non- 
resident de  jure,  the  two  livings  having  been  united.  It  is 
conceded  that  he  must  fail,  unless  the  license  of  15th  March, 
1886,  effects  an  union  :  and  it  is  contended  that  such  Ucense,  being 
by  the  Bishop  only,  cannot  be  construed  as  a  dispensation.  But 
it  is  clear  that  no  union  was  contemplated  by  the  license.     It  can, 

(1)  4  Co.  Eep.  75  a.  (2)  45  R  E.  731  (7  Ad.  ft  El.  289), 
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at  most,  amoant  to  no  more  than  a  temporary  union  :  and  this  the  dahuu. 
law  does  not  recognize.  The  authorities  cited  on  the  other  side,  as  mobton. 
recognizing  temporary  unions,  are  cases  of  dispensations.  In 
Com.  Dig.  AdvowBon  (P  1),  (P  2),  no  such  thing  as  a  temporary 
union  is  adverted  to ;  nor  is  any  union  spoken  of  which  does  not  at 
least  incorporate  the  churches.  Again,  it  is  clear  that  no  union 
can  be  good  without  the  assent  of  the  patron  and  the  Crown : 
Com.  Dig.  Advowson  (P  1),  21  Vin.  Abr.  595,  tit.  Union  (A.  2).  All 
that  Amtjpi  v.  Ticyne  (1)  decided  was,  that  the  assent  need  not  be 
contemporaneous.  Reg.  v.  Page  (2)  is  in  favour  of  the  defendant. 
It  was  there  assumed  by  the  Court  that,  for  a  perpetual  union,  the 
assent  of  the  patron  and  the  Ordinary  is  necessary ;  but  that  a  tem- 
porary union  may  be  by  the  Metropolitan ;  that  such  union  is  a 
qua^i  dispensation,  *^  palliata  dispensatio ;''  and  that  it  *is  not  neces-  [  *212  ] 
sary  to  have  the  express  word  "dispensation,"  if  the  instrument  be 
a  dispensation  in  effect.  It  is  clear  that  the  instrument  here,  if 
anything,  is  a  quasi  dispensation;  and,  as  such,  is  bad,  not 
being  granted  by  the  proper  party.  It  has  been  urged  that  assent 
may  be  presumed,  the  contrary  not  having  been  shown.  But,  if 
plaintiff  alleges  a  union,  it  lies  on  him  to  show  a  complete  and 
proper  union ;  and  the  other  side  cannot  be  called  upon  to  negative 
what  is  an  essential  step  to  such  union.  And,  further,  the  Bishop 
here  did  not,  even  if  he  had  the  power,  unite  the  two  benefices ; 
for  he  did  not  make  the  plaintiff  incumbent  of  West  Somerton 
cum  Combs,  but  directed  that  he  should  keep  a  curate  for  one  of 
the  two.  The  whole  policy  of  the  Legislature  has  been  against 
pluralities. 

O'MaUey,  in  reply : 

In  the  authorities  cited  for  the  defendant  there  is  nothing  to 
exclude  a  temporary  union.  The  two  descriptions  of  union,  and 
the  points  of  distinction  between  them,  are  frequently  recognized  in 
the  books. 

(Lord  Campbell,  Ch.  J. :  Do  they  recognize  a  temporary  union 
as  difiierent  from  a  dispensation  ?) 

Yes ;  on  the  ground  that  a  dispensation  affects  the  person 
only,  and  not  the  benefices,  and  a  temporary  union  affects 
the  benefices  themselves.  It  has  been  admitted  that  a  dispen- 
sation cannot  be  made  by  the  Ordinary ;  the  Ordinary  has  power 

(1)  Gio.  Eliz.  500.  (2)  Cro.  Eliss.  719. 
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Dakibl      to  make  a  union ;  and  this  is  good  as  a  temporary  union,  made 
MoBTOK.      by  him. 

(CoLBRiDOE,  J. :  I  understood  j'ou  to  say  that  you  had  no  direct 
authority  for  a  temporary  union.) 

Reg.  V.  Page  (1)  is  one. 

(Coleridge,  J. :  That  case  shows  only  that  there  is  a  sort  of 
dispensation  in  the  shape  of  a  temporary  union.) 

[  *2i3  ]  Betham  v.  Gregg  (2)  ^decides  that  a  rector  appointed  to  a  living 
which  had  previously  become  void  by  stat.  28  Hen.  YUL  c.  11, 
could  recover  tithes  from  the  date  at  which  the  second  living,  which 
rendered  the  first  void,  had  been  accepted.  It  is  clear,  therefore, 
that,  if  there  be  no  union,  the  curacy  of  West  Somerton  became 
ipso  facto  void  from  the  acceptance  of  the  rectory  of  Combs ;  so  that, 
the  plaintiff  not  being  incumbent  of  West  Somerton,  the  process 
of  sequestration  is  simply  null. 

(Coleridge,  J. :  The  action  cannot  succeed  unless  the  plaintiff 
has  a  right  to  hold  as  against  the  defendant.) 

Cur.  adv.  vuU. 

Lord  Campbell,  Ch.  J.  now  delivered  the  judgment  of  the  Court. 

This  was  a  special  case,  which  raised  for  our  determination  a 
question  on  the  validity  of  a  sequestration  issued  by  the  late 
Bishop  of  Norwich,  under  which  the  defendant  had  been  appointed 
sequestrator  and  received  the  sum  of  251.  lit.  9^.  If  the  writ  of 
sequestration  had  duly  issued,  it  was  not  denied  that  the  money  had 
been  duly  received,  and  that  the  plaintiff's  action  would  fail.  Upon 
consideration,  we  are  of  opinion  that  the  writ  of  sequestration 
had  duly  issued. 

The  plaintiff,  in  1885,  became  perpetual  curate  of  West  Somerton, 
a  benefice  with  cure  of  souls ;  and,  in  1886,  was  duly  presented, 
instituted  and  inducted  to  the  rectory  of  Combs,  also  a  benefice  with 
cure  of  souls.  Both  benefices  are  in  the  diocese  of  Norwich,  and 
fifty  miles  apart  from  each  other.  Concurrently  with  his  presenta- 
tion and  institution  to  the  latter  benefice,  the  then  Bishop  of  Norwich 
by  an  instrument  under  his  episcopal  seal,  which  was  addressed  to 
[  •214  ]  the  plaintiff  as  perpetual  *curate  of  the  former  and  rector  of  the 
latter  benefice,  and  which  recited  that  good  causes  had  been  alleged 

(1)  Cro.  Eliz.  719.  (2)  38  R  E.  449  (10  Biog.  352). 
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and  on  previous  and  due  consideration  allowed,  united,  annexed  danirt^ 
and  incorporated  the  rectory  with  the  perpetual  curacy  during  the  biorton. 
plaintiff's  incumbency  on  the  latter,  and  so  long  as  he  should  be 
perpetual  curate  there,  and  no  longer,  by  the  Bishop's  ordinary 
authority.  To  this  the  Bishop  annexed  a  condition,  that  the  plaintiff 
should  keep  a  sufficient  curate,  licensed  and  approved  by  his  ordinary 
authority,  to  instruct  and  teach  the  people  of  the  parish  in  which 
he  should  not  reside. 

The  defendant,  in  August,  1886,  had  been  nominated  by  the 
plaintiff,  and  duly  licensed  and  approved  of  by  the  Bishop,  as  curate 
of  West  Somerton,  being  that  one  of  the  two  parishes  in  which  the 
plaintiff  did  not  de  facto  reside  ;  and  his  salary  was  fixed  at  50Z.  per 
annum.  The  late  Bishop  of  Norwich,  in  1846,  revoked  the  license 
so  far  as  regarded  the  salary,  which  he  raised  to  80/.  per  annum. 
In  so  doing,  he  proceeded  under  stat.  1  &  2  Vict.  c.  106,  s.  88,  and 
treated  the  plaintiff  as  a  nonresident  incumbent  on  the  perpetual 
curacy.  Differences  arose  between  the  plaintiff  and  defendant 
touching  the  stipend,  which  the  Bishop  summarily  heard  and 
determined :  and  ultimately,  on  refusal  to  pay  the  arrears  he 
adjudged  to  be  due,  issued  the  sequestration  in  question. 

If  the  plaintiff  can  be  considered  resident  on  West  Somerton,  it 
is  admitted  that  the  Bishop  had  no  jurisdiction ;  but,  if  he  be  non- 
resident, no  valid  objection  has  been  urged  either  against  the 
authority  or  the  regularity  of  the  Bishop's  proceedings.  The  plaintiff 
contends  that  the  instrument  mentioned  in  the  commencement  of 
this  judgment  operated  an  entire  and  absolute,  though  temporary, 
union  of  the  two  benefices,  so  as  to  make  them,  ♦during  the  con-  [  *^^^  ] 
tinuance,  one,  insomuch  that,  having  constantly  resided  on  the 
rectory  of  Combs,  he  has  thereby  been  resident  also  on  the  perpetual 
curacy  of  West  Somerton. 

If  the  instrument  in  question  be  considered  as  an  instrument  of 
union,  and  tried  by  the  rules  of  either  the  general  canon  law  or  of 
the  canon  which  prevails  in  England,  modified  by  our  statutes, 
canons  and  decisions,  it  would  be  open  to  many  objections.  The 
general  law  would  condemn  it  as  temporary  and  personal.  Such 
unions  were  condemned  by  the  Council  of  Trent,  Sess.  vii.,  Decretum 
de  Beformatione,  c.  4,  as  cloaks  for  pluralities  (l).  Perpetual  unions, 
however,  made  for  just  causes,  it  allowed  (s).  Ayliffe,  on  the  other 
hand,  doubts  whether  by  our  law  any  perpetual  union  is  permitted, 

(1)  10  Hardouin,  Aota  ConoiL  55  de  Bef.  c.  6  (10  Hardouioi  Aota  ConoiL 
(ed.  Paris,  1714).  66). 

(2)  See  Sees,  yii.,  above  cited,  Deer. 
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Danibi.      but  states  that  they  may  be  made  "  only  so  long  as  the  Bishop  sees 

Morton,  cause,  having  the  patron's  consent  hereunto  :  "  Parerg.  518.  (Of 
the  union,  or  consolidation  of  benefices,  &c.)  In  all  the  authorities, 
indeed,  and  cases,  it  is  either  assumed  or  laid  down  that  to  the 
perfection  of  a  union  the  consent  of  the  patron  is  necessary.  In  some 
cases  the  consent  of  the  Chapter  to  the  act  of  the  Ordinary  is  stated 
as  a  requisite,  in  others  that  of  the  Grown  also.  It  would  probably 
not  be  difficult,  if  these  cases  were  examined  into,  to  reconcile  these 
seeming  differences  by  attention  to  the  different  circumstances,  in 
each,  of  value,  distance  or  patronage.  But  we  do  not  think  it 
necessary,  for  the  decision  of  the  present  case,  to  pursue  that 
inquiry;  for  it  appears  to  have  been  usual  in  the  diocese  of  Norwich 

[  •216  ]  ♦to  grant  instruments  of  this  kind ;  and  it  is  not  desirable  to  pro- 
nounce any  opinion  affecting  their  validity  generally  without  a  more 
precise  statement  of  all  the  circumstances  than  is  furnished  us  in 
the  present  instance.  Upon  the  general  question,  therefore,  we 
pronounce  no  opinion  whatever. 

On  examination  of  the  instrument  on  which  the  plaintiff  relies,  it 
does  not  appear  to  us  that  its  effect  is,  or  was  intended,  to  create  a 
union  of  the  benefices,  in  the  proper  sense  of  the  term.  It  is  true 
that  it  uses  the  terms  "  unite,  annex  and  incorporate,"  which  are  the 
proper  words  for  that  purpose,  and  that  it  authorizes  the  holding  the 
rectory  with  the  perpetual  curacy  as  one  benefice :  but  we  are  to 
look  to  the  legal  effect  of  the  whole  instrument.  In  the  case  of 
Reg.  V.  Page  (1)  there  were  the  same  words  of  union,  annexation  and 
incorporation ;  and  there  were  not  the  words  of  dispensation ; 
and  yet  the  Court,  looking  to  the  whole  instrument,  gave 
effect  to  it,  not  as  a  union,  but  as  a  dispensation.  Now 
we  here  find  that  the  benefices  were  not  intended  to  be  so  entirely 
one  that  any  third  benefice,  of  any  value,  however  small,  or  however 
near,  or  under  any  circumstances  whatever,  could  be  held  at  the 
same  time ;  and,  what  is  more  important,  that  it  was  a  condition 
precedent  to  the  continuing  operation  of  the  instrument  that  a 
curate,  to  be  licensed  by  the  Ordinary,  should  be  kept  in  that  parish 
of  the  two  in  which  the  incumbent  should  not  reside.  By  its  very 
provisions,  therefore,  residence  on  the  one  was  considered  to 
produce  non-residence  on  the  other:  so  that,  though  for  certain 

[  ^217  ]  purposes  the  two  were  to  be  held  as  one,  that  is  *that  the  incumbent 
mightVetain  the  fruits,' income  and'increase  of  both  without  impeach- 
ment by  any  ecclesiastical  ordinances,  yet  this  was  so  qualified, 

(1)  Cro.  Eliz.  719. 
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especially  as  to  the  matter  of  residence,  that  it  woald  be  doing      DANiEr. 
violence  to  the  language  as  well  as  spirit  of  the  instrument  to  hold      MonToy. 
that,  by  virtue  of  it,  the  plaintiff  was  otherwise  than  a  non-resident 
on  that  benefice  of  the  two  from  which  he  was  d^  facto  absent. 

We  are  of  opinion,  therefore,  that  the  plaintiff  was  a  non-resident 
incumbent,  and,  further,  that  he  was  so  within  the  meaning  of  stat. 
14  2  Vict.  c.  106,  to  the  provisions  of  which  we  are  bound  to  give 
the  fullest  'effect,  framed  as  they  are  in  the  wholesome  policy  of 
discountenancing  pluralities  and  remedying  the  inconveniences 
flowing  from  them  so  far  as  may  be,  by  giving  to  the  Ordinary  ample 
powers  for  providing  curates  in  such  cases  with  adequate  salaries, 
and  enforcing  sunmiarily  the  payment  of  them.  It  follows  that  the 
Bishop  had  jurisdiction ;  and  that  our  judgment  must  be  for  the 

defendant. 

,  Judgment  for  defendant. 

The  copper  MINERS'   COMPANY   v.  FOX(lj.  wm. 

(16  a  B.  22^—243 ;  S.  C.  20  L.  J.  Q.  B.  174 ;  15  Jiu-.  703.)  JatuJ^  22. 

ABSumpsit  by  a  corporation  on  a  contract  for  the  supply  of  iron  rails  to         l        1 
defendant,  averring  mutual  promises.     Plea,  Non  assumpsit 

On  the  trial,  the  plaintiffs  proved  the  making  of  the  contract  in  fact  ; 
defendant  proved  a  charter  incorporating  plaintifEs  for  the  purpose  of 
trading  in  copper  ore,  but  containing  nothing  as  to  trading  in  iron.  No 
other  charter  was  proved.  There  was  no  evidence  that  the  contract  proved 
was  in  any  way  ancillary  to  the  trade  in  copi)er : 

Held,  that  the  contract,  not  being  under  seal,  and  not  being  for  the 
trading  porpose  for  which  plaintiffs  were  incorporated,  did  not  bind  plain- 
tiffs, and  that  defendant  was  entitled  to  the  verdict  on  the  plea  of  Non 
oMumptit,  as  there  was  no  coDsideration  for  his  promise. 

Quart,  whether,  if  the  contract  had  been  under  seal,  it  would  have 
boiind  plaintiffs,  not  being  a  contract  for  the  purpose  for  which  they  were 
incorporated  ? 

Assumpsit  on  an  agreement,  by  which  the  plaintiffs  were  to 
Bopply  the  defendant  with  2J00  tons  of  iron  bars  of  their  make, 
to  be  made  according  to  sections  *to  be  furnished  by  the  defendant,  [  *^^^  1 
and  to  be  paid  for  at  so  much  a  ton.  Mutual  promises.  Averment 
that  700  tons  were  supplied,  accepted  and  paid  for :  breach,  that 
defendant  would  not  furnish  sections  to  enable  the  plaintiffs  to 
sapply  the  remaining  2,000  tons.  Plea  (amongst  others),  Non 
€usump9it. 

On  the  trial,  before  Coleridge,  J.,  at  the  sittings  in  London  after 

(1)  Di»t  South  of  Ireland  Colliery  Co.  617,  38  L.  J.  C.  P.  338);  cited,  Mayor 
T.  Waddk  (1868)  L.  R.  3  C.  P.  463,  473,  of  Kidderminster  v.  Hardwick  (1873) 
37  L.  J.  C.  P.  211  (afld.  L.  E.  4  0.  R      L.  R.  9  Ex.  13, 21 ,  43  L.  J.  Ex.  9.— A  C. 
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CoppBB  Hilary  Term,  1850,  it  appeared  that  the  contract  Tvas  made  by  a 
Company  broker,  duly  authorized  by  the  defendant,  and  that  the  broker's 
P^^  note  was  regularly  signed.  There  was  evidence  that  the  plaintiffs 
had  for  many  years  traded  as  manufacturers  of  iron,  and  that  the 
defendant  had  dealt  with  them  as  such.  The  defendant's  counsel 
contended  that  the  plaintiffs  were  bound  to  prove  affirmatively  that 
they  were  a  corporation  entitled  to  sue  on  such  a  contract ;  and,  in 
order  to  prove  that  they  were  not  so  entitled,  counsel  gave  in 
evidence,  as  part  of  the  defendant's  case,  a  charter  of  3  W.  &  M. 
incorporating  the  Governor  and  Company  of  the  Copper  Miners  for 
the  purpose  of  mining  copper  mines  and  smelting  and  selling  copper 
ore,  but  containing  nothing  to  authorise  dealing  in  iron. 

The  learned  Judge  directed  the  jury  on  this  evidence  to  find  for 
the  plaintiffs  on  the  plea  of  Non  assumpsit.  No  specific  question 
was  put  to  the  jury;  nor  did  either  party  request  that  any  question 
should  be  put.  The  rest  of  the  case  was  left  to  the  jury,  who  found 
a  verdict  for  the  plaintiffs,  with  2,500Z.  damages. 

Sir  F.  Thesiger,  in  Easter  Term,  1850,  obtained  a  rule  nisi  for 
a  new  trial  on  the  ground  of  misdirection,  contending  that  the 
corporation  could  not  bind  itself  at  all  to  a  contract  not  within  the 
scope  of  the  business  for  which  it  was  constituted ;  or  that  at  all 
[  *23i  ]  events  it  ^could  not  do  so  by  parol ;  and  that  consequently  there 
was  no  evidence  of  the  mutual  promises.    In  this  Term, 

Crowder  and  Montague  Smith  showed  cause  (i) : 

There  was  evidence  that  the  Company  were  a  corporation 
authorised  to  deal  in  iron.  The  defendant  himself  dealt  with 
them  as  such ;  and,  though  the  defendant  proved  one  old  charter 
which  did  not  authorize  the  plaintiffs  to  deal  in  iron,  it  does  not 
follow  that  that  was  the  only  charter.  They  have  for  many  years 
been  acting  as  an  Iron  Company,  in  fact;  and  the  jury  would  have 
been  justified  in  finding  that  they  were  such. 

(Coleridge,  J. :  I  did  not  leave  the  question  to  the  jury  whether 
the  Company  were  authorized  to  deal  in  iron.  No  such  point  was 
made  at  the  trial:  it  was  assumed  that  the  Company  was  con- 
stituted under  this  charter ;  and,  as  this  is  a  rule  for  a  new  trial 
on  the  ground  of  misdirection,  the  question  is,  whether,  on  the 
facts  assumed  to  be  proved,  the  jury  ought  to  have  been  directed 

(1)  January  13th.  Before  Lord  OampbeD,  Oh.  J.,  Patteson,  (Coleridge 
and  Wightman,  J  J. 
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to  find   for   the  plaintiffs;    not  whether   there   was   some   other       Copper 

supposition   on  which   the    verdict  might    have   been   found  for     cSL^I^t 

them.)  „*•• 

'  Fox. 

The  contract  sued  upon  has  been  in  part  performed ;  so  that,  if 
there  be  any  distinction  between  executed  and  executory  contracts, 
this  falls  within  the  first  class.  But  that  distinction  was  dis- 
approved of  in  Church  v.  The  Imperial  Gas  Company  (i),  and 
probably  may  be  considered  as  exploded. 

(Lord  Campbell,  Ch.  J. :  Sir  F.  Thesiger  admitted  that,  where 
the  contract  was  within  the  scope  of  the  business  for  which  the 
corporation  was  formed,  the  contract,  whether  *executory  or  [  *232  ] 
executed,  might  be  enforced.  I  do  not  know  that,  where  the 
contract  is  not  within  the  scope  of  the  business,  the  distinction 
between  executed  and  executory  contracts  is  exploded :  but  that 
question  does  not  arise  here ;  the  Company  are  not  suing  for  the 
price  of  the  iron  sold  and  delivered.) 

If  it  is  to  be  contended  that  the  Company  cannot  legally  deal  in 
iron  at  all,  there  should  be  a  plea  of  illegality  :  under  Non 
assumpsit  the  question  is,  Was  there  a  contract  in  fact?  Where 
a  corporation  are  made  defendant,  no  doubt  they  may  set  up  the 
defence  that  they  can  only  contract  under  seal;  but  no  case  has 
established  that  the  corporation  may  not  as  plaintiff  adopt  and 
enforce  such  a  contract.  It  is  said  that  there  is  no  mutuality,  and 
therefore  no  consideration :  but  the  man  who  has  chosen  to  enter 
into  a  parol  contract  with  a  corporation  is,  in  that  respect,  much  in 
the  situation  of  one  who  has  bound  himself  within  the  Statute  of 
Frauds  to  a  party  not  bound  to  him.  In  such  a  case  the  unbound 
contractor  enforces  the  contract  or  not  at  his  option :  Laythoarp  v. 
Bryant  (2).  There  is  another  analogy :  if  a  contract  was  made  with 
a  person  professing  to  be  an  agent  but  not  really  having  such 
authority,  the  supposed  principal  may  repudiate  the  contract. 
But  the  principal  may  adopt  the  contract  and  sue  upon  it,  and, 
if  he  has  done  so,  the  want  of  mutuality  is  no  defence:  he  can 
no  longer  repudiate  the  contract:  and  the  corporation  here, 
adopting  and  suing  on  the  parol  contract,  are  also  no  longer  able 
to  repudiate  it.  In  The  Fishmongers'  Company  v.  Robertson  {%) 
TiNDAL,  Ch.  J.,  delivering  the  judgment  of  the  Court,  says :  "  Even 

(1)  45  R.  R.  638  (6  Ad.  &  El.  846).  (3)  63  R  R.  242,  272  (6  Man.  ft  G. 

(2)  42  R.  R.  709  (2  Ring.  N.  0.  736).      131,  192). 
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CJoppKB      if  the  contract  put  in  suit  by  the  corporation  had  been,  on  their 

Company     part,  executory  only,  not  executed — we  feel  ♦little  doubt  but  that 

Fox.         ^^^^^  suing  upon  the  contract  would  amount  to  an  admission  on 

[  *28»  ]  record  by  them  that  such  contract  was  duly  entered  into  on  their 
part,  so  as  to  be  obligatory  on  themselves;  and  that  such  admission 
on  the  record  would  estop  them  from  setting  up  as  an  objection,  in 
a  cross  action,  that  it  was  not  sealed  with  their  common  seal :  on 
the  same  principle  as  it  was  held  by  Holt,  Gh.  J.,  and  the  Court, 
in  The  Mayor  of  Thetfard'a  case(l),  that,  'though  a  corporation 
cannot  do  an  act  in  pais  without  their  common  seal,  yet  they  may 
do  an  act  upon  record ;  and  that  is  the  case  of  the  city  of  London 
every  year,  who  make  an  attorney  by  warrant  of  attorney  in  this 
Court  without  either  sealing  or  signing ;  and  the  reason  is,  because 
they  are  estopped  by  the  record  to  say  that  it  is  not  their  act.  So, 
if  an  action  be  brought  against  a  corporation  for  a  false  return, 
they  are  estopped  to  say  it  is  not  their  return,  for,  it  is  resporuio 
majoris  et  communitatis  upon  record.'  And,  in  the  present  case,  the 
direct  allegation  by  the  corporation  upon  this  record,  that  the  agree- 
ment was  made  by  Towse  on  their  behalf,  would,  as  we  think, 
amount  to  an  estoppel  to  the  corporation  from  denying  the 
obligatory  force  of  the  agreement  in  a  subsequent  action  against 
themselves." 

(Lord  Campbell,   Ch.  J. :   These  observations  are  entitled  to 

very  great  respect ;    but  they  were  not  part  of  the  decision  in 

that  case.  Tindal,  Ch.  J.  adds,  "But  it  is  unnecessary  to 
determine  this  point  on  the  present  occasion.") 

They  are  not  mere  obiter  dicta^  but  part  of  a  considered  judgment. 

(CoLBBiDGB,  J. :  There  is  some  difficulty  in  seeing  by  what  form 
[  *2B4  ]       of  pleading  the  defendant  *could  take  advantage  of  the  estoppel,  if 
there  be  one.) 

There  are  numerous  cases  in  which  a  corporation  has  recovered  in 
an  action  of  assumpsit.  Tindal,  Ch.  J.  refers  to  many  of  them  in 
the  judgment  last  cited  (2). 

Sir  F.  Theaiger^  Peacock  and  Prentice^  contra  : 

The  cases  in  which  a  corporation  has  succeeded  in  actions  on 
simple  contract  are  of  two  kinds.    One  class  consists  of  those  in 

(1)  1  Salk.  192  ;  S.  C.  3  Salk.  103  ;  (2)  63  B.  R.  274,  275  (o  Man.  &  O. 

2  Tid.  Ray.  848;  Holt,  171.  IW— 196). 
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which  the  contract  lias  been  completely  executed  by  the  corporation,       Cop^br 

and  the  defendant  has  received  the  full  benefit,  as  when  a  corpora-     company 

tion  sues  for  use  and  occupation.     If  this  were  an  action  for  the        j,^*^ 

price  of  goods  sold  and  delivered  to  the  defendant,  these  cases  would 

be  authorities  to  show  that  he  must  pay  the  price.    The  other  class 

of  cases  consists  of  those  in  which  the  contract  has  been  within  the 

scope  of  the  business  for  which  the  Company  were  incorporated.  In 

the  present  case,  at  the  trial,  all  parties  acted  on  the  assumption 

that  the  plaintiffs  were  proved  to  have  been  incorporated  by  the 

charter  of  8  W.  &  M.,  and  that  the  contract  sued  on,  which  was 

a  contract  to  manufacture  iron  rails,  was  neither  ancillary  to  nor 

in  any  way  connected  with  the  business  of  smelting  copper  ore  for 

which  they  were  incorporated.     It  does  not  come  into  question 

whether  it  is  illegal  for  this  Company  to  deal  in  iron :  that  point 

would  arise  if  this  contract  had  been  under  seal ;  and  it  may  or 

may  not  be  that  a  contract  under  seal  for  this  purpose  would  be 

void.     But  the  question  now  raised  is  whether  the  averment  of 

mutual  promises  is  proved.    If  the  now  defendant  were  suing  on 

this  contract  as  plaintiff,  and,  as  such,  alleged  mutual  promises, 

*the  averment  would  not  be  proved  as  against  the  corporation :      [  *235  ] 

Lamprell  v.  Billeiicay   Union  (i),  Diggle  v.  London  and  Blackwall 

Railway  Company  (2).     That  is  not  now  disputed :  the  plaintiffs  are 

driven  to  contend  that,  though  the  corporation  was  not  bound,  the 

other  contracting  party  was :   but,  as  the  consideration  for  the 

defendant's  promise  is  the  mutual  promise  of  the  Company,  it  is 

clear  that  unless  the  Company  are  bound  it  is  nudum  pactum.    The 

cases  alluded  to  under  the  Statute  of  Frauds  are  not  like  this  :  in 

those  there  is  a  defect  of  the  evidence  made  essential  by  the  Act  of 

the  Legislature.    Then  it  is  said  that  in  some  way  the  Company 

have  by  bringing  the  action  made  the  contract  good  by  estoppel. 

Notwithstanding  the  high  authority  of  the  dicta  of  Tindal,  Ch.  J., 

it  may  be  asked  how  this  supposed  estoppel  is  mutual  ?    How  it  is 

for  the  benefit  of  the  defendant  ?    And,  as  was  suggested  from  the 

Bench,  how  it  is  to  be  taken  advantage  of  by  the  present  defendant 

on  the  record,  supposing  him  to  bring  an  action  hereafter  ? 

Cur,  adv.  wit. 

Lord    Campbell,    Ch.   J.,  on  a  subsequent  day  in    this  Term 
(January  22nd),  delivered  judgment: 

We  are  of  opinion  that  in  this  case  the  rule  should  be  made 

(1)  3  Ex.  283.  (2)  5  Ex.  442. 
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CoppRR  absolute.  The  objection  relied  upon  by  the  defendant,  if  well 
Company  founded,  may  clearly  be  taken  advantage  of  under  the  plea  of 
Fox  ^^'*  assumpsit.  If  the  contract  given  in  evidence  is  void,  the 
defendant  did  not  promise  in  manner  and  form,  and  no  special  plea 
could  be  necessary.  Let  us  then  inquire  whether  the  plaintiffs 
[  ^236  ]  could  have  *been  sued  on  this  contract  for  not  delivering  the  iron 
rails.  The  general  rule  being  that  a  corporation  can  only  bind 
itself  by  deed,  the  simple  contract  on  which  it  is  to  be  held  liable 
must  be  brought  within  some  of  the  exceptions  to  the  rule.  But 
this  is  not  such  a  small  matter  as  a  corporation  may  contract  for 
without  deed :  and  the  cases  respecting  executed  contracts  are  here 
wholly  inapplicable.  The  only  ground  on  which  the  validity  of  the 
contract  has  been  rested  is  that  this  must  be  taken  to  be  a  trading 
Company  which,  under  its  chartered  constitution,  may  deal  in  iron 
rails.  But  the  charter  of  8  W.  &  M.  by  which  the  corporation  was 
created  was  in  evidence ;  and  this  charter  is  expressly  confined  to 
dealing  in  copper :  it  contains  some  general  words  about  "  lands, 
mines,  mills,  and  houses ; "  but  these  all  have  reference  to  the 
*'  copper  ore  "  mentioned  in  the  preamble  to  the  charter  ;  and  the 
Company  is  only  authorized  to  manage  and  carry  on  the  business 
and  affairs  belonging  to  copper  miners.  Had  the  subject-matter  of 
this  contract  been  copper,  or  if  it  had  been  shown  in  any  way  to  be 
incidental  or  ancillary  to  carrying  on  the  business  of  copper  miners, 
the  contract  would  have  been  binding,  although  not  under  seal ; 
for,  where  a  trading  Company  is  created  by  charter,  while  acting 
within  the  scope  of  the  charter  it  may  enter  into  the  commercial 
contracts  usual  in  such  a  business  in  the  usual  manner.  But  the 
iron  rails,  the  subject-matter  of  this  contract,  were  not  shown  to 
have  any  connection  with  the  business  of  copper  miners;  and 
indeed  it  was  admitted  in  argument  that  the  plaintiffs  have  ceased 
to  be  copper  miners  and  now  only  deal  in  iron.  It  was  contended 
that  some  other  charter  is  to  be  presumed  which  would  authorize 
[  •237  ]  this  dealing  in  iron  :  but,  the  ♦charter  creating  the  Company  as  a 
corporation  being  given  in  evidence,  and  no  other  charter  appearing, 
we  are  not  at  liberty  to  presume  that  any  other  exists.  It  is 
unnecessary  for  us  to  consider  whether  the  Company  could  sue  or 
be  sued  in  this  case,  even  if  the  contract  had  been  by  deed :  the 
contract  is  by  parol  only ;  and,  as  the  Company  could  not  have 
been  sued,  the  question  is.  Can  they  sue  upon  it?  By  the  Statute 
of  Frauds  no  action  can  be  brought  upon  certain  agreements  unless 
there  be  a  memorandum  thereof  signed  by  the  party  to  be  charged ; 


V. 

Fox. 


VOL.  Lxxxm.]     1861.     Q.  B.     16  Q.  B.  287—288.  445 

and  the  Courts  have  very  properly  held  that  a  party  who  has  signed  Gopprb^ 
a  memorandum  of  the  agreement  may  be  sued  upon  it,  although  the  gompant 
other  party  has  not ;  because  there  the  requisition  of  the  statute 
has  been  complied  with,  and  there  is  such  an  agreement  as  the 
party  suing  alleges.  But  here  the  consideration  for  the  defendant's 
promise  is  an  alleged  promise  by  the  plaintiffs ;  and,  their  supposed 
promise  given  in  evidence  being  void,  the  contract  alleged  is  not 
proved.  It  would  indeed  be  strange  if  a  corporation  entering  into 
a  commercial  contract  might  enforce  it;  at  pleasure,  but  might 
break  it  with  impunity,  wherever  fraudulently  induced  to  do  so. 

The  plainti£fs  finally  rely  upon  a  suggestion  of  Tikdal,  Gh.  J.  in 
The  Fishmongers'  Company  v.  Robertson  (i),  that,  when  a  corpora- 
tion have  sued  as  plaintiffs  upon  a  simple  contract,  they  may 
possibly  for  ever  be  estopped  from  objecting  that  the  contract  was 
not  binding  upon  them,  so  as  to  afford  a  remedy  to  the  other  side 
by  cross  action,  and  to  take  away  the  objection  of  want  of  reci- 
procity. But  there  is  great  difficulty  in  saying  what  shall  be  the 
*form  of  action  to  which  the  opposite  side  may  resort,  or  from  [•238] 
what  point  of  time  the  estoppel  is  to  operate ;  and,  after  all,  it 
would  only  give  a  remedy  upon  the  contract  where  the  corporation 
have  deemed  it  for  their  advantage  to  enforce  it  by  action,  the 
other  side  being  left  without  remedy  where  the  corporation  wish 
entirely  to  break  and  abandon  it.  Besides,  giving  full  effect  to  the 
supposed  estoppel,  and  supposing  that  hereafter  the  now  plaintiffs 
might  be  sued  in  an  action  of  covenant  on  this  contract  (the  want 
of  profert  being  somehow  excused),  still  the  estoppel  would  not 
prove  the  contract  set  out  in  this  declaration,  which  supposes  the 
promises  on  either  side  to  be  without  seal.  On  no  ground,  therefore, 
can  the  action  be  supported. 

We  regret  very  much  that  any  technicality  should  interfere  with 
the  enforcement  of  a  fair  contract :  but  the  law  by  which  a  corpora- 
tion is  not  bound  unless  the  contract  is  under  seal  can  only  be 
altered  by  the  Legislature. 

Rule  absolute. 
(1)  63  R.  R.  242,  272  (d  Man.  &  G.  131,  192).' 
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1861.  BROWN  V.  GLENN  akd  Others  (1). 

^—  (16  a  B.  254—257 ;  S.  C.  20  L.  J.  Q.  B.  205 ;  15  Jur.  189.) 

>-        •'  A  landlord  cannot  break  open  the  outer  door  of  a  stable,  though  not 

within  the  curtilage,  to  levy  an  ordinary  distress  for  rent. 

Trespass  for  breaking  and  entering  the  plaintiff's  house,  damaging 
the  door  and  lock,  and  seizing  bis  horses.  Plea:  Not  guilty  (by  statute). 

On  the  trial,  before  Lord  Campbell,  Gh.  J.,  at  the  Middlesex 
sittings  after  last  Trinity  Term,  it  appeared  that  the  alleged 
trespass  was  committed  by  breaking  open  the  stable  door  of  the 
plaintiff,  which  was  locked,  and  seizing  his  horses  in  the  stable  as 
a  distress  for  rent  in  arrear.  The  stable  was  not  within  the  curtilage 
of  the  dwelling-house ;  but  there  was  a  room  over  the  stable,  and  com- 
municating with  it  from  within,  which  was  used  as  a  sleeping  room 
for  one  of  the  plaintiff's  servants.  His  Lordship  held  that,  as  the 
stable  door  was  locked,  the  distress  was  not  justified ;  and  he 
[  ^255  ]  directed  a  *verdict  for  the  plaintiff,  reserving  leave  to  the  defendant 
to  move  to  enter  a  nonsuit. 

KnoivleSf  in  last  Michaelmas  Term,  obtained  a  rule  nisi  accord- 
ingly. He  cited  Penton  v.  Browne  (2)  and  Semayne's  case  (8),  and 
the  notes  to  that  case  in  1  Smith's  Leading  Gases,  pp.  44 — 45  (4). 

Humfrey  and  Chamock  now  showed  cause  : 
The  door  of  an  outbuilding,  if  locked,  has  the  same  privilege  as 
the  door  of  a  dwelling-house  against  an  entry  for  distress.  "  Upon 
a  question  about  taking  a  distress,  it  was  held,  that  a  padlock  put 
on  a  barn's  door  could  not  be  opened  by  force  to  take  the  corn  by 
way  of  distress  :  per  Lord  Chief  Justice  Hardwicke,  Summer  Assizes 
at  Exeter,  1786 ; "  9  Vin.  Abr.  128,  Distress  (E.  2)  pi.  6.  The 
same  case  is  cited  in  note  (2)  to  Poole  v.  LongneviU  (5).  So  in  Co. 
Litt.  161  a  it  is  said :  "  *  Encloser  '  is  here  also  described,  and  need 
no  other  explication ;  for  the  lord  cannot  break  open  the  gates,  or 
break  down  the  inclosures  to  take  a  distress,  and  therefore  the  law 
accounts  it  a  disseisin."  Indeed,  from  the  use  of  the  room  over  the 
stable  as  a  servant's  sleeping  room,  the  stable  was  in  law  a  distinct 
dwelling-house  of  the  plaintiff :  Hex  v.  Turner  (e).  Rex  v.  Wesitcood  (7). 
In  Penton  v.  Browne  (2)  the  entry  was  under  e^Jien  facias. 

(1)  Foil,    by    BowEN,    L.    J.,    in  (2)  1  Sid.  186. 

American    Concentrated   Must    Co,   v.  (3)  6  Co.  Eep.  91  a. 

Hendry  [1893]  62  L.  J.  Q.  B.  388,  5R.  (4)  3id  ed.  [11th  ed.  vol.  1,  p.  110]. 

331,  [1893]  W.  N.  67 ;  and  see  Hodder  (5)  2  Wms.  Saund.  284  c  (6th  ed.). 

V.  jri//io»w[1895]  2  Q.  B.  663, 666, 667,  (6)  1  Leach,  C.  C.  306,  4th  ed.  • 

66  L.  J.  Q.  B.  70,  73  L.  T.  394,  C.A.  (7)  Euss.  &  By.  495. 
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Knoivles  and  Giffard,  contra  :  Bbown 

Penton  v.  Browne  (l)  is,  for  the  purpose  of  this  question,  undis-      Glbkn. 
iinguishable ;  and  the  facts  of  the  case  decided  by  Lord  Hardwigke 
are  not  stated. 

(Lord  Campbell,  Ch.  J. :  Penton  v.  Browne  (i)  may  *be  distin-       [  •^se  ] 
guished ;  for  there  the  entry  was  in  execution  of  the  law,  whereas 
a  distrainor  takes  the  law  into  his  own  hands. 

Pattbson,  J. :  The  7th  section  of  stat.  11  Geo.  11.  c.  19,  gives 
power  to  the  landlord,  where  goods  fraudulently  carried  away  by 
the  tenant  are  placed  in  any  **  house,  bam,  stable,"  &c.  locked  up 
BO  as  to  prevent  such  goods  *'  from  being  taken  and  seised  as  a 
distress  for  arrears  of  rent,"  **  to  break  open  and  enter  into  such 
house,  barn,  stable,"  &c.  The  inference  appears  to  be  that  the  right 
of  the  distrainor  to  break  open  the  door  of  a  stable  does  not  exist 
irrespectively  of  this  provision.) 

That  section  relates  to  goods  carried  off  the  demised  premises. 

(Patteson,  J. :  But  the  first  section  of  the  statute  had  already 
put  such  goods  on  the  footing  of  the  goods  distrained  upon  the 
premises.) 

Under  the  ordinary  rules  of  law,  Sir  Michael  Foster,  in  his  discourse 
Of  Homicide  (2),  observes  :  "  The  rule  that  every  man's  house  is  his 
castle,  when  applied  to  the  case  of  arrests  upon  legal  process,  hath 
been  carried  as  far  as  the  true  principles  of  political  justice  will 
warrant ;  perhaps  beyond  what  in  the  scale  of  sound  reason  and 
good  policy  they  will  warrant :  but  in  cases  of  life  we  must  adhere 
to  rules  well  known  and  long  established.  But  this  rule  is  not  one 
of  those  which  will  admit;  of  any  extension.  It  must  therefore,  as 
I  have  before  hinted,  be  confined  to  the  breach  of  windows  and 
outward  doors  intended  for  the  security  of  the  house  against  persons 
from  without  endeavouring  to  break  in." 

Lord  Campbell,  Gh.  J. : 

It  is  unnecessary  to  consider  the  effect  of  the  circumstance  that 
the  plaintiff's  servant  *uses  the  room  over  the  stable  as  a  bedroom,       [  ^257  ] 
because  we  are  all  of  opinion  that  the  fact  of  the  stable  door  being 
locked  does  of  itself  render  this  distress  unlawful.    The  passage 

(1)  1  Sid.  186.  (2)  Discourses  &c.,  p.  319,  c  8,  s.  20. 
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Bbowk  cited  from  Go.  Litt.  is  very  strong,  and,  reasonably  construed, 
glsnk.  applies  to  outer  fastenings  and  to  them  alone.  The  statute  referred 
to  by  my  brother  Pattbson  is  also  very  important :  it  affords  a  clear 
inference  that,  irrespectively  of  the  matters  therein  provided  for, 
the  outer  door  of  a  barn  or  stable  could  not  be  broken  open  for  the 
purpose  of  executing  an  ordinary  distress.  The  doctrine  is  at  least 
not  novel ;  it  was  acted  upon  by  Lord  Habdwiceb  ;  and  his  decision 
is  cited  by  Mr.  Serjt.  Williams  in  his  note  to  Poole  v.  Longxuvill  (i). 
In  Penton  v.  Browne  (2)  it  was  decided,  on  demurrer,  that  the  outer 
door  of  an  outhouse  might  be  broken  open  for  the  purpose  of 
executing  9,  fieri  facias.  This,  however,  is  not  inconsistent  with  our 
decision :  for  a  distinction  may  reasonably  be  made  between  the 
powers  of  an  officer  acting  in  execution  of  legal  process  and  the 
powers  of  a  private  individual  who  takes  the  law  into  his  own  hands 
and  for  his  own  purposes.  There  is  another  well  known  distinction, 
that  a  landlord  cannot  distrain  at  all  hours,  whereas  the  sheriff  is 
under  no  such  restriction. 

Pattbson,  Colbridgb  and  Wiohtman,  JJ.  concurred. 

Ride  discharged. 

1851.  LEEMING  AND  Another  v.  SNAITB:(3). 

'^'^^-  (16  Q.  B.  276—280 ;  S.  0.  20  L.  J.  Q.  B.  164 ;  15  Jur.  988.) 

[275  J  Assumpsit,  en  the  following  contract.     "J.  S.  *'  (defendant)  <*8old  to 

L.  &  Co."  (plaintiffs)  **  what  he  may  pull,  up  to  6th  January,  say  not  less 
than  100  packs,  of  combing  skin  at  7^i.  per  lb.,  delivered  in  M.,  allowing 
3  months  interest  for  cash,  in  clean  and  dry  condition.  B.  Deer.  12/48." 
Averments  that  defendant  was  a  puller  or  preparer  for  sale  of  combing 
skin,  which  is  a  kind  of  wooL  Mutual  promises.  Breach  that  defendant 
did  not  deliver  100  packs.    On  demurrer : 

Held  by  Loi"d  Campbell,  Ch.  J.,  Pattbson  and  Wiohi-man,  JJ.,  that 
the  words  ''  say  not  less  than  100  packs"  were  not  mere  words  of  expecta- 
tion, showing  what  the  parties  supposed  the  quantity  would  prove  to  be, 
but  amounted  to  a  contract  to  deliver  at  least  that  quantity ;  and  that  the 
breach  was  well  assigned :  Coleridge,  J.  dissentiettte. 

Assumpsit  on  a  contract,  set  forth  in  these  words,  *'  Jno.  Snaith, 
of  Boston  sold  to  Jno.  Leeming  &  Co.  what  he  may  pull  up  to 
6  Jan^.  say  not  less  than  1(X)  packs  of  combing  skin  at  TJrf. 
per  lb.  delivered  in  Manchester  allowing  three  mos.  int.  for 
cash  in  clean  and   dry  condition.      Boston,  December  12/48." 

(1)  2  Wms.  Saund.  284  c,  note  (2)  (1873)  L.  R.  o  P,  C.  203,217 ;  Morris 
(6th  ed.).  V.  Levison  (1876)  1  C.  P.  D.  155,  159, 

(2)  1  Sid.  186.  45  L.  J.  C.  P.  409.— A.  C. 

(3)  Cited,     McConnell    ▼.    Murphy 
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Ayerments;  that  Leeming  &  Go.  were  the  plaintiffs,  and  Snaith  lkemiko 
the  defendant ;  that  combing  skin  was  a  kind  of  wool ;  and  that  sna^'th. 
the  defendant  was  a  puller  or  preparer  for  sale  of  combing  skin. 
Mutual  promises,  and  averments  of  performance  by  plaintiffs. 
Breach :  that,  though  the  defendant  delivered  a  small  quantity  of 
combing  skin,  less  than  100  packs,  he  would  not  nor  did  deliver 
100  packs.    Demurrer  and  joinder. 

Whitehurst,  for  the  defendant : 

There  is  no  averment  that  the  defendant  pulled  more  combing 
skin  than  he  delivered,  or  that  he  purposely  refrained  from  pulling 
more. 

(LoBD  Campbell,  Gh.  J. :  The  sole  question  is  whether  the  words 
**  say  not  less  than  100  packs  "  are  to  be  construed  as  an  express 
promise  to  deliver  at  least  100  packs.) 

In  Owillim  v.  Daniell  (1),  where  the  contract  was  to  deliver  "  all  the 
naphtha  that  the  defendant  ^might  make  from  the  1st  of  June  then  [  *276  ] 
next,  for  and  during  the  term  of  two  years,  say  from  1,000  to  1,200 
gallons  per  month,"  the  Gourt  of  Exchequer  decided  that  the  words 
"  say  from  1,000  to  1,200  gallons  per  month  "  were  not  words  of 
contract  that  such  should  be  the  quantity,  but  merely  expressed  an 
expectation  that  it  would  prove  so. 

Cowling,  contra  : 

The  sole  question  is,  what  is  the  meaning  of  the  contract  set  out. 
The  plaintiffs  contend  that  it  is  a  contract  to  sell  all  the  defendant 
may  pull,  and  a  warranty  that  he  will  pull  not  less  than  100  packs. 
At  the  date  of  the  contract,  it  may  have  been  essential  for  the 
plaintiffs'  business  to  have  at  least  100  packs  before  the  6th 
January ;  and  they  may  have  known  that  they  could  find  employ- 
ment for  any  quantity  which  could  be  pulled  by  the  defendant 
before  that  time.  If  such  were  the  facts,  could  they  express  the 
bargain  they  would  wish  to  make  more  clearly  than  they  have  ? 

(Lord  Gampbbll,  Gh.  J. :  But  is  this  argument  consistent  with 
the  decision  in  Gwillim  v.  Daniell  (i)  ?) 

It  is :    the  words   **  not  less  than "    100  packs  are  express  and 
unambiguous ;    in    Gwillim   v.    Daniell  (1)  there  were  no    words 

(1)  41  B.  B.  688  (2  Cr.  M.  &  B.  61  ;  8.  C.  5  Tyr.  644). 
B.R. — VOL.  LXXXIII.  29 
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LEEHma  equivalent  to  them.  The  argument  for  the  defendant  requires  the 
8NAITH.  Court  to  reject  the  words  "  not  less  than "  altogether.  If  it  is 
insisted  by  the  defendant  that  "  say  "  has  in  mercantile  usage  the 
e£fect  of  controlling  the  words  that  follow,  he  should  have  put  on 
the  record  an  averment  to  that  effect  which  the  plaintiffs  might 
traverse ;  for  they  deny  that  there  is  a  mercantile  usage  to  that 
effect. 

[  ^277  ]  (Lord  Campbell,  Ch.  J. :  If  we  are  at  liberty  to  import  *oiir 

knowledge  of  mercantile  usage  into  the  case,  I  believe  "  say  "  is 
not  an  expression  of  doubt  or  uncertainty,  but  is  used  to  call 
attention,  as  in  "  one  thousand  pounds  say  1,000Z."  There  is  a  clear 
and  intelligible  distinction  between  words  of  contract  that  a  thing 
shall  be,  and  words  merely  of  expectation  that  it  probably  will  be ; 
and  the  whole  question  is  whether  the  words  "  say  not  less  than/' 
here  used,  are  the  one  or  the  other.) 

Whitehurst,  in  reply : 

OtviUim  V.  Daniell  (1)  is  an  express  authority  that  "  say "  is  a 
word  expressing  uncertainty,  and  showing  that  what  follows  is 
mere  expectation. 

Lord  Campbell,  Ch.  J. : 

It  appears  to  me  that  the  plaintiffs  are  entitled  to  our  judgment. 
When  I  read  this  contract  it  seems  clear  what  the  intention  of  the 
parties  was.  I  think  it  must  be  taken  that  the  plaintiffs  had 
occasion  for  at  least  100  packs  of  combing  skins,  and  meant  to 
stipulate  that  they  should  have  that  quantity  at  least;  and  that 
they  were  willing  to  bind  themselves  to  take  all  that  the  defendant 
might  pull,  beyond  that  quantity.  If  such  be  their  intention,  is  it 
not  clearly  expressed  by  these  words  "  sold  "  "  what  he  may  pull 
up  to  6  January  say  not  less  than  100  packs  "  ?  Is  not  this  a 
stipulation  securing  to  the  plaintiffs  a  minimum  quantity  of  100 
packs?  I  give  no  peculiar  sense  to  the  word  "say."  I  agree 
with  what  is  observed  by  Lord  Abinoer  in  GtviUim  v.  Daniell  (1), 
that  if  the  word  has  any  peculiar  sense  that  should  be  averred  on 
the  record.  But  I  give  to  the  word  the  ordinary  sense  in  which  it 
L  •278]  is  used  by  common  people.  If  there  had  been  a  case  directly  *in 
point  putting  a  different  construction  on  such  a  contract,  I  should 
have  been  reluctantly  compelled  to  decide  in  conformity  with  it ; 
(1)  41  E.  E,  088  (2  Cr,  M,  &  R,  61 ;  S.  C.  6  Tyr.  644). 
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but  GtvilUm  v.  Daniell  (1)  is  not  in  point.     The  contract  there  did      Lermino 
not  contain  the  words  "not  less   than;"    and   that   I   think  a      snaith. 
material  distinction.    I  think  the  construction  of  tliis  agreement 
is  that  it  is  an  absolute  contract  to  supply  100  packs  at  least. 
That  being  so,  the  breach  is  well  assigned,  and  judgment  should  be 
for  the  plaintiffs. 

Pattbson,  J. : 

I  agree  that  the  insertion  of  the  words  "  not  less  than "  dis- 
tinguishes this  case  from  GwiUim  v.  Daniell  (i).  There  the  words 
"say  from  1,000  to  1,200  gallons"  were  held  to  be  words  of 
expectation  only,  and  not  an  undertaking  that  such  should  be  the 
quantity.  Here  the  parties  have  inserted  between  the  words  ''  say  " 
and  "  100  packs  "  the  words  "  not  less  than."  Now,  but  for  the 
word  ''  say,"  that  would  be  clearly  an  undertaking  that  the  quantity 
should  be  not  less  than  100  packs.  Then  does  the  word  ''  say  " 
control  this  so  as  to  give  the  words  that  follow  a  different  meaning  ? 
I  think  not.  "  Say "  is  merely  a  word  pointing  and  giving  an 
explanation  of  what  went  before,  and  is  equivalent  to  "  that  is  to 
say  J'  I  think  therefore  that  the  construction  of  this  contract  is 
that  the  defendant  is  to  supply  the  plaintiffs  with  at  least  100  packs. 
It  is  most  likely  that  such  was  the  intention  of  the  parties.  The 
period  is  very  short,  from  the  12th  December  to  the  6th  January ; 
and  they  may  well  have  calculated  what  was  required  for  their 
trade  during  that  time,  and  intended  to  bargain  for  a  certain 
minimum.  But  at  all  events  I  think  they  have  expressed  such  an 
^intention,  and  that  the  plaintiffs  are  entitled  to  our  judgment.  [  *279  ] 

Coleridge,  J. : 

In  this  case  I  have  the  misfortune  to  come  to  a  different  con- 
clusion from  that  come  to  by  my  Lord  and  my  brothers.  I  have 
not  formed  a  very  decided  opinion;  and  I  unfeignedly  think  it 
probable  that  I  am  wrong.  But,  as  I  do  entertain  a  different 
opinion,  I  am  bound  to  state  it.  It  seems  to  me  that  the  parties  to 
this  contract  did  mean  to  leave  the  quantity  wholly  unfixed  by  the 
contract.  The  shortness  of  the  period  may,  as  my  brother  Patteson 
remarks,  afford  an  inference  the  other  way ;  but  we  cannot  properly 
say  what  inference  should  be  drawn  from  that,  unless  we  also 
understand  the  nature  of  the  businesses  of  the  plaintiffs  and  defen- 
dant, the  state  of  their  works,  the  ordinary  rate  of  production,  and 

(1)  41  E.  R.  ess  (2  Or.  M.  &  R.  61 ;  S,  0.  0  Tyr.  644). 
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Lrrmino     other  things  not  known  to  us,  though  known  to  the  parties  makhig 

Hnaith.      ^^^  contract. 

It  seems  to  me  that  the  plaintiffs,  knowing  the  ordinary  rate  of 
production  of  the  defendant's  trade,  are  content  to  take  all  he  may 
produce,  and  to  put  down  100  packs  as  an  estimate  of  what  both 
parties  expect  will  be  the  minimum.  No  estimate  of  the  maximnm 
is  put  down ;  they  do  not  choose  to  do  so.  Such  I  take  to  have 
been  the  intention  of  the  parties.  Have  they  used  words  to  express 
it  ?  That  depends  upon  what  is  the  ordinary  signification  of  the 
word  "  say  ;  "  for  I  agree  that,  as  there  is  no  averment  that  it  bears 
a  peculiar  signification,  it  is  to  be  construed  in  its  ordinary  sense. 
The  decision  in  Gtvillim  v.  Daniell  (i)  turned  on  the  construction  of 

[  ^280  ]  the  word  "  say,"  which  was  there  held  to  mean  "  which  we  ^estimate 
at."  I  put  the  same  meaning  on  it  here.  The  authority  seems 
express.  I  can  make  no  solid  distinction  between  that  case  and 
the  present ;  and  I  am  unwilling  to  make  a  refined  distinction. 

WiGHTMAN,  J. : 

I  agree  with  my  Lord  and  my  brother  Pattbson  in  thinking  that 
judgment  should  be  for  the  plaintiffs.  All  that  precedes  the  word 
''  say  "  in  this  contract  leaves  the  amount  uncertain.  The  plaintiffs 
are  to  have  what  the  defendant  pulls,  which  may  be  10  packs  or 
1,000  packs ;  but  then  follow  the  words  "  say  not  less  than  100 
packs,"  which  seem  to  me  to  fix  the  minimum  quantity  the 
defendant  undertakes  to  supply.  Unless  that  construction  is  put 
upon  the  contract,  no  effect  is  given  to  the  words  "  not  less  than :  " 
which  words  I  think  distinguish  this  case  from  Owillim  v. 
Daniell  (i). 

Judgment  for  the  plaintiffs. 


1861.  EEG.   V.  LECHMEKE. 

^1^  '  (16  a  B.  284—289 ;  S.  C.  20  L.  J.  Q.  B.  169 ;  12  Jup.  558.) 

^        J  The  power  of  ordering  compensation  to  coroners  for  the  loss  of  emoluments 

arising  out  of  a  change  made,  under  the  Coroners  Act,  1844  (7  &  8  Vict. 
c.  92),  in  the  divisions  of  a  county  for  the  purpose  of  holding  inquests  is 
confined  to  cases  where  a  county  has  been  '*  customarily "  divided  into 
districts  for  the  purpose  of  holding  inquests  during  the  space  of  seven  years 
before  the  passing  of  the  Act,  as  provided  by  the  sixth  section. 

MANDAMUS  to  the  treasurer  of  the  county  of  Worcester.     The 
writ,  after  reciting  the  2nd,  8rd,  4th,  5th  and  6th  sections  of  stat. 
(1)  41  R.  B.  688  (2  Or.  M.  &  E.  61 ;  8.  C,  5  Tyr.  644). 
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7  &  8  Yict.  c.  92  (''  to  amend  the  }aw  respecting  the  office  of  county 
coroner "  (i)  ),   *recited   that    the    justices  of  Worcestershire  in 


(!)  Section  2  enacts:  "That  when 
and  as  often  as  it  shall  seem  expedient 
to  the  justices  of  any  county  that  such 
county  should  be  divided  iuto  two  or 
more  districts  for  the  purposes  of  this 
Act,  or  that  any  alteration  should  be 
made  of  any  division  theretofore  made 
under  this  Act,  it  shall  be  lawful  for 
the  said  justices,  in  Oeueral  or  Quarter 
Session  assembled,  to  resolve  that  a 
^petition  shall  be  presented  to  her 
Majesty,  praying  that  such  division 
or  alteration  be  made,  and  thereupon 
to  adjourn  the  further  consideratiou 
of  such  petition  until  notice  thereof 
shall  be  given  to  the  coroner  or 
coroners  of  such  county  as  hereinafter 
provided." 

Section  3  enacts:  ''That  the  clerk 
of  the  peace  shall  give  notice  of  any 
such  resolution  to  every  coroner  for 
such  county,  and  of  the  time  when 
the  petition  will  be  taken  by  the  said 
justices  into  consideration,  and  the 
justices  shall  confer  with  every  such 
coroner,  who  shall  attend  the  meeting 
of  the  justices  for  that  purpose,  touch- 
ing such  petition,  having  due  regard 
to  the  size  and  nature  of  each  proposed 
district,  the  number  of  the  inhabitants, 
the  nature  of  their  employments,  and 
such  other  circumstances  as  shall 
appear  to  the  justices  fit  to  be  con- 
sidered in  carrying  into  execution 
the  provisions  of  this  Act ;  and  such 
petition,  with  a  description  of  the 
several  proposed  districts,  and  of  the 
boundaries  thereof,  with  the  reasons 
upon  which  the  petition  is  founded, 
shall  be  certified  to  her  Majesty  under 
the  hands  and  seals  of  two  ur  more  of 
the  justices  present  when  such  petition 
shall  be  agreed  to,  and  the  clerk  of  the 
peace  for  such  county  shall  forthwith 
give  or  send  a  ti-ue  copy  of  such  peti- 
tion, certified  under  his  hand,  to  every 
coroner  for  such  county.*' 

Section  4  enacts:  *'That  it  shall  be 
lawful  for  her  Majesty,  if  she  shall 
think  fit,  with  the  advice  of  her  Privy 
Council,  after  taking  into  consideration 
any  such  petition,  and  also  any  petition 
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which  may  be  presented  to  her  by  any 
coroner  of  the  same  county  concerning 
such  proposed  division  or  alteration, 
or  whenever  it  shall  seem  fit  to 
her  Majesty  to  direct  the  issue  of  a 
writ  *  De  coronatore  eligendo^*  for  the 
purpose  of  authorizing  the  election 
of  an  additional  coroner  above  the 
number  of  those  who  have  been  there- 
tofore customarily  elected  in  such 
county,  to  oi-der  that  sucli  county  [  *^86,  n,  ] 
sliall  be  divided  into  such  and  so  many 
districts,  for  the  purposes  of  this  Act, 
as  to  her  Majesty,  with  the  advice 
aforesaid,  shall  seem  expedient,  and  i 
to  give  a  name  to  each  of  such  districts, 
and  to  determine  at  what  place  within 
each  district  the  Court  for  the  election 
of  coroner  for  such  district  shall  be 
ho! den  as  hereinafter  provided,  and 
every  such  order  shall  be  published  in 
the  London  Gazette" 

Section  5  enacts:  "That  the  jus- 
tices in  General  or  Quarter  Session 
assembled  shall  assign  one  of  such 
districts  to  each  of  the  peraons  holding 
the  office  of  coroner  in  such  county, 
and  upon  the  death,  resignation,  or 
removal  of  any  such  person  each  of 
his  successors,  and  also  every  other 
person  thereafter  elected  into  the  office 
of  coroner  in  such  county,  shall  be 
elected  to  and  shall  exercise  the  office 
of  coroner,  according  to  the  provisions 
^of  this  Act,  and  shall  reside  within  [  *28f>,  it.  ] 
the  district  in  and  for  which  he  shall 
be  so  elected,  or  in  some  place  wholly 
or  partly  surrounded  by  such  district, 
or  not  more  than  two  miles  beyond 
the  outer  boundary  of  such  district.'* 

Section  6  enacts:  "That  whenever 
it  shall  appear  to  her  Majesty,  with 
the  advice  aforesaid,  and  shall  be  set 
forth  in  the  said  Order  in  Council,  that 
any  such  county  has  been  customarily 
divided  into  districts  for  the  purpose 
of  holding  inquests  during  the  space 
of  seven  years  before  the  passing  of 
this  Act,  and  it  shall  seem  expedient 
to  her  Majesty,  with  the  advice  afore- 
said, that  the  same  division  of  the 
county  be  made  under  this  Act,  each 
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Rbo.        General  Quarter  Sesfiions    had    petitioned  her    Majesty's    Privy 
Lbohmbrb.    ^Council  for  an  order  that  the  county  should  be  divided  for  the 

[  *^t$ti  ]  purpose  of  this  Act  into  three  districts,  and  that  such  districts 
should  be  called  the  North,  the  South  and  the  Middle  District ;  and 
that  the  county  was  afterwards  divided  accordingly.  The  writ  also 
recited  that  W.  S.  P.  Hughes,  for  several  years  before  the  passing 
of  the  Act,  was  elected  one  of  the  cotoners  of  the  county,  and  that 
he  had  ever  since  exercised  the  office ;  that  Hughes  petitioned  the 
Privy  Council  for  compensation  on  the  ground  that  by  such  division 
{jhere  would  be  a  great  diminution  of  his  duties  and  emoluments  : 
That  afterwards,  on  5th  March,  1847,  the  justices  in  General 
Quarter  Sessions  assigned  the  Middle  District  of  the  county  to 
Hughes :  That  the  Lords  of  the  Treasury,  by  Order  of  the  Privy 
Council,  directing  them  to  inquire  into  the  amount  of  compensa- 

[  ^287  ]  tion  to  be  paid  to  Hughes,  *and  directing  the  same,  when  assessed, 
to  be  paid  by  the  treasurer  of  the  county,  had  assessed  the  same  at 
552.  per  annum.  That  the  defendant's  predecessor  in  office  had 
made  four  quarterly  payments  of  the  said  annuity  ;  and  that  the 
defendant  had  refused  to  continue  such  payments.  The  writ  then 
commanded  the  defendant,  as  such  treasurer,  to  pay  all  arrears,  or 
to  show  cause  &c. 

Betum :  That  in  the  Order  of  Council,  under  which  the  said 
county  was  divided  into  districts,  it  was  not  set  forth,  nor  did  it 
appear  to  her  Majesty  with  the  advice  of  the  said  Privy  Council, 
that  the  county  had  been  customarily  divided  into  districts  for  the 
purpose  of  holding  inquests  during  the  space  of  seven  years  before 
the  passing  of  the  Act ;  nor  was  the  county  at  any  time  divided 
into  such  districts  before  the  division  made  in  pursuance  of  the  said 
Order  in  Council. 
Demurrer :  and  joinder. 

Welsby,  for  the  Crown  : 
Stat.  7  &  8  Vict.  c.  92  shows,  throughout  the  sections  relating  to 

of  Buch  districts  shall  be  assigned  to  lawful  for  her  Majesty,  with  theadvioe 

the  coroner  usually  acting  in  and  for  aforesaid,   to  order   the   Lord    High 

the  same  district  before  the  passing  of  Treasurer  or   OommiBsioners  of   her 

this  Act;  but  if  it  shall  appear  expe-  Majesty's    Treasury    to    assess    the 

dient  to  her  Majesty,  with  the  advice  amount  of  compensation  which  it  shall 

aforesaid,  that  a  different  division  of  appear  to  him  or  them  ought  to  be 

such  county  be  made,  and  any  such  awarded    to    such    coroner,  and    the 

coroner  shall  present  a  petition  to  her  amount  of  such  compensation  shall  be 

Majesty,  praying  for  compensation  to  paid  by  the  treasurer  of  the  county  to 

him  for  the  loss  of  his  emoluments  such    coroner,  his  executors,    or  ad- 

arisiiig  out  of  such  change,  it  shall  be  ministrators,  out  of  the  county  rate." 
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the  creation  of  new  coroners'  districts,  a  desire  to  effect  the  purpose  Rbo. 
of  the  Act  in  sach  a  manner  as  to  prevent  loss  to  persons  already  lechmrrb. 
exercising  the  office  of  coroner.  Thus,  if  the  Sessions  resolve  to 
petition  for  a  division  of  the  county  into  districts  or  for  any 
alteration  of  exibtiug  divisions,  they  must  adjourn  the  matter  in 
order  to  give  the  coroner  notice  of  their  intention ;  the  justices  are 
to  confer  with  him ;  he  is  to  hlBkve  the  privilege  of  attending  their 
adjourned  meeting;  and  it  is  not  until  after  he  has  had  an 
opportunity  of  presenting  a  counter-petition  that  any  proposed 
alteration  can  be  sanctioned  by  the  Queen  in  Council.  This 
protection  is  given  to  the  coroner  by  *sects.  2,  8  and  4.  It  will  [  *288  ] 
however  be  contended  that  the  coroner's  claim  to  compensation 
turns  on  sect.  6  exclusively,  and  that  this  section  applies  only  where 
a  county  has  been  ''customarily  divided  into  districts  for  the 
purpose  of  holding  inquests  during  the  space  of  seven  years  before 
the  passing  of  this  Act,"  and  a  different  division  is  afterwards 
made,  whereby  loss  ensues  to  the  coroner ;  and  the  return  is  framed 
on  the  assumption  that  his  claim  to  compensation  is  thus  restricted. 
But  sects.  2  and  8  treat  the  coroner  as  a  person  interested  and 
entitled  to  consideration  where  the  county  is  divided  for  the  first 
time,  and  also  where  ''  any  alteration "  is  to  be  *'  made  of  any 
division  theretofore  made."  Where  several  coroners  hold  office 
for  the  whole  county  they  may;  inter  se,  recognise  divisions  of  the 
county  by  way  of  courtesy  or  for  the  sake  of  public  convenience, 
although  such  divisions  cannot  be  deemed  customary  divisions 
within  the  sixth  section.  It  is  consistent  with  this  return  that 
there  has  been  such  a  recognised  division  in  the  county  of 
Worcester ;  and  it  must  be  taken  as  a  fact  that  Hughes  has  been 
injured  by  the  change  of  division. 

(Lord  Campbell,  Ch.  J. :  Where  there  has  been  previously  no 
ascertained  division,  how  is  the  amount  of  compensation  to  be 
settled?  A  division  by  mere  voluntary  arrangement  or  courtesy 
may  be  broken  into  at  any  time.) 

The  statute  appears  to  give  compensation  for  loss,  not  only  of 
existing  rights,  but  of  existing  benefits. 

(CoLBBiDOE,  J. :  I  do  not  see  that  any  compensation  is  provided 
for  if  an  additional  coroner  were  appointed  by  virtue  of  the  writ 
*'  De  coronatore  eligendo**  under  the  fourth  section.) 
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Rko.  Whitmore,  contra,  was  not  beard. 

r, 
Lrchhrrb. 
[  289  ]       Lord  Campbell,  Gh.  J. : 

All  that  could  be  urged  in  support  of  tbis  claim  bas  been  urged  ; 
but  tbe  argument  fails.  Wbere  changes  made  by  tbe  Legislature 
in  advancement  of  tbe  public  interest  are  tbe  cause  of  injury  to 
individuals,  it  is  reasonable  tbat  tbey  should  receive  compensation ; 
but,  unless  compensation  is  awarded  by  the  Legislature,  they  can 
receive  none.  Here  compensation  is  not  given  unless  for  loss 
occasioned  to  the  coroner  by  a  change  of  the  divisions  of  a  county 
for  the  purpose  of  holding  inquests  where  separate  divisions  were 
already  in  existence  customarily  before  the  statute.  There  was  no 
such  previous  division  in  this  county ;  and  the  statute,  therefore, 
does  not  apply. 

GOLERIDOB,  J.  (1) : 

I  am  of  the  same  opinion.  The  case  before  us  may  be  a  casus 
omissus  ;  and  so  also  may  be  the  case  put  of  the  appointment  of  an 
additional  coroner  under  the  writ  "  De  coronatore  eligendo.'*  The 
case  provided  for  by  the  statute  is  that  of  a  change  in  the  customary 
divisions  of  a  county ;  and  it  is  admitted  that  there  were  no  such 
divisions  in  this  county,  so  as  to  bring  the  prosecutor's  claim  within 
the  statute. 

WiGHTMAN,  J.  concurred. 

Judgment  for  defendant. 


1851. 

Jan.  20.  KIEK    V.  BELL  (&). 

[■^]  (16  Q.  B.  290-297.) 

The  deed  of  a  joint-stock  Banking  Company  contained  proviBions  that 
the  directoi*s  should  be  not  fewer  than  five  nor  more  than  seven  :  that  three 
or  more  should  constitute  a  board,  and  be  competent  to  transact  all  ordinary 
business  :  and  tbat  the  directors  should  have  power  to  compromise  debts  fto. 
Agents  might  be  appointed  by  the  directors  to  draw  and  accept  bills,  ftc, 
without  reference  to  the  directoi-s.  The  number  of  directors  became  lees 
than  five :  four  directors,  being  the  whole  number  then  existing,  executed 
a  deed  compromising  a  large  debt  due  to  the  Bank,  taking  from  the  debtor 

(1)  Patteson,  J.  was  at  the  Criminal  5  Ch.  D.  73, 100. 46  L.  J.  Ch.  425;  York 
Appeal  Court.  Tramway  a  v.  Willows  (1882)  8  Q.  B.  D. 

(2)  Considered,  Re  Alma  Spinning  685,  697,  51  L.  J.  Q,  B.  257;  Be  Bank 
Co.y  Bottomley's  case  (1880)  16  Ch.  D.  of  Syria,  Owen  and  ABhtvorth's  Claim 
681,  50  L.  J.  Ch.  167  ;  dist.  New  Sam-  [1900]  2  Ch.  272,  67  L.  J.  Ch.  412.— 
brero  Fhoaphate  Co.  v.  Erlanyer  (1877)  A.  C. 
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a  mining  concern,  and  covenanting  with  him  on  behalf  of  the  Company  to  Kirk 

indemnify  him  against  certain  bills  of  exchange.     In  an  action  of  covenant  v. 

by  the  debtor  for  not  indemnifying  him :  HBLr,. 

Held,  That  the  covenant  did  not  bind  the  Company ;  for  that  this  was 
not  ordinary  business,  and  no  smaller  number  than  five  directors  were 
competent  under  the  deed  to  transact  it. 

QiuBre,  whether  a  board  of  three  directors  could  transact  even  ordinary 
business,  unless  it  was  a  board  of  three  out  of  five  directors. 

Covenant.  The  declaration,  after  reciting  that  the  Company 
was  a  joint-stock  Banking  Company  under  stat.  7  Geo.  IV.  c.  46, 
made  profert  of  an  indenture,  stated  in  the  declaration  to  have 
been  ''  made  by  W.  N.,  described  in  the  said  indenture  as  having 
survived  E.  T.,  who  were  the  trustees  of  the  Newcastle-upon-Tyne 
Joint-Stock  Banking  Company,  of  the  1st  part;  tiie  said  W.  N., 
and  S.  S.,  described  in  the  said  indenture  as  the  present  trustees  of 
the  said  Banking  Company,  of  the  2nd  part ;  the  said  W.  N.,  the 
said  S.  S.,  G.  T.  G.  and  F.  S.,  described  in  the  said  indenture  as 
the  present  board  of  directors  of  the  said  Banking  Company,  of  the 
8rd  part ;  and  the  plaintiff  of  the  fourth  part."  The  declaration 
then  made  the  following  averment.  ''And  which  indenture  was 
made  by  the  said  W.  N.,  S.  8.,  G.  T.  G.  and  F.  S.  for  and  on 
behalf  and  on  account  of  the  said  Company,  and  related  to  the 
affairs  and  concerns  of  the  said  Company,  and  which  said  W.  N., 
8.  8.,  G.  T.  G.  and  F.  8.  were,  *before  and  at  the  time  of  making  [  *2»i  ] 
the  said  indenture,  duly  authorised  and  empowered  by  the  said 
Company  to  enter  into  and  make  and  execute  in  their  own  names 
the  said  indenture  for  and  on  behalf  of  the  said  Company,  and  to 
bind  the  said  Company  by  the  said  indenture,  and  to  do  and 
perform  the  several  matters  and  things  covenanted  therein  to  be 
done  by  the  said  Company." 

The  declaration  then  set  forth  the  effect  of  the  indenture;  by 
which  it  appeared  that  the  plaintiff  had  previously  purchased  from 
the  Bank  a  colliery,  of  which  they  were  mortgagees,  for  22,000Z., 
had  paid  5,000Z.,  part  of  the  price,  and  had  for  the  balance  accepted 
bills  of  exchange  amounting  in  the  whole  to  17,0002.,  which  bills 
had  been  renewed  and  of  which  some  were  then  in  circulation,  and 
others  overdue  in  the  liands  of  persons  with  whom  they  had  been 
negociated  by  the  Banking  Company :  that  the  plaintiff  was 
indebted  to  the  Banking  Company  in  21,000Z.  and  upwards  on  his 
account  current;  that  the  plaintiff  was  unable  to  complete  the 
purchase  of  the  colliery,  and  had  agreed  to  abandon  it  to  the 
Banking  Company  ;  and  that  tlie  Banking  Company  had  agreed  on 
payment  to  them  of  1,000/.  to  release  the  plaintiff  from  further 
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Ktrk  payment  of  the  pnrchase-money,  and  from  all  liability  on  the 
Bkll.  account  current,  and  to  indemnify  him  against  all  bills  accepted 
by  him  and  negotiated  by  the  Banking  Company.  Among  otlier 
provisions  in  the  indenture  for  carrying  out  this  agreement,  *'  the 
said  W.  N.,  S.  S.,  G.  T.  G.  and  F.  S.  did,  on  behalf  of  the  said 
Banking  Company,  so  far  as  they  could  lawfully  bind  the  said 
[  ♦292  ]  Company  but  not  further  or  otherwise,  covenant "  with  ♦the 
plaintiff  that  the  Banking  Company  would  pay  all  such  bills  of 
exchange  as  had  passed  through  their  hands,  and  indemnify  the 
plaintiff  against  them.  Averments  of  performance  by  the  plaintiff. 
Breach :  that  the  Banking  Company  did  not  indemnify  him  against 
the  bills  of  excliange. 

Plea.  That  the  said  W.  N.,  S.  S.,  G.  T.  G.  and  F.  S.  were  not, 
nor  were  nor  was  any  or  either  of  them,  authorised  or  empowered 
by  the  said  Company  modo  et  forma.    On  which  issue  was  joined. 

On  the  trial,  before  Bolfe,  B.,  at  the  Durham  Spring  Assizes, 
1860,  the  plaintiff  gave  in  evidence  the  deed  of  settlement  of  the 
Newcastle-upon-Tyne  Joint-Stock  Banking  Company.  The  deed 
contained  many  clauses,  which  were  numbered,  and  among  them 
the  following : 

*'  4.  That  the  management  of  the  affairs  of  the  Company  shall  be 
intrusted  to  such  a  number  of  directors  as  the  shareholders  shall 
for  the  time  being  deem  expedient,  so  that  it  be  not  less  than  five 
nor  more  than  seven,  and  the  number  at  present  deemed  expedient 
and  hereby  appointed  is  five :  &c. 

"  69.  That  the  directors  shall  meet  so  often,  and  at  such  times  and 
places,  as  they  shall  from  time  to  time  appoint,  and  shall  at  all 
events  meet  once  in  every  week,  at  the  Banking  House  in  Newcastle- 
upon-Tyne,  for  the  dispatch  of  business.  And  special  meetings  of 
the  directors  may  be  called  at  such  other  times  as  the  chairman 
or  any  two  directors  shall  deem  requisite,  and  each  director  shall 
be  entitled  to  a  summons  by  letter,  to  be  delivered  at  his  usual 
place  of  residence,  or  sent  through  the  post  office  informing  him  of 
the  time  and  place  of  each  special  meeting.  That  any  three  or 
more  of  the  directors  present  at  any  meeting  shall  constitute  a 
board,  and  shall  be  competent  to  transact  all  ordinary  business 
appertaining  to  the  directors  ;  but  the  directors,  or  the  major  part 
in  number  of  them,  may  from  time  to  time,  limit  by  their  by-laws 
the  powers  to  be  exercised  at  Boards,  consisting  of  fewer  than  five 
directors,  and  such  limits  and  by-laws  shall  be  observed. 
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''  64.  That  such  persons  as  the  directors  shall,  by  any  resolution        Kikk 
or  minute  to  be  entered  in  their  book  of  proceedings,  authorise  in        ^^i^^ 
that  behalf,  shall  alone  have  power  to  sign,  draw,  indorse,  or  accept 
any  bill   of  exchange,  or  promissory  note,   or  other   negotiable 
security,  in  the  name  or  on  account  of  this  Company ;  and  that  no 
bill,  note,  or  other  negotiable  security,  *signed,  drawn,  indorsed,  or       [  *2^-^  J 
accepted  in  any  other  manner  than  by  the  person  or  several  persons 
so  authorised,  shall  be  binding  on  this  Company.    And  each  of  the 
shareholders  doth  hereby  renounce   all  right  to  sign,  accept,  or 
indorse  any  bill,  note,  or  negotiable  security,  in  the  name  of  the 
Company,  or  to  contract  any  engagement  on  behalf  of  this  Company, 
unless  he  shall  be  previously  and  expressly  authorised  so  to  do,  in 
pursuance  of  the  provision  for  that  purpose  hereinbefore  contained. 

''  68.  That  the  directors  may  give  credit  or  make  advances  of  cash 
to  any  person  to  such  amount,  at  such  rate  of  interest,  and  upon 
such  terms  as  they  may  think  fit ;  and  such  credit  may  be  given 
and  advances  made,  with  or  without  security,  at  the  discretion  of 
the  directors ;  but  no  shareholder  shall  be  entitled  as  of  right  to  a 
cash  credit  to  any  amount ;  but  the  same  may  be  given  or  wholly 
withheld  at  the  discretion  of  the  directors. 

''  74.  That  the  directors  may  refer  and  submit  to  arbitration  any 
matter  in  dispute  between  the  Company  and  any  person,  whether  a 
member  of  the  Company  or  not,  and  may  submit  to  and  abide  by 
such  reference,  and  every  award  to  be  made  in  pursuance  thereof, 
and  may  enter  into  any  bond,  deed,  or  agreement,  for  those  pur- 
poses, and  may  compound  for  any  debt  owing  to  the  Company,  and 
accede  to,  and  execute  any  deed  of  composition,  or  conveyance,  or 
assignment  of  his  estate  and  effects,  made  by  any  debtor  of  this 
Company,  whether  a  shareholder  or  not,  for  the  benefit  of  his 
creditors,  and  may  give  time  to  any  debtor  for  the  payment  of  his 
debt,  either  upon  security  or  without,  and  abandon  any  debt  which 
may  seem  bad  or  desperate ;  and  may  authorise  the  chairman  of 
the  directors,  or  any  public  officer  of  the  Company  or  manager 
thereof,  or  other  person  to  execute  any  such  bond,  deed,  or  agree- 
ment of  reference,  or  deed  of  composition,  conveyance,or  assignment, 
and  to  prove  any  debt  due  to  the  Company  from  any  bankrupt  or 
insolvent,  whether  a  shareholder  or  not,  and  to  receive  the  dividends 
thereunder,  and  may  act  in  all  matters  arising  out  of  any  such 
bankruptcy  or  insolvency,  and  may  empower  such  chairman, 
public  officer  or  manager,  or  other  person,  to  become  and  act  as  the 
assignee  in  any  prosecution  of  bankruptcy,  or  of  any  insolvent 
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Kirk        debtor's  estate,  and  to  sign  the  certificate,  release,  or  other  discharge 
Bbll.       ot  any  bankrupt,  insolvent,  or  other  person,  who  shall  be  or  stand 
indebted  to  this  Company. 

"  78.  That  the  managing  directors  shall  attend  personally  at  the 
Banking  House,  in  Newcastle-upon-Tyne,  every  Saturday  from  ten 
o'clock  in  the  forenoon  until  four  o'clock  in  the  afternoon,  and  on 
every  other  day  in  the  week  (Sundays  and  holydays  allowed  at  the 
Bank  of  England  excepted)  from  ten  o'clock  in  the  forenoon  until 
three  o'clock  in  the  afternoon,  and  they  shall  give  especial  attention 
to,  and  direct  the  current  and  ordinary  business  of  the  Bank,  and 
they  or  a  board  of  directors  shall  alone  have  the  power  of  inspecting 
the  private  accounts  of  the  customers  of  the  Bank.  And  all  acts 
and  resolutions  done  and  made  by  the  managing  directors  in 
[  *294  ]  performing  *the  duties  of  their  office,  shall  have  like  force  and 
effect,  as  if  done  and  made  by  a  board  of  directors. 

''  85.  That  if  any  director  (unless  prevented  by  illness,  accident, 
or  other  cause  which  may  seem  sufficient  to  a  board  of  directors) 
shall  omit  or  neglect,  for  the  space  of  two  calendar  months,  to 
attend  the  meetings  of  the  directors,  the  office  of  such  director 
shall  be  vacated. 

''  87.  That  if  the  office  of  any  director  shall  be  vacated,  otherwise 
than  by  his  going  out  at  the  annual  general  meeting,  as  herein- 
before is  provided,  the  surviving  or  continuing  directors  shall,  at  a 
special  board  to  be  convened  for  that  purpose,  within  fourteen  days 
afterwards,  appoint  such  qualified  shareholder. as  they  shall  think 
fit  to  be  a  director,  for  the  purpose  of  supplying  such  vacancy." 

It  was  admitted  that,  at  the  time  of  the  execution  of  the  indenture 
declared  upon,  there  were  only  four  directors.  They  were  the  four 
persons  who  executed  the  deed. 

The  learned  Judge  directed  a  nonsuit,  reserving  leave  to  move  to 
enter  a  verdict  for  the  plaintiff  if  there  was  evidence  that  the  four 
directors  had  authority  to  bind  the  Banking  Company.  Watson, 
in  the  ensuing  Term,  obtained  a  rule  nisi  accordingly. 

KnowUs  and  Unthank  now  showed  cause. 
The  authority  given  to  bind  the  Company  must  be  sought  for  in 
the  deed ;  for  that  is  the  way  in  which  the  whole  body  of  share- 
holders have  consented  to  be  bound :  Ridley  v.  Plyviouth  Qrinding 
and  Banking  Company^  (i).  Further,  such  a  covenant  as  that 
declared  on  is  beyond  the  competency  of  any  body  of  directors; 
(1)  76R.  K.  742(2  Kx.  711). 
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for»  though  under  clause  74  they  may  have  power  to  compromise        Kirk 
claimis,  they  have  no  power  to  grant  indemnities.  3^^'^^^^ 

(Lord  Campbell,  Gh.  J. :  May  not  the  giving  of  such  an  indemnity 
be  a  reasonable  term  in  a  compromise :  and,  if  so,  would  *it  not  be       [  **^95  ] 
authorised  by  clause  74  ?) 

Assuming  that  such  an  authority  is  given,  it  is  a  special  authority, 
to  be  strictly  pursued :  and  clause  4  requires  that  there  shall  be  at 
least  five  directors.  Clause  59  authorises  a  board  of  three  directors 
to  transact  ordinary  business.  Such  a  transaction  as  this  cannot 
be  called  ''ordinary  business:"  but,  even  if  it  were  such  as  three 
directors  could  transact,  it  ought  to  be  transacted  by  three 
directors  making  part  of  a  body  of  five.  And  the  plaintiff,  if  he 
relies  on  the  authority  of  a  board,  should  show  that  the  four 
directors  who  executed  the  deed  did  it  at  a  board  meeting: 
Bosanquet  v.  Shorti-idge  (1).  Lastly,  supposing  the  directors  to 
have  had  authority  to  bind  the  Banking  Company,  they  could  not 
render  them  liable  to  an  action  of  covenant  unless  they  used  the 
Company's  seal.  There  may  be  some  remedy  in  equity  against  the 
Company  on  a  deed  sealed  by  the  directors ;  but  it  is  not  their 
covenant  at  law. 

WaUan  and  Z>.  Seymour ,  contra : 

If  the  Company  are  bound,  the  action  is  properly  brought 
against  the  public  officer :  Steward  v.  Oreaves  (2).  The  objection 
that  there  was  no  evidence  that  the  deed  was  executed  at  a  board 
meeting  was  not  taken  at  the  trial,  when  it  might  have  been 
removed  by  evidence.  The  only  question  now  is  whether,  in  terms 
of  the  issue,  the  four  directors,  who,  it  is  proved,  were  the  whole 
number  of  directors,  had  authority  to  bind  the  Company.  The 
clause  regulating  the  number  of  the  directors  is  not  of  the  essence 
of  the  deed :  Smith  v.  Ooldsworthy  (3). 

(CoLEHiDGB,  J. :  *In  that  case  the  clause  had  been  altered  by  the       [  *296  ] 
resolution  of  a  special  general  meeting;   and  this  Court  merely 
held  that  it  was  not  an  unalterable  clause.) 

That  case  shows  that  such  a  clause  is  not  a  fundamental  part  of 
the  constitution  of  the  Bank ;  or  it  could  not  have  been  altered. 

(1)  80  B.  B.  746  (4  Ex.  699).  (3)  4  a  B.  430 

(2)  62  B.  B.  730  (10  M.  &  W.  711). 
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KiBK  If  it  had  the  effect  contended  for,  the  whole  affairs  of  the  Bank 
Bbll.  would  be  suspended  on  the  resignation  of  one  director  out  of  five, 
or  on  his  absence  within  clause  86.  The  only  reasonable  con- 
struction is  that  the  clause  as  to  the  number  is  directory  merely. 
Such  an  agreement  as  that  contained  in  the  indenture  was  a  com- 
promise within  clause  74 :  and,  that  being  so,  five  directors  could 
have  bound  the  Banking  Company.  It  would  be  hard  that  the 
plaintiff  should  suffer  because  the  number  of  directors  was  allowed 
to  be  less  than  four. 

LoBD  Campbell,  Ch.  J. : 

I  am  of  opinion  that  the  nonsuit  was  right.  The  only  question 
raised  is  whether  the  deed  was  so  executed  as  to  bind  the  Banking 
Company.  If  it  was  so  executed,  the  action  is  rightly  brought 
against  the  public  officer  as  defendant.  If  not,  the  nonsuit  was 
right.  It  lay  on  the  plaintiff  to  prove  that  those  who  executed  the 
deed  had  authority.  It  seems  to  me  that  he  failed  to  show  this; 
for,  though  it  was  executed  by  all  the  directors,  they  were  only 
four  in  number.  In  the  deed  of  the  Company  we  find  this  clause. 
(His  Lordship  then  read  clause  4.)  If  this  regulation  stood  alone, 
at  least  five  directors  would  be  required,  and  four  were  not 
sufficient.  But  a  subsequent  clause  is  a  modification  of  clause  4 : 
and,  as  such,  it  is  properly  brought  to  our  attention.  (His  Lord- 
[  •297  ]  ship  read  clause  59.)  Now,  *if  it  were  conceded  to  the  plaintiff 
that,  when  only  four  directors  existed,  a  board  meeting  of  three 
would  have  these  powers,  still  it  would  only  enable  them  to  transact 
"  ordinary  business."  Could  it  be  said  that  a  transaction  of  such 
an  unusual  and  important  nature  as  this  is  ordinary  business? 
It  is  said  that  great  inconvenience  must  result  if  it  is  held  necessary 
to  have  at  least  five  directors,  and  that  the  business  of  the  Banking 
Company  might  be  suspended ;  but  that  is  not  so.  There  are,  by 
clauses  64  and  68,  persons  competent  to  draw  bills  and  transact 
the  routine  business  of  a  Bank.  Their  authority  continues,  though 
the  number  of  directors  is  reduced  below  five;  and  the  routine 
business  of  the  Bank  goes  smoothly  on.  Business  of  an  extra- 
ordinary character,  such  as  the  question  whether  the  Bank  shall 
purchase  back  a  great  mining  concern,  must  wait  until  the  number 
of  directors  is  restored  to  five ;  clause  85  seems  to  show  an  anxiety 
that  the  number  of  active  directors  should  be  kept  up :  and  there 
is  a  provision  in  clause  87  enabling  the  directors  to  fill  up  any 
vacancy  speedily. 
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Pattbson,  J. :  Kirk 

r. 

The  defendants  Ijaving  traversed  an  averment  in  the  declaration  Bkll. 
that  the  four  directors  were  authorised  by  the  Company  to  bind  the 
Company  by  the  indenture,  we  must  consider  the  effect  of  the  deed 
of  settlement  in  order  to  see  what  authority  is  given.  If  I  under- 
stand it  rightly,  the  deed  provides  that  the  number  of  directors 
shall  be  at  least  five ;  and,  though  there  is  power  given  to  a  board 
of  three,  it  is  only  for  the  transaction  of  ordinary  business.  So  the 
question  comes  to  be  whether  this  can  be  called  ordinary  business. 
It  is  hard  to  say  what  is  extraordinary  business  if  this  *is  not.  [  *298  ] 
The  clause,  74,  authorising  compositions,  gives  the  directors  powers 
to  make  deeds  of  compromise,  but  does  not  say  by  whom  those 
powers  are  to  be  exercised,  whether  by  the  board  of  three  or  by  the 
whole  number  of  at  least  five.  In  the  present  case,  the  compromise 
was  clearly  extraordinary  business ;  it  required  at  least  five  directors ; 
and  the  nonsuit  was  right. 

GOLERIBOB,  J. : 

We  must  look  to  the  deed  of  settlement  to  see  what  authority  is 
given ;  for  the  individuals  who  become  shareholders  do  so  under  the 
agreement  contained  in  that  deed.  Assuming,  what  I  do  not  say, 
that  three  directors  out  of  four  might  exercise  the  powers  of  a 
board  meeting,  those  powers  are  only  for  the  transaction  of  ordinary 
business;  and  this  transaction  was  not  ordinary  business,  and 
required  five  directors.  But  it  is  not  clear  that  three  out  of  four 
eould  transact  ordinary  business.  It  is  analogous  to  many  cases  ;  a 
familiar  one  is  a  submission  to  three  arbitrators  any  two  of  whom  may 
make  the  award  :  in  which  case  an  award  made  at  a  meeting  of  two  is 
not  good  unless  the  third  had  power  to  attend  and  join  if  he  pleased. 

WlOHTMAN,  J.  : 

It  seems  to  me  that  the  interest  of  the  shareholders  has  been  too 
much  lost  sight  of  in  the  argument.  The  shareholders  stipulate 
for,  and  are  entitled  to  have,  the  supervision  of  at  least  five 
directors.  They  allow  a  board  of  three  to  transact  ordinary 
business :  and  clause  68  shows  us  what  was  considered  the  ordinary 
business  of  the  Bank.  At  all  events,  the  execution  of  this  inden- 
ture, by  which  the  Bank  buy  back  a  large  colliery  and  enter  into  many 
^engagements,  seems  clearly  not  within  the  clause  authorising  the  [  *299  J 
transaction  of  ordinary  buQin^QQ  by  a  board  of  three. 

Rvle  discharged. 
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jlf\,,       EEG.   V.  Thk   inhabitants  of   ST.  MAEYLEBONE. 
—  ^  (MAEYLEBONE   v.  liEIGHTHELMSTON.) 

(16  Q.  B.  299—308;  S.  C.  20  L.  J.  M.  0.  173;  15  Jur.  289.) 

A  woman  resided  with  her  husband  in  parish  M.  for  upwards  of  fiye 
years :  he  obtained  work  in  another  parish,  H.,  and  for  some  weeks  gene- 
rally slept  in  B.,  but  had  his  family  at  his  home  in  M.  He  died  at  B.  At 
the  time  of  his  death,  the  widow  was  with  her  infant  family  at  B.,  on  a  visit 
to  her  mother  there,  but  with  an  anim\is  revertendi  to  M.  She  returned  to 
M.,  and  there  applied  for  relief.  The  parish  officer  told  her  that  B.  was  her 
parish,  and  sent  her  to  the  railway  in  the  parish  cart,  in  company  with  a 
person  who  paid  her  fare  and  saw  her  off  to  B.  She  remained  in  B.  some 
months,  and  then  returned  to  M.,  from  which  she  and  her  family  were  then 
remoyed  by  order  of  two  justices  to  B.  within  the  first  year  of  her  widowhood. 

On  appeal,  the  Qiiarter  Sessions  quashed  the  order,  subject  to  a  case 
stating  the  above  facts: 

Held,  That  the  residence  at  the  time  of  the  death  of  pauper's  husband 
was  in  M. ;  that,  if  the  officer  of  M.  paid  the  pauper's  fare,  and  assisted  her 
in  removing  to  B.,  with  intent  to  cause  her  to  be  chargeable  to  B.,  such 
removal  was  illegal  under  stat.  9  &  10  Vict.  c.  66,  s.  6,  and  her  residence  in 
B.  subsequent  to  it  would  not  break  her  residence  in  M. ;  if  he  had  not  that 
intent,  her  residence  in  B.  would  be  a  break,  and  render  her  removeable 
from  M.  within  twelve  months  after  her  husband's  deatL  But  the  Coukt 
refused  to  draw  any  inference  as  to  the  intent  with  which  the  officer  acted ; 
and  they  sent  back  the  case  to  be  restated  on  that  point 

On  appeal  against  an  order  of  two  jastices  removing  Mary  Ann 
Lawrence,  widow;  and  her  three  children,  all  under  the  age  of 
sixteen,  from  the  parish  of  St.  Marylebone  in  Middlesex  to  the 
parish  of  Brighthelmston  in  Sussex,  the  Sessions  quashed  the 
order,  subject  to  the  opinion  of  this  Court  on  a  case,  by  which  the 
following  facts  appeared. 
[  300  ]  For  upwards  of  eight  years  before  May,  1847,  the  late  husband 

of  the  pauper  resided  with  his  wife  and  children  in  St.  Marylebone. 
In  that  month  he  obtained  work  at  Beigate,  26  miles  from  London ; 
and  from  that  time  till  his  death  in  October,  1847,  he  slept  there, 
leaving  his  wife  and  children  at  St.  Marylebone  at  their  lodgings ; 
sending  to  them  part  of  his  wages,  and  at  intervals  visiting  them 
there.  On  the  16th  of  October,  1847,  the  wife  went  to  Brighton 
with  her  children  on  a  visit  to  her  mother  who  resided  there,  but 
retaining  her  lodgings  in  Marylebone,  and  leaving  her  furniture 
there.  On  the  20th  of  October,  1847,  the  husband  died  at  Beigate 
whilst  the  wife  was  at  Brighton.  After  attending  her  husband's 
funeral  at  Beigate  she  came  back  to  St.  Marylebone. 

"  On  the  morning  after  her  arrival  in  Marylebone  from  Beigate, 
she  went  to  the  workhouse  there  and  applied  for  relief  from  the 
parish  officers,  which  relief  she  then  obtained.     She  remained  in 
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Marylebone,  and  received  relief  on  a  few  other  occasions  during         Reo. 

the  next  three  weeks  from  the  parish  officers  of  St.  Marylebone ;      inhabi- 

when  ultimately  one  of  the  officers  of  that  parish  told  her,  on  her  ^^byle-^' 

applying  for  relief,  that  Brighton  was  her  parish,  and  that  he        bone. 

would  give  her  lOs.  to  pay  her  fare  to  Brighton  :  and  she  waited 

in  the  workhouse  of  the  respondent  parish,  whilst  the  horse  and 

cart  used  for  the  conveyance  of  paupers  was  got  ready ;  and  she 

and  her  children  were  taken  in  the  cart  to  the  station  of    the 

London  and  Brighton  Railway,  no  one  going  with  them  except  the 

driver  and  the  young  man  who  was  sent  by  the  officer  of  the 

respondent  parish  to  see  her  oflf.    When  at  the  station,  the  young 

man  said  he  had  received  from  the  Marylebone  officer  lOs,  to  pay 

her  fare,  which  he  gave  her  there  for  that  purpose.     The  pauper 

accordingly  went  to  Brighton,  *about  the  2nd  or  3rd  of  November,       [  ♦soi  1 

1847,  and  proceeded  to  the  residence  of  her  mother,  and  slept  there 

that  night :  and,  on  the  morning  after  her  arrival  at  Brighton,  she 

applied  to  the  overseers  of  the  appellant  parish,  and  was  received 

into  the  workhouse  of  that  parish,  where  she  remained  for  three 

weeks,  after  the  expiration  of  which  time  she  obtained  her  discharge 

from  the  workhouse,  and  went  to  the  house  of  her  mother  in  the 

appellant  parish,  and  remained  there  for  two  or  three  weeks,  during 

which  time  she  received  no  parochial  assistance  whatever.     After 

this  she  again  applied  to  the  appellant  parish  for  relief,  and  was 

allowed  three  shillings  per  week  and  some  bread  and  flour.     This 

relief  was  given  for  three  months,  during  the  whole  of  which  time 

the  pauper  resided  with  her  mother  in  the  appellant  parish.     After 

this  she  left  Brighton,  and  came  to  the  respondent  parish ;  and, 

becoming  chargeable  to  that  parish,  an  order  of  removal  was  applied 

for,  and  made  on  the  4th  August,  a.d.  1848.'' 

The  Sessions  found  that  the  pauper  Mary  Ann  Lawrence  had 
proceeded  to  Brighton  with  an  intention  of  paying  a  visit  to  her 
mother  there  and  of  going  back  to  her  home  in  St.  Marylebone 
when  the  visit  was  ended ;  and  that  there  was  in  her  an  animus 
reveriendi  to  St.  Marylebone  from  the  time  she  heard  of  her 
husband's  death. 

If  this  Court  should  be  of  opinion  that  the  said  M.  A.  Lawrence 
had  not  resided  in  the  parish  of  St.  Marylebone  for  five  years  next 
before  the  application  for  the  order  of  removal,  and  also  that  she 
was  not  residing  in  the  said  parish  of  St.  Marylebone  with  her 
husband  at  the  time  of  his  death  so  as  to  be  irremoveable  as  a 
widow  within  a  twelvemonth,  within  the  meaning  of  stat.  9  &  10 

B.R. — VOL.  LXXXIII.  80 


466 


1861.     Q.  B.     16  Q.  B.  801—808. 


[r.r. 


Reg. 

V, 
iKHABI- 

TAin'sop  St. 
Maryle- 

BOKB. 
[  •302  ] 


Vict.  c.  66,  s.  2,  the  order  o!  Sessions  was  to  *be  quashed  ;  but,  if 
the  Court  should  be  of  opinion  that  the  pauper  was  irremoveable 
on  either  of  the  above  grounds,  the  order  of  Sessions  was  to  be 
confirmed  on  the  ground  of  such  irremoveability  (i). 

Pashley,  in  support  of  the  order  of  Sessions : 

Stat.  9  &  10  Vict.  c.  66,  s.  2,  enacts  *'  that  no  woman  residing 
in  any  parish  with  her  husband  at  the  time  of  his  death  shall  be 
removed*'  '*from  such  parish,  for  twelve  calendar  months  next 
after  his  death,  if  she  so  long  continue  a  widow : "  and  sect.  3 
enacts  that  no  child  under  sixteen  years  of  age  residing  with  its 
parent  shall  be  removeable  unless  the  parent  is.  The  woman  in 
this  case  is  a  widow  in  the  first  year  of  her  widowhood ;  and  her 
children  are  under  sixteen.  Was  she  then  residing  in  Marylebone 
parish  with  her  husband  at  the  time  of  his  death  ?  Residence  is 
like  domicile,  which  does  not  depend  upon  the  spot  where  the  body 
happens  to  be.  The  question  is,  what  is  the  home  of  the  party : 
a  question  of  fact  to  be  decided  by  the  inference  to  be  drawn  from 
the  circumstances.  Here  the  Sessions  have  decided  it ;  for  they 
find  that  M.  A.  Lawrence  went  to  Brighton  "with  an  intention  of 
paying  a  visit  to  her  mother  there  and  of  going  back  to  her  home 
in  St.  Marylebone  when  the  visit  was  ended." 

(Coleridge,  J. :  That  applies  to  all  before  the  going  to  Brighton 
on  the  2nd  November,  1847.  On  that  latter  occasion  she  went 
to  Brighton  for  the  purpose  of  applying  for  relief ;  and  she  was 
relieved.     There  was  no  intention  to  return  at  that  time.) 

There  are  two  answers.     First :  Stat.  9  &  10  Vict.  c.  66,  a.  2, 
[  •303  ]      expressly  forbids  the  removal  of  the  widow  for  *twelve  months 
after  her  husband's  death. 

(Lord  Campbell,  Ch.  J. :  It  must  be  understood  to  mean,  unless 
she  has  voluntarily  removed  and  acquired  a  residence  elsewhere.) 

No  such  qualification  is  expressed  in  the  statute.  The  Legislature 
intended  that  the  widow  should  for  twelve  months  have  the  privi- 
lege of  seeking  for  assistance  and  trying  to  establish  her  family 
amongst  her  husband's  friends :  it  is  not  meant  that  she  should 
lose  that  privilege  by  seeking  in  the  interval  to  establish  them 
amongst  her  own  friends. 


(1)  It  appears  to  have  been  assumed 
on  both  sides,  though  not  explicitly 


stated  in  the  case,  that  the  widow's 
settlement  was  in  Brighton. 


VOL.  Lxxxiii.]     1851.     Q.  B.     16  Q.  B.  808—304.  467 

(LoBD  Campbell,  Gh.  J. :  If  the  intention  of  the  Legislature  was  Rko. 

such  as  you  suppose,  the  language  used  is  not  happy.   They  should  inhabi- 

have  said  that  she  should  not  be  removeable  "  at  any  time  during  "  ^^mabyli^^' 

twelve  months.)  bone. 

At  all  events,  her  removal  to  Brighton  in  November  was  under 
such  circumstances  as  not  to  affect  the  question.  Stat.  9  &  10 
Vict.  c.  66,  s.  6  (i)  imposes  a  penalty  on  any  officer  of  any  parish  if 
he,  "  with  intent  to  cause  any  poor  person  to  become  chargeable 
to  any  parish  to  which  such  person  was  not  then  chargeable, 
convey  any  poor  person  out  of  the  parish  for  which  such  officer 
acts,  or  cause  or  procure  any  poor  person  to  be  so  conveyed,  or 
give  directly  or  indirectly  any  money,  relief,  or  assistance,  or  aflford 
or  procure  to  be  afforded  any  facility  for  such  conveyance,  or  make 
any  offer  or  promise  or  use  any  threat  to  induce  any  poor  person 
to  depart  from  such  parish."  This  aptly  expresses  what  the 
officers  of  St.  Marylebone  did  to  induce  the  widow  to  remove  in 
November.  It  was  therefore  a  removal  produced  by  illegal  means 
on  the  part  of  St.  Marylebone;  and  that  parish  cannot  take 
advantage  of  its  own  wrong:  Rex  v.  Great  Salkeld(2). 

HuuidlesUm,  contrd :  [  304  ] 

There  was  a  voluntary  residence  in  Brighton  after  the  last 
removal  thither,  for  some  months,  during  two  or  three  weeks  of 
which  time  the  widow  was  quite  independent,  and  not  receiving 
relief.    That  was  a  clear  break  in  her  residence  in  St.  Marylebone. 

(LoBD  Campbbll,  Ch.  J. :  There  would  be  a  clear  break  by  that 
residence  in  Brighton  unless  it  could  be  referred  back  to  the  illegal 
act  of  the  parish  officers  of  St.  Marylebone.) 

Irremoveability  is  the  personal  privilege  of  the  pauper.  If  she 
chooses  to  waive  it,  and  intends  to  shift  her  residence  to  Brighton, 
the  parish  of  Brighton  has  no  right  to  complain.  The  sole  question 
is,  what  was  her  intention. 

(Lord  Campbell,  Gh.  J. :  Not  if  that  intention  was  induced  by 
illegal  means. 

WiGHTMAN,  J. :  Suppose  she  had  been  removed  to  Brighton  by 

(1)  See  14  &  15  Vict.  c.  105,  8.  11.  (2)  6  M.  *  S.  408. 

80—2 
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HBO.        an  illegal  order  of  removal.     Do  you  say  that  such  a  removal 
iNHABi-      would  operate  as  a  break?) 

TANTS  OF  St. 

BONE.  It  would  be  a  question  of  fact,  whether  she  was  removed  of  her 
own  free  will  or  not.  She  might  wish  to  be  removed.  Besides, 
the  means  here  are  not  found  to  be  illegal.  The  parish  officers 
might  legitimately  give  her  assistance  to  remove,  unless  it  was 
done  with  the  illegal  intent.    That  is  not  found  by  the  Sessions. 

(LoBD  Campbell,  Gh.  J. :  There  is  little  doubt  what  the  officers 
intended.  It  is  a  question  whether  or  not  we  can  draw  the 
inference. 

Pashley  referred  to  Rex  v.  Woolpit  (i),  as  showing  that  this 
Court  might  draw  such  an  inference.) 

In  Rex  V.  Fillongley  (2)  Lord  Kenyon  says :  "  there  is  no  rule 
better  established  than  that  fraud  is  never  to  be  presumed:  and 
[  •805  ]  I  believe  in  a  case  sent  for  the  opinion  of  this  Court  *which  was 
pregnant  with  fraud,  they  would  not  presume  fraud,  because  it  was 
not  stated."  The  same  reason  applies  to  the  inference  which  it  is 
attempted  here  to  draw  of  an  iUegal  intention. 

LoBD  Campbell,  Ch.  J. : 

What  we  decide  is  that  the  case  must  go  back  to  the  Sessions,  in 
order  that  they  may  find  as  a  fact  with  what  intent  the  parish 
officers  of  St.  Marylebone  acted  when  they  recommended  and 
assisted  the  pauper  to  go  back  to  Brighton.  If  it  had  been  found 
as  a  fact  that  they  did  this  with  the  intent  mentioned  in  stat. 
9  &  10  Vict.  c.  66,  s.  6,  that  is,  with  intent  to  cause  her  to  become 
chargeable  to  Brighton,  to  which  she  was  not  then  chargeable,  I 
should  say  that  her  removal  induced  by  such  means  was  no  break  in 
her  residence  in  St.  Marylebone ;  nor  was  her  residence  in  Brighton 
afterwards  a  break ;  for  that  would  all  relate  back  to  the  removal 
induced  by  illegal  means.  I  should  have  no  doubt,  if  I  were  in  a 
position  to  draw  an  inference,  that  such  was  the  intent  of  the 
officers,  and  that  their  proceeding  was  illegal.  If  the  Sessions 
draw  the  same  inference,  there  is  no  occasion  for  them  to  send 
the  case  back  to  us ;  for  if  such  was  the  fact  there  was  no  break, 
and  she  was  irremoveable  under  both  sect.  1  and  sect.  2. 

(1)  4  Ad.  &  El.  205.  (2)  2  T.  R.  709,  711. 
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Pattbson,  J. :  rko. 

I  am  entirely  of  the  same  opinion.     I  am  afraid  of  infringing  on      Tnhabi- 
the  rule  laid  down  so  strongly  by  Lord  Kbnyon,  that  inferences  of  ^^maryle-^ 
fact,  and  more  especially  inferences  of  fraud  or  illegality,  should        **^^*- 
not  be  drawn  by  this  Court.    Had  the  Sessions  found  that  the 
intent  of  the  officers  in  furnishing  the  pauper  with  money  and 
sending  her  to  the  railway  in  the  cart,  and  so  on,  was  to  make  her 
chargeable  to  Brighton,  *the  case  would  have  been  clear.     Their      [  •806  ] 
conduct  would  have  been  illegal  under  stat.  9  &  10  Vict.  c.  66,  s.  6 : 
and,  if  she  went  in  consequence  of  their  illegal  conduct,  she  was 
illegally  sent :  and  I  think  the  other  circumstances,  of  her  staying 
three  weeks  at  Brighton  in  the  workhouse,  and  then  staying  there 
out  of  the  workhouse,  must  all  be  looked  at  as  relating  back  to  the 
circumstances  under  which  she  was  sent.     If  these  were  such  as  to 
make  the  sending  illegal,  it  is  the  same  thing  in  law  as  if  her 
residence  had  been  in  St.  Marylebone  all  the  time. 

COLEBIDOB,  J. : 

I  am  glad  that  we  do  not  in  this  case  draw  any  inference  from 
the  facts  stated.  Our  refusal  to  do  so  will,  I  hope,  cause  no 
expense  to  the  parties ;  for  it  is  clear  that  the  Sessions  may,  and 
they  probably  will,  draw  the  inference  that  the  officers  acted  with 
the  illegal  intention ;  and,  if  they  did  act  with  that  intent,  it  is 
clear  there  was  no  break  in  the  residence.  Mr.  Huddleston  argues 
very  ably  that,  if  the  pauper  did  remove  to  Brighton,  and  did 
intend  to  reside  there  during  the  three  weeks  she  was  there,  it  is 
immaterial  what  produced  her  intention.  But  I  think  we  must 
look  at  the  manner  in  which  she  was  removed;  and  that,  if  it 
was  such  as  to  make  her  removal  no  break  in  her  residence  in 
St«  Marylebone,  all  the  after  circumstances  receive  colour  from  it, 
and  her  residence  in  Brighton  under  these  circumstances  is  no 
break  in  her  residence  in  St.  Marylebone. 

WlOHTXAN,  J.  : 

There  was  no  break  in  the  widow's  continued  residence  in 
St.  Marylebone  before  2nd  November.  The  question  is,  whether 
what  took  place  then  *made  a  break  in  her  residence.  I  have  L  *307  ] 
very  little  doubt  that,  if  the  widow  of  her  own  accord  removed  her 
residence  to  Brighton,  she  might  by  so  doing  exonerate  St.  Mary- 
lebone, and  make  herself  in  future  removeable  from  St.  Marylebone; 
but  the  question  is,  whether  the  removal  in  November  was  her  own 
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KKQ.  act,  or  an  illegal  removal  by  the  parish  officers.  Stat.  9  &  10  Vict. 
iNHABi-  c.  66,  contemplates  two  kinds  of  removal,  one  by  warrant  duly 
^^mIetli^^  obtained,  the  other  where  the  officers  of  the  poor  choose  themselves 
BONR.  to  remove  a  poor  person  for  the  purpose  of  shifting  the  charge- 
ability.  This  latter  kind  of  removal  is  forbidden  by  sect.  6.  Now 
here  the  facts  are  that  the  widow  received  relief  in  St.  Marylebone, 
till,  one  day,  on  her  applying  for  relief,  an  officer  of  the  pQor  told 
her  that  Brighton  was  her  parish,  and  that  he  would  give  her  ten 
shillings  to  pay  her  fare  there.  Tlien  she  waited  in  the  workhouse 
whilst  the  parish  cart  was  got  ready ;  and  she  and  her  children 
were  forwarded  in  it  to  the  railway  station  with  a  man  sent  by  the 
officers  of  the  poor  to  see  her  off,  who  paid  her  fare  after  he  saw  her 
in  the  station.  It  seems  to  me  that  these  facts  show  that  this  was 
not  a  voluntary  removal  of  the  widow,  but  a  removal  of  her  by  the 
officers  of  the  poor  of  the  parish :  and,  if  it  was  done  by  them  to 
shift  the  chargeability,  it  was  illegal.  But  then  the  intent  to  shift 
the  chargeability  is  an  inference  of  fact ;  and  we  must  not  draw 
it,  whatever  our  opinion  may  be.  The  case  must  go  back  to  the 
Sessions. 

Pashley  suggested  that,  if  the  appellants  were  correct  in  their 

construction  of  stat.  9  &  10  Vict.  c.  66,  s.  2,  the  widow  was  not 

[  *308  ]      removeable  under  any  circumstances  ^during  the  twelve  months, 

and  the  order  of  Sessions  was  right,  and  the  appellants  were  entitled 

to  the  costs. 

Lord  Campbell,  Gh.  J.: 

If  you  wish  for  our  opinion  upon  that  point,  our  impression  is 
decidedly  against  you.  If  there  is  once  a  break  in  the  residence, 
the  widow's  privilege  not  to  be  removed  is  gone.  But  at  present 
we  cannot  judicially  decide  anything,  as  we  are  not  in  a  condition  to 
say  whether  there  is  a  break  in  this  case  or  not. 

Case  sent  back  to  the  Sessions  that  they  might  find  the 
intent  as  afacU 
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TAYLOK  V.  HAWKINS  (l).  ,86i. 

(16  Q.  B.  308—326 ;  8.  0.  20  L.  J.  Q.  B.  313;  15  Jur.  746.)  Jan^. 

In  an  action  of  slander,  if  the  facts  proved  are  such  that  the  communica-         [  ^OS  ] 
tion  is,  by  the  rules  of  law,  privileged,  the  Judge  ought  not  to  leave  any 
question  to  the  jury  as  to  malice,  unless  the  plaintiff  gives  further  evidence 
showing  a  probability  that  the  communication  was  made  maliciously  rather 
than  that  it  was  made  hand  fide. 

If  tf  master  about  to  dismiss  his  servant  for  dishonesty  calls  in  a  friend 
to  hear  what  passes,  the  presence  of  such  third  person  does  not  take  away 
privilege  from  words  which  the  master  then  uses,  imputing  the  dishonesty. 

A  master,  having  so  dismissed  his  servant,  refused  to  give  him  a  character, 
alleging,  to  those  who  asked  the  character,  that  he  had  discharged  him  for 
dishonesty.  The  servant's  brother  afterwards  enquired  of  the  master  why 
he  had  treated  the  servant  so,  and  was  keeping  him  out  of  a  situation. 
The  master  said  "  He  has  robbed  me ;  and  I  believe  for  years  past ; ''  adding 
that  he  concluded  so  from  the  circumstances  under  which  he  had  discharged 
the  servant.     Only  one  instance  of  actual  robbing  had  been  imputed : 

Held,  that  the  answer  did  not  go  beyond  the  privilege  afforded  by  the 
enquiry.     And 

Held  that,  on  trial  of  an  action  for  speaking  words,  as  above  stated,  in 
presence  of  a  third  person  and  in  answer  to  enquiries  by  the  brother,  no 
further  proof  being  offered  by  the  plaintiff  to  show  malice,  the  Judge  ought 
not  to  have  left  the  question  of  malice  to  the  jury. 

Case  for  defamatory  words.  The  declaration  stated  by  way  of 
inducement :  That,  before  the  committing  *of  the  grievances  after  [  'soq  ] 
mentioned,  and  at  the  time  of  the  committing  of  the  grievances  in 
the  first  count  mentioned,  the  plaintiff  had  been  and  was  the  servant 
and  shopman  of  defendant  in  his  business  of  an  ironmonger  :  That, 
before  and  at  the  time  of  the  committing  of  the  said  grievances,  it 
had  been  and  was  the  custom  and  duty  of  the  shopmen  and  servants 
of  the  defendant,  and  the  custom  and  duty  of  the  plaintiff  as  such 
shopman  and  servant,  when  they  or  he  sold  any  goods  of  defendant 
in  the  shop  of  defendant  for  ready  money,  to  deliver  the  money 
received  for  such  goods  to  a  servant  of  the  defendant  called  a 
cashier,  and  to  tear  out  and  deliver  at  the  same  time  to  the  said 
cashier  a  ticket,  being  part  of  the  leaf  of  a  cheque  book,  specifying 
the  amount  of  money  so  received,  and  to  write  upon  the  other  part 
of  the  leaf  of  the  said  cheque  book  the  amount  of  money  so  received 
and  delivered  to  the  said  cashier :  That,  heretofore  and  before  the 
committing  of  the  grievances  after  mentioned,  and  whilst  plaintiff 
was  such  servant  of  defendant,  to  wit  on  &c.,  plaintiff,  as  such 
servant  of  defendant,  had  sold  divers  goods  of  defendant  in  the 

(1)  Foil.    Was(m   V.    Walter   (1868)  Q.  B.  129;  appr.  Ziaii^A tow  v.  ^w^opo/ 

L.  B.  4  Q.  B.  73,  87, 38  L.  J.  Q.  B.  34 ;  Sodor  and  Man  (1872)  L.  R.  4  P.  0. 

LawUB$  ▼.  Anglo-Egyptian  Cotton  Co,'  496,  609.  42  L.  J.  P.  0.  11.— A.  0. 
(1869)  L.  B.  4  Q.  B.  262,  268,  38  L.  J. 


472  1851.     Q.  B.     16  Q.  B.  309—811.  [b.b. 

Tatlob  said  shop  of  defendant  to  Thomas  Fearce  for  a  certain  sum  of 
HATniiNfl  ^onej,  to  wit  11«.  did. :  and  the  said  Pearce  paid  to  plaintiff  as 
such  servant,  and  plaintiff  as  such  servant  then  received  of  Pearce, 
the  said  sum  of  money  for  the  said  goods ;  and  plaintiff,  as  such 
servant,  according  to  the  said  custom  and  his  duty  in  that  behalf, 
then  delivered  the  said  sum  of  money  to  Amos  Attenborough,  then 
being  the  cashier  of  defendant  in  that  behalf,  and  then  and  there 
at  the  same  time  tore  out  of  his  the  plaintiff's  said  cheque  book, 
and  delivered  to  the  said  A.  A.  so  being  such  cashier,  a  ticket, 
being  part  of  a  leaf  of  the  said  cheque  book  specifying  the  amount 
.[  ♦310  ]  of  money  *so  received,  to  wit  &c.,  by  the  figures  following  &c. ;  and 
then  wrote  upon  the  other  part  of  the  leaf  of  the  said  cheque  book 
the  said  amount  so  received,  to  wit  11^.  Q^d.,  by  the  figures 
following,  to  wit  &c.  And  that  afterwards,  and  before  the  com- 
mitting of  the  said  grievances,  and  whilst  plaintiff  was  such 
servant  of  defendant,  to  wit  on  &c.,  the  said  ticket  so  delivered  by 
plaintiff  to  the  said  A.  A.  was  altered,  by  some  person  to  the 
plaintiff  unknown,  by  the  figure  11  being  changed  to  the  figure  6, 
and  thereby  denoting  that  the  sum  received  by  plaintiff  for  the  said 
goods,  and  delivered  to  the  said  A.  A.,  was  6^.  9^W.,  instead  of 
lis.  d^d.,  although  the  figures  in  the  other  part  of  the  leaf  of  the 
plaintiff's  said  cheque  book  denoted  that  11^.  d^d,  had  been 
received  by  plaintiff  for  the  said  goods :  And  that,  before  the  com- 
mitting of  the  grievances  in  the  second  count  mentioned,  to  wit 
on  &c.,  defendant  had  discharged  plaintiff  from  his  said  service  for 
and  in  consequence  of  the  said  alteration  of  the  said  ticket. 

The  first  count  then  stated  that  defendant,  intending  to  cause  it 
to  be  believed  that  plaintiff  had  feloniously  embezzled  and  stolen 
5^.,  part  of  the  said  lis.  d^d.,  heretofore,  to  wit  (&c.,  in  a  discourse 
which  he  had  of  and  concerning  plaintiff,  and  of  and  concerning 
the  said  sum  of  money  so  received  by  plaintiff  <bc.,  and  the  said 
altered  ticket  and  the  said  cheque  book,  in  the  presence  and  hearing 
of  divers  &c.  falsely  and  maliciously  spoke  &c.  of  and  concerning 
&c.  (as  before)  these  false  &c.  (The  words  will  appear  in  the 
statement  of  facts  proved  at  the  trial.) 

The  second  count  charged  a  like  malicious  speaking  of  other 
words  with  the  like  intent,  in  the  presence  and  hearing  of  divers 
[  •311  ]  other  &c.,  of  and  concerning  *plaintiff,  and  of  and  concerning  him 
as  such  servant  &c.,  and  of  &c.  the  said  sum  of  money  so  received 
by  him  as  aforesaid,  and  of  &c.  the  said  discharge  of  the  plaintiff. 
(The  words  will  be  stated  with  the  facts  of  the  case.)     By  means 
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of  the  committing  of  which  &c.  plaintiff  was  injured  in  his  good      tatlou 
name  &c.y  and  prevented   from   obtaining  any  employment  as  a     HAwxiNi^. 
shopman  and  servant  to  an  ironmonger  &c. 
Pleas.     1.  Not  guilty. 

2.  To  the  first  count.  That  plaintiff  did  not  deliver  the  said 
sum  of  money  in  the  first  count  mentioned  to  the  said  Amos 
Attenborough,  in  manner  and  form  &c. 

3.  To  the  first  count.  That  plaintiff  did  not  deliver  to  the  said 
A.  A.  the  said  ticket  in  the  said  first  count  mentioned  specifying 
(he  amount  of  money  so  received  as  in  the  said  first  count 
mentioned,  in  manner  and  form  &c. 

4.  To  the  first  count.  That  the  said  ticket  in  the  first  count 
mentioned  was  altered  as  in  that  count  mentioned  by  the  plaintiff; 
without  this,  that  the  said  ticket  was  so  altered  by  the  person  in 
the  said  first  count  in  that  behalf  mentioned,  in  manner  and  form  &c. 

Every  plea  concluded  to  the  country :  and  issue  was  joined  on 
each. 

On  the  trial,  before  Erie,  J.,  at  the  sittings  in  Middlesex  after 
Hilary  Term,  1860,  the  plaintiff's  witnesses  proved  the  payment 
to  him  on  3rd  May,  1849,  of  11^.  9^d.  as  stated  in  the  declaration, 
and  the  delivery  of  a  cheque  by  plaintiff  to  the  cashier,  which  was 
afterwards  found  to  have  been  altered  by  substituting  6  for  11,  the 
amount  in  the  cheque  book  still  appearing  to  be  lla.  9^.  No 
evidence  was  given  of  the  sum  actually  handed  to  Attenborough  ; 
nor  was  he  called :  and  no  direct  evidence  was  given  in  support  of 
the  plaintiff's  issues  on  the  third  *and  fourth  pleas.  It  appeared  [  *^i*^  3 
further  that,  on  May  12th,  the  defendant,  having  made  some 
enquiries  as  to  the  transaction  on  the  3rd,  sent  to  a  neighbouring 
tradesman  named  Thwaites,  with  whom  he  was  acquainted,  stating 
that  he  was  about  to  discharge  the  plaintiff  and  wished  Thwaites 
to  be  present  to  hear  what  the  plaintiff  said.  Thwaites,  who  was 
examined  for  the  plaintiff,  deposed  as  follows :  "  I  visited  him ;  and 
the  defendant  spoke  to  me  about  the  unpleasant  affair :  he  called 
up  Taylor;  and  he  said:  'Taylor,  I  have  very  great  reason  to 
believe  that  you  have  robbed  me ;  and  I  think  I  can  prove  it  by  the 
cheque  you  gave  to  the  cheque  taker  :  the  alteration  has  been  made 
by  a  quill  pen ;  and  nobody  but  you  and  me  use  a  quill  pen :  every 
one  in  my  establishment  use  steel  pens  but  myself  and  you.'  Taylor 
deiiied  it,  and  said:  'I  have  not  committed  a  robbery.  Sir.'  The 
defendant  then  said:  'What  sum  did  you  pay?  What  coin  did 
you  pay  over  ? '     The  plaintiff  said :  *  I  gave  him  half  a  sovereign 
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TAYI.OB  and  2«.  6d.'  The  defendant  then  said :  *  Very  well,  Sir,  I  consider 
Hawkins.  JOM  are  no  longer  my  servant:  you  took  the  money.'  He  then 
paid  the  wages  for  the  week  that  ended  that  day ;  and  the  plaintiff 
took  it  up  and  went  his  way.  The  defendant  then  said  to  him : 
'  there  was  5^.  deficient :  how  do  you  account  for  that  ? '  The 
plaintiff  said :  '  I  don't  know  :  I  only  know  I  paid  half  a  sovereign 
and  2«.  6d. : '  upon  which  the  defendant  said  '  You  have  robbed  me 
of  68, :  you  have  altered  the  cheque ;  and  you  had  not  an  oppor- 
tunity of  altering  the  book,  or  you  would  have  done  it.' "  Thwaites 
also  deposed  that  the  defendant  spoke  of  the  plaintiff  as  having 
been  a  good  servant,  and  expressed  himself  kindly  towards  him; 
and  that  he  gave  the  plaintiff  every  opportunity  of  justifying 
[  •3J8  ]  himself :  but  the  *plaintiff,  though  he  continued  to  deny  the  charge, 
and  allege  that  he  had  delivered  11^.  9^d.  to  Attenborough,  did  not 
desire  further  investigation,  nor  demand  to  be  confronted  with 
Attenborough,  or  the  customer  who  paid  the  money.  Part  of  the 
words  spoken  on  this  occasion  were  the  subject  of  the  first  count. 

It  was  then  proved  on  the  part  of  the  plaiutiff  that,  after  his 
dismissal,  persons  to  whom  he  offered  himself  as  a  servant  made 
enquiry  of  the  defendant  respecting  his  character ;  on  one  of  which 
occasions  the  defendant  stated  that  he  had  dismissed  plaintiff  for 
robbing  him  on  a  cheque ;  on  another,  that  he  had  dismissed  him 
for  irregularity  in  his  accounts.  The  plaintiff's  brother  thereupon 
applied  to  the  defendant  for  an  explanation.  His  evidence  was  as 
follows.  ''  I  called  on  the  defendant,  and,  stated  who  I  was,  and 
that  my  object  in  calling  was  to  ascertain  why  he  treated  my 
brother  in  such  a  manner,  keeping  him  out  of  a  situation.  I  said 
I  employed  men  myself,  and  I  could  not  treat  one  in  such  a  way 
as  my  brother  was  treated  by  him.  The  defendant  was  engaged 
and  requested  me  to  wait.  I  did  so  for  twenty  minutes.  The 
defendant  then  stated :  '  What  would  you  do  if  your  men  were  to 
rob  you  ? '  1  said  :  *  I  trust  such  is  not  the  case  with  William.' 
He  said :  '  He  has  robbed  me ;  and  I  believe  for  years  past.'  I 
said :  *  I  am  very  sorry  to  hear  that ;  but  I  can  hardly  think  it  is 
the  case.'  He  said  it  was,  and  he  concluded  that  from  the  circum- 
stances under  which  he  discharged  him :  I  said  '  if  such  is  the  case 
I  cannot  recognize  my  brother  as  a  brother.' "  Part  of  the  words 
spoken  on  this  occasion  were  the  subject  of  the  second  count. 
The  learned  Judge  stated  to  the  jury,  as  to  the  first  issue,  that 
[  *3i4  ]  the  words  heard  by  Thwaites,  if  considered  ^merely  as  addressed 
by  the  defendant  to  the  plaintiff,  would  have  been  justified  by  the 
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occasion;  but  that  a  dififerent  question  arose  from  their  being  tatlor 
spoken  before  a  third  person  called  in  by  the  defendant.  On  this  hawkiks. 
point  he  referred  to  Toogood  v.  Spyring  (i),  where  injurious  words 
spoken  bond  fide  by  the  defendant  to  the  plaintiff  were  held  not  to 
be  divested  of  privilege  merely  because  uttered  in  the  presence  of 
a  third  person.  His  Lordship  read  the  following  passage  from  the 
judgment  in  that  case: ''  In  general,  an  action  lies  for  the  malicious 
publication  of  statements  which  are  false  in  fact,  and  injurious  to 
the  character  of  another  (within  the  well  known  limits  as  to  verbal 
slander),  and  the  law  considers  such  publication  as  malicious, 
unless  it  is  fairly  made  by  a  person  in  the  discharge  of  some  public 
or  private  duty,  whether  legal  or  moral,  or  in  the  conduct  of  his 
own  affairs,  in  matters  where  his  interest  is  concerned.  In  such 
cases,  the  occasion  prevents  the  inference  of  malice,  which  the  law 
draws  from  unauthorized  communications,  and  affords  a  qualified 
defence  depending  upon  the  absence  of  actual  malice.  If  fairly 
warranted  by  any  reasonable  occasion  or  exigency,  and  honestly 
made,  such  communications  are  protected  for  the  common  con- 
venience and  welfare  of  society ;  and  the  law  has  not  restricted  the 
right  to  make  them  within  any  narrow  limits."  And  he  left  it  to 
the  jury  to  say,  applying  the  principles  there  laid  down,  whether, 
under  the  circumstances  of  this  case,  there  was  such  a  reasonable 
exigency  as  warranted  the  defendant  in  having,  for  the  protection 
of  his  own  interests,  a  confidential  person  by  him  at  the  time  when 
he  discharged  the  plaintiff.  *He  pointed  out  the  facts  favourable  *3i5  ] 
to  the  defendant  on  this  head,  and  stated  as  his  opinion  that  no 
evidence  of  express  malice  appeared.  As  to  the  words  heard  by 
the  plaintiff's  brother,  his  Lordship  said  that  the  communications 
made  by  the  defendant  to  persons  asking  the  plaintiff's  character 
were  within  the  general  rule  of  privilege ;  that  the  statements  made 
to  the  brother,  connected  with  such  communications,  appeared  to 
his  Lordship  to  be  warranted  as  answers  to  enquiries  and  fairly 
authorized  by  the  occasion.  The  plaintiff's  counsel  here  pointed 
out  the  expression:  ''he  has  robbed  me;  and  I  believe  for  years 
past : "  and  Erlb,  J.  directed  the  jury  to  say  whether  the  defendant's 
communication,  including  this  statement,  was  what  he  deemed  to 
be  the  true  answer  to  the  enquiry  **  Why  do  you  treat  my  brother 
in  this  way  ?  " ;  adding  that,  if  that  was  so,  the  verdict  upon  this 
part  of  the  issue  ought  to  be  for  the  defendant. 

The  jury  found  a  verdict  for  the  plaintiff  upon  both  parts  of  the 
(1)  40  £.  B.  623  (I  Cr.  M.  &  £.  181 ;  5.  (7. 4  Tyr.  682). 
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Taylor      issue  on  Not  guilty:  and  the  damages  were  assessed  distributively ; 

Hawkins.  SOZ.  as  to  SO  much  of  this  issue  as  regarded  the  first  count ;  and 
80Z.  as  to  so  much  as  regarded  the  second.  The  jury  found  also 
for  the  plaintiff  on  the  remaining  issues.  Leave  was  reserved  to 
move  to  enter  a  verdict  for  the  defendant  on  the  second  and  third 
issues,  on  the  ground  that  no  evidence  was  given  as  to  the  delivery 
of  the  money  or  ticket  and  the  burden  of  proof  as  to  these  lay  on 
the  plaintiff. 

Huinfrey,  in  the  ensuing  Term,  moved  for  a  new  trial  on  the 
ground  of  misdirection ;  contending  that  the  learned  Judge  ought 
to  have  told  the  jury  that  there  was  no  evidence  in  support  of  the 
[  *:ii6  ]  plaintiff's  issue  as  to  the  ^first  count ;  for  that  the  communication 
in  presence  of  a  third  person  was  warranted  unless  the  plaintiff 
showed  malice,  of  which  there  was  no  evidence ;  also  that,  on  so 
much  of  this  issue  as  related  to  the  second  count,  the  learned 
Judge  ought  to  have  directed  the  jury  that  there  was  no  evidence. 
He  moved  likewise  to  enter  a  verdict  for  the  defendant  on  the 
second  and  third  issues,  according  to  the  leave  reserved. 

(Erle,  J. :  I  thought  the  burden  of  proof  was  on  the  plaintiff; 
but  he  had  always  alleged  that  he  delivered  the  sum  in  question 
to  Attenborough :  and  the  presumption  is  rather  that  a  person 
does  his  duty  than  that  he  transgresses  it.  I  thought  I  ought  to 
leave  this  question  to  the  jury.) 

There  is  a  presumption  on  the  other  hand  that  the  defendant  is 
not  guilty  of  a  slander. 

(Erle,  J. :  My  impression  is  that,  if  the  defendant  had  a  verdict 
on  the  second  issue,  the  plaintiff  would  be  entitled  to  judgment 
non  obstante  veredicto,) 

A  rule  nisi  was  granted. 

Shee^  Serjt.  and  Lash  now  showed  cause : 

On  the  preliminary  averments,  as  to  the  sum  of  money  and  the 
ticket,  there  was  some  evidence  which  the  jury  might  consider, 
especially  as  the  defendant  did  not  call  Attenborough.  The 
defendant,  rather  than  the  plaintiff,  might  have  been  expected 
to  prove  what  Attenborough  received. 

(Lord  Campbell,  Gh.  J. :  The  plaintiff  has  to  prove  whatever 
tends  to  show  malice. 
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Eble,  J. :  Having  taken  issue  on  these  averments,  he  was  bound      Taylor 
to  satisfy  the  jury  upon  them,  whatever  the  effect  of  their  finding     hawmnh. 
might  be  ultimately.) 

As  to  the  first  issue :  the  circumstances  of  the  communication  to 
Thwaites  show  malice.     The  defendant   was  not  warranted   *in       [•3i7] 
making  it  before  a  third  person.     Toogood  v.  Spyring  (i)  contains 
the  law  on  this  subject. 

(EfiLBy  J. :  I  laid  it  down  in  the  words  there  used,  and  added 
nothing  of  my  own. 

Lord  Campbell,  Gh.  J. :  The  great  question  and  the  difficult  one 
here  is,  where  the  Judge  ought  to  take  upon  himself  to  pro- 
nounce that  the  communication  is  privileged  and  direct  a  finding 
accordingly,  and  where  not.) 

Pabks,  B^,  delivering  judgment  in  Toogood  v.  Spyring (i),  said: 
''  I  am  not  aware  that  it  was  ever  deemed  essential  to  the  protection 
of  such  a  communication  "  (''  that  of  a  former  master  giving  the 
character  of  a  discharged  servant ")  ''  that  it  should  be  made  to 
some  person  interested  in  the  enquiry,  alone,  and  not  in  the 
presence  of  a  third  person.  If  made  with  honesty  of  purpose  to  a 
party  who  has  any  interest  in  the  enquiry  (and  that  has  been  very 
liberally  construed),  the  simple  fact  that  there  has  been  some 
casual  bystander  cannot  alter  the  nature  of  the  transaction.  The 
business  of  life  could  not  be  well  carried  on  if  such  restraints  were 
imposed  upon  this  and  similar  communications."  ''In  this  class 
of  communications  is,  no  doubt,  comprehended  the  right  of  a 
master  hondjide  to  charge  his  servant  for  any  supposed  misconduct 
in  his  service,  and  to  give  him  admonition  and  blame;  and  we 
think  that  the  simple  circumstance  of  the  master  exercising  that 
right  in  the  presence  of  another,  does  by  no  means  of  necessity 
take  away  from  it  the  protection  which  the  law  would  otherwise 
afford."  He  adds  that  the  fact  of  a  third  person  being  present 
"  may  be  a  circumstance  to  be  left  with  others,  including  the  style 
and  character  of  the  language  used,  to  the  consideration  *of  the  [  *318  ] 
jury,  who  are  to  determine"  whether  or  not  the  defendant  was 
**  influenced  by  malicious  motives."  Here  the  presence  of  a  third 
person  was  not  casual,  nor  were  the  words  language  of  admonition ; 
they  were  merely  expressions  used  in  the  course  of  a  dismissal. 

(I)  40  R.  R  523  (I  Or.  M.  &  R.  181 ;  the  judgment  from  the  words  •*  Upon 
&  C.  4  Tyr.  582).     Shee^  Seijt.,  cited      the  trial,"  to  **  interest  is  concerned." 
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tatlob      It  could  not  be  essential  for  the  defendant's  protection  to  call  in 
Hawkins.     ^  ^^^^^  person.    If  no  such  person  had  been  present,  the  plaintiff 
could  not  have  proved  the  words. 

(Eblb,  J.:  The  words  which  passed  might  be  material  in  an 
action  for  wrongful  dismissal. 

Lord  Campbell,  Ch.  J. :  They  were  the  very  act  of  dismissal. 
It  might  be  highly  important  to  the  master  to  preserve  evidence  of 
his  having  dissolved  the  contract,  and  of  the  reason.  You  do  not 
say  that  a  master  dismissing  a  servant  must  not  have  any  person 
present.) 

That  is  not  contended. 

(Lord  Gampbbll,  Gh.  J. :  Then  may  not  he  state  the  reason  ? 

CoLERiDaB,  J.:  It  might  be  important  if,  for  instance,  the 
servant  were  afterwards  to  bring  an  action  for  wages. 

Erlb,  J. :  The  facts  that  he  received  the  money  tendered,  and 
went  away  without  desiring  to  have  witnesses  called  in,  might  be 
very  material. 

GoLBBiDOE,  J. :  If  the  master  on  such  an  occasion  confined 
himself  to  mere  words  of  dismissal,  and  afterwards,  on  an  enquiry 
as  to  character,  said  that  he  discharged  the  servant  for  felony,  the 
witness  who  was  present  would  be  obliged  to  say  "  I  heard  nothing 
on  the  subject." 

LoBD  Gampbbll,  Gh.  J. :  And  the  observation  would  be  that,  if 
anything  of  the  kind  had  been  said,  the  servant  might  have 
contradicted  it  at  the  time.) 

SomervilU  v.  Hawkins  (i),  which  will  be  relied  upon  for  the 
defendant,  was  a  different  case  from  this.  There  the  plaintiff  had 
[  *3i9  ]  been  discharged  from  the  *  defendant's  service  for  theft :  he  came 
to  the  defendant's  house  and  was  speaking  to  his  servants ;  and 
the  defendant  then  said  to  them :  ''  I  have  dismissed  that  man  for 
robbing  me ;  do  not  speak  to  him  any  more  in  public  or  private, 
or  I  shall  think  you  as  bad  as  he."  That  was  a  privileged  com- 
munication; and,  there  being  no  express  evidence  of  malice,  the 
Gourt  of  Gommon  Pleas  held  that  the  Judge  at  Nisi  Prius  did 

(1)  10  C.  B.  583 ;  20  L.  J.  C.  P.  131. 
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rightly  in  directing  a  nonsuit.    There  the  presence  of  third  persons      Taylor 
had  been  sought  by  the  plaintiff;  and  the  words  were  unavoidably     Hawkins. 
addressed  to  them.    Here  no  such  excuse  can  be  made;  and,  on 
the  facts  proved,  it  was  a  fit  question  for  the  jury  whether  the 
words  uttered  in  the  presence  of  a  third  person  were  so  uttered  on 
a  reasonable  occasion  and  bona  fide. 

(Lord  Campbell,  Ch.  J. :  Privilege  by  the  occasion  of  speaking  is 
a  matter  of  law.  On  such  occasions  the  ordinary  presumption  of 
malice  is  met  by  a  rule  of  law.  If  the  case  is  one  in  which  the  law 
would  privilege  the  communication,  it  lies  upon  the  plaintiff  to  give 
express  proof  of  malice.  I  do  not  find  that,  here,  any  such  proof 
was  given.  And,  if  that  is  not  done,  must  not  the  Judge  tell  the 
jury  that  there  is  no  case  of  malicious  speaking?  The  question 
therefore  is  here  neatly  raised,  whether  a  master  about  to  dismiss  a 
servant  may  not  call  in  a  witness  to  hear  what  is  said,  without 
losing  the  privilege  which  his  words  would  otherwise  have  on 
such  an  occasion.) 

It  was  for  the  jury  to  say  here  whether  the  facts  showed  that  the 
witness  was  justifiably  called  in. 

{Shecj  Serjt.  then  discussed  the  evidence  in  detail  on  this  point.) 
Secondly,  as  to  the  conversation  with  the  plaintiff's  brother.  It  is 
true,  he  demanded  the  communication,  and  was  not  in  the  situation 
of  a  stranger.  But  the  imputation  ''  he  has  robbed  me ;  and  I 
believe  for  years  "  was  not  necessary,*  and  was  not  proved.  The  [  •s-io  ] 
defendant  grounded  the  imputation  on  the  circumstances  under 
which  the  discharge  happened.  But  the  Court  now  has  those 
circumstances  before  it;   and  they  do  not  prove  the  charge. 

(Pattbson,  J. :  If  the  master  has  been  robbed  for  a  long  time, 
and  then  discovers  that  a  servant  is  robbing  him,  and  he  has  no 
reason  to  suspect  any  one  else,  is  not  that  a  reason  for  inferring 
that  the  servant  has  robbed  him  for  a  long  time  ? 

LoBD  Campbell,  Ch.  J. :  May  not  he  state  the  impression  on  his 
own  mind  ?  Or  must  he  say  no  more  than,  strictly,  what  he  can 
prove  ?    If  so,  there  is  nothing  in  the  privilege.) 

Humfrey^  contra  : 

It  cannot  be  a  question  for  the  jury  whether  it  is  justifiable  for  a 
master  to  call  in  a  witness  when  he  is  about  to  dismiss  a  servant. 
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Taylor       The  Judge  ought  to  lay  down  a  general  rule  upon  the  subject. 
Hawkins.     And,  on  principle,  it  is  clearly  justifiable  to  call  in  a  third  person 
for  the  protection  of  the  master  in  case  an  action  should  be  brought 
against  him  afterwards  for  a  wrongful  dismissal,  or  for  wages. 

(Lord  Campbell,  Gh.  J. :  We  think  that,  if  a  master  is  justified 
in  calling  in  a  third  person  to  hear  the  ground  of  dismissal,  there 
is  no  evidence  in  this  case  to  repel  the  presumption  of  bond  fides.) 

Then  the  question  is  only  as  to  the  rule  of  law.  As  to  the  second 
point :  the  Judge  ought  to  have  decided  that  there  was  no  evidence 
for  the  jury,  the  brother  having  called  for  an  explanation,  and  the 
answer  being  given  honestly. 

(Erle,  J. :  The  point  was  put  thus :  the  defendant  dismisses  the 

plaintiff  on  one  charge  of  robbery  :  being  afterwards  called  upon  to 

explain  the  dismissal,  he  says :  ''  I  believe  the  man  has  been  robbing 

[  *H2i  I       me  for  years.'*     Can  the  Judge  say  that  *such  an  amplification 

must  be  presumed  a  bond  fide  statement  till  malice  is  proved?) 

Somerville  v.  Hawkins  (1)  is  a  direct  authority  for  the  defendant  on 
both  the  present  issues.  A  nonsuit  ought  to  have  been  directed  on 
the  second  point ;  but,  as  it  was  not  taken  at  Nisi  Prius,  the 
defendant  can  only  ask  for  a  new  trial.  Child  v.  Affleck  (2)  and 
Gardner  v.  Slade  (8)  are  direct  authorities  for  the  defendant  on  that 
point.  (He  then  read  the  former  case,  and  was  stopped  by  the 
Court.) 

Lord  Campbell,  Ch.  J. : 

The  rule  is,  that,  if  the  occasion  be  such  as  repels  the  presumption 
of  malice,  the  communication  is  privileged,  and  the  plaintiff  must 
then,  if  he  can,  give  evidence  of  malice :  if  he  gives  no  such 
evidence,  it  is  the  oflSce  of  the  Judge  to  say  that  there  is  no 
question  for  the  jury,  and  to  direct  a  nonsuit  or  a  verdict  for  the 
defendant.  Otherwise  there  might  be  a  question  for  the  jury  in 
every  case  where  a  master,  however  fairly,  gives  the  character  of  a 
servant :  and,  if  they  conceived  that  there  was  a  malice  lurking  in 
the  mind  of  the  master,  they  might  give  a  verdict  for  the  plaintiff  on 
the  ground,  merely,  of  the  communication  having  taken  place  :  and 
this  would  apply  to  all  cases  in  which  the  occasion  has  been  said  to 

(1)  10  C.  B.  583,  20  L.  J.  C.  P.  131.  (3)  78  B.  R.  519  (13  Q.  B.  796). 

(2)  33  E.  R.  216  (9  B.  &  C.  403). 
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repel  the  presumption  of  malice.     The  present  was  one  of  those      Taylob 

occasions  ;  and  I  think  the  defendant  did  no  more  than  a  prudent     Hawkins. 

and  honourable  man  ought  to  have  done.     When  he  was  dismissing 

a  servant  for  theft,  it  was  material  to  his  interest  that  a  third 

person  should  be  present  who  might  bear  witness  to  the  dissolution 

*of  the  contract,  and  to  the  reason :  and  it  would  be  hard  if  an       [  *^'^^  ] 

action  lay  against  a  master  for  doing,  in  such  a  case,  no  more  than 

he  was  bound  to  do  in  duty  to  himself  and  to  society.    As  Lord 

Ellbkbobouoh  said  (i),  the  communications  of  business  are  not  to 

be  beset  with  actions  of  slander.     Then,  if  this  be  so,  it  is  admitted 

here  that  no  express  evidence  was  given  to  show  a  malicious 

motive;   nothing  stated  that  was  untrue  within  the  defendant's 

knowledge.     The  learned  Judge,  therefore,  ought  to  have  laid  it 

down  that  there  was  no  evidence  of  malice  for  the  consideration  of 

the  jury ;  and  the  rule  must  be  absolute  as  to  the  first  part  of  the 

first  issue.    On  the  second,  also,  I  think  the  Judge  ought  to  have 

said  that  there  was  no  evidence  for  the  jury.    The  defendant  said 

no  more  to  the  plaintiff's  brother  than  an  honest  man  was  bound  to 

say.    The  plaintiff,  after  his  dismissal  by  the  defendant,  had  tried 

for  other  situations,  but  failed  because  he  could  not  get  a  character 

from  the  defendant.     The  brother  then  asks  the  defendant  why  he 

declines  to  give  one.     The  plaintiff  was  bound  to  state  in  answer, 

not  only  why  he  dismissed,  but  why  he  refused  to  give  a  character. 

Therefore  there  was  no  evidence  for  the  jury  on  this  issue :  but,  as 

the  motion  upon  it  is  not  to  enter  a  verdict  for  the  defendant,  we 

can  only  order  a  new  trial. 

Pattbson,  J. : 

As  to  the  first  point,  I  think  it  is  correctly  laid  down  in  Toogood 
v.  Spyring  (2)  that  the  mere  presence  of  a  third  person  does  not  take 
away  privilege  from  the  communication,  but  that  it  may  be  a 
circumstance  from  which  the  jury  may  judge  whether  *or  not  the  [  *'^-'^  ] 
charge  was  made  bond  fide.  But  that  is  only  where  the  third 
person  is  a  mere  stranger :  and  the  question  is,  whether  such  was 
the  case  here.  Now  Thwaites  was  called  in  as  a  witness  to  the  very 
act  of  dismissing  the  plaintiff :  that  is  quite  different  from  cases  in 
which  the  words  have  been  spoken  at  a  subsequent  and  distant 
time.    The  question  here  is  simply  whether  a  master,  dismissing  a 

(1)  See  Dunman  y.  Bigg,  10  R.  £.  (2)  40  E.  R.  523  (1  Cr.  M.  &  R.  181 ; 

680.  n.  (1  Camp.  269,  note  to  McDougall      8.  C.  4  Tyr.  682). 
V.  Clarulye). 
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Tatlob  servAnt,  may  have  a  third  person  present  as  a  witness.  If  indeed 
Hawkins,  that  third  person  were  one  unfairly  chosen,  an  enemy  of  the  party 
dismissed,  a  question  would  arise  which  is  not  raised  here.  On  this 
point  the  rule  must  be  absolute.  As  to  the  other  question:  the 
occasion  was  clearly  one  which  justified  making  an  imputation; 
the  complaint  is  that  there  was  an  excess  in  the  statement.  I  think 
that  it  is  not  so,  as  the  brother  did  not  merely  ask  why  the  plaintiff 
was  dismissed,  but  put  other  questions,  which  led  to  the  answer 
complained  of.  The  statement  was  an  answer  to  enquiries  made 
by  a  person  intere&ied  on  behalf  of  the  plaintiff :  and,  being  given 
bona  Jide,  it  was  justified  by  the  occasion.  If  the  person  enquiring 
had  been  a  mere  stranger,  the  case  would  have  been  different. 
The  rule  must  therefore  be  absolute  for  a  new  trial. 

GOLBBIDOE,  J.  : 

As  to  the  first  issue:  the  dismissal  was  an  occasion  which 
justified  stating  the  cause,  and  rebutted  the  imputation  of  malice : 
and  the  learned  Judge  ought  to  have  told  the  jury  that,  if  nothing 
more  appeared,  it  was  rebutted.  The  plaintiff  then  had  to  show 
facts  which,  as  Maulb,  J.  said  in  Soniei-ville  v.  Hawkins  (i),  were 
[  *324  ]  more  consistent  with  the  existence  of  malice  than  with  ^its  non- 
existence. Was  the  calling  in  a  third  person  such  a  fact  in  the 
present  case  ?  On  the  contrary,  it  was  one  of  the  very  things  which 
a  just  and  prudent  man  would  have  been  most  desirous  of  doing. 
On  the  second  issue  the  case  is  free  from  all  doubt.  Every  thing 
the  defendant  said  was  in  answer  to  questions  put  by  the  plaintiff's 
brother :  he  was  justified  in  answering  them ;  and  there  was  no 
exaggeration.  If  the  things  stated  were  in  his  mind  when  he  did 
the  act  referred  to  by  the  questions,  he  was  bound  to  say  so ;  and 
he  went  no  farther. 

Erle,  J. : 

Communications  made  with  a  fair  and  reasonable  purpose  of 
protecting  the  interests  of  the  party  are  no  doubt  privileged,  as  is 
laid  down  in  Toogood  v.  Spyring  (2)  and  Somerville  v.  Hawkins  (1). 
In  the  present  case  the  defendant  requested  a  confidential  friend  to 
be  present  when  he  dismissed  the  plaintiff.  I  thought  that  was 
what  a  prudent  and  honourable  man  would  wish  to  do ;  and  I  left 
the  case  to  the  jury  accordingly.    The  Court  think  with  me  as  to 

(1)  10C.B.683;  20  L.  J.  C.  P.  131.  (2)  40  E.  R.  523  (I   Cr.  M.  &  B. 

181 ;  .^.  r.  4  Tyr.  oS2). 
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the  conduct  of  the  defendant ;  but  they  are  of  opinion  that  it  was  Tatlob 
matter  of  law,  whether  or  not  the  communication  was  protected ;  hawkinb. 
and  that  the  jury  could  only  be  called  upon  to  say  whether  the 
evidence,  if  there  was  any,  beyond  that  of  the  communication 
itself,  showed  that  it  was  made  colourably  and  not  bond  fide.  In 
Wright  v.  Woodgate  (i)  Parke,  B.  says  :  "  The  proper  meaning  of  a 
privileged  communication  is  only  this  ;  that  the  occasion  on  which 
the  communication  was  made  rebuts  the  inference  prima  facie 
^arising  from  a  statement  prejudicial  to  the  character  of  the  plain-  [  *325  ] 
tiff,  and  puts  it  upon  him  to  prove  that  there  was  malice  in  fact — 
that  the  defendant  was  actuated  by  motives  of  personal  spite  or  ill 
will,  independent  of  the  occasion  on  which  the  communication  was 
made."  In  the  present  case  was  there  evidence  to  show  *'  motives 
of  personal  spite  or  ill  will?  "  What  amounts  to  such  evidence  is 
pointed  out  in  the  judgment  delivered  by  Maule,  J.  in  Sofnerville 
V.  Hawkins  (2).  ''  On  considering  the  evidence,  we  cannot  say  that 
the  jury  would  have  been  justified  in  finding  that  the  defendant 
acted  maliciously.  It  is  true  that  the  facts  proved  are  consistent 
with  the  presence  of  malice  as  well  as  its  absence ;  but  this  is  not 
sufficient  to  entitle  the  plaintiff  to  have  the  question  of  malice  left 
to  the  jury,  for  the  existence  of  malice  is  consistent  with  the  evi- 
dence in  all  cases  except  those  in  which  something  inconsistent 
with  malice  is  shown  in  evidence ;  so  that  to  say  that  in  all  cases 
wherein  the  evidence  is  consistent  with  maUce  it  ought  to  be  left 
to  the  jury,  would,  in  effect,  be  to  say  that  the  jury  might  find 
malice  in  any  case  in  which  it  was  not  disproved,  which  would  be 
opposed  to  the  admitted  rule  that  in  cases  of  privileged  communica- 
tions malice  must  be  proved,  and  therefore  its  absence  presumed 
till  such  proof  is  given.  It  is  therefore  not  necessary,  in  order  to 
entitle  the  plaintiff  to  have  the  question  of  malice  submitted  to  the 
jury,  that  the  evidence  should  be  such  as  necessarily  leads  to  the 
conclusion  that  malice  exists,  or  should  be  inconsistent  with  the 
non-existence  of  malice,  but  it  is  necessary  that  the  evidence  to 
raise  the  probability  of  malice  should  be  more  consistent  with  its 
existence  than  its  non-existence."  Here  the  calling  in  a  witness 
was  consistent  with  *a  wish  to  spread  defamation;  it  was  consistent  \  *826  ] 
also  with  the  wish  to  do  what  a  prudent  man  would  desire  to  do : 
bat,  if  the  effect  of  the  evidence  is  equal  both  ways,  the  onus  of 
proving  malice  lies  upon  the  plaintiff.     The  same  observations 

(1)  41  B.  B.  788  (2  Cr.  M.  &  B.  673;  (2)  10  C.  B.  583;  20  L.  J.  C.  P.  131. 

8.  a  Tyr.  A  O.  12). 
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Taylor  apply  to  the  second  issue.  No  malicious  motive  appears.  The 
Hawkiksi.  evidence  indeed  related  to  only  one  robbery,  whereas  the  defendant 
spoke  of  having  been  robbed  for  years :  but  the  communication  was 
made  in  answer  to  an  enquiry  by  the  plaintiff's  brother;  and  there 
are  no  circumstances  to  show  that  the  extent  of  the  statement  actually 
made  proceeded  from  malice,  or  went  beyond  what  might  be  said 
by  a  person  honestly  wishing  to  tell  the  whole  truth.  1  thought 
at  the  trial  that  the  extent  of  the  statement  afforded  some  evidence 
of  malice  for  the  consideration  of  the  jury ;  but  my  opinion  is  now 
altered  by  SomeiTille  v.  Haxckins  (1).  There  must  be  a  new  trial, 
on  the  ground  that  the  jury  ought  to  have  been  told  that  there  was 
no  evidence  of  malice  for  their  consideration. 

Rule  absolute  (2). 

1851.  SEYMOUR  V.  MADD0X(3). 

•^^•^-  (16  a  B.  326-332  ;  S.  C.  20  L.  J.  Q.  B.  327  ;  15  Jur.  723.) 

rr  326  1  Declaration  stated  that  defendant  was  possessed  of  a  theatre,  and  of  a 

stage  therein,  on  which  dramatic  entertainments  were  given,  and  of  a 
dressing-room  for  chorus  singers,  and  of  a  floor  underneath  the  stage,  in 
which  floor  was  a  cut  or  hole,  and  along  which  floor  the  performers  at  the 
theatre  were  accustomed  to  pass  from  the  said  dressing-  room  to  the  hack 
of  the  stage.  That  plaintiff  was  hired  by  defendant  to  sing  on  the  stage 
as  a  chorus  singer.  That  it  then  became  defendant's  duty  to  cause  the 
floor  to  be  so  sufficiently  lighted  and  the  hole  so  fenced  as  to  prevent 
accident  to  persons  passing  from  the  dressing-room  to  the  stage.  That  defen- 
dant, well  knowing  the  premises,  suffered  the  floor  to  be  insufficiently 
lighted,  and  the  hole  to  be  open  without  any  sufficient  fence,  so  that  the 
plaintiff  was  in j  ured  by  falling  into  the  hole.    Held : 

That  the  declaration  was  bad,  on  motion  in  anest  of  judgment,  becauj^ 
the  facts  stated  did  not  raise  the  duty  a  breach  of  which  was  complained 
of,  and  that  the  express  allegation  of  duty  would  not  aid. 

Case.  The  declaration  stated  that  the  defendant  was  possessed 
[  *327  ]  of  a  certain  theatre,  to  wit  the  *Princess's  Theatre  &c.,  and  of  a 
certain  stage  therein,  on  which  operas  and  other  dramatic  enter- 
tainments were  performed,  and  of  a  certain  dressing-room  therein, 
known  as  the  dressing-room  of  the  male  chorus  singers,  and  of  a 
certain  floor  therein  underneath  the  said  stage,  called  the  Mazarine 
floor,  in  which  floor  was  a  certain  cut  or  hole  of  great  depth  &c., 
across  and  along  which  said  floor  persons  performing  at  and  in 

(1)^10  C.  B.  583 ;  20  L.  J.  C.  P.  131.  See    Employers    Liability  Act,    1880 

(2)  A  stet  proceesus  was  agreed  to.  (43  &  44  Vict.  c.  42),  s.  1 ;  Griffiths  v. 

(3)  Citedy  Indermaurv,  Dames  {1S66)  London  and  St.  KaUutriucs  Docks  Co. 
L.  E.  1  0.  P.  274,  286,  35  L.  J.  C.  P.  (1884)  13  Q.  B.  Div.  259,  53  L.  J.  a  B. 
184  (affd.  L.  R.  2  C.  P.  311,  36  L.  J.  504  ;  WiUiams  v.  Birmingham  JUiU^ry 
C.  P.  181);  CoWi>v./Sc/rfen(1868)  L.R.  and  Metal  Co,  [1899]  2  Q.  B.  338,  68 
3  a  P.  495,  498,  37  L.  J.  0.  P.  233.  L.  J.  Q.  B.  918,  C.A. 
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the  theatre,  in  operas  and  other  dramatic  entertainments,  were     SEmouu 
accustomed,  before,  during,  and  after  the  performance  thereof,  to  pass     maddox. 
from  and  to  the  said  dressing-room  to  and  from  the  back  of  the 
stage.     That  defendant  had  hired  plaintiff  to  act,  sing  and  perform 
as  a  chorus  singer  at  the  theatre  on  the  said  stage,  for  reward  in 
that  behalf.     That  plaintiff,  on  81st  May,  1848,  did  act,  sing  and 
perform  at  the  said  theatre  on  the  stage  under  such  hiring  as  afore- 
said, in  a  certain  opera  called  the  "  Grown  Diamonds,"  which  opera 
was  then  and  there  performed  under  the  management  and  for  the      ^ 
profit  of  the  defendant.     That  it  then  became  and  was  the  duty 
of  the  defendant  to  cause  the  said  Mazarine  floor  to  be  so  sufficiently 
lighted,  and  the  said  cut  or  hole  to  be  so  fenced,  guarded  or  secured, 
before,  during,  and  until  after  the  lapse  of  a  reasonable  time  from 
the  termination  of,  the  said  performance,  as  to  prevent  any  acci- 
dent or  injury  to  persons  passing  across  and  along  the  Mazarine 
floor  from  and  to  the  dressing-room  to  and  from  the  back  of  the 
stage.     That  the  defendant,  well  knowing  the  premises,  suffered 
and  permitted  the  Mazarine  floor  to  be  insufficiently  lighted,  and 
the  cut  or  hole  to  be  open  without  any  sufficient  fence,  guard  or 
security,  before,  during,  and  until  after  the  lapse  of  a  reasonable 
time  from  the  termination  of,  the  performance.    By  reason  of  which 
insufficient  lighting  *as  aforesaid,  and  of  the  cut  or  hole  being  so       [  *^^  1 
as  aforesaid  open  without  any  sufficient  fence,  guard  or  security, 
the  plaintiff,  who  was  then,  within  a  reasonable  time  from,  to  wit 
immediately  after,  the  termination  of  the  performance,  passing  from 
the  back  of  the  stage  across  and  along  the  Mazarine  floor  to  the 
dressing-room,  fell  into  and  down  the  cut  or  hole,  and  thereby  was 
then  grievously  bruised  and  injured  &c. 

Pleas,  among  others,  Not  guilty,  and  a  traverse  of  the  alleged 
duty.     Issues  thereon. 

On  the  trial,  before  Erie,  J.,  at  the  Middlesex  sittings  after  last 
Trinity  Term,  the  verdict  was  for  the  plaintiff. 

Chambers^  in  last  Michaelmas  Term,  obtained  a  rule  nisi  to 
arrest  the  judgment,  on  the  ground  that  the  declaration  showed  no 
such  duty  to  light  and  fence  the  hole  as  alleged. 

Keane  and  Bittleston  now  showed  cause : 

The  declaration  is  good.  It  alleges  that  it  was  defendant's  duty 
to  cause  the  hole  to  be  lighted  and  fenced,  and  that  the  injury 
happened  in  oonsequence  of  the  breach  of  such  duty.    Such  a  duty 
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SBTH0T7R  may  reasonably  be  founded  on  the  alleged  contract  between  the 
Maddox.  parlies.  The  defendant  occupies  a  theatre,  and  hires  persons  to 
perform  there,  for  his  profit.  It  was  his  duty  to  cause  the  theatre 
to  be  kept  in  such  a  state  as  that  the  performers  might  earn  their 
salary  without  unreasonable  danger  to  life  or  limb.  Parnahy  v.  The 
Lancaster  Canal  Company  (1)  is  an  authority,  generally,  to  support 
this  declaration.  The  same  case,  in  the  Exchequer  Chamber  {2), 
[  ^329  ]  is  an  authority  also  that  the  plaintiff  *is  not  tied  down  to  the 
specific  duty  alleged,  and  that  it  is  enough  if  the  facts  stated  in 
the  declaration  show  a  duty  of  any  kind  and  a  breach  thereof. 
Pnestley  v.  Fowler  (3),  Hutchinson  v.  Yoi'k,  Newcastle,  and  Berivick 
.Railway  Company  (4)  and  Wigmoi'e  v.  Jay  (6)  decide,  certainly,  that 
the  ordinary  relation  of  master  and  servant  does  not  impose  upon 
the  master  the  duty  of  protecting  one  servant  against  the  negligence 
of  another  and  against  injury  arising  from  the  defective  condition 
of  the  master's  property.  Those  cases,  however,  do  not  apply,  for 
the  plaintiff  was  not  an  ordinary  servant,  but  was  engaged  to  perform 
a  special  duty ;  and  they,  at  least,  recognize  the  general  principle 
that  it  is  the  master's  duty  not  to  expose  his  servant  to  unreasonable 
risks.  The  master's  duty  with  respect  to  lighting  and  fencing  his 
premises  may  vary  according  to  particular  circumstances,  such  as 
the  servant's  familiarity  with  the  premises,  the  master's  knowledge 
of  their  defective  condition,  and  the  probability  that,  in  default  of  due 
securities,  accidents  will  happen  to  the  servant  even  without  negli- 
gence on  his  part.  Here  the  particular  circumstances  are  in  favour 
of  the  duty  alleged ;  and  after  verdict  it  must  be  taken  that  the 
injury  complained  of  was  not  caused  by  the  want  of  ordinary  care  on 
the  part  of  the  plaintiff:  Reg,  v.  Waters  (6),  Ooldthmpe  v.  Hardman  (7). 

Chambers,  contra  : 

The  alleged  duty  does  not  arise  from  the  facts  stated  in  the 
declaration. 

(Lord  Campbell,  Ch.  J. :  If  the  facts  stated  raise  the  duty,  then 
[  •3S0  ]      the  *expre8s  allegation  of  duty  is  unnecessary ;  if  they  do  not,  then 
the  express  allegation  will  not  supply  the  defect. 

Fatteson,   J.:   In   Cane  v.   Chapman  (s)   it  was  held  that  the 

(1)  52  R.  E.  329  (11  Ad.  &  El.  223).  (4)  6  Ex.  343. 

(2)  The  Lancaster  Canal  Company  v.  (5)  5  Ex.  354. 

Famaby,  11  Ad.  &  El.  230,  242.  (6)  1  Denieon's  C.  C.  356,  361. 

(3)  49  R.  E.  496  (3  M.  &  W.  1).  See  (7)  13  M.  &  W.  377. 
Curling  v.  Wood,  73  E  E  663  (16  (8)  5  Ad.  &  El.  647. 
ILAW.  628). 
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allegation   of    duty   was  a   mere  inference  of  law  and,  bo,  not     Seymour 
traversable.)  Mad]E)ox. 

This  declaration  does  not  state  facts  which  raise  the  duty  to  put 
any  light  or  any  fence;  the  breach,  therefore,  that  the  injury 
happened  from  insufficient  lighting  or  fencing  is  nothing. 

(Lord  Campbell,  Gh.  J. :  Was  it  not  the  defendant's  duty  to  carry 
on  his  business  with  reasonable  care,  and  is  he  not  liable  for  the 
damage  arising  from  the  want  of  such  reasonable  care  ?) 

This  declaration  does  not  go  to  that  extent.  According  to  Priestley 
V.  Fowler  (i)  it  would  be  material  to  allege  that  the  faulty  state  of 
the  premises  was  known  to  the  master. 

LoBB  Gampbbll,  Gh.  J. : 

I  am  of  opinion  that  judgment  in  this  case  must  be  arrested. 
The  duty,  a  breach  of  which  is  laid,  does  not  arise  from  the  parti- 
cular facts  stated  in  the  declaration  nor  from  the  general  relation 
of  master  and  servant.  What,  then,  is  the  effect  of  the  positive 
allegation  of  such  duty  ?  I  confess  that  I,  at  first,  thought  that, 
where  a  relation,  from  which  a  particular  duty  may  arise,  is  alleged, 
and  the  particular  duty  is  also  alleged,  it  might  be  shown  in  evidence 
that,  in  fact,  such  a  duty  did  arise,  and  that  it  was  unnecessary  to 
set  forth  the  facts  themselves  which  raise  thi  duty.  But  the 
decisions  show  that  the  allegation  of  duty  is  in  all  cases  immaterial, 
and  ought  never  to  be  introduced ;  for,  if  the  particular  facts  raise 
the  duty,  the  allegation  is  unnecessary,  and,  if  they  do  not,  it  will 
be  unavailing.  In  this  ca,3e  there  is  an  allegation  that  it  was  the 
defendant's  duty  to  light  *the  floor  and  fence  the  hole,  but  no  facts  [  *'^3i  ] 
are  stated  from  which  the  duty  arises.  The  expressed  allegation, 
therefore,  will  not  help  the  defect,  and  the  declaration  is  bad. 

Patteson,  J. : 

It  has  been  determined  that  it  is  not  necessary  to  allege  the  duty 
where  it  arises  from  the  particular  facts  stated  in  the  declaration  : 
and  the  question  now  is,  virtually,  whether,  if  facts  are  stated  which 
do  not  raise  the  duty,  you  may  prove  it  by  other  facts  than  those 
stated.  If  you  may  not  so  prove  it,  then  we  must  look  at  the 
particular  facts  which  are  stated  in  the  declaration  and  at  those 
only,  and  cannot  treat  the  declaration  as  aided  Iff  a  verdict  founded 
on  any  other  facts.     The  allegation  of  duty  is  a  mere  inference  of 

(1)  49  E.  B._495  (3  M.  &  W.  1). 
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seymouk  law,  and  cannot  be  traversed  :  therefore  the  declaration  must  stand 
maddox.  ^^  f^^J  '^y  ^^®  **^^s  stated,  and  cannot  be  helped  by  the  unnecessary 
allegation  of  duty.  And,  as  in  this  case  the  breach  is  of  a  duty 
which  does  not  arise  from  the  mere  contract  or  relation  between  the 
parties,  nor  from  the  facts  stated,  I  am  of  opinion  that  the 
declaration  is  bad. 

Coleridge,  J. : 

The  question  appears  to  come  to  this ;  whether  the  duty  to  which 
the  breach  points  arose  from  the  relation  between  these  parties, 
that  is,  from  the  general  relation  of  master  and  servant ;  for  no 
special  contract  is  stated  with  reference  to  the  matter  of  complaint. 
Now,  if  this  duty  arises  from  the  general  relation  of  master  and 
servant,  I  do  not  well  know  where  the  master's  liability  is  to  stop. 
He  may  be  held  liable  because  his  house  is  unhealthy,  or  on 
[  «a82  J  numerous  other  grounds.  But  the  ^servant  is  not  bound  to  enter 
the  particular  service  :  if  he  does,  he  must  take  things  as  he  finds 
them. 

Erle,  J. : 

The  allegation  of  duty  is  an  allegation  of  mere  matter  of  law ; 
and  it  is  necessary  to  state  facts  from  which  the  duty  which  is 
charged  to  be  broken  arises.  If  the  facts  are  insufficient  for  this 
purpose,  the  allegation  of  duty  will  not  help.  Here  it  is  stated  that 
the  defendant  held  a  theatre  in  which  he  hired  the  plaintiff  to 
perform,  that  on  part  of  the  premises  there  was  a  hole  in  the  floor 
along  which  the  plaintiff  had  to  pass  in  discharge  of  his  duty  as  a 
performer,  and  that  it  was  the  duty  of  the  defendant  to  light  the 
floor  sufficiently,  so  as  to  prevent  accidents  to  those  who  had  to  pass 
along  it.  Was  any  such  duty  cast  upon  the  defendant  ?  I  think 
not.  A  person  must  make  his  own  choice  whether  he  will  accept 
employment  on  premises  in  this  condition ;  and,  if  he  do  accept 
such  employment,  he  must  also  make  his  own  choice  whether  he 
will  pass  along  the  floor  in  the  dark  or  carry  a  light.  If  he  sustain 
injury  in  consequence  of  the  premises  not  being  lighted,  he  has  no 
right  of  action  against  the  master  who  has  not  contracted  that  the 
floor  shall  be  lighted.  I  confine  my  judgment  to  this  ground,  that 
the  declaration  does  not  show  any  contract  that  the  premises  should 
be  in  any  particular  state  with  respect  to  lighting  and  fencing,  or 
that  there  was  any  misfeasance. 

RtUe  absolute. 
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ALEXANDER  v.  THOMAS  (1).  i85i. 

(16  Q.  B.  333—335;  S.  C.  20  L.  J.  Q.  B.  207  ;  15  Jur.  173.)  Jan^S, 

An  order  for  a  sum  "  payable  ninety  days  after  sight,  or  when  realised,*'         [  ^^  ] 
is  not  a  bill  of  exchange,  as  the  latter  alternative  makes  the  sum  payable 
on  a  contingency. 

Assumpsit.  The  first  coont  stated  that  defendant,  on  19th 
November,  1889,  made  his  bill  of  exchange  in  writing,  and  directed 
the  same  to  one  Shadwell,  and  thereby  requested  Shadwell,  ninety 
days  after  sight,  or  when  realised,  of  that  his,  the  defendant's,  first 
bill  of  exchange  &c.,  to  pay  to  the  plaintiff,  or  order,  1,2562.  IQs.  id.^ 
value  received.  Averment  that  the  said  bill  was  presented  to 
Shadwell,  and  that  he  refused  to  accept,  although  the  period  of 
ninety  days  after  presentment  and  sight  thereof  by  him  had 
elapsed  &c. 

Plea.  That  defendant  did  not  make  his  bill  of  exchange,  modo  et 
forma.    Issue  thereon. 

On  the  trial,  before  Lord  Campbell,  Ch.  J.,  at  the  London 
sittings  after  last  Easter  Term,  the  plaintiff  had  a  verdict  on  this 
issue. 

Knowles^in  last  Trinity  Term,  obtained  a  rule  nisi  to  arrest  the 
judgment,  on  the  ground  that  the  bill  of  exchange  set  out  in  the 
declaration  was  payable  on  a  contingency,  and  that  the  declaration 
was  therefore  bad. 

Watson  and  M,  Smith  now  showed  cause : 

The  meaning  of  the  bill  of  exchange  as  described  in  the  declara- 
tion is  that  it  is  to  be  paid  ninety  days  after  sight  at  all  events,  or 
sooner  if  the  drawee  is  in  funds  before  that  period. 

(Lord  Campbell,  Ch.  J. :  Even  on  this  construction  it  would  be 
uncertain  whether  it  would  be  payable  at  all  *within  the  ninety      [  *S34  ] 
days,  and,  if  payable  within  that  time,  on  what  particular  day  it 
would  be  so  payable.) 

Although  a  bill  payable  on  a  contingency  that  may  never  happen, 
as  out  of  money  to  arise  on  the  sale  of  defendant's  reversion,  is 
bad :  Carlos  v  Fancourt  (2) ;  yet,  if  the  contingency,  on  which  the 
bill  is  payable,  must  happen,  as,  for  instance,  six  weeks  after  the 
death  of  the  defendant's  father,  the  bill  is  good:  Cooke  v. 
CoUhan{2),    A  bill  payable  so  many  days  after  sight  is  good, 

(1)  See  Bilk  of  Exchange  Act,  1S82  (2)  2  B.  B.  647  (5  T.  B.  482). 

(43  ft  46  Vict.  c.  61),  8.  11  (2).— A  0.  (3)  2  Strange,  1217, 
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albzaiidbb   though  it  is  uncertain  when  sight  will  be  had  of  the  bill.    If  the 

Thomas,      language  of  this  bill  had  been  **  ninety  days  after  sight  and  when 

realised  *'  the  objection  would  be  good  ;  but  the  alternative  "  or  " 

saves  the  bill,  for  the  period  of  payment,  viz.  the  end  of  ninety 

days,  must  arrive. 

Athertofif  contra  : 

Unless  the  instrument  declared  on  be  a  good  bill  the  declaration 
is  bad,  for  no  consideration  is  stated  for  the  defendant's  promise. 
Treating  the  instrument,  therefore,  as  a  bill,  and  giving  a  meaning 
to  all  the  words  of  it,  if  a  meaning  can  be  given  to  them,  is  this 
instrument  a  good  bill  of  exchange  according  to  the  custom  of 
merchants?  The  words  ''or  when  realised"  are  not  insensible; 
the  obvious  meaning  of  them  is  ''  when  you  are  in  funds  for  the 
purpose."  This  event  may  never  happen  ;  and,  so,  it  is  uncertain 
whether  the  bill  will  ever  be  payable  ;  for  the  words  are  to  be  read 
''  ninety  days  after  sight,  if  then  in  funds,  if  not,  as  soon  as  you 
are  in  funds  afterwards."  If,  however,  it  is  to  be  taken  that  the 
bill  was  payable  absolutely  ninety  days  after  sight,  because  the 
alternative  words  are  insensible,  this  will  not  help  the  declaration, 
[  *3B5  ]  for  the  bill  is  not  so  ^described.  If  an  instrument  is  payable  on 
the  alternative  contingency  of  two  events,  one  of  which  may  never 
happen,  the  instrument  is  as  uncertain  as  if  payable  on  one  event 
which  may  never  happen,  for  the  drawee  would  have  his  option. 

Lord  Campbell,  Gh.  J. : 

I  am  of  opinion  that  judgment  must  be  arrested  unless  this  is  a 
good  bill  of  exchange  according  to  the  custom  of  merchants.  If  we 
could  reject  the  words  **  or  wLen  realised  "  as  insensible,  the  bill 
would,  certainly,  be  unexceptionable.  But  a  reasonable  meaning 
has  already  been  ascribed  to  them,  viz.  ''  or  when  you  are  in  funds 
for  the  purpose."  I  do  not  see  why  this  alternative  is  to  be  taken  as 
limited  to  the  term  before  the  expiration  of  the  ninety  days  rather 
than  after.  I  should  say  the  meaning  is  that  the  bill  is  to  be  paid 
at  the  end  of  ninety  days  if  the  drawee  should  be  then  in  funds,  if 
not,  that  it  shall  be  payable  afterwards.  Even,  however,  if  the 
other  is  the  right  meaning,  namely,  that  the  bill  is  payable  sooner 
if  the  drawee  should  be  sooner  in  funds,  and,  if  not,  at  the  end  of 
ninety  days  at  all  events,  I  think  this  would  not  be  a  good  bill ;  for 
the  holder  would  have  to  watch  and  ascertain  the  precise  time 
when  the  bill  should  become  payable,  and,  if  he  failed  in  doing 
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this  and  in  duly  presenting  it,  the  drawer  would  be  discharged,    alexandek 
I  am  of  opinion  that  this  is  not  a  good  bill  of  exchange,  drawn      thomab. 
according  to  the  custom  of  merchants,  so  as  to  relieve  the  plaintiff 
from  the  necessity  of  stating  a  consideration  for  it. 

Patteson,  Coleridge  and  Eble,  JJ.  concurred. 

Rule  absolute. 


EEG.  V.  The  INHABITANTS  of  ST.  MAEYLEBONE(l).        isbi. 
(ST.  MAEYLEBONE  v.  ST.  GEOEGE.)  '^—^' 

(16  Q.  B.  352—357 ;  S.  C.  20  L.  J.  M.  0.  61  ;  15  Jur.  245.)  [  •'*^^  ^ 

The  wife  of  a  seaman,  who  had  no  settlement,  became  chargeable  during 
her  husband's  absence  on  one  of  his  ordinary  voyages  to  Calcutta :  Held, 
that  the  husband's  absence,  under  these  circumstances,  was,  for  the  pur- 
poses of  the  wife's  removeability,  equivalent  to  desertion,  and  that  an  order 
for  her  removal  to  her  maiden  settlement  was  good. 

Although  he  had  partially  provided  for  her  maintenance  during  his 
absence,  and  returned  to  her  at  the  end  of  the  voyage,  as  he  had  done  after 
previous  voyages,  resuming  his  residence  with  her  in  the  removing  parish. 

On  appeal  against  an  order  of  one  of  the  Metropolitan  Police 
magistrates  for  the  removal  of  Ann  Sellers  and  her  legitimate  child 
from  the  parish  of  St.  George,  in  the  county  of  Middlesex,  to  the 
parish  of  St.  Marylebone,  in  the  same  county,  the  Sessions  confirmed 
the  order,  subject  to  the  opinion  of  this  Court  on  the  following  case. 

For  three  years  and  upwards  previous  to  the  application  for  the 
order  of  removal,  the  pauper,  Ann  Sellers,  with  her  husband  William 
Sellers,  resided  in  the  parish  of  St.  George.  The  pauper's  husband 
is  a  seaman,  and  in  the  course  of  his  occupation  had  gone  several 
voyages,  at  the  termination  of  which  he  had  always  returned  to 
and  resided  with  his  wife.  In  the  month  of  September,  1848,  he 
engaged  himself  in  his  ordinary  occupation  as  a  sailor  for  a  voyage 
to  Calcutta  and  back,  in  the  merchant  ship  the  Queen,  and  imme- 
diately afterwards,  in  or  about  the  same  month  of  September,  he 
proceeded  on  his  voyage.  Previous  to  his  so  sailing  he  made  an 
arrangement  with  the  owners  of  the  ship,  whereby  they  were  to 
pay  to  his  *wife  (with  whom  the  said  child  of  the  said  Ann  Sellers  [  'SSh  ] 
and  her  husband  remained  for  maintenance  and  care),  during  his 
voyage,  the  sum  of  11.  5«.  per  month,  being  a  moiety  of  his  pay, 
and  which  sum  was  duly  received  by  her  from  time  to  time, 
W.  Sellers  is  a  native  of  Scotland,  and  has  never  done  any  act 

(1)  Cited,  li.  V.  8t.  Oearge-in-the-Eaat  (1870)  L.  E.  6  Q.  B.  364, 370,  89  L.  J. 
M.  0.  90.— A,  0. 
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Reo.  whereby  to  gain  or  acquire  a  legal  settlement  in  England.  Ann 
iNHABi-  Sellers,  having  become  chargeable  with  her  child  to  the  parish  of 
^^MARYLl^^  ^*'  Creorge,  and  her  husband  not  having  returned  to  England,  an 
BONE.  order  was  made  on  the  20th  April,  1849,  for  the  removal  of  herself 
and  child  to  the  parish  of  St.  Marylebone  as  the  place  of  her  maiden 
settlement ;  she  having  previous  to  her  marriage  acquired  a  settle- 
ment there  &c.  After  the  order  was  made,  namely,  about  the 
20th  June,  1849,  the  said  ship  arrived  in  London  ;  and  the  pauper's 
husband,  having  completed  his  voyage,  immediately  returned  to 
where  his  wife  and  child  were  living,  in  the  said  parish  of  St. 
George,  and  continued  to  reside  there  with  them  for  about  two 
months,  at  the  expiration  of  which  time  the  ship  again  sailed  for 
Calcutta  and  back,  and  the  pauper's  husband  sailed  on  board  her  as 
before,  having  first  made  similar  arrangements  for  the  payment  of 
part  of  his  wages  to  his  wife  whilst  he  was  on  his  voyage ;  and  the 
sum  of  12.  58.  was  duly  paid  her. 

If  the  Court  of  Queen's  Bench  should  be  of  opinion  that  the 
pauper,  Ann  Sellers,  was,  at  the  date  of  the  said  order,  removeable 
to  her  maiden  settlement,  the  order  of  Sessions  was  to  be  affirmed, 
otherwise  to  be  quashed. 

PaMey  appeared  in  support  of  the  order  of  Sessions ;  but  the 
Court  called  on 

[  854  ]  Huddleston,  contra  : 

The  order  of  removal  is  bad.  The  husband  was  absent  on  his 
ordinary  business;  his  wages  contributed  to  his  wife's  support; 
and  there  was  a  clear  animus  revertendi  on  his  part.  He  was, 
therefore,  constructively  resident  with  her:  Reg.  v.  Tacolne- 
stone  (1) ;  and  she  could  not  legally  be  separated  from  him  by  an 
order  removing  her  to  the  place  of  her  maiden  settlement.  If  she 
was  removeable  under  these  circumstances,  she  would,  on  principle, 
be  also  removeable  during  his  absence  on  business  for  a  single  day. 
If  he  had  deserted  her,  or  a  permanent  separation  had  been  agreed 
upon,  the  order  might  be  good.  Rex  v.  St.  BotolpVs  (2),  overruling 
Rex  V.  Norton  («),  will  be  reh'ed  upon  in  support  of  the  order.  But 
neither  that  case  nor  the  cases  on  which  it  was  founded  apply 
where  the  husband  is  constructively  resident  with  his  wife. 

(Pattbson,  J. :  In  Rex  v.  Ileaton  Norris,  cited  by  Baylby,  J.  in 

(1)  76  R,'B.  238  (12  Q.  B.  157).  (3)  Bur.  Sett.  Ca.  122. 

(2)  Bur.  Sett.  Ga.  367. 
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Rex  V.  Cot&ngham  (i),  a  ''  Chelsea  pensioner,  bom  in  Scotland,  left        Rbo. 
his  wife  and  family  at  Heaton  Norris  whilst  he  came  to  do  town      inhabi- 
duty,  and  in  his  absence  the  wife  and  family  were  removed  to  the  '^M^yj^Kf^ 
wife's  maiden  settlement."    The  point  that  she  was  not  removeable        bonk. 
at  all,  certainly,  was  not  made  there  ;  nor  could  it  have  been  made ; 
for  it  is  stated  that  the  only  question  put  was,  whether  the  removal 
ought  to  have  been  to  Scotland.) 

The  decision  in  Rex  v.  Cottingham  (2)  turns  upon  the  husband's 
desertion.  In  Rex  v.  Stogumber  (ti)  it  was  held  that  the  wife  was 
not  removeable  during  the  husband's  imprisonment  in  the  parish 
where  she  was  *  residing.  This  order  of  removal  would  be  con-  [  *355  j 
elusive  as  to  the  place  of  the  husband's  settlement:  Rex  v. 
Hinxworthi^^  Rex  v.  Woodchester{6). 

(Pattbson,  J. :  The  same  objection  was  noticed  in  Rex  v.  Cotting- 
ham (2)  and  in  Reg.  v.  AU  Saints,  Derby  (6).) 

Lord  Campbell,  Ch.  J. : 

I  am  of  opinion  that  this  order  is  perfectly  valid.  We  must 
look  to  the  state  of  things  in  April,  1849,  when  the  order  was  made. 
The  wife  was  then  inhabiting  the  parish  which  has  obtained  the 
order,  and  became  chargeable  there.  She  was  then  piimd  facie 
removeable.  What  is  the  objection  ?  That  her  husband  was  living, 
and  that  in  the  previous  September  he  had  left  her  for  the  purpose 
of  going  to  Calcutta  in  the  course  of  his  ordinary  vocation  as  a 
seaman  ;  that  there  was  a  clear  animm  revertendi  on  his  part ;  and 
that,  consequently,  he  was  still  constructively  resident  with  his  wife. 
He  had  not,  however,  provided  sufficient  maintenance  for  his  wife 
and  child.  Under  these  circumstances  they  became  chargeable. 
What  was  to  be  done  with  them  ?  She  might  be  removed  to  his 
place  of  settlement  if  he  had  one.  He  had  none.  The  wife  had  a 
maiden  settlement.  It  is  said  that  this  settlement  is  suspended 
during  coverture  unless  the  husband  has  deserted  her,  and  that 
there  is  no  evidence  here  of  such  desertion.  In  case  of  such  deser- 
tion she  might  unquestionably  be  removed  to  the  place  of  her 
maiden  settlement ;  and  I  think  that  the  fact  of  the  husband  having 
gone  to  a  distant  quarter  of  the  globe  and  having  left  his  wife 
chargeable  to  the  parish  is  equivalent  to  desertion  for  the  purpose 

(1)  7  B.  &  C.  615,  619.  (4)  Cald.  42. 

(2)  7  B.  &  C.  615.  (5)  Bur.  Sett.  Ca.  191. 

(3)  9  Ad.  &  El.  622.  (6)  80  K.  R.  246  (14  Q.  B.  207). 
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Rbo.        of  the  present  question.     *There  is  no  hardship  in  thus  removing 

iNHABi-      his  wile.    When  he  returns  to  this  country  he  will  find  her  in  the 

^^Iryli^^    parish  to  which  she  has  been  removed  ;  and  he  may  live  with  her 

BOKB.        either  in  that  parish  or  in  any  other.    We  are  not  to  look  to  the 

L  *^^^  J       general  law  of  domicile  (l)  on  a  question  of  this  sort,  but  to  the  law 

specially  ordained  for  the  relief  and  removal  of  chargeable  paupers. 

For  the  purposes  of  the  poor  law  the  husband  was  not  in  this 

country,  and  had  deserted  his  wife.    I  do  not,  therefore,  refer  to 

the  authorities  respecting  domicile,  for  they  are  not  applicable. 

Pattbson,  J. : 

I  am  of  the  same  opinion.  The  whole  question  is  whether  the 
circumstances  under  which  the  husband  had  left  his  wife  were  not 
equivalent  to  desertion  for  the  purposes  of  this  order.  It  is  a  mistake 
to  suppose  that  the  order  will  be  conclusive  as  to  the  place  of  the 
husband's  settlement;  it  will  be  prima  facie  evidence  of  it,  and  no 
more.  In  Rex  v.  Cnttingham  (2)  Baylby,  J.  deals  thus  with  the 
same  objection :  "  No  mischief  will  result  from  this  decision,  for 
during  the  absence  of  the  husband  the  family  will  be  maintained  by 
the  parish  which  is  bound  to  maintain  them,  and  upon  his  return 
that  parish  may  pass  him  and  his  family  to  Ireland." 

Coleridge,  J. : 

If  the  husband  had  any  settlement,  his  wife  might  be  removed  to 
the  place  of  that  settlement ;  for  he  was  chargeable  to  that  place  by 
leaving  his  wife  chargeable.  He,  however,  had  no  settlement,  and 
[  ♦357  ]  *was  a  native  of  Scotland.  If  the  wife  were  removeable  to  Scotland 
without  the  husband  she  might  have  been  removed  to  Scotland. 
She  could  not  be  removed  there ;  nor  is  there  any  other  place  to 
which  she  could  be  removed  in  his  right ;  and  I  am  of  opinion  that 
the  order  for  her  removal  to  the  place  of  her  maiden  settlement 
is  good. 

WiGHTMAN,  J.  concurred. 

Ordei'  of  Sessions  confirmed. 

(1)  H\iddU»ion  had  proposed  to  show      this  country, 
that  the  husband's  domicile  was  in         (2)  7  B.  &  G.  615. 
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KEG.  V.  The  LORDS  op  the  TREASURY  (l).  mi 

Ian.  2 
Feb.  ] 

[357] 


(Queen  Dowager's  Annuity.)  "fJJ.  k' 


(16  a  B.  357—366  ;  S.  C.  20  L.  J.  a  B.  305  ;  15  Jur.  767.) 

King  William  IV.,  by  indenture,  in  pursuance  of  stat.  1  &  2  Will.  IV. 
c  11,  granted  to  trustees  for  his  Consort  Queen  Adelaide  an  annuity  of 
100,000^.,  to  commence  on  the  decease  of  his  Majesty,  and  **  continue" 
*'  during  the  natural  life  of  her  Majesty,"  payable  out  of  the  Consolidated 
Fund  '*  at  the  four  most  usual  days  of  payment  in  the  year,  that  is  to  say 
the  31  st  March,  30th  June,  30th  September,  and  31st  December,  by  even 
and  equal  portions,  the  first  payment  thereof  to  be  made  at  such  of  the 
said  days  as  shall  first  and  next  happen  after  the  decease  of  his  Mnjesty,  in 
caae  her  Majesty  should  survive  him." 

His  Majesty  died  on  20th  June,  1837.  On  30th  June  the  trustees 
received  a  full  quarter's  payment  of  25,000/.  This  payment  was  made 
after  consulting  the  law  officers  of  the  Crown,  who  advised  that  the  entire 
sum  was  due ;  and  her  Majesty  was  informed  of  their  advice. 

The  quarterly  payments  were  made,  up  to  and  on  30th  September,  1849. 
Her  Majesty  died  on  2nd  December,  1849.  Her  trustees  applied  for  a  pro- 
portionate part  of  the  quarterly  payment  which  would  have  become  due  on 
Slst  Deoember,  1849,  if  she  had  so  long  lived. 

On  rule  nisi  for  a  mandamus  to  the  Lords  of  the  Treasury  to  issue  a 
warrant  (under  stat.  4  &  5  Will.  IV.  c.  15,  s.  13)  (2)  for  this  payment: 

Held,  Uiat,  if  the  anuuity  had  been  apportionable  and  the  sum  due,  manda- 
mus was  the  proper  remedy ;  and  that  the  Court  would  not  in  the  exercise 
of  its  discretion  make  the  refunding  of  what  on  that  supposition  would 
have  been  the  over-paymeut  on  30th  June,  1837,  a  condition  to  the  issuiug 
of  the  writ ;  there  being  no  equity  to  require  her  Majesty's  representatives 
to  i«stoi6  a  sum  received  under  the  bofid  fide  belief  that  it  was  her  own. 

But,  Held  that  the  annuity  was  not  apportionable. 

Rule  discharged. 

Qaaere,  whether  the  Attomey-Gmeralf  showing  cause  against  the  above 
rule  for  a  mandamus ,  had  a  right  of  reply. 

WORTLEY,  in  Michaelmas  Term  last,  on  behalf  of  Lord  Brougham, 
as  surviving  trustee  for  her  *late  Majesty  Queen  Adelaide,  obtained  [  *»58  ] 
a  rule  nisi  for  a  mandamus  to  the  Lords  of  the  Treasury  to  issue 
their  warrant  (pursuant  to  stat.  4  &  5  Will.  IV.*  c.  15,  s.  18,)  for  the 
payment  of  so  much  of  an  annuity  of  100,0001.  granted  to  the 
trustees  of  Queen  Adelaide,  and  charged  on  the  Consolidated  Fund 
by  stat.  1  &  2  Will.  IV.  c.  11,  s.  1,  as  was  due  subsequently  to 
80th  September,  1849.    The  material  facts  were  as  follows : 

King  William  the  Fourth  by  indentures  granted  to  Lord  Brougham 
and  others,  as  trustees  for  the  late  Queen  Dowager,  Queen  Adelaide, 
an  annuity  of  1(X),0002.  which  was  expressed  to  be  in  lieu  of  dower. 

(1)  Cited,  R.  V.  Registrar  of  Joints  467,  58  L.  J.  Q.  B.  136;  R,  v.  Incor- 

titork  Companies  (1888)  21  Q.  B.  D.  131,  fxtrated  Law  Society  [1895]  2  Q.  B,  456, 

1:M,  57  L.  J.  a  B.  433;  R.  v.  Income  Tax  461,  64  L.  J.  Q.  B.  797.— A.  C. 

C<mimissianers  (1888)  21  Q.  B.  D.  313,  (2)  Eepealed  by  29  &  30  Vict.  c.  39, 

322. 57  L.  J.  Q.  B.  5l.i ;  R,  v.  Lamhourn  s.  46,  and  Sch. 
I'ailri;  lOj,  To.  (188S)  22  Q.  B.  D.  463, 
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Bbo.  The  grant  was  made  in  pursuance  of  stat.  1  &  2  Will.  lY.  c.  11,  and 
LouDs  followed  the  precise  words  of  sect.  1 :  the  annuity  was  expressed  to 
TbLIsubt.  '*  commence  and  take  effect  immediately  from  and  after  the  decease 
of  his  Majesty,  and  continue  from  thenceforth  for  and  during  the 
natural  life  of  her  Majesty,"  to  be  "  paid  and  payable  "  out  of  the 
Consolidated  Fund  "  at  the  four  most  usual  days  of  payment  in  the 
year,  that  is  to  say  "  81st  March,  80th  June,  80th  September, 
81st  December,  "by  even  and  equal  portions,  the  first  payment 
thereof  to  be  made  at  such  of  the  said  days  as  shall  first  and  next 
happen  after  the  decease  of  his  Majesty,  in  case  her  Majesty  the 
Queen  should  survive  him."  The  indentures  also  contained  a  grant 
of  Marlborough  House,  and  of  the  rangership  of  Bushy  Park,  during 
the  life  of  her  Majesty,  and  an  interest  therein  to  her  executors  for 
one  year  after  her  decease,  in  pursuance  of  the  power  contained  in 
sect.  8  of  the  statute.  King  William  died  on  the  20th  of  June,  1887. 
On  the  80th  of  June,  1887,  the  trustees  of  the  Queen  Dowager 
received  a  full  quarter's  payment,  of  25,0001.  This  payment  was 
[  •359  ]  made  ♦under  the  advice  of  the  then  law  officers  of  the  Crown,  of 
which  her  Majesty  was  informed.  The  trustees  received  the  same 
sum  on  each  quarter  day  up  to  and  on  the  80th  September,  1849. 
On  the  2nd  of  December  in  that  year  the  Queen  Dowager  died. 
Lord  Brougham,  as  surviving  trustee,  applied  for  a  proportional 
part  of  the  quarterly  sum  of  25,0002.  which  would  have  become 
payable  on  the  81st  December,  1849,  had  she  survived  so  long. 
The  claim  was  disputed. 

Sir  John  RomlUy,  Attorney-General,  on  this  day  (i),  said  that, 
if  the  Court  thought  that  the  trustees  had  the  right  to  this  money, 
no  objection  would  be  made  on  the  part  of  the  Crown  to  the  form 
of  the  remedy  by  mandamus. 

(Lord  Campbell,  Ch.  J. :  This  Court  would  not  extend  the  writ 
of  mandamus  to  a  case  to  which  it  was  not  applicable,  merely 
because  the  objection  was  waived.  But  we  think  that  if  the  claim 
be  founded  in  law  mandamus  is  the  proper  remedy.  We  think  also 
that  the  rule  should  be  made  absolute  without  argument.  The 
question  is  of  sufficient  doubt  and  importance  to  make  it  fit  that 
it  should  be  raised  on  the  record,  especially  as  there  are  circum- 
stances rendering  it  desirable  that  there  should  be  an  appeal  from 
the  decision  of  this  Court  as  at  present  constituted  (2).) 

(1)  Before  Lord  Campbell,  Ch.  J.,  (2)  When  the  payment  of  the  full 

Patteaon.CoIeridgeaudWightman,  JJ.      quarter  on  the  duth  June,  1837,  wu 
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But    a    desire  was  expressed  on  both  sides  to  have  a  present  Rbo. 

decision  of  this  Court,  which  the  counsel  agreed  should  be  final  lords 

whichever  way  it   was   given  :    and   at    their    *request,   and  by  « ^^  '"■ 

consent  of  the  Court,  the  argument  proceeded.  1^  «350  j 

Sir  J.  Romilly,  Attorney-General,  Sir  A.  J.  E.  Cockbiu^f 
Solicitor-Oeneral,  M,  D.  HUl  and  Welshy  showed  cause. 

Merewether,  Serjt.,  Sir  F.  Thesiger,  Peacock,  John  Henderson 
and  Scare  supported  the  rule. 

The  Attorney-General,  as  representing  the  Crown,  claimed  a 
right  to  be  heard  in  reply.  This  right  was  disputed  ;  and  reference 
was  made  to  Reg.y.  Archbishop  of  Canterbury  {)).  The  Attorney- 
General  suggested  that  his  reply  in  this  case  should  be  by  consent, 
on  condition  that  it  should  be  considered  neither  an  exercise  of  the 
right  on  the  part  of  the  Crown,  nor  an  acknowledgment  on  his 
part  as  Attorney-General  that  such  a  right  did  not  exist ;  so  that 
the  proceeding  should  not  be  a  precedent  either  way.  On  this 
nnderstanding  he  was  heard  in  reply. 

The  arguments  used  sufficiently  appear  from  the  judgment  of 
the  Court.  Both  sides  agreed  that  every  authority  bearing  on  the 
question  of  apportionment  was  collected  in  Jarman*B  Bythewood, 
vol.  4  (Srd  ed.)  p.  389,  and  in  the  note  to  Ex  parte  Smyth  (2), 

Cur,  adv.  vulL 

LoBD  Campbell,  Ch.  J.,  in  the  ensuing  vacation  (February  1st), 
delivered  the  judgment  of  the  Court  : 

The  claim  here  being  for  the  arrears  of  an  annuity  ♦granted      [  *m\  ] 

nnder  an  Act  of  Parliament  and  charged  upon  the  Consolidated 

Fund,  we  think  that  the  application  for  a  mandamus  is  regular.  The 

right,  if  it  exists,  is  a  legal  right ;  and  there  is  no  efficient  remedy 

without  the  aid  of  this  prerogative  writ;    stat.  4  &  6  Will.  IV. 

c.  15,  s.  13  (3),  has  enacted  that  the  payment  of  such  an  annuity 

can   only    be  obtained    by   the   warrant   of   the  Lords  of    the 

Treasury ;   and   the  duty   of  granting   the  warrant,   where   the 

payment  is  due,  is  imposed  upon  them  (4). 

made,  after  consulting  the  then  law  (2)  1  Swanst.  337. 

officers  of  the  Grown,  Lord  Campbell  (3)  Repealed  by  29  &  30  Vict.  c.  39, 

was  Attomey-Oeneral,   and  as  such  s.  46,  and  Sch. 

had  joined  in  the  advioe  given.    This  (4)  See  per  Cookburk,   Ch.  J.,  in 

drcomstanoe  was  mentioned  at   the  Reg,    v.    Lords   CommtSBioaerB  of  the 

time  when  the  role  nM»  was  granted.  Treasury  (1872)   L.  B.   7  Q.  13.387, 

(1)  75  B.  B.  458  (U   Q.  B.   560,  399,  41  L.  J.  Q.  B.  178.— A.  C. 
iiote(cO). 

R.B. — ^YOIi.  LXXXIU.  82 
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Rko.  But  it  has  been  contended  that,  even  if  we  should  be  of  opinion 

Lords  that  the  sum  claimed  is  legally  due,  the  annuity  accruing  de  die  in 
TrrIsubt,  ^'*^*"»  ^^^  therefore  being  apportionable,  we  ought  in  the  exercise 
of  our  discretion  to  withhold  the  numdamus,  by  reason  of  the  full 
quarter's  annuity  paid  to  her  late  Majesty  on  the  80th  June,  1887. 
We  should  not  think  that  payment  an  answer  to  the  application ; 
for  it  was  made  as  of  right  in  discharge  of  a  debt  then  due  and 
payable,  after  a  dispute  as  to  whether  in  point  of  law  it  could  be 
justly  claimed.  An  intimation  being  communicated  to  her  late 
Majesty  that  the  Government  made  the  payment  to  her  after 
obtaining  the  opinion  of  the  legal  advisers  of  the  Grown  that 
she  was  strictly  entitled  to  it,  she  was  fully  justified  in  laying 
out  the  money  in  works  of  piety,  or  in  any  manner  she  thought 
fit:  and  it  could  not  afterwards  be  recovered  back  from  her  or 
set  ofif  against  a  subsequent  quarterly  portion  of  the  annuity, 
even  if  the  payment  had  been  made  under  a  mistake  of  law. 
It  has  been  truly  said  by  the  Attoimey-Oeneral  that  a  suitor 
invoking  a  discretionary  interference  of  the  Gourt  in  his  favour 
must  do  justice  before  he  asks  justice  :  but  we  are  of  opinion  that 
it  would  be  injustice  to  require  that  a  sum  of  money  so  paid  and 
[  ♦362  ]  spent  should  be  afterwards  *refunded  or  brought  into  account. 
Skyring  v.  Greenwood  (i)  and  a  variety  of  other  cases  have  been 
decided  upon  the  principle  which  guides  us  in  disposing  of  this 
objection.  The  fate  of  the  rule  therefore  depends  upon  the  question 
whether  the  annuity  be  apportionable ;  and,  if  it  be  apportionable, 
the  mandamus  must  issue. 

After  an  attentive  examination  of  all  the  authorities  cited,  we 
are  of  opinion  that  the  annuity  is  not  apportionable.  Were 
it  an  annuity  granted  in  similar  terms  between  subject  and 
subject,  we  conceive  there  can  be  no  doubt  upon  the  subject. 
The  rule  is  thus  laid  down  in  the  preamble  to  stat.  4  &  5 
Will.  IV.  c.  22  (2).  ''  By  law,  rents,  annuities,  and  other  payments 
due  at  fixed  and  stated  periods  are  not  apportionable  (unless 
express  provision  be  made  for  Jthe  purpose)."  We  are  not  absolutely 
bound  by  this  recital ;  but  it  is  very  strong  evidence  of  what  the 
law  is ;  and  the  burden  of  proving  that  the  Legislature  has  fallen 
into  a  mistake  is  cast  upon  those  who  say  so :  but  the  rule  thus 
laid  down,  instead  of  being  liable  to  the  imputation  of  error,  is 

(1)  28  B.  R.  264  (4  B.  &  C.  281).  of  rents,  annuities,  and  other  periodioal 

(2)  •  *  To  amend  an  Act "  (1 1  Geo.  II.      payments." 
0.  19)  <' respecting  the  apportionment 
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fortified  by  a  long  aeries  of  decisions  from  very  ancient  to  very        Rbo. 
recent   times.     The   only    contrary    authorities    that   have   been       lords 
produced   are  those  respecting  annuities  for  the  maintenance  of    ^^t***^ 
infants,  and  of  married  women  living  apart  from  their  husbands : 
these  are  treated  in  the  books  as  exceptions  to  the  rule,  and  will  be 
found  to  rest,  not  on  legal  right,  but  upon  the  power  sometimes 
assumed  by  a  court  of  equity  to  correct  the  rigour  of  the  common 
law.     One  of  the  cases  respecting  an  annuity  to  a  married  woman 
for  her  separate  maintenance  was  decided  in  a  *conrt  of  law,  but       [  •3«3  ] 
not  in  an  action  of  covenant  for  non-payment  of  the  annuity.    In 
Howell  V.  Ilanforth  (i)  the  annuity  had  been  secured  by  a  bond  under 
a  penalty  which  had  been  forfeited.    De  Gret,  Ch.  J.  there  said :  ''  the 
annuitant  may  sue  the  bond  and  levy  the  penalty,  subject  to  the 
equitable  interposition  of  the  Court."  ''And  though  rents  andcommon 
annuities  are  not  apportionable,  either  by  law  or  equity,  yet  in 
equity  the  maintenance  of  infants  is  always  apportioned  up  to  the 
day  of  their  deaths,"  &c.     ''  This  case  depends  on  similar  principles ; 
the  annuity  being  for  a  separate  maintenance  to  SLfeme  covert.*' 
Therefore  leave  was  given  to  take  out  execution  for  the  proportional 
arrears  of  the  annuity  between  the  last  quarter  day  to  which  it 
had  been  paid  and  the  death  of  the  annuitant.     The  two  equitable 
exceptions,  as  to  infants  and  married  women  living  separate  from 
their  husbands,  instead  of  establishing  a  rule  that  annuities  granted 
for  maintenance  are  legally  apportionable,  confirm  the  contrary 
rule;    this   rule   indeed    is    quite    familiar   to  every  branch  of 
the   profession :     and    upon  such  a    grant   between  subject   and 
subject  there  certainly  would  have  been  no  apportionment  either 
in  the  first  quarter  or  the  last. 

We  have  now  only  to  consider  whether  there  be  anything  peculiar 
in  the  grant  of  this  annuity  between  these  Royal  personages.  By 
Btat.  56  Geo.  III.  c.  24,  under  which  a  similar  annuity  was  granted 
to  Prince  Leopold  (now  King  of  Belgium)  on  the  demise  of  her 
Royal  Highness  the  Princess  Charlotte,  it  is  expressly  provided 
(s.  2)  ''  the  first  payment  thereof  to  be  made  on  the  first  quarterly 
day  of  payment  next  after  the  decease  of  her  said  Royal  Highness, 
of  such  proportion  of  such  quarterly  ^payment  as  shall  have  [  *364  J 
accrued  between  the  day  of  such  decease  and  such  quarter  day." 
There  the  annuity  is  expressly  made  apportionable;  but  here  the 
counsel  for  the  representatives  of  her  Majesty  Queen  Adelaide  are 
obliged  to  resort  to  what  they  say  is  impliedly  the  meaning  of  the 

(1)  2  W.  Bl.  843,  1016. 

82—2 


OF  THE 
TBBA6URY. 


530  1851.    Q.  B.     16  Q.  B.  864—865.  [r-r. 

Rbo.        Legislature,  from  the  object  which  was  in  view — ''that  a  good, 
LoKDs       certain,  and  competent  revenue  should  be  settled  for  supporting 
the  honour  and  dignity  of  her  Majesty  " — ,  and  they  suggest  one 
state  of  facts  upon  which,  if  the  annuity  may  not  be  apportioned, 
the  Queen  might  have  survived  his  Majesty,  nearly  a  quarter  of 
a  year  and  yet  never  have  been  entitled  to  any  allowance  as 
Dowager ;  for  he  might  have  died  the  day  after  quarter  day,  and 
she  might  have  died  the  day  before  the  next  quarter  day.    This 
shows  that  it  might  have  been  more  prudent  to  have  expressed 
that  the  annuity  should  be  apportionable,  but  does  not  vary  the 
effect  of  the  language  actually  employed.    The  same  risk  would  be 
run  by  a  private  jointress ;  yet  that  would  not  alter  the  construction 
of  the  grant.    Where  there  is  no  apportionment  more  is  left  to 
chance ;  but,  the  chances  being  calculated,  the  advantages  are  as 
great  to  the  grantee  without  as  with  apportionment.    In  the  event 
that  has  happened,  although  we  should  refuse  this  viandatniis^  her 
Majesty  will  have  received  her  annuity  nineteen  days  more  than  if 
an  apportionment  had  been  introduced  after  the  precedent  of  Prince 
Leopold's.     It  cannot  be  gravely  contended  that  there  should  be  an 
apportionment  in  the  last  quarter  and  not  in  the  first;  for  the 
apportionment  must  rest  upon  the  supposition  that  the  annuity 
was  meant  to  become  due,  like  interest  on  a  mortgage,  de  die  in 
diem;  and  upon  that  supposition  the  annuity  could  not  begin  to 
[  *3«5  ]       run  till  after  the  demise  of  King  William.    But,  the  ♦annuity 
being  made  payable  on  the  four  quarter  days  by  even  and  equal 
portions,  **  the  first  payment  thereof  to  be  made  at  such  of  the  said 
days  as  shall  first  and  next  happen  after  the  decease  of  his 
Majesty,"   without  any  words  of  qualification,  there  can  be  no 
doubt  that  the  sum  of  25,000Z.  became  due  and  payable  to  her 
Majesty  on   the   80th  of  June,  the  first  quarter,  day  after  his 
Majesty's  decease.    For  the  same  reason  there  could  be  nothing 
claimed  after  the  80th  September,  1849,  as  her  Majesty  died  before 
the  81st  of  December  following.    No  demand  could  be  made  at  the 
Treasury  on  the  2nd  of  December,  the  day  of  her  death ;  for  that 
is  not  a  day  of  payment  named  in  the  Act,  and,  when  the  Slst  of 
December    came   round,   her  representatives  could    not  demand 
25,0001.,  as  the  annuity  was  only  for  her  life.    Nor  could  they 
claim  a  fractional  part  of  the  quarter's  annuity,  as  it  was  to  be 
paid   by   ''even  and  equal  portions."     Parliament  undoubtedly 
meant  to  ''  make  such  a  provision  "  as  should  be  ''  adequate  to  the 
maintenance  of  her  Majesty's  Boyal  dignity;"  but  Parliament 
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mast  be  supposed  to  know  the  legal  meaning  of  the  language  it        Rko. 
employs,  and  to  have  supposed  that  in  this  way  the  object  was       lo^rds 
gained  as  effectually  as  if  the  annuity  had  been  made  to  accrue    xreabdrt 
daily  from  the  death  of  the  King  to  the  death  of  the  Queen. 

Much  stress  was  laid  upon  the  words  of  the  Act,  **  and  continue 
from  thenceforth  for  and  during  the  natural  life  of  her  Majesty ; " 
but  the  same  or  similar  words  occur  in  all  grants  of  annuity  for  life, 
which,  if  made  payable  at  fixed  times,  do  not  admit  of  apportionment. 

An  argument  was  drawn,  by  some  of  the  counsel  for  the  rule, 
from  the  third  section  of  the  Act  which  settles  upon  her  Majesty 
Marlborough  House  and  Bushy  Park  *beyond  her  own  life ;  which  [  *'^^*  ] 
is  supposed  to  raise  an  inference  that  a  pecuniary  provision  must 
have  been  intended  to  meet  this  surviving  expense.  But,  upon 
their  own  construction  of  the  Act,  there  would  have  been  no  such 
provision  had  she  died  on  quarter  day  ;  and  their  argument  would 
prove  too  much ;  for  an  estate  or  interest  is  given  in  those  houses 
to  her  executors  **  to  continue  for  one  whole  year  from  thence  next 
ensuing.'*  The  object  evidently  was  to  confer  a  boon,  not  a  burthen, 
by  allowing  twelve  months  for  the  disposal  of  her  effects  in  the 
place  where  they  should  happen  to  be  at  the  time  of  her  decease. 

Then  recourse  is  had  to  the  language  of  the  grant,  by  which  it  is 
said  to  be  ''  in  lieu  of  dower.*'  But  the  effect  of  the  grant  must 
depend  upon  the  power  contained  in  the  Act  of  Parliament ;  and, 
further,  an  annuity  granted  in  the  same  way  to  a  jointress  in  bar 
of  dower  does  not  admit  of  apportionment. 

Finally,  reliance  is  placed  on  the  exalted  rank  of  her  Majesty. 
We  are  at  a  loss  to  know  how  this  should  influence  the  construction 
of  the  language  by  which  provision  is  made  for  her :  we  might  as 
well  be  told  of  her  exemplary  virtues  while  living,  and  of  her 
saintlike  death,  which  will  ever  make  her  memory  cherished  with 
affection  and  reverence  by  the  English  nation :  these  we  are  most 
ready  to  acknowledge ;  but  we  sit  here  merely  as  Judges  to 
interpret  an  Act  of  Parliament :  and  according  to  the  just 
interpretation  of  this  Act  of  Parliament  we  are  all  clearly  of 
opinion  that  in  the  event  which  has  happened  no  arrears  of  the 
annnity  can  be  claimed  subsequently  to  the  30th  of  September,  1849. 

Under  the  peculiar  circumstances  of  this  case,  we  were  willing  to 
have  allowed  the  mandamus  to  issue,  so  that  *  there  might  have       ]  ^^^^  1 
been  a  more  solemn  argument  after  the  return,  and,  the  question 
being  put  upon  the  record,  it  might  have  been  carried  to  the  House 
of  Lords :  but,  both  parties  having  declared  that  they  should  be 
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Reg.         contented  with  our  opinion  now,  we  have  only  to  say  that  the  rule 

r.oiinfl       for  the  mandamus  must  be  discharged. 

o''  THK  llyle  discharged. 

Treasury.  ,     

i»5i.  REG.  V.  The  COMMISSIONERS  of  LAND   TAX. 

Jan,  30. 

(16  Q.  B.  381—394;  S.  C.  (sub  nom.  Ex  parte  Pym)  20  L.  J.  a  B.  211  ;  15 

[  381  ]  Jur.  190.) 

Commissioners  of  Land  Tax,  acting  under  the  Land  Tax  Act,  1797 
(38  Geo.  ni.  c.  o),  are  bound  to  assess  the  amount  chargeable  on  the 
division  for  which  they  act  according  to  the  real  value  of  the  assessable 
property  for  the  year;  and  they  are  not  justified  in  retaining  an  as8««s- 
ment  which  has  been  in  use  many  years,  and  after  changes  in  the  value 
of  property,  merely  because  the  making  of  a  new  estimate  would  be 
difficult  and  require  expenses  for  which  they  do  not  possess  funds. 

But  qucere  whether  the  Court  will  not  grant  a  mandamus  calling  on  the 
Commissioners  to  meet  and  make  an  equal  assessment  for  the  3'ear  according 
to  the  best  of  their  judgment  and  discretion,  on  a  suggestion  that  they  had 
made  their  assessment  on  an  old  and  disproportioned  estimate  though 
requested  by  an  inhabitant  of  the  division  paying  land  tax  to  reduce  the 
assessment  on  his  district  to  an  equal  poiind  rate :  the  Commissioners 
deposing  in  answer  to  the  rule  nisi  for  a  mandamus  that  they  had  made  the 
assessment  for  the  year,  and  made  it  accoi-ding  to  thebestof  their  judgment 
and  discretion. 

R.  Hall,  in  last  Term,  obtained  a  rule  nisi  for  a  mandumus 
[  •382  ]  requiring  the  Commissioners  of  Land  *Tax  for  the  division  of 
Bradley  Haverstoe  in  the  county  of  Lincoln  to  meet  and  cause 
the  proportion  of  land  tax  charged  on  the  same  division  to  be 
equally  taxed  and  assessed  within  the  said  division  and  within 
every  parish  and  place  therein  according  to  the  best  of  their 
judgment  and  discretion,  pursuant  to  the  statutes  in  such  case 
&c.,  for  the  year  commencing  25th  March,  1850;  and  for  that 
purpose  to  enter  such  adjournment,  if  any,  as  might  be  necessary, 
of  any  meeting  of  the  said  Commissioners  that  might  have  been 
already  held  for  the  taxing  and  assessing  of  the  land  tax  in  the 
said  division  for  the  year  aforesaid. 

An  aflSdavit  in  support  of  the  rule,  sworn  by  an  agent  of  Sir 
John  Nelthorpe  after  mentioned,  set  forth  that,  by  a  statute  of 
88  Geo.  III.(i)  (c.  5),  and  another  statute  (38  Geo.  III.  c.  60(2)) 
making  the  former  Act  perpetual,  the  sum  of  71,907/.  Os.  Sd.  was 
directed  to  be  assessed  and  taxed  upon  the  county  of  Lincoln  with 

(1)  **  For  granting  an  aid  to  his  manner  therein  stated,  the  several 
Majesty  by  a  land  tax,  to  be  raised  in  sums  of  money  now  charged  in  Great 
Great  Britain,  for  the  service  of  the  Britain  as  a  land  tax  for  one  year, 
year  1798."  from  the  25th  day  of  March,  1798." 

(2)  "  For  making  perpetual,  subject  And  see  stat.  53  G^eo.  III.  c.  142. 
to  redemption   and   |iurchiiso    in    the* 
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the  city  and  county  of  the  city  of  Lincoln,  by  way  of  land  tax ;  and        rko. 
that  the  said  county  has  been  immemorially  divided  into  certain      coumt^- 
wapentakes  or  hundreds,   which,   during  all  the   time  that  the    V?^^^^^ 
several  Acts  regulating  the  assessment  and  collection  of  the  land 
tax  have  been  in  force,  have  been  and  still  are  respectively  the 
land  tax  divisions  of  the  said  county;   and  that  one  of  the  said 
wapentakes,  hundreds  or  land  tax    divisions  is  called  Bradley 
Haverstoe,  and  consists  of  various  parishes,  places  and  townships 
which  uniformly  and  invariably  have  been,  and  still  are,  *separately       [  *383  ] 
assessed  to  the  land  tax  for  raising  in  each  such  parish  &c.  its  pro- 
portion or  quota  of  the  amount  chargeable  on  the  entire  wapentake, 
hundred,  &c.  of  Bradley  Haverstoe.     And  that  the  township  of 
Bradley,   in   the  wapentake,  hundred   &c.  of  Bradley  Haverstoe, 
during  all  the  time  aforesaid  hath  been  and  still  is  a  separate  town- 
ship therein,  and  not  a  hundred,  lathe,  wapentake,  rape,  ward  or 
other  land  tax  division  within  the  meaning  of  any  statute  relating 
to  the  land  tax.    And  that  Sir  John  Nelthorpe,  of  Scawby  in  the 
county  of  Lincoln,  Baronet,  is  the  principal  owner  of  the  lands  and 
hereditaments  situate  in  the  said  township  of  Bradley.    That  the 
lands  and  hereditaments  in  the  said  township  are  charged  to  the 
land  tax  for  the  year  commencing  on  25th  March,  1846,  at  the  sum 
of  66Z.  in  the  land  tax  assessment  made  for  that  land  tax  year  by 
the  Commissioners  for  putting  in  execution  the  Land  Tax  Acts 
within  the  said  wapentake  &c.  of  Bradley  Haverstoe.     That  the 
annual  value  of  all  the  lands  and  hereditaments  within  the  said 
township  of  Bradley  before  and  at  the  time  of  the  making  the  said 
assessment  did  not  exceed,  and  hath  not  at  any  time  afterwards 
exceeded,   and  now  does  not   exceed,    the  sum  of   1,122Z.,   and 
that    therefore    the    owners  of    the    lands    and    hereditaments 
within   the  said    township    of   Bradley  were   by  the  last  men- 
tioned assessment  charged  after  the  rate  of  Is,  M.  in  the  pound 
on  the  annual  value  thereof.      That  the  total  amount  of  land 
tax  not  redeemed  in  Bradley  Haverstoe  did  not  at  any  time  during 
the  period  aforesaid,  and  now  does  not,  exceed  1,880Z.    And  that 
the  total  annual  value  of  lands  and  hereditaments  within  the  said 
land  tax  division  upon  which  the  land  tax  from  time  to  time  during 
the  period  aforesaid  had  not  and  now  has  not  been  redeemed  was 
not,  at  any  time  during  the  *period  aforesaid,  and  now  is  not,  less       [  •384  ] 
than  65,000Z. ;  therefore  a  land  tax  chargeable  at  an  equal  pound 
rate  upon  the  whole  of   the  lands  &c.  not  redeemed  in  the  said 
land  tax  division  of  Bradley  Haverstoe  would  not  exceed  Id.  in  the 
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Bbq.  pound.  And  that  part  of  the  said  division  of  Bradley  Haverstoe, 
CoMHiB-  of  the  annual  value  of  11,500^,  during  all  the  period  aforesaid  hath 
i!^D  Tax!  ^^^^'  ^^^  ^^^^^  ^^'  assessed  to  the  land  tax  at  less  than  %l.  in  the 
pound.  The  affidavit  then  stated  the  proceedings  on  an  appeal 
made  by  Sir  J.  Nelthorpe  to  the  Commissioners  against  the  assess- 
ment made  upon  him  in  1847,  when  the  Commissioners  entered  into 
the  calculations  and  evidence  adduced  by  Sir  J.  Nelthorpe,  and  the 
results  (according  to  this  affidavit)  appeared  as  above  stated ;  but 
the  Commissioners  did  not,  either  in  that  year  or  in  the  two  follow- 
ing, alter  the  assessment  on  Bradley  township.  The  affidavit  also 
stated  that,  in  other  instances,  which  were  specified,  when  the  Land 
Tax  Commissioners  for  divisions  have  been  willing  to  assess  equally, 
no  difficulty  has  been  found  in  adjusting  the  proportions.  It  then 
averred  as  follows :  "  That  the  said  Commissioners  did  not,  at  their 
meeting  for  the  purpose  of  assessing  the  proportion  of  land  tax 
charged  on  the  said  division  for  the  year  commencing  the  25th  day 
of  March,"  1850, "  cause  the  proportion  of  land  tax  charged  on  the 
said  division  to  be  equally  taxed  and  assessed  within  the  said 
division  and  within  every  parish  and  place  therein  according  to  the 
best  of  their  judgment  and  discretion,  but  entirely  neglected  and 
refused  to  exercise  any  judgment  or  discretion  in  that  behalf :  That 
the  said  Commissioners,  before  and  at  the  time  of  and  ever  since 
the  said  meeting,  have  had  full  notice  of  the  inequalities  aforesaid, 
and  that  a  pound  rate  not  exceeding  Id.  in  the  pound  on  the  then 
[  *:{85  ]  *total  annual  value  of  the  lands  and  hereditaments  in  the  said 
division  assessed  and  chargeable  to  the  land  tax  would  raise  a  sum 
equal  to  the  quota  of  land  tax  then  charged  on  the  said  division, 
and  that,  by  maldng  the  assessment  for  the  year  commencing  the 
25th  day  of  March,  1850,  in  the  same  proportions  as  in  the  several 
before  mentioned  years,  they  were  charging  the  township  of  Bradley 
after  the  rate  of  Is.  2d.  in  the  pound,  and  the  township  of  Beelsby 
in  the  said  division  after  the  rate  of  lOid.  in  the  pound.  That  the 
said  Land  Tax  Commissioners  nevertheless,  at  their  last  mentioned 
meeting  or  at  some  adjournment  thereof,  assessed  the  several 
parishes  and  townships  in  the  said  division  in  the  same  pro- 
portions as  in  the  said  former  years,  without  re-apportioning 
the  same  according  to  the  proportionate  values  of  the  pro- 
perty chargeable  to  the  land  tax  in  the  said  respective  parishes 
and  townships,  and  without  any  pretence  that  in  their  judgment 
and  discretion  they  were  thereby  causing  the  proportions  charged 
on  t1)e  said  divisions  to  be  equally  taxed  and  assessed  therein." 
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Another  affidavit  stated  an  express  notice  of  the  subject-matter        Bbo. 
of  complaint,  sent  to  the  Commissioners,  March  11th,  1850,  on      cohmis- 
behalf  of  Sir  J.  Nelthorpe,  with  a  request  that  they  would  reduce    ^^^^^^ 
the  assessment  on  Bradley  to  the  footing  of  an  equal  pound  rate  on 
the  district ;  which  request  had  not  been  complied  with.     There  was 
also  an  affidavit  stating  a  representation  made  to  the  Commissioners 
on  the  subject  by  another  proprietor  within  the  division  of  Bradley 
Haverstoe :  and  two  further  affidavits  showing  instances  in  which 
assessments  on  townships  had  been  rectified  by  the  Commissioners 
on  complaint,  in  the  counties  of  Nottingham  and  Warwick. 

The  Commissioners  for  Bradley  Haverstoe  made  affidavit  *in  [  *38r»  ] 
answer ;  and  (after  some  explanatory  statements  as  to  an  applica- 
tion of  Sir  J.  Nelthorpe  in  1846,  mentioned  in  the  affidavit  first 
above  referred  to),  they  deposed  that,  in  consequence  of  representa- 
tions made  by  Sir  J.  Nelthorpe*s  agent,  they  held  a  special  meeting, 
March  29th,  1847,  for  the  purpose  of  considering  the  statements, 
and  of  ordering  a  re-assessment  within  the  division,  if  necessary  or 
practicable.  That  the  agent  attended,  but  offered  no  evidence 
beyond  his  own  allegation.  And  that,  **  after  duly  considering  all 
the  circumstances  of  the  case,  including  as  well  the  said  unsupported 
allegations  of  the  said  William  Nicholson  "  (the  agent)  as  **  also  the 
very  long  period  of  years  during  which  the  parochial  quotas  in  the 
said  last  mentioned  land  tax  division  had  continued  unaltered,  also 
the  absence  of  all  evidence  on  which  reliance  could  be  placed  of  the 
actual  then  value  of  the  lands  in  the  different  parishes  within  the 
last  mentioned  division  as  differing  from  the  value  in  former  years, 
and  the  inability  of  these  deponents  to  cause  any  new  valuation  to 
be  made,  it  did  not  appear  to  the  said  Commissioners,  in  the 
exercise  of  their  judgment  and  discretion,  that  they  had  sufficient 
materials  or  evidence  before  them  or  within  their  power  or  control 
to  alter  or  vary  the  said  assessment  of  land  tax  in  the  said  land  tax 
division  of  Bradley  Haverstoe,  or  that  they  ought  then  to  interfere 
with  the  then  present  assessment  thereof.*'  That  Sir  J.  Nelthorpe 
appealed  against  the  assessment  on  the  parish  of  Bradley  for  the 
year  commencing  March  25th,  1847,  and  the  appeal  was  heard  by 
the  Commissioners  on  September  22nd,  when  Sir  J.  Nelthorpe's 
agent  attended,  and  made  statements  as  before,  and  produced  certain 
written  calculations  which  he  alleged  to  be  founded  on  the  property 
tax  valuation  of  the  lands  and  ^hereditaments  in  the  land  tax  [  *h87  j 
division  of  Bradley  Haverstoe,  and  which  showed,  as  he  contended, 
the  manner  and  proportions  in  which  the  land  tax  ought  to  be 
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Rm».  charged  in  the  said  division  :  and  he  called  a  witness,  Inman, 
CoMMis-  surveyor  of  taxes  for  the  division  of  Bradley  Haverstoe,  who 
Land  Tax.  deposed  on  oath  that  he  had  checked  and  examined  the  agent's 
calculations  with  the  original  property  tax  assessments  for  the  said 
land  tax  division  of  Bradley  Haverstoe  to  which  Inman  had  access 
as  such  surveyor,  and  with  the  land  tax  assessments  for  the  same 
land  tax  division ;  that  such  calculations  were  arithmetically 
correct ;  and  that  the  figures  on  which  the  same  calculations  were 
based  were  truly  copied  from  the  said  property  tax  and  land  tax 
assessments  respectively.  And  the  deponents  said  that  the  original 
property  tax  assessments  for  Bradley  Haverstoe  were  not,  on  this 
occasion,  produced  to  them  or  offered  in  evidence :  and  that  no 
evidence  or  proof  on  oath  was  given  or  tendered  at  the  said  meeting 
in  support  of  the  said  appeal  other  than  the  said  evidence  of 
Inman  :  That  the  Commissioners  never  had  in  their  possession  or 
under  their  controul  the  property  tax  assessments,  or  any  property 
tax  books  or  papers  for  the  division  of  Bradley  Haverstoe:  and 
that  they  did  not,  at  the  said  meeting,  enter  into  or  cause  to  be 
verified  the  said  calculations  as  suggested  on  the  other  side.  That 
no  evidence  was  adduced  before  them  at  the  said  meeting,  or  at 
any  other  time,  su£Scient,  in  their  judgment  and  belief,  to  establish 
that  an  equal  pound  rate  upon  the  annual  value  of  all  the  lands 
and  tenements  within  the  said  land  tax  division  of  Bradley  Haver- 
stoe chargeable  with  land  tax  was  a  fraction  less  than  Id.  in  the 
pound,  or  any  other  given  sum  :  and  that  the  appeal  was  dismissed 
-'  because  the  evidence  adduced  against  the  ^assessment  was  not 
sufficient  to  satisfy  the  Commissioners.  That  the  Commissioners 
had  always  acted  in  the  execution  of  their  office  according  to  the 
best  of  their  judgment  and  discretion,  and  uprightly.  That  meet- 
ings were  duly  holden  for  the  hearing  of  appeals  against  the  assess- 
ments of  1848,  1849  and  1850;  and  that  there  was  no  appeal 
against  the  land  tax  assessment  for  Bradley  Haverstoe  for  1850. 

It  was  further  stated  in  this  affidavit,  and  in  another  sworn  by 
the  clerk  of  the  Commissioners,  as  a  difficulty  in  readjusting  the 
assessment,  that  there  were  lands  in  Bradley  Haverstoe  which  had 
belonged  to  Catholics,  and  therefore  (by  stat.  4  W.  &  M.  c.  1,  and 
other  Acts)  had  been  subject  to  double  land  tax,  which  liability  had 
been  taken  off  by  stat.  1  &  2  Will.  IV.  c.  21 ;  and  that  it  was 
difficult,  and  the  Commissioners  were  not  enabled,  to  ascertain 
what  lands,  not  now  belonpjing  to  Catholics,  had  formerly  l)een 
held  by  them :  and  no  evidence  on   that  subject  was  before  the 
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CoinmissionerB.     That,  in  the  calculations  adduced  on  behalf  of         Rko. 
Sir  J.  Neltliorpe,  allowance  had  not  been  made  for  land  tax  redeemed,      gommis- 
and  that,  by  reason  of  this  redemption,  and  from  other  causes,  the    ^Iand't^^^ 
income  tax  assessments  were  no  sufficient  basis  for  such  calculations. 
And  that  the  expense  of  a  valuation  of  lands  by  land  valuers  was 
five  per  cent,  on  the  value. 

Two  Commissioners  who  actually  made  the  valuation  now  com- 
plained of  deposed  that,  at  the  time  of  making  it,  they  were  told 
that  the  former  assessment  had  been  complained  of,  but  did  not 
know  or  believe  that  the  assessment  ought  to  be  made  on  all  the 
char<:;eable  lands  at  an  equal  pound  rate  of  Id.  in  the  pound,  or  any 
other  given  equal  pound  rate  on  the  annual  value.     That  they  *did       [  *'^®^  ^ 
not  and  do  not  know,  and  had  not  and  have  not  means  of  ascertain- 
ing, the  annual  value  of  the  chargeable  lands  in  Bradley  Haverstoe  ; 
nor  have  they  any  power  of  compelling  production  of  the  property 
tax  assessments.     That  they  have  been  informed  and  believe  that 
the  quotas  of  land  tax  charged  on  each  parish  and  place  within  the 
said  land  tax  division,  with  the  exception  of  lands  and  hereditaments 
which  have  from  time  to  time  belonged  to  Boman  Catholics,  have 
never  been  changed  for  more  than  one  hundred  years.     That,  on 
Ihe  occasion  of  their  making  the  assessment,  they  had  not,  accord- 
in*;  to  the  best  of  their  judgment  and  discretion,  sufficient  evidence 
liefore  them  or  in  their  power  to  enable  them  to  alter  or  correct  any 
errors  or  inaccuracies  that  might  exist  in  the  said  ancient  parochial 
quotas  :  and  "  that,  in  making  the  said  assessment,  and  continuing 
the  said  ancient  parochial  quotas,  they  acted  to  the  best  of  their 
judgment  and  discretion,  conceiving  that  they  were  exercising  a 
sounder  discretion  in  continuing  the  said  ancient  parochial  quotas, 
and  leaving  it  to  any  party  who  thought  himself  aggrieved  to  his 
remedy  by  appeal,  than  they  would  have  exercised  in  case  they  had 
made  such  assessment  otherwise." 

Hugh  Hill  (with  whom  was  Phipson)  now  showed  cause  : 

This  case  depends  upon   stat.  38  Geo.  III.  c.  5,  the  material 
provisions  of  which  are  kept  in  force  by  stat.  42  Geo.  III.  c.  116,  s.  3. 

The  Act  38  Geo.  III.  c.  5,  s.  4,  requires  that  all  hereditaments  &c. 
in  the  counties  before  mentioned  (including  Lincoln),  and  all  persons 
holding  such  hereditaments  &c.,  in  respect  thereof,  '*  shall  be 
charged  with  as  much  equality  and  indifference  as  is  possible,  by  a 
pound  rate,  *for  or  towards  the  said  several  and  respective  sums  [  •s^  ] 
by  this  Act  set  or  imposed  "  "  for  and  upon  all  and  every  such 
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Bbo.  counties,  cities/*  &c. ;  among  which  Lincolnshire,  with  the  city  and 
CoH^Mis-  county  of  the  city  of  Lincoln,  is  taxed,  by  sect.  2,  at  71,907/.  Os.  8d. 
V?^^^.^J  Sect.  7  enacts  that  the  several  Commissioners  shall  meet  as  is  there 
directed,  within  each  of  the  counties  &c.  for  which  they  are 
appointed,  for  putting  so  much  of  this  Act  in  execution  as  is  hereby 
committed  to  their  charge ;  and  they  ''  are  hereby  authorised  and 
required  to  put  so  much  as  aforesaid  of  this  present  Act  in  execu- 
tion, and  shall  ascertain  and  set  down  in  writing  the  several 
proportions  which  ought  to  be  charged  upon  every  hundred,  latlie, 
wapentake,  rape,  ward,  or  other  division  respectively,  within 
England,  Wales,  and  Berwick-upon-Tweed,  for  and  towards  the 
raising  and  making  up  the  whole  sum  before  by  this  Act  charged 
upon  the  whole  county,  city,  or  other  places,  for  which  they  are 
hereby  appointed  Commissioners,  by  charging  in  proportion  to  the 
sums  which  were  assessed  on  the  same  hundreds  or  divisions 
respectively,  by  an  Act "  &c.  (4  W.  &  M;  c.  1)  (i).  Then,  by  sect.  8, 
the  Commissioners  within  the  several  hundreds  &c.,  or  other  divi- 
sions, are  ''authorised  and  required  *'  (in  the  words  adopted  by  the 
present  rule)  ''to  cause  the  several  proportions  charged  on  the 
respective  hundreds,  lathes,  wapentakes,  rapes,  wards,  or  other 
divisions  as  aforesaid,  for  or  towards  the  aid  hereby  granted,  to  be 
equally  taxed  and  assessed  within  every  such  hundred,"  &c.  "  or 
other  division,  and  within  every  parish  and  place  therein,  according 
to  the  best  of  their  judgment  and  discretion  :  "  and  for  that  purpose 
[  *»ii]  ]  to  *is8ue  precepts  to  such  persons  as  they  think  most  convenient  to 
be  presentors  and  assessors :  which  assessors  are  required  to  assess 
the  sum  given  them  in  charge  respectively  upon  all  personal  estates 
&c.  chargeable  under  the  Act,  "  and  by  an  equal  pound  rate  upon 
all  manors,  lands,  tenements,  rents,  hereditaments,  and  other  the 
premises,  within  the  limits,  circuits,  and  bounds,  of  the  respective 
parishes  or  places  for  which  they  shall  be  appointed : "  and  the 
Commissioners  are  further  required  to  give  notice  (as  is  directed  in 
sect.  8)  at  what  time,  place,  &c.,  the  "  appeals  of  any  person  or 
persons,  who  shall  think  themselves  aggrieved  by  being  over-rated 
by  the  said  assessors,  may  be  heard  and  determined ; "  of  which 
time  and  place  public  notice  shall  be  given  as  pointed  out  by  the 
same  clause,  "  that  all  persons  who  shall  think  themselves  over- 
rated may  know  when  and  where  to  make  their  appeal  to  the  said 
Commissioners."    Every  person  intending  to  appeal  is  required  to 

(1)  Hill  referred  here  to  the  case  Concerniny  the  Cvmmiuivntrs  of  the  Land 
'Tax,  &€.,  Parker,  74. 
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Lakd  Tax. 
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give  the  assessors  notice,  in  order  that,  if  they  think  proper,  they  Bbo. 
may  attend  to  justify  the  assessment :  the  collectors  are  required  to  coiimis. 
permit  the  persons  thinking  themselves  over-rated  to  inspect  the 
duplicates  of  the  assessments  upon  the  division  or  district  for  which 
every  such  collector  respectively  acts  :  and  it  is  by  the  same  clause 
"  declared,  that  all  appeals  once  heard  and  determined  by  the  said 
Commissioners"  on  the  day  appointed  "  shall  be  final,  without  any 
farther  appeal,  upon  any  pretence  whatsoever."  Sect.  28  enacts 
that  "  all  questions  and  differences  which  shall  arise  touching  any 
of  the  said  rates,  duties,  and  assessments,  in  England,  Wales,  and 
Berwick-upon-Tweed,  or  the  collecting  thereof,  shall  be  heard  and 
finally  determined  by  the  said  Commissioners,  in  such  manner  as  by 
♦this  Act  is  directed,  upon  complaint  thereof  made  to  them  by  any  [  *392  j 
person  or  persons  thereby  grieved,  without  further  trouble,  or  suit 
in  law,  in  his  Majesty's  Court  of  King's  Bench,  or  any  other  Court 
whatsoever."  Sect.  84  enables  the  Commissioners  to  abate  the 
assessment  without  appeal,  **  if  any  person  "  *'  who  shall  be  charged 
or  assessed  by  this  Act  to  or  with  a  pound  rate  upon  his,  her,  or 
their  manors,  lands,"  &c. "  shall,  upon  complaint  made  to  the  Com- 
missioners, in  such  manner,  and  at  such  times,  as  are  herein 
directed  in  cases  of  appeals,  make  it  appear  to  the  said  Com- 
missioners, or  any  three  or  more  of  them  present  for  hearing  and 
determining  such  appeals,  by  proof  upon  oath,  that  such  assess- 
ment doth  exceed  the  equal  pound  rate  that  ought  to  be  charged  on 
him:"  and  to  re-assess  the  money  so  abated  as  they  in  their 
discretion  think  most  reasonable,  within  the  whole  hundred,  &c.  or 
other  division  where  the  overcharge  shall  happen  ;  or  to  charge  it 
upon  any  particular  part  which  may  appear  to  them  undercharged  ; 
so  that  the  whole  sum  payable  for  the  division  be  answered  and 
paid  without  diminution. 

One  question  will  be,  whether  the  disproportion  now  complained 
of  is  not  the  subject  of  an  appeal . 

(WiGHTMAN,  J.:  The  complainant  does  not  allege  that  he  is 
over-assessed  relatively  to  other  proprietors  in  his  own  parish,  but 
that  the  division  of  Bradley  is  over-assessed.) 

Further,   the  Commissioners  have  no  means    of  revaluing   the 
properties  or  causing  them  to  be  revalued. 

(Sir  F.  Theiiger,  contra,  referred  to  stat.  6  Geo.  IV.  c.  82,  s.  8, 
which  empowers  the  Lords  of  the  Treasury  to  order  an  allowance  to 
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rbo.        the  Land  Tax  Commissioners  for  incidental  expenses  relative  to  the 
coMMis-      assessments.) 

SIONBBS  OF 

Land  Tax.     ^^^  again,  no  ground  is  laid  for  a  mandamus.     No  request  and 
r  •sya  ]      refusal  *are  shown. 

{Sir  F.  Thesiger,  contra,  suggested  that  the  Commissioners  had 
refused,  by  not  doing  that  which  complainant  urged  them  to  do, 
but  doing  the  contrary. 

Lord  Campbell,  Ch.  J. :  The  request  would  be  only  that  they 
would  carry  the  Act  into  execution,  which  they  were  bound  to  do 
without  a  request.) 

It  is  in  the  discretion  of  the  Commissioners  to  assess  according 
to  their  judgment.  If  they  do  erroneously,  mandumus  is  not  the 
course. 

(Lord  Campbell,  Ch.  J.  :  We  can  make  them  exercise  their 
jurisdiction,  but  not  in  a  particular  manner.) 

They  are  called  upon  to  assess  according  to  their  judgment  and 
discretion.  They  say  they  have  done  so.  The  duty  has  been 
performed ;  and  there  is  no  refusal. 

(Lord  Campbell,  Ch.  J.:  Within  the  division  for  which  the 
Commissioners  act  there  ought  to  be  an  equal  pound  rate.  No 
doubt  the  Commissioners  might  have  done  more  than  they  have.) 

That  intimation  of  the  Court  will  be  a  guide  for  the  future. 

(Lord  Campbell,  Ch.  J. :  But  I  have  a  difficulty  in  saying  that  a 
inandamus  can  go. 

Sir  F.   Thesiger  said  that  the  complainant  would  be  satisfied 
with  the  expression  of  opinion  by  the  Court. 

Lord  Campbell,  Ch.  J. :  To  go  on  from  year  to  year  with  one  net 
quota  where  values  must  be  fluctuating  cannot  be  right.) 

Sir  F.    Thesiger   then    proposed    that    the    rule  should   be 
discharged  without  costs. 

l^Hill  contended  that  the  rule  ought  to  be  discharged  as  a  matter 
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of  right ;  and  he  again  referred  to  the  appeal  clause  (sect.  8)  of        Reg. 
stat.  38  Geo.  III.  c.  5.  Commio- 

SfONBBS  OF 

(CoLBRiDOB,  J.:  It  is  clear  the  Commissioners  have  not  done     ^-^^^^^^^x- 
quite  what  they  ought  to  have  done. 

Lord  Campbell,   Ch.  J. :    The   proposal  is    reasonable.     The 
Commissioners  have  made  a  considerable  mistake.) 

*    Phipson  (with   Hilt)   and    Watson   and   S.   Miller   (with    Sir        [  394  ] 
F.  Thesiger)  were  not  heard. 


Per  Curiam  (l) : 


Ride  discharged  without  costs. 


HARE  V.  HYDE  (2).  mi. 

(16  Q.  B.  394—396 ;  S.  0.  20  L.  J.  Q.  B.  185 ;  15  Jur.  315.)  Jan^. 

A  person  who  had  been  tried  for  felony  and  acquitted  by  the  Court  of        [  3»4  1 
Quarter  Sessions  was  arrested  on  a  ca.  sa.  while  yet  in  the  Court,  and  while 
the  Quarter  Sessions  were  still  sitting : 

Held,  on  motion  to  discharge  him  out  of  custody,  that  an  acquitted 
prisoner  has  no  privilege  from  arrest,  even  while  in  Court. 

Pasjilev^  in  the  present  Term,  obtained  a  rule  nisi  to  discharge 
the  defendant  in  this  cause  from  custody.  It  appeared  that  the 
defendant  was  indicted  and  tried  for  embezzlement  at  the  West 
Biding  Quarter  Sessions.  He  was  acquitted  and  ordered  to  be 
discharged.  Immediately  afterwards  he  was  arrested  on  a  ca.  sa. 
at  the  suit  of  the  plaintiff  in  this  cause.  It  did  not  distinctly 
appear  on  the  affidavits  whether  he  had  actually  left  the  dock  or 
not ;  but  it  was  cleai*  that  he  had  been  discharged  by  the  Quarter 
Sessions  and  arrested  in  Court  immediately  afterwards,  and  whilst 
the  Quarter  Sessions  were  still  sitting. 

Pickering  now  showed  cause : 

An  accused  person  who  is  acquitted  on  a  criminal  charge  has  no 
privilege  redenndo :  Anonymous  (3)  case  in  Dowling,  Jacobs  v. 
Jacobs  (4),  Goodwin  v.  Lordon  (6). 

(LoBD  Campbbll,  Ch.  J.:    After    acquittal  and  discharge  the 

(1)  Lord  Campbell,  Ch.  J.,  Patte-  (3)  1  Dowl,  P.  C.  157. 
BOV,  GOLEBIDOB  and  WlOHTMAK,  JJ.  (4)  3  Dowl.  P.  C.  675. 

(2)  Dist  Qilpin  y.  Cohen  (1869)  L.  B.  (5)  40  E.  B.  307  (1  Ad.Jk  El.  378). 
4  Ex.  131,  38  L.  J,  Ex.  50.— A.  0. 
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Hare        prisoner  is  in  Court  like  any  one  *else,  and  has  the  same  privilege 
Htob.        fts  any  spectator,  and  no  more.) 

t 'a^s  ] 

If  an  arrest  in  Court  was  so  conducted  as  to  disturb  the  Court  it 

might  vindicate  itself:    but  it  does  not  lie  in  the  mouth  of  the 

prisoner  to  take  the  objection. 

(Pattbson,  J.  said  that  there  was  a  case  where  a  Master's  allocator 
was  served  on  the  party  at  the  Old  Bailey,  whilst  the  Court  was 
sitting  there,  and  it  was  held  that  such  service  was  a  sufiScient 
demand.) 

The  Court  then  called  upon 

Pashley,  conti'a  : 

The  defendant  would  have  been  entitled  to  his  writ  of  privilege. 
In  Com.  Dig.  Privilege  (A  1)  it  is  said  **  So  this  privilege  extends 
to  a  party  or  witness,  who  attends  in  the  inferior  courts  of 
record." 

(Lord  Campbell,  Ch.  J. :  That  proves  too  much.  If  he  has  the 
same  privilege  as  a  witness,  he  has  it  till  he  reaches  his  home 
again,  which  the  cases  show  he  has  not. 

WiOHTMAN,  J. :  Is  a  prisoner  on  a  criminal  charge  a  party  within 
Chief  Baron  Comyns's  meaning  ?) 

He  was  one  party  and  the  Queen  the  other  in  a  cause  pending  at 
the  Quarter  Sessions,  viz.  Reg.  v.  Hyde,  The  policy  is  to  remove 
obstructions  to  parties  accused,  who  should  be  encouraged  to  face 
their  trials.  It  has  been  so  held  by  the  Irish  Court  of  King's 
Bench  :  Callans  v.  Sheri'y  (i). 

Lord  Campbell,  Ch.  J.  : 

I  am  of  opinion  that  the  defendant  had  no  privilege  in  respect  of 
his  having  been  tried  and  acquitted  and  ordered  to  be  discharged. 
He  was  after  that  in  the  same  position  as  any  other  of  the  circum- 
atantes  in  Court.  The  cases  show  that  an  acquitted  prisoner  has 
f  ♦396  ]  no  privilege  redeutido ;  and  it  *follows  that,  whilst  remaining  as  a 
spectator,  he  has  no  privilege  more  than  any  one  else. 

The  question  then  comes  to  be,  whether  any  person  arrested  on 
civil  process  in  a  court  of  justice  is  entitled  to  be  discharged.    I  do 

(1)   Alcock  &  Napier's  Beports,  K.  B.  Ireland,  125. 
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not  think  he  is.    It  is  not  a  proper  coarse  to  execute  an  arrest  in        Habe 
such  a  place  ;  and  I  do  not  say  that  the  Court  in  some  cases  may        hyisb. 
not  discharge  the  person  so  arrested;  but  no  such  case  is  made 
here.      We  are  not  asked  to  vindicate  the  dignity  of  the  Court 
of  Quarter   Sessions,   but  applied  to  by  the  defendant,  who  is 
in  custody. 

Pattbson,  J. : 

This  is  the  defendant's  rule.  He  has  no  privilege,  and  has  been 
arrested,  so  far  as  he  is  concerned,  rightly  ;  though  it  may  be  that 
the  arrest  was  a  contempt  of  the  Court  of  Quarter  Sessions. 

CoLEBiDOE,  J.  and  Wightman,  J.  concurred. 

Rvle  discharged. 

REG.  V.  The  OVERSEERS  of  HOLBECK  issi. 

Jan.  3la 
(16  a  B.  404-411 ;  S.  C.  20  L.  J.  M.  C.  107;  15  Jur.  271.)  

Under  the  Poor  Eemoval  Act,  1846  (9  &  10  Vict.  c.  66),  8.  1,  an  imprison-  '  *^^  •' 
ment,  out  of  the  parish,  in  default  of  paying  a  fine,  upon  a  summary 
conyiction,  does  not  break  the  residence  in  the  parish ;  and,  if  there  be  on 
the  whole  a  five  years'  residence,  without  reckoning  the  time  of  imprisonment, 
and  the  residence  be  continuous  with  the  exception  of  that  time,  the 
resident  is  irremoveable. 

Where  a  case  is  stated  for  the  Court  under  the  Quarter  Sessions  Act,  1849 
(12  &  13  Vict.  c.  45),  s,  11,  and  argued  on  concilium,  the  counsel  supporting 
the  order  of  the  magLstrates  is  entitled  to  begin  and  reply. 

The  following  case  was  stated  for  the  Court,  by  order  of 
WioHTMAK,  J.,  under  stat.  12  &  18  Vict.  c.  45,  s.  11. 

On  2nd  April,  1850,  the  respondents  took  out  an  order  of  two 
jostices  of  the  peace  for  the  borough  of  Leeds,  having  jurisdiction 
in  that  behalf,  for  the  removal  of  John  Rhodes  the  younger  from 
the  township  of  Leeds  to  the  township  of  Holbeck,  both  in  the  said 
borough. 

The  appellants  admit  the  settlement  to  be  in  their  township : 
and  the  respondents  admit  that  the  pauper  had  resided  six  years 
in  their  township,  previously  to  taking  out  the  order,  and  was 
irremoveable  therefrom,  unless  committal  to  prison  and  imprison- 
ment therein  as  hereinafter  mentioned  interrupts  the  residence  and 
creates  removeability. 

On  4th  December,  1848,  the  pauper  was  convicted  by  two 
justices  of  the  said  borough  for  an  assault,  and  was  adjudged  to 
pay  a  penalty  of  5<.,  and  8«.  for  costs,  and,  in  default  of  payment, 
was  ordered  to  be  committed  to  the  House  of  Correction  of  the  said 
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Bbg.        boroagh  for  seven  days,  "  unless  the  said  several  sums  should  be 

Ov£RSBBR8    soouer  paid."    The  pauper  did  not  pay  the  penalty  and  costs,  or 

HoLBEOK.     either  of  them,  and  was  therefore  sent  to  the  House  of  Correction, 

which  is  not  in  the  township  of  Leeds  but  in  another  township ; 

and  he  was  confined  there  for  the  seven  days. 

[  **05  ]  On  6th  September,  1849,  the  pauper  was  again  convicted  *under 

the  Leeds  Improvement  Act,  for  being  drunk,  and  he  was  ordered 

to  pay  a  penalty  of  5«.,  and  Bs.  further  for  costs ;  and,  in  default  of 

immediate  payment  of  the  said  penalty  and  costs,  he  was  to  be 

imprisoned  for  three  days.     Not  paying,  he  was  committed  to  the 

said  House  of  Correction,  and  served  the  three  days  therein  as  a 

prisoner. 

(The  two  convictions  were  set  out  in  the  case.) 
The  appellants  and  respondents  apply  to  this  Court  for  its 
decision  upon  the  facts,  and  engage  to  carry  out  the  same,  as 
provided  by  stat.  12  &  18  Vict.  c.  45,  s.  11. 
The  case  was  argued  in  last  Term  (l). 

Pickering^  for  the  appellants,  claimed  to  begin : 
He  contended  that,  as  this  was  a  concilium,  and  he  was  impugn- 
ing the  decision  of  the  magistrates,  his  position  was  analogous  to 
that  of  the  counsel  for  a  defendant  on  a  conviction  brought  up  by 
certiorari,  or  on  a  writ  of  error  after  the  judgment  for  the  Crown, 
or  on  the  impugning  a  conviction  by  habeas  corpus ;  and  he  referred 
to  Corner's  Practice  of  the  Crown  side  of  the  Court  of  Queen's  Bench, 
pp.  78,  104,  117. 

Pashley,  contra,  mentioned  Reg.  v.  Dignam  (2). 

LoBD  Campbbll,  Ch.  J. : 

There  is  a  special  case :  the  counsel  for  the  prosecutor  therefore 
begins ;  and  that  is  the  position  of  the  counsel  supporting  the  order 
of  the  justices. 

[  406  ]  Pashley,  for  the  respondents  : 

The  pauper  had  resided  in  Leeds  six  years;  and  that  is 
undoubtedly  sufficient  to  make  him  irremoveable  under  sect.  1  of 
stat.  9  &  10  Vict.  c.  66,  unless  the  ten  days  during  which  he  was 
imprisoned  effect  a  break  in  the  residence.    In  Reg.  v.  Halifax  (a) 

(1)  November  13th,   1850.    Before         (2)  7  Ad.  &  El.  598. 
Lord    Campbell,    Oh.  J.,    Coleridge,         (3)  76  R.  E.  221  (12  Q.  B.  111). 
Wightman  and  Erie,  JJ. 
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it  was  held  that  such  a  break  was  produced  by  a  removal  under  an        Rkg. 

order,  though  it  lasted  for  a  few  days  only,  and  there  was  always  ovembers 

an  animus   revertendi.     The  same   point  was  ruled  in  Reg.  v.  holmck. 
S^end  (1). 

(Lord  Campbell,  Ch.  J. :  Do  you  say  that  the  five  years  could 
not  be  completed  after  the  expiration  of  the  imprisonment  ?) 

They  could  not,  more  than  after  a  return  from  a  removal  by  reason 
of  cesser  of  chargeability.  There  must  be  a  fresh  five  years  com- 
plete. In  Reg.  v.  ScHford  (2)  it  was  held  that  an  imprisonment 
under  sentence  for  misdemeanor  broke  the  residence ;  that  is  the 
present  case.  Ten  days,  for  this  purpose,  must  be  as  effective  as  a 
year. 

(Eblb,  J. :  Has  not  a  distinction  been  suggested  between  felony 
and  misdemeanor,  on  account  of  the  former  working  a  forfeiture  of 
property  7) 

Reg.  V.  Pott  Shrigley  (s)  was  certainly  a  case  of  felony  ;  but  Reg.  v. 
Salford  (2)  was  one  of  misdemeanor.  It  is  enough  if  the  inhabitancy 
be  destroyed  by  compulsion. 

(LoBB  Campbbll,  Ch.  J. :  Suppose  the  apprehension  turns  out  to 
be  illegal,  and  the  pauper  is  released  after  twenty-four  hours' 
confinement.) 

The  rule  may  be  confined  to  criminal  execution. 

(Lord  Campbell,  Ch.  J. :  Then  you  give  up  the  generality  of  your 
canon :  the  case  I  suppose  would  be  one  of  compulsory  pernoctation. 
Suppose  a  man  put  in  the  stocks  for  twenty-four  hours.) 

It  would  *be  very  inconvenient  to  attempt  to  draw  a  line  between       [  *407  ] 
different  kinds  of  compulsory  absence. 

(LoBD  Campbbll,  Ch.  J. :  It  would  be  very  inconvenient  not  to 

do  80.) 

Cases  like  those  supposed  might  have  occurred  before  the  decisions 
which  have  been  cited :  and  the  'same  argument  might  have  been 
suggested  against  those  decisions. 

(1)  76  B.  B.  227  (12  a  B.  133).  RotherJUld  (1852)  17  Q.  B.  746,  762.] 

(2)  12  a  B.  106.     [See  Harifidd  v.  (3)  76  B.  B.  233  (12  Q.  B.  143). 
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RBa.  (Lord  Caimpbell,   Ch.   J. :    Could  not  the  pauper  here  have 

0VRB8EBB8    obtaiued  his  liberty  at  any  time  by  paying  the  fine?) 

OP 

HoLBEOK.  -ge  had  no  loctLS  poenitentue  after  he  was  committed  in  default  of 
payment :  he  could  not  tender  the  money  to  the  gaoler.  It  may  be 
admitted  that  an  imprisonment  produced  by  a  fraud  on  the  part  of 
the  parochial  authorities  would  be  ineffectual. 

(Lord  Campbell,  Ch.  J. :  But  not,  you  say,  a  mistaken  charge : 
a  charge  for  instance  dismissed  upon  proof  of  an  alibi. 

Erlb,  J.:  Possibly  a  distinction  might  be  drawn  between  a 
conviction  and  a  mere  bringing  up  for  enquiry.) 

That  might  be  reasonable.  In  Rex  v.  Oreat  SaUceld  (i)  a  bastard, 
born  in  L.  while  his  mother  was  there  under  an  order  of  removal 
from  S.,  which  order  was  afterwards  quashed,  was  held  to  be  bom 
in  S.  for  the  purpose  of  settlement ;  so  perhaps  it  might  be  con- 
sidered that  an  imprisonment  not  ending  in  a  conviction  worked  no 
interruption. 

(Lord  Campbell,  Ch.  J.:  Some  questions  have  arisen  as  to 
the  interruption  of  a  year's  service  by  the  apprehension  of  the 
servant. 

Coleridge,  J.  mentioned  Rex  v.  Barton-upon-Irwell  (2),  Rex  v. 
Westmeon  (8),  Rex  v.  North  Cray  (4),  Rex  v.  Coningsby  (6).) 

In  such  cases  the  forty  days'  residence  gives  the  settlement,  upon 
the  condition  of  a  hiring  and  service  for  a  year :  and  the  dispensa- 
[  *408  ]  tion  ^prevents  the  breach  of  the  condition.  The  question  here  is 
different:  the  irremoveability  requires  a  continuous  five  years' 
residence.  It  is  not  even  like  a  question  of  domicile :  there  the  old 
domicile  remains  till  a  new  one  be  gained. 

Pickering^  contra : 

There  is  no  resemblance  between  such  a  case  as  this  and  an 
imprisonment,  or  transportation,  under  a  conviction  for  misdemeanor 
or  felony.  Here  the  pauper  could  at  any  time  have  put  an  end  to 
the  absence  by  paying  the  fine :  he  remains  in  prison  merely  till  he 
can  find  the  money :  the  imprisonment  is  therefore  not  a  break  per 

(1)  6  M.  &  S.  408.  (4)  Oald.  495. 

(2)  2  M.  &  S.  329.  (5)  4  B.  &  Ad.  156. 

(3)  Gald.  129. 


OP 
HOMIFCK. 
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86 ;  which  is  the  only  question  raised  for  the  Court.  The  argument  rkg. 
on  the  other  side  would  go  the  length  of  breaking  a  residence  by  an  o?kr8rbrs 
imprisonment  for  the  most  trivial  breach  of  a  local  Act ;  for  instance, 
an  omission  to  remove  snow  from  the  street  door.  No  analogy  can 
be  drawn  from  the  effect  of  an  order  of  removal :  there  the  effect  is, 
ex  vi  termini  and  by  the  very  nature  of  the  proceeding,  to  change 
the  residence.  That  appears  from  the  language  of  the  Coubt  in 
Reg.  V.  Halifax  (I).  The  object  of  the  statute  would  be  almost 
entirely  defeated  by  construing  residence  with  the  strictness 
contended  for  by  the  respondents. 

Paahley,  in  reply : 
In  Re  BartUtt  (2)  it  was  held  by  the  Court  of  Exchequer  that 
imprisonment  under  sentence  for  misdemeanor  was  no  excuse  for 
the  non-residence  of  a  perpetual  curate,  under  stat.  1  &  2  Vict.  c.  106 : 
and  this  Court  had  previously  taken  the  same  view  in  Ex  parte 
Bartlett  (3).  In  Reg.  v.  Pott  Shrigley  (4)  ♦the  Court  expressly  rely  [  ^409  J 
upon  Reg.  v.  Salford  (6),  as  establishing  the  principle  that  imprison- 
ment under  a  conviction  causes  a  break  in  the  residence ;  and  they 
say  that,  if  the  pauper  in  Reg.  v.  Pott  Shrigley  (4)  had  returned,  his 
residence  would  nevertheless  have  been  broken  by  the  imprisonment 
and  transportation.  It  is  said  that  the  imprisonment  in  default  of 
payment  of  fine  stands  upon  a  different  footing  from  imprisonment 
under  a  sentence  without  an  alternative,  because  in  the  former  case 
the  party  may  terminate  his  imprisonment  by  paying  :  but,  even  if 
this  were  so,  it  would  introduce  a  dilemma :  for,  if  he  has  the  money 
and  will  not  pay,  his  absence  is  voluntary  and  there  is  no  purpose 
of  return :  but,  if  he  cannot  pay,  then  there  is  a  compulsory  absence 
as  much  as  in  the  case  of  every  other  imprisonment.  Under  the 
civil  law,  banishment  created  a  new  domicile ;  **  relegatus  in  eo 
locOf  in  quern  relegatus  est,  interim  necessarium  domicilium  hubet :  " 
Dig.  lib.  L.  tit.  1,  c.  22,  §  8. 

(Lord  Campbell,  Ch.  J. :  Perhaps  that  may  be  so  now,  when  a 
man  is  sent  to  Botany  Bay,  but  surely  not  when  there  is  no  relegatio 
beyond  a  three  days'  imprisonment  for  not  paying  a  fine.) 

Cur.  adv.  wit. 
Lord  Campbell,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

In  this  case  it  is  admitted  that  the  pauper  has  resided  for  the  five 

(1)  76  R.  B.  221  (12  Q.  B.  116).       (4)  76  E.  E.  233  (12  Q.  B.  143). 

(2)  77  R  R  543  (3  Ex.  28).  (5)  12  Q.  B.  106.  [See  p.  615,  ante, 

(3)  76  B.  E.  324  (12  Q.  B.  488).      note  (2).] 
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Kbo.  years,  bo  as  to  be  irremoveable,  unless  an  interruption  in  such 
OvRBSKEBs  residence  had  been  created  by  imprisonment.  We  assume,  there- 
HoL^K.     '^^^>  ^^^^  ^^  ^^^  ^  ^dwelling  or  a  place  of  residence  in  the  respon- 

[  *4io  ]  dent  parish,  together  with  the  intention  of  returning  thereto  as  soon 
as  the  time  of  the  imprisonment  expired:  and  the  question  of 
interruption  is  then  raised. 

Upon  the  argument  it  was  contended  that  absence  under  an 
imprisonment  in  execution  would  create  an  interruption,  because  the 
power  of  returning  would  be  taken  away  by  law  during  such  imprison- 
ment, though  it  was  not  supposed  that  absence  alone  would  produce 
that  effect.  But  we  find  no  good  reason,  and  no  analogy,  to  support 
this  position ;  while  the  danger  of  endeavour  to  defeat  the  right  by 
means  of  imprisonment  affords  a  reason  against  it :  nor  is  there 
anything  in  the  statute  tending  to  define  the  meaning  to  be  attached 
to  the  term  ''  residence,"  which  is  capable  of  being  applied  to  various 
combinations  of  facts  :  neither  is  there  any  authority  for  it. 

The  decisions  in  respect  of  orders  of  removal  stand  upon  the 
nature  of  that  proceeding,  which  was  created  for  the  purpose  of 
breaking  the  continuity  of  inhabiting  for  forty  days ;  and  it  ought 
to  have  the  same  effect  in  respect  of  five  years  as  of  forty  days. 
The  judgments  in  Reg.  v.  Salford  (i)  and  Reg.  v.  Pott  Shrigley  (2)  at 
first  give  the  impression  that  imprisonment  would  be  a  break  in 
the  residence.  But,  if  the  points  presented  for  decision  are  con- 
sidered, it  will  appear  that  no  such  rule  was  laid  down.  In  Reg.  v. 
Pott  Shrigley  (2)  the  pauper's  husband  was  sentenced  to  be  trans- 
ported before  the  order  in  question  for  the  removal  of  the  pauper 
was  made.    Under  these  circumstances  it  was  contended  that  the 

[  *4n  ]  residence  of  the  wife  after  the  transportation  of  *the  husband  united 
with  her  former  residence  with  him,  and  rendered  her  irremoveable : 
but,  as  a  wife  is  not  irremoveable  unless  her  husband  if  present 
would  be  so,  this  was  decided  in  the  negative :  and  the  case  has  no 
bearing  on  the  question  of  interruption  of  residence,  further  than 
that  it  is  assumed  throughout  that  the  transportation  is  an  inter- 
ruption. In  Reg.  v.  Salford  (1)  the  main  question  was,  whether  the 
time  of  imprisonment  during  the  five  years  preceding  the  order  was 
to  be  excluded  from  computation  for  all  purposes,  where  the  place 
of  imprisonment  was  out  of  the  parish :  and  no  point  was  made  in 
respect  of  domicile  or  intention  to  return.  The  Court  decided  that, 
unless  there  were  five  years'  residence,  the  question  of  exclusion  of 

(1)  12  a  B.  106.    [See  p.  515,  ante,         (2)  76  B.  B.  233  (12  Q.  B.  143). 
note  (2).] 
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time  of  imprisonment  by  force  of  the  proviso  did  not  arise.    It  was        bbq. 
not  argued  that  the  residence  continued  unbroken  during  the  time    ovbmbbrb 
of  the  imprisonment  stated  in  that  case.    If  that  point  had  been  ^' 

established,  the  proviso  would  have  been  inapplicable :  but,  assuming 
the  residence  to  have  been  broken  when  the  imprisonment  occurred, 
the  application  of  the  proviso  became  essential.  The  question  of 
interruption  was  not  discussed ;  but  the  decision  assumed  the  inter- 
ruption to  be  admitted. 

The  point  therefore  now  presented  was  not  decided  in  these  cases. 
And,  as  the  operation  of  the  statute  would  be  much  restricted  if  we 
held  the  irremoveability  to  be  destroyed  by  every  imprisonment,  we 
have  come  to  the  conclusion  against  the  respondents  upon  the  facts 
here  stated. 

Judgment  for  appellants  (l). 


KEG.  V.  COTTLE  and  Two  Others  (2).  isso. 

^   ^  i\>r.  22. 

(16  a  B.  412-422 ;  S.  0.  20  L.  J.  M.  0.  162 ;  15  Jur.  721.)  ^g^j^ 

A  local  and  personal  Act  (3  &  4  Vict.  c.  xxxvi.)  created  tnistees  of  certain        •'«»•  18. 
turnpike  roads,  which  were  described  by  definite  points,  some  in  the  town  ~[ 

of  T.  The  Act  was  to  be  in  operation  for  thii-ty-one  years.  Sect.  27  '■  •' 
enacted  that  it  should  not  be  lawful  for  the  trustees  to  continue  or  erect 
any  turnpike  or  toll-gate  across  the  said  roads,  in  the  towns  of  T.  and  W., 
or  in  any  other  town  through  or  into  which  the  said  roads  might  pass  or  be 
made :  Held,  on  indictment  for  erecting  and  continuing  a  turnpike  gate 
within  the  town  of  T.,  and  issue  joined  upon  a  plea  of  Not  guilty : 

1.  That  the  jury  were  rightly  directed  that  the  word  "  towns  "  was  to  be 
understood  in  a  popular  sense,  as  a  congregation  of  houses,  and  they  were 
to  consider  whether  the  spot  where  the  gate  stood  was  sturounded  by  houses 
so  reasonably  near  that  the  inhabitants  might  fairly  be  said  to  dwell 
together. 

2.  That  a  gate  was  unlawfully  built  or  continued  which  stood  across  the 
road  within  the  town  of  T.  as  constituted  for  the  time  being ;  and  that  the 
enactment  was  not  confined  to  the  town  as  constituted  at  the  time  when  the 
Act  passed. 

Indiotmbnt.  The  first  count  charged  that  defendants,  on  &c., 
with  force  &c.,  at  the  parish  &c.  (St.  James  in  Taunton,  Somerset- 
shire), in  a  certain  road  there  called  the  Kingston  Boad,  being  the 
Queen's  common  highway,  used  for  all  the  liege  See.,  with  their 
horses,  coaches,  carts  and  carriages,  to  go  &c.,   unlawfully  and 

(1)  EaHfield  v.  Roiherfield  and  Ry,  Co.  v.  Blackmore  (1870)  L.  B.  4 
Reg.  Y.  St.  Andrew,  Holbom,  both  H.  L.  610,  615,  39  L.  J.  Ch.  713; 
decided  January  21,  1852  [17  Q.  B.  Justices  of  West  Riding  y.  Reg.  (1883) 
746,  753].  8  App.  Cas.  781,  793,  53  L.  J.  M.  0. 

(2)  Cfited,  London  and  South-  Western  4 1  .—A.  0. 
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injuriously  did  place,  fix  and  fasten  a  certain  gate  in,  upon  and 
across  the  Queen's  common  highway  aforesaid,  and  then  and  there 
on  &c.,  did  continue  &;c.,  whereby  the  highway  was  obstructed  &c. 

Second  count.  That,  after  the  making  &c.,  of  a  certain  Act  &c. 
8  &  4  Vict  c.  xxxvi.,  local  and  personal,  public  (i)),  *'  for  more 
effectually   repairing    several  *roads  leading  from  the  town  of 

(1)  Sect.  1  recites  etat.  18  Geo.  III.      the  market-ground,  in  the  town  of 


414,;,.! 


c.  97,  *'  for  more  effectually  amending, 
widening,  and  keeping  in  repair  several 
roads  leading  from  the  town  of 
Taunton,  in  the  county  of  Somerset ; 
and  for  repealing  two"  former  Acts 
** relating  to  the  said  roads;  and  for 
amending,  widening  and  keeping  in 
repair,  several  other  roads  adjoining 
thereto;"  stat.  39  Geo.  III.  c.  38, 
(local  and  personal,  public)  **for 
altering,  enlarging  and  repealing  some 
of  the  provisions  in  an  Act"  &c.  (18 
Geo.  III.  c.  97)  "  for  repairing  several 
♦roads  leading  from  the  town  of 
Taunton,  and  other  roads  adjoining 
thereto,  in  the  county  of  Somerset; 
and  for  extending  the  provisions  of 
the  said  Act,  to  a  road  from  Tucker's 
Gate,  in  the  parish  of  Lyng,  to  *  Piper's 
Inn,'  in  the  parish  of  Ashcott  in  the 
said  county  of  Somerset;"  and  stat. 
67  Geo.  in.  c  Ixvii.,  (local  and  per- 
sonal, puhlic)  "  for  continuing  and 
amending  two  Acts  of  his  present 
Majesty,  for  repairing  several  roads 
leading  from  the  town  of  Taunton,  in 
the  county  of  Somerset ; "  and  after 
reciting  also  that  it  would  be  of  great 
benefit  and  convenience  to  the  persons 
residing  in  the  neighbourhood  of  the 
said  roads,  and  to  the  inhabitants  of 
several  adjacent  towns  and  places,  if 
power  were  given  to  widen,  divert  and 
improve  certain  roads  in  this  clause 
mentioned;  and  also  that  it  is  expe- 
dient that  the  tolls  authorised  to  be 
taken  by  the  said  Acts  should  be 
altered  or  increased,  and  the  Acts 
repealed;  repeals  the  same. 

Sect.  2  enacts  that  this  Act  shall  be 
put  in  execution  for  the  purpose  of 
repairing  &c.  the  several  roads  com- 
prised in  the  districts  after  mentioned, 
that  is  to  say:  **The  Minehead  and 
Milverton  district,  comprising  the 
roads  leading  from  the  north  end  of 


Taunton,  through  North  Street,  and 
through  the  parishes  of  Taunton  Saint 
James,  Staplegrove,"  &c.  **  to  the 
town  of  Milverton:"  "and  also"  (a 
road  in  the  parish  of  Milverton,  "to 
Milverton  turnpike-gate"):  **  The 
Broomfield  district,  comprising  the 
roads  from  the  'G^rge  Inn/  in  the 
parish  of  Taunton  Saint  James, 
through  the  parish"  &c. ;  **  and  from 
the  smith's  shop  at  Rowbarton,  in 
the  parish  of  Taunton  Saint  James, 
through  the  parishes"  &c.  '*  to  the 
direction  post  beyond"  &c.  :  "The 
London  and  Bridgwater  district,  com- 
prising the  roads  from  the  north-east 
comer  of  the  market-ground,  in  the 
town  of  Taunton,  through  the  east 
part  of  Fore  Street,  and  through  East 
Street,  East  Ridge,  the  parishes  of" 
&c.  (specifying  points,  as  before): 
"  The  Wellington  and  Pitminster 
district,  comprising  the  roads  from 
the  south-east  corner  of  the  market- 
ground,  in  the  town  of  Taunton, 
through  the  south  part  of  Fore  Street 
to  High  Street;  and  from  the  north- 
west corner  of  the  said  market-ground, 
through  the  west  part  of  Fore  Street, 
and  through  High  Street  and  Shuttern, 
and  the  parishes  of  Wilton,"  &c., 
**and  Wellington,  to  White  Ball,  in 
the  parish  of  Sampford  Arundell" 
&c. :  "The  Shoreditch  district,  com- 
prising the  roads  from  the  junction 
of  East  Street  and  Silver  Street,  in 
the  town  of  Taunton,  through  the 
said  Silver  Street,  and  through  the 
parishes"  &c. :  **And,  the  Ashcott 
district,  comprising  the  road  from 
Tucker's  Gate,  in  the  parish  of  Lyng, 
through  the  parishes"  &c,  **to 
*  Piper's  Inn,'  in  the  parish  of  Ashcott." 

Sect.  3  appoints  certain  persons  and 
their  successors  trustees. 

Powers  are  then  given  (sect.  5)  to 
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Taunton  in  the  county  of  Somerset,  and  for  making  several  devia-         rko. 
tions  and  new  lines  *of  road  connected  therewith,"  to  wit  on  &c.,      cottlr. 
defendants,  with  force  &c.,  at  the  parish  aforesaid  &c.,  a  certain       r*4Mi 
turnpike  gate,  before  that  time  made,  erected  and  set  up  in  the 
said  town  of  Taunton  by  certain  persons  to  the  jurors  unknown, 
across  a  certain  road  in  the  said  town  of  Taunton,  called  the  King- 
ston Boad,  the  said  road  then,  and  during  all  the  time  aforesaid, 
being  a  public  highway,  and  being  one  of  the  roads  comprised  in 
the  said  Act,  unlawfully  &c.,  did  continue  across  the  said  road,  in 
the  said  town  of  Taunton,  and  yet  do  continue  &c. ;  and  that  defen- 
dants, on  &c.,  at  Ac,  in  the  said  road  in  the  said  *town  of  Taunton,       t  **^^  ^ 
the  said  road  then,  and  during  all  the  time  aforesaid,  being  the 
Queen's  common  highway  used  for  all  the  liege  &c.,  with  their  horses, 
coaches,  &c.,  to  go  &c.,  unlawfully  and  injuriously  did  place,  fix  and 
fasten  the  said  turnpike  gate,  over  and  across  the  Queen's  common 
highway  aforesaid,  and  on  the  said  several  days  and  times  did 
permit  and  suffer  the  said  turnpike  gate  to  be  placed,  fixed  and 
fastened  over  and  across  the  Queen's  common  highway  aforesaid 
for  the  space  of  several  hours,  to  wit  &c.,  whereby  the  highway  was 
obstructed  &c. 

Third  count.  Like  the  second,  only  substituting  "  toll  gate  "  for 
'*  turnpike  gate." 

widen,    divert,    &c.,    describing    the  other  town  through  or  into  which  the 

points  minutely.  said  roads  may  pass  or  be  made,  nor 

Sect.  14.  "And  whereas  thei'e  are  to  apply,  expend  or  appropriate  any  of 
several  turnpike  or  toll-houses  belong-  the  tolls  hereby  granted,  or  any  of  the 
ing  to  the  said  turnpike-roads,  in  and  moneys  raised  by  virtue  of  the  said 
near  the  town  of  Taunton,  which  it  recited  Acts  hereby  repealed,  or  to  be 
may  be  convenient  to  discontinue  as  raised  by  virtue  of  this  Act,  in  repair- 
toll  or  collecting-houses :  Be  it  there-  ing  or  amending  any  part  of  the  said 
fore  enacted,"  &c.  (power  to  sell  such  turnpike-roads,  in  any  town  or  place 
houses).  which  is  or  shall  be  paved  or  repaired 

Sect.   15  enacts:  "That  it  shall  be  by  any  Commissioners  or  trustees  for 

lawful  for  the  said  trustees  to  demand,  executing  any   local  Act  of    Parlia- 

and  take  or  cause  to  be  demanded  and  ment." 

taken  at  each  and  every  of  the  toll-         Sect.  30  gives  the  construction  of 

gates,  turnpikes,  side-bars  or  chains,  certain  words  in  the  Act,  not  including 

continued  or  to  be  erected  in,  upon  or  **  towns." 

on  the  sides  of  the  said  roads,  such         Sect.   32  enacts:    "That  this  Act 

tolls  or  sums  of  money  as  the  said  shall  commence  and  take  effect  upon 

trustees "   shall  order,  not  exceeding  the  third  Monday  next  after  the  pass- 

&c. :  then  follows  a  table  of  tolls.  ing  hereof,  and  shall  continue  and  be 

Sect.  27  enacts:  "That  it  shall  not  in  force  for  and  during  the  term  of 

be  lawful  for  the  said  trustees  to  con-  thirty -one  years,  and  from  thence  to 

tinue  or  erect  any  turnpike  or  toll-  the  end  of  the  then  next  session  of 

gate  across  the  said  roads,  in  the  towns  Parliament." 
of  Taunton  and  Wellington,  or  in  any 
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bbo.  Flea :  Not  guilty.    Issae  thereon. 

ConLR.  On  the  trial,  before  Bassell  Gorney,  Esq.,  at  the  Summer  Assizes 

for  Somersetshire,  1850,  it  appeared  that  the  defendants  were  trustees 
of  the  turnpike  roads  under  stat.  8  &  4  Vict.  c.  xxxvi.,  mentioned  in 
the  indictment :  and  the  charge  was  for  erecting  and  continuing  a 
turnpike  gate,  in  violation,  as  alleged,  of  sect.  27  of  that  Act.  The 
gate  in  question  was  erected  in  1841,  and,  as  was  admitted,  was 
not,  when  first  erected,  within  the  town  of  Taunton,  as  the  town 
then  stood ;  a  gate  which  had  stood  within  the  town  being  then 
removed,  and  the  present  one  substituted.  For  the  defendants  it 
was  contended,  first,  that  the  word  "  town  "  must  be  understood  of 
the  town  as  it  existed  at  the  passing  of  the  Act :  and,  secondly, 
that,  even  as  the  buildings  now  stood,  the  gate  was  not  within  the 
town.  On  the  first  point,  the  learned  Judge  reserved  leave  to  move 
to  enter  a  verdict  for  the  defendants:  and  he  left  the  second  question 
to  the  jury  as  one  of  fact,  telling  them  that  the  word  "  towns"  in 
the  Act  was  to  be  understood  in  a  popular  sense ;  that  a  town  was, 

[  *416  ]  "^generally,  a  congregation  of  houses ;  and  that  they  were  to  say 
whether  the  spot  was  surrounded  by  houses  so  reasonably  near  that 
the  inhabitants  might  be  fairly  said  to  dwell  together.  Verdict  for 
the  Crown. 

In  Michaelmas  Term,  1850,  Kinglake^  Serjt.  obtained  a  rule 
nisi  to  enter  a  verdict  for  the  defendants  on  the  point  reserved,  or 
for  a  new  trial,  on  the  grounds  of  misdirection,  and  that  the  verdict 
was  contrary  to  the  weight  of  the  evidence.    In  the  same  Term  (l), 

Crotcdevy  Bvtt  and  Fitzherbert  showed  cause : 

First :  The  direction,  as  to  the  meaning  of  the  word  "  town  "  in 
stat.  S  &  4  Vict.  c.  xxxvi.  s.  27,  was  conformable  to  the  view  taken 
by  the  Judges  of  the  Court  of  Exchequer  in  Elliott  v.  South  Devon 
Railway  Company  (2).  That  case  turned  upon  the  meaning  of  the 
word  *'  town  "  in  sect.  11  of  the  Bailway  Clauses  Consolidation  Act, 
8  &  9  Vict.  c.  20.  The  Judge  who  tried  that  cause  bad  simply  told 
the  jury  that  the  word  **  was  to  be  understood  in  its  ordinary  and 
popular  sense :  "  and  a  new  trial  was  directed,  on  the  ground  that 
he  ought  to  have  given  a  more  precise  definition.  The  language  of 
the  Judges,  in  disposing  of  the  rule  for  a  new  trial,  varies  to  a 
certain  extent :  but  the  effect  is  that  expressed  by  Aldbrson,  B.  : 

(1)  November  22nd,  1850.    Before      Criminal  Court  of  Appeal. 
Lord  Campbell,  Ch.  J.,  Coleridge  and  (2)  76  R.  B.  754  (2  Ex.  725). 

Erie,  JJ.    Wightman,  J.  was  at  the 
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''What  the  walls  of  towns  were  in  ancient  times,  that  is,  a  boundary,         Rbg. 
continaotts  buildings  are  now.    By  continuous  buildings  I  do  not      cottlb. 
mean  buildings  which  touch  each  other,  but  buildings  so  reasonably 
near  that  the  inhabitants  may  be  ^considered  as  dwelling  together.       1*^^'^  1 
Within  the  ambit  surrounded  Jby  such  houses  is  town,  and  when  the 
railway  passes  through  that  ambit  it  passes  through  town.'*     The 
Jadge  in  the  present  case  said  that  a  town  was  constituted  where  the 
houses  were  so  reasonably  near  that  the  inhabitants  might  be  fairly 
said  to  dwell  together.    In  moving  for  this  rule,  stat.  S  «&  4  Vict. 
c.  xliii.  (i)  was  mentioned.    The  17th  section  of  that  Act  defines 
"  town "  only  for  the  purposes  of  that  and  the  recited  Acts,  not 
including  stat.  8  &  4  Vict.  c.  xxxvi. :  but,  if  it  were  applicable  to  this 
last,  it  would  allow  of  a  boundary,  the  Parliamentary  one,  much 
wider  than  was  required  for  the  prosecution  in  this  case. 

Secondly :  the  enactment  in  sect.  27  of  stat.  8  &  4  Vict.  c.  xxxvi. 
was  intended  to  apply,  not  merely  to  the  town  as  existing  at  the  time 
of  passing  the  Act,  but  to  whatever  should  become  town,  from  time 
to  time,  during  the  thirty-one  years  for  which  the  Act  was  to  be  in 
force.  Of  common  right,  highways  ought  not  to  be  obstructed : 
and  here,  when  a  special  obstruction  was  allowed,  it  was  clearly 
intended  that  this  should  be  such  as  not  to  interrupt  at  any  time 
the  communications  between  inhabitants  who  might  dwell  in  the 
town.  In  Hammond  v.  ^Brewer  (2)  "Lord  Mansfield  observed  that  [  **'l*  ] 
it  was  neither  usual  nor  convenient  to  erect  toll-gates  in  the  middle 
of  great  towns  ; "  "which  might  obstruct  the  necessary  intercourse 
amongst  the  inhabitants : "  and  he  construed  the  Act  there  in 
question  accordingly.  Sect.  27  here  prohibits  the  continuing  as 
well  as  the  erecting.  Sect.  14  speaks  of  the  discontinuing  of  toll- 
bouses  then  existing;  and  sect.  15  of  continuing  toll-gates,  turnpikes, 
&c.  ''upon  or  on  the  sides  of  the  said  road"  for  the  purpose  of  tolls: 

(1)  Local  and  personal,  public :  *  town  of  Taunton/  whenever  em- 
••  For  amending  the  powers  and  pro-  ployed  or  referred  to  in  this  Act  as 
TiAons  of  seyeral  Acts  relating  to  the  well  as  in  the  said  recited  Acts,  shall 
holding  of  markets  in  the  town  of  lor  the  purposes  of  the  same  Acts  be 
Taunton,  in  the  county  of  Somerset,  taken  to  in  dude  all  the  streets,  lanes, 
and  to  the  improvement  of  the  said  public  roads,  passages,  houses,  build- 
town."  Sect  1  recites  certain  Acts  of  ings,  lands,  and  places  within  the 
Parliament  (9  Geo.  III.  c.  44,  57  boundaries  at  present  fixed  for  ascer- 
Oeo.  m.  c  Ixv.,  3  &  4  Will.  IV.  taining  the  right  of  persons  to  vote 
c.  xlviL,  the  last  two  local  and  per-  for  the  election  of  members  to  serve 
aonal,  public)  passed  for  regulating  &G.  in  Parliament  for  the  borough  of 
tlie  market  and  streets  of  Taunton.  Taunton." 
(See  B^.  V.  Badcock,  6  a  B.  787.)  (2)  1  Burr.  37a 
Seot   17  enacts:     *<That  the  words 
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rbo.  but  no  power  is  given  to  erect  gates  in  the  town,  nor  to  continue 
Cottle.  *h®^  i"  ^^7  P'^^®  ^^  which  the  town  may  extend.  In  Reg.  v. 
Fisher  (1)  Pattbson,  J.  said:  "It  is  very  difficult  to  define  what 
is  a  town  in  ordinary  meaning.  It  varies  from  day  to  day  by  the 
erection  of  new  houses."  The  Legislature,  when  they  meant  to 
define  by  fixed  points,  have  done  so,  as  in  sect.  2. 
(They  argued  also  as  to  the  weight  of  evidence.) 

Kinglake,  Serjt.,  Moody  and  M.  Smith,  contra  : 

First :  The  Judge,  by  telling  the  jury  that  they  were  to  construe 
the  word  *'  town  "  in  a  popular  sense,  in  efiect  left  the  meaning  of 
the  word  in  the  statute  as  a  mere  question  of  fact. 

(Coleridge,  J. :  He  used  the  word  "  popular  "  as  opposed  to  the 
technical  sense  of  "  township,'*  not,  as  opposed  to  the  strict  sense 
of  "  town.") 

He  ought  to  have  told  the  jury  that  the  word  implied  a  continuous 
mass  of  houses,  with  or  without  land  attached,  or  a  continuous 
occupation.  This  would  have  been  in  conformity  with  the  view  of 
Pabke,  B.  in  Elliott  v.  South  Devon  Railway  Company  (a). 

[  *4i9  ]  (Colekidqe,  J. :  It  seems  to  me  *that  a  definition  by  mere  con- 

tinuity would  be  wrong.) 

The  idea  of  contiguousness  was  not  sufficiently  presented  to  the 
jury  as  that  upon  which  the  construction  must  turn.  The  expres- 
sions of  the  Court  of  Exchequer  in  the  last  cited  case  had  reference 
to  a  different  statute  from  that  now  in  question ;  and  Bolfb,  B. 
observed  that  it  was  "  difficult  to  lay  down  a  definition  which  would 
meet  every  case."  The  definition,  ''  so  reasonably  near  that  the 
inhabitants  might  be  fairly  said  to  dwell  together,"  was  too  vague  to 
be  a  guide  in  the  particular  case.  The  jury  should  have  been  led  to 
consider  more  exactly  whether  the  place  was  town  or  mere  suburb. 

(Lord  Campbell,  Ch.  J.:  I  understand  the  direction  to  have 
meant ''  so  near  that  the  inhabitants  of  this  place  and  the  inhabi- 
tants of  the  other  part  of  Taunton  might  be  considered  as  dwelling 
together.") 

As  to  the  construction  of  stat.  8  &  4  Vict.  c.  xxxvi. ;  the  word 
"  town  "  in  sect.  27  must  have  been  meant,  not  to  receive  a  popular 

1)  8  Car.  &  P.  612,  (2)  76  R  E.  764  (2  Ex.  725). 
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constraction  from  time  to  time,  bat  to  have  a  fixed  and  settled        reo. 
meaning  from  the  passing  of  the  Act.    That  clause  enables  the      cottle. 
trustees  to  "  continue  "  existing  turnpike  gates,  mentioned  in  sect.  14, 
across  certain    roads   created   under  Acts    which    are    recited  in 
sect.  1,  "  in  the  towns  of  Taunton  and  Wellington."    It  could  not 
have  been  intended  that  the  subject-matter  of  such  enactments 
should  vary  from  time  to  time.      (They  also  relied  upon  the 
language  of  stat.  18  Geo.  UI.  c.  97,  and  the  statutes  therein 
referred  to,  and  of  the  Taunton  Market  Act,  9  Geo.  III.  c.  44  (i), 
as  corresponding  with  *that  of  stat.  3  &  4  Vict.  c.  xxxvi.,  and       [  •♦ao "; 
requiring  the  construction  now  insisted  upon.)     The  Legislature  in 
using   the  word  ''  town "   must  be  taken  to  have  contemplated 
that  which  was  actually  before  their  eyes,  not  a  growth  of  building 
from  accidental  causes,  as  the  erecting  of  a  railway  station. 

(Lord  Gampbbll,  Ch.  J. :  Tliey  might  have  some  regard  to  a 
future  generation.     The  Act  was  to  be  in  force  thirty-one  years.) 

Where  its  operation  is  meant  to  be  prospective,  appropriate  words 
are  used ;  as  in  sect.  27,  which  prohibits  expending  the  tolls  in 
repair  of  the  said  turnpike  roads  in  any  town  or  place  "  which  is  or 
shall  be  "  paved  or  repaired  by  Commissioners  under  any  local  Act. 
So,  prospective  words  were  used  in  stat.  6  Geo.  IV.  c.  xxii.,  local 
and  personal,  public,  referred  to  in  EUiott  v.  South  Devon  Railway 
Company  (2). 

Lord  Campbell,  Ch.  J. : 

We  think  there  was  no  misdirection  in  this  case.  The  learned 
Judge,  with  much  felicity,  comprised  in  a  few  words  all  that  was 
material  in  the  language  of  the  Barons  of  the  Exchequer  as  to  the 
definition  of  a  town  in  EUiott  v.  South  Devon  Railway  Company  (2). 
The  jury  could  not  be  misled.  It  is  urged  that  he  excluded  the 
idea  of  continuity,  relied  upon  by  that  Court :  but,  giving  a  reason- 
able construction  to  his  words,  I  think  he  presented  it  to  the  jury 
sufficiently.  The  question  on  sect.  27  is  important,  and  of  con- 
siderable difficulty ;  and  we  will  take  time  to  consider  it.  As  to  the 
weight  of  the  evidence,  we  will  consult  the  learned  Judge. 

Cur.  adv.  vult. 

(1)  The  argument  on  these  statutes  case  the  limits  of  the  town  corporate 

wa«  that  they  treated  the  '*  town  "  as  did  not  appear  by  the  evidence. 

oo-extensire  with  the  town  corporate :  (2)  76  B.  B.  754  (2  Ex.  725,  727). 
but  it  was  observed  that  in  the  present 
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Bco.        Lord  Campbell,  Ch.  J.  in  this  Term  (January  18th),  delivered 
CoTTLB.  the  judgment  of  the  Court: 

I-  '^^  ^  In  this  case,  having  expressed  our  approbation  of  the  direction  of 

the  learned  Judge  to  the  jury  respecting  what  ought  to  be  considered 
the  limits  of  a  town  within  the  meaning  of  the  Act  of  Parliament 
on  which  the  indictment  is  founded,  we  took  time  to  consider  the 
point  upon  which  leave  was  reserved  to  enter  a  verdict  for  the 
defendant :  viz.  whether  the  prohibition  to  continue  any  turnpike 
gate  across  roads  in  the  town  of  Taunton  applies  to  the  town  as  it 
was  on  the  19th  of  May,  1840,  when  the  Act  passed,  or  as  it  might 
be  at  any  time  during  the  thirty -one  years  for  which  the  Act  was 
to  be  in  force.  We  have  come  to  the  conclusion  that  the  latter  is 
the  just  construction.  Whatever  inconvenience  might  arise  from 
authorizing  the  erection  of  a  turnpike  gate  in  a  place  which,  when 
the  Act  passed,  had  been  in  the  country,  and  before  the  Act  expired 
had  become  nearly  the  centre  of  a  great  town,  if  there  had  been  a 
clear  enactment  to  that  efifect  we  must  have  been  bound  by  it :  but, 
looking  to  the  language  here  employed,  we  think  that  the  Legis- 
lature contemplated  the  probable  increase  of  Taunton  within  a 
period  longer  than  that  generally  assigned  for  a  generation  of  the 
human  race,  and  intended  that  its  inhabitants,  as  it  increased, 
should  be  exempt  from  the  annoyance  of  a  turnpike  gate  cutting 
off  the  free  intercourse  between  neighbours  in  the  same  street. 
The  words  are  '*  it  shall  not  be  lawful  for  the  said  trustees  to 
continue  or  erect  any  turnpike  or  toll-gate  across  the  said  roads,  in 
the  towns  of  Taunton  and  Wellington,  or  in  any  other  town  through 
or  into  which  the  said  roads  may  pass  or  be  made."  The  whole 
structure  of  the  clause  is  prospective.    What  is  to  be  "  town  "  most 

[  U22  ]  be  the  same  to  the  continuing  *as  to  the  erecting  of  a  gate ;  and,  if 
a  new  gate  is  to  be  erected  in  the  year  1870,  the  trustees  are  surely 
directed  to  consider  whether  the  road  is  then  within  the  limits  of 
the  town  of  Taunton ;  not  whether  it  was  so  thirty  years  before. 
This  construction  is  fortified  by  the  reference  to  "any  other  town 
through  or  into  which  the  said  roads  may  pass ; "  meant  probably 
to  protect  the  inhabitants  of  any  new  town  which  might  spring  up 
within  the  district  while  the  Act  should  be  in  force.  We  are  there- 
fore of  opinion  that  the  learned  Judge  was  bound  to  leave  the 
question  to  the  jury  whether,  when  the  indictment  was  found,  the 
gate  stood  across  a  road  which  was  to  be  considered  as  at  that  time 
in  the  town  of  Taunton. 
We  have  likewise  to  dispose  of  the  application  for  a  new  trial  on 
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the  ground  that  the  verdict  in  the  affirmative  was  contrary  to  the  rbo. 
evidence.  Had  the  verdict  been  the  other  way,  we  should  by  no  cottlk. 
means  have  disapproved  of  it :  but,  considering  that  it  turned,  after 
the  nnexceptionable  direction  of  the  learned  Judge,  upon  a  pure 
question  of  fact  to  be  decided  by  twelve  gentlemen  who  had  had  a 
view  of  the  locality,  and  that  they  may  have  come  to  the  proper 
conclusion,  we  think  that  their  verdict  ought  not  to  be  disturbed, 
and  that  the  rule  for  a  new  trial  must  be  discharged. 

Rtde  discharged, 

REG.   V.   INHABITAITTS  of  KNARE8B0E0UGH.  ^l^\^ 


(16  a  B.  446-448  ;  8.  0.  20  L.  J.  M.  0.  147  ;  16  Jur.  398.) 

If  a  person  haviog  a  sufficient  estate  within  a  parish  is  actually  resident 
on  it,  he  is  settled  in  that  parish,  provided  he  has  resided  there  in  all  forty 
days,  though  they  are  not  continuous,  and  he  has  been  in  the  interval 
settled  elsewhere. 


[446] 


On  appeal  against  an  order  of  two  justices  removing  John 
Wheatley,  his  wife  and  children,  from  the  township  of  Knares- 
borough  to  the  township  of  Goneythorpe  (both  in  the  West  Biding 
of  Yorkshire),  the  Sessions  quashed  the  order,  subject  to  the  opinion 
of  this  Court  upon  the  following  case. 

In  1828,  John  Wheatley  the  elder,  the  father  of  the  pauper, 
purchased  a  freehold  house,  outbuildings  and  thirteen  acres  of  land 
in  the  township  of  Goneythorpe,  and  the  same  were  conveyed  to 
him  in  fee  for  800/.,  which  was  bond  fide  paid  by  him,  and  were 
occupied  by  him  as  owner  from  that  time  until  and  throughout  the 
years  1836—1888.  The  said  J.  W.  the  elder  also  hired,  rented  and 
oecapied  a  dwelling-house,  outbuildings,  and  *twenty-six  acres  of  [  *^^7  ] 
land  in  the  township  of  Gattal  in  the  said  Biding,  at  the  yearly  rent 
of  462.,  for  one  whole  year  from  the  6th  of  April,  1886,  to  the 
6Lh  of  April,  1887,  and  duly  paid  the  said  rent.  During  the  same 
year  he  was  duly  rated  in  respect  of  such  premises  to  the  relief  of 
the  poor  of  the  township  of  Gattal,  and  duly  paid  the  said  rates, 
and  actually  occupied  the  premises  for  the  whole  of  the  said  year, 
under  the  said  hiring.  He  also  slept  for  more  than  forty  days  in 
such  year  in  Gattal,  and  thereby  gained  a  settlement  and  was 
settled  in  Gattal  on  the  6th  of  April,  1887.  The  township  of  Gattal 
is  about  six  miles  from  Goneythorpe.  There  was  no  sufiScient 
evidence  to  show  where  J.  W.  the  elder  had  slept  on  the  night  of 
the  5th  and  6th  of  April,  1887»  but  it  was  admitted  that  between 
the  6th  and  the  27th  of  April,  1887,  he  resided  and  slept  on  his 
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Rro.         said  estate  in  Coneythorpe  for  several  nights.    It  was  also  admitted 

iNfiABi-      that  J.  W.  the  elder  had,  on  the  27th  of  April,  1837,  resided  and 

^tsAUM^     slept  for  more  than  forty  days   upon   his  said  estate,  since   the 

BOROUGH,     purchase  thereof,  in  Coneythorpe.     It  was  admitted  further  that 

he  had,  from  the  time  of  the  purchase  of  the  said  estate  until  the 

making  of  the  said  order,  resided  within  ten  miles  of  Coneythorpe. 

The  pauper  continued  to  be  a  member  of  his  father's  family  until 

the  27th  of  April,  1887,  on  which  day  he  became  emancipated,  and 

had  done  no  act  to  gain  a  settlement  in  his  own  right. 

If  this  Court  should  be  of  opinion  that  the  settlement  of  the 
pauper  as  derived  from  his  father  was  in  Coneythorpe,  the  order  of 
Sessions  was  to  be  quashed ;  but,  if  in  Cattal,  then  the  order  of 
Sessions  was  to  be  confirmed. 

Pashley,  in  support  of  the  order  of  Sessions : 

[  *448  ]  The  *pauper*s  settlement  is  that  of  his  father  on  27th  April, 

1887.  The  settlement  acquired  in  Cattal  on  6th  April,  1837,  by  the 
father  extinguished  the  previous  settlement,  if  there  was  one,  in 
Coneythorpe.  Then  to  acquire  a  fresh  settlement  in  Coneythorpe 
forty  days'  residence  subsequent  to  that  date  was  required. 

(Per  Curiam  :  The  contrary  has  been  held  as  to  settlements  by 
service  under  apprenticeship.) 

Lord  Kenyon,  in  Rex  v.  Brighthebnston  (i),  disapproved  of  the 
principle  of  these  decisions,  and  it  should  not  be  extended  to  new 
cases. 

Overend  and  Pickering^  contra^  were  not  heard. 

Lord  Campbell,  Ch.  J. : 

It  is  very  true  that  a  person  cannot  have  two  settlements  at  one 
and  the  same  time ;  but  his  settlement  may  fluctuate  from  time  to 
time  according  to  circumstances.  Such  is  the  case  when  the 
settlement  depends  on  apprenticeship  and  residence,  where  the 
settlement  depends  on  the  place  at  which  the  party  is  actually 
resident  at  a  particular  time.  The  same  principle  must  be 
applicable  to  estate  and  residence  as  to  apprenticeship  and 
residence.     Tou  must  look  to  the  last  residence. 

Patteson,  Coleridge  and  Wiohtman,  JJ.  concun-ed. 

Order  of  Sessions  quashed. 

(1;  oT.  R.  188. 
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REG.  V.  The  OVEESEERS  of  MANCHESTEE(l).  mi, 

(16  Q.  B.  449—462 ;  S.  C.  20  L.  J.  M.  0.  113 ;  15  Jur.  219.)  Jan.J9^  28. 

Poor  rate  was  asseflsed  on  part  of  a  building  oocupied  by  a  society,  the  T  ^^^  ] 
mles  of  whicb  declared  that  its  purposes  were  '*  the  promotion  of  literature, 
science,  and  the  arts.*'  The  society  was  partly  supported  by  annual  volun- 
tary contributions,  and  had  obtained  a  certificate  that  it  was  entitled  to 
the  benefit  of  the  Scientific  Societies  Act,  1843  (6  ft  7  Yict.  c.  36),  s.  1. 
Objections  to  the  dainl  of  exemption  under  the  Act  were  raised  for  the 
decision  of  this  Court  under  the  following  circumstances. 

1.  The  building  was  the  property  of  the  society.  The  part  in  question 
was  occupied  by  it  wholly  for  its  own  purposes ;  the  rest  was  let  to  tenants : 
the  tenants  were  rated  in  respect  of  their  own  occupations.  The  rents  were 
received  by  the  society,  and  formed  part  of,  and  were  applied  as,  its 
general  funds : 

Held,  That  this  fact  did  not  affect  the  exemption  from  rates  of  the  part 
oocupied  by  the  society. 

2.  The  society  exhibited  on  the  premises,  at  intervals,  works  of  art, 
which  it  allowed  to  be  sold  there.  The  society  paid  the  carriage  of  such 
works  of  art  as  were  sent  to  its  exhibition  from  a  distance,  and  on  the  sale 
of  such  of  these  as  were  sold  received  five  per  cent,  on  the  price  to  defray 
the  expense  of  carriage,  to  which  purpose,  however,  the  receipt  was  not 
adequate.  Strangers  were  admitted  to  the  exhibitions  on  payment  at  the 
door: 

Held,  that,  the  exhibitions  appearing  to  be  made  bond  fide  with  a  view  of 
promoting  the  fine  arts,  the  receipt  of  money,  as  above,  in  the  course  of 
such  exhibitions  did  not  affect  the  exemption. 

3.  In  the  trust  deed  of  the  society  was  a  power  to  use  the  premises  **  for 
the  imparting  and  diffusion  of  education  and  knowledge  consistent  with  the 
general  purposes  of  the  institution  " : 

Held,  that  these  words  did  not  authorize  the  use  of  the  buildings  for  the 
diffusion  of  education,  or  knowledge,  except  as  connected  with  the  general 
purposes  of  the  institution,  viz.  the  promotion  of  science,  literature  and 
the  fine  arts ;  and  therefore  did  not  prejudice  the  exemption. 

4.  The  trust  deed  of  the  society  contained  a  provision  that  on  its  dissolu- 
tion the  property  should  be  sold,  and  the  proceeds  divided  among  the  then 
members : 

Held,  that  this  was  no  answer  to  the  claim  of  exemption :  the  provision 
not  appearing  by  the  case  to  be  a  pretext  for  accumulation. 

On  appeal  to  the  Manchester  Quarter  Sessions  by  the  trustees  of 
the  Bojal  Manchester  Institution  against  the  after  mentioned  poor 
rate,  the  Sessions  ordered  the  rate  to  be  amended  by  striking  out 
the  assessment  on  the  premises  called  "  The  Boyal  Institution " 
occupied  by  the  society  called  ''  The  Boyal  Manchester  Institution/' 
subject  to  the  opinion  of  this  Court  on  a  special  case,  which  was 
stated  in  substance  as  follows. 

The  material  ground  of  appeal  was  that  the  premises  were 
exempt  under  stat.  6  &  7  Vict.  c.  36.    It  was  admitted  that  the 

(1)  Savoy  OvereeerB  v.  Art  Union  of  LoncUm  [1896]  A.  0.  296,  307,  66  L  J. 
IL  0.  161,  74  L.  T.  497. 
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Rbo.        rate  was  (except  as  to  the  liability  of  the  property  to  be  rated)  duly 
OvE^BEBs    made,  and  that,  if  the  ^property  was  liable,  the  appellants  were 
0HB8TBB.     proper  persons  to  be  rated  in  respect  of  it :  and  that  the  barrister 
r  *450  ]       appointed  to  certify  the  rules  of  friendly   societies  had  certified 
that  the  society  was  entitled  to  the  benefit  of  stat.  6  &  7  Vict.  c.  86. 
The  case  stated  that  the  building  in  question  was  built  by  the 
society  from  funds  subscribed  by  a  number  of  shareholders;  and 
that  the  property  is  now  vested  in  trustees  upon  trust  to  permit 
the  same  to  be  used  for  certain  purposes  connected  with  literature 
and  the  fine  arts :  That  the  society  lets  off  rooms  in  the  building 
and  cellars  under  the  same  at  rents  (stated  in  the  case  to  amount 
in  all  to  2021.  per  annum)  to  tenants,  one  of  whom  occupied  his 
part  as  a  bonded  wine  vault :  these  tenants  were  separately  rated : 
That  the  rents  received  from  the  tenants  form  part  of  and  are 
applied  as  the  general  funds  of  the  society :  That  the  funds  of  the 
society  are  derived  partly  from  contributions  as  mentioned  by 
the  rules :  That  the  institution  is  occupied  by  the  said  society  and 
used  by  it  for  carrying  out  its  purposes  as  follows:  lectures  are 
given  there  upon  literary  and  scientific  subjects,  to  which  the 
members  have  free  admittance ;  and  officers,  literary  and  scientific 
persons,    artists    and    strangers    are    admitted    gratuitously    on 
application  to  the  council:  That  the  lectures  are  paid  for  by  the 
society,  or  delivered  gratuitously:   That  the  lecture  theatre  has 
occasionally  been  lent  or  let  to  other  societies,  but  not  during  the 
present  year  or  since  the  rules  of  the  society  were  certified :  That 
conversaziones,  soirees  or  other  meetings  of  the  members  are  held 
on  certain  evenings  during  the  winter  mouths,  to  which  the  person 
reading  the  paper  can  invite  twenty  friends,  and  the  chairman 
[  *45i  ]       of  the  meeting  ten  friends,  and  the  ^leading  literary  and  scientific 
persons  of  the  neighbourhood  have  free  admission :  That  exhibitions 
of  paintings  and  works  of  art  are  annually  or  more  frequently  held, 
to  which  members  are  admitted  free,  and  strangers  on  payment  of 
an  entrance  fee:   the  carriage  of  the  paintings  to  and  from  the 
exhibition  is  paid  by  the  society;  but  for  those  paintings  coming 
from  a  distance  which  may  be  sold  at  the  exhibition  the  society 
deduct  five  per  cent,  on  the  price  at  which  the  paintings  are  sold, 
to  defray  the  expense  of  carriage,  no  deduction  being  made  from 
the  price  of  paintings  by  local  artists ;  this  percentage  is  paid  into 
the  general  fund,  but  does  not  amount  to  the  expenses  of  carriage : 
books  containing  the  names  and  addresses  of  the  artists  and  the 
prices  of  their  paintings  are  also  placed  in  the  exhibition  room 
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daring  the  exhibition  of  paintings,  and  the  officer  of  the  institution        Bbo. 
in  attendance  has  permission,  upon  which  he  occasionally  acts,  to    oyrrserrs 
sell  the  same  on  behalf  of  the  artists  at  the  prices  fixed  by  them,      ^^  ^^^' 

0HK8TKB* 

and  mark  the  pictures  as  sold ;  and  an  officer  of  the  society  receives 
the  purchase-money  of  pictures  so  sold  and  hands  the  same  over 
to  the  artists  after  deducting  the  percentage  above  mentioned. 
That  the  artists  occasionally  sell  their  pictures  themselves  during 
the  continuance  of  the  exhibition,  and  pictures  sold  before  the 
opening  of  the  exhibition  are  frequently  exhibited,  as  well  as  pictures 
not  intended  for  sale.  That  no  rate  laid  since  the  passing  of  stat.  6 
&  7  Vict.  c.  86,  has  been  paid  hitherto  in  respect  of  the  institution, 
nor  has  any  attempt  been  made  to  enforce  such  payment. 

By  the  deed  of  settlement  of  the  real  estate  of  the  Boyal 
Manchester  Institution,  dated  26th  December,  1882,  it  appears 
that  two  plots  of  land  were  purchased  for  the  ^respective  sums  [  *452  ] 
of  7212.  and  8,0002.  (subject  to  the  payment  of  certain  rents 
reserved  thereout),  and  that  the  trustees  of  the  institution  were 
to  be  seised  and  possessed  of  the  same  on  trust  to  permit  the  same 
''  to  be  used  and  employed  as  a  museum  or  place  of  exhibition  for 
works  of  art  and  science,  antiquities  and  specimens  of  natural 
history,  and  for  the  delivery  of  public  lectures  on  subjects  of 
science,  literature  or  the  arts,  and  otherwise  for  the  imparting  and 
diffusing  of  education  and  knowledge  consistent  with  the  general 
purposes  of  th^  said  institution,  and  to  be  in  all  respects  conducted 
and  managed  as  the  council  for  the  said  institution  for  the  time 
being  shall  from  time  to  time  direct,  subject,  nevertheless,  and 
according  to  the  regulations  of  the  institution  for  the  time  being." 
The  deed  of  settlement  also  contains  provisions  that  the  trustees 
of  the  institution  for  the  time  being,  in  case  the  institution  shall 
be  duly  dissolved  in  the  manner  and  with  the  consent  in  that 
behalf  required  by  the  regulations  thereof  for  the  time  being,  shall 
sell  the  land  belonging  to  the  institution  and  shall  pay  the  moneys 
arising  therefrom  to  the  council  of  the  institution  for  the  time 
being,  to  be  by  them  applied  to  and  amongst  the  several  persons 
who  at  the  time  of  such  dissolution  shall  be  hereditary  life 
governors  of  the  institution,  the  share  of  each  hereditary  governor 
in  such  moneys  bearing  to  the  share  of  each  governor  the  proportion 
of  three  to  two.  A  power  is  also  given  by  the  said  deed  of  settle- 
m^it  to  the  trustees  according  to  the  written  request  and  direction 
of  the  council  for  the  time  being  *'  from  time  to  time  to  lease  and 
demise  any  part  of  the  said  hereditaments  and  premises  which  may 
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Reg.  not  be  deemed  requisite  for  the  purposes  of  the  said  institution." 
OvERSBKBs  By  the  deed  of  settlement  *of  the  personal  estate  of  the  Boyal 
^^^t^i  Institution,  also  dated  26th  December,  1882,  it  appears  that  on  the 
[  *463  ]  formation  of  the  said  institution  certain  regulations  were  agreed 
upon  for  the  better  management  thereof,  and  divers  other  regula- 
tions, either  altering  or  repealing  certain  of  the  original  regulations 
or  in  addition  thereto  or  substitution  thereof,  had  been  since  from 
time  to  time  made  and  agreed  upon,  and  that  the  then  existing 
rules  of  the  said  institution  were  specified  in  a  schedule  thereunder 
written.  And  also  that  a  permanent  fund  had  been  raised  and 
vested  in  trustees  for  the  said  institution,  who  had  appropriated  to 
the  erection  of  the  building  7,280Z.  8a.  9d.  Provisions  are  contained 
for  appropriating  and  paying  part  of  certain  subscriptions  and  pay- 
ments, imposed  and  made  payable  on  the  admission  of  hereditary 
and  life  governors,  to  the  trustees  to  maintain  and  increase  the 
permanent  fund  until  it  amount  to  10,0002.  (including  the  said  sum 
of  7,2802.  88.  9d.).  Provisions  similar  to  those  contained  in  the 
deed  of  settlement  of  the  real  estate  are  also  contained  in  the 
settlement  of  the  personal,  for  the  sale  and  conversion  into  money 
of  the  said  personal  estate  and  effects  of  the  institution,  and  the 
division  of  the  moneys  arising  therefrom,  in  case  of  a  dissolution, 
among  the  then  hereditary  governors  and  life  governors. 

By  regulations  contained  in  the  schedule  (amongst  others  which 
were  set  out  in  the  case)  it  was  provided  that /'any  new  or 
additional  regulations  for  the  management  of  the  institution  might 
from  time  to  time  be  made,  and  the  existing  regulations  of  the 
institution  for  the  time  being  or  any  of  them  (except  the  regulation 
respecting  the  dissolution  of  the  institution)  be  repealed  and 
[•454]  altered."  That  "every  present  or  future  hereditary  *governor 
shall  be  entitled  to  transfer  his  or  her  share  and  privileges,  rights 
and  interests  to  any  person  whatsoever,  provided  that  on  every 
transfer  as  last  aforesaid  the  sum  of  101.  lOs.  shall  be  paid  to  the 
lunds  of  the  institution."  And  "  that  all  the  funds  and  mbneys  of 
the  institution  shall  during  the  subsistence  thereof  be  applied  by 
or  by  the  direction  of  the  council  in  paying  the.  debts  and  demands 
for  the  time  being  owing  by  the  institution  and  in  carrying  out  the 
purposes  thereof,  namely,  the  promotion  of  literature,  science  and 
the  arts,  in  such  manner  as  the  council  may  think  proper ;  but  no 
dividend,  gift,  or  bonus  in  money  shall  at  any^time  or  under  any 
circumstances  be  made  unto  or  between  the  go.vernors  or  members 
of  the  institution  or  any  of  them." 
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If  the  Court  should  be  of  opinion  that  the  appellants  had  established        Rbq. 
their  claim  of  exemption  under  stat.  6  &  7  Vict.  c.  86,  the  order  of    ovebsbrrs 
Sessions  was  to  be  confirmed  and  therate  amended  accordingly;  other-      ^^.!!:!^r» 
wise  the  order  of  Sessions  was  to  be  set  aside  and  the  rate  confirmed. 

The  case  was  argued  in  this  Term  (i). 

Crompion  and  Holland,  in  support  of  the  order  of  Sessions : 

Stat.  6  &  7  Vict  c.  86,  s.  1,  enacts  that  no  person  shall  be  liable 
to  be  rated  **  in  respect  of  any  land,  houses,  or  buildings,  or  parts 
of  houses  or  buildings,  belonging  to  any  society  instituted  for 
purposes  of  science,  literature,  or  the  fine  arts  exclusively,  either  as 
tenant  or  as  owner,  and  occupied  by  it  for  the  transaction  of  its 
business,  and  for  carrying  into  effect  its  purposes,  ^provided  that  [  *455  ] 
such  society  shall  be  supported  wholly  or  in  part  by  annual 
voluntary  contributions,  and  shall  not,  and  by  its  laws  may  not, 
make  any  dividend,  gift,  division,  or  bonus  in  money  unto  or 
between  any  of  its  members ; "  and  provided  that  such  society 
shall  obtain  the  certificate  after  mentioned.  The  question  here  is 
whether  the  premises  fall  within  this  exemption,  as  part  of  a 
building  occupied  &c.  One  point  made  at  the  Sessions  was,  that 
part  of  the  building  was  let  to  tenants,  and  occupied  by  them  not 
for  the  purposes  of  the  institution,  and  that  the  society  received 
the  rent.  The  tenants  are  no  doubt  rateable  for  the  part  of  the 
building  occupied  by  them ;  but  the  receipt  of  rent  does  not  take 
away  the  exemption  as  to  so  much  as  the  society  occupies.  The 
statute  contemplates  that  the  society  may  be  in  part  supported  by 
property  of  its  own,  provided  it  be  in  part  supported  by  annual 
voluntary  contributions.  It  also  contemplates  that  the  society 
may  occupy  part  only  of  a  building ;  and,  if  it  do  bond  fide  occupy 
a  part  for  the  purposes  of  the  society,  that  part  is  exempted  from 
rateabiUty.  The  society  in  the  present  case  does  not  permit  any 
one  to  occupy  the  portion  of  the  premises  in  question.  That  makes 
the  distinction  between  this  case  and  Purvis  v.  Traill  {2).  There 
the  society  was  formed  without  doubt  for  literary  and  scientific 
purposes,  but  the  premises  which  it  was  sought  to  exempt  from  the 
rate  were  not  occupied  for  carrying  into  effect  those  purposes. 
The  society  allowed  them  to  be  occupied  for  miscellaneous  objects, 
exhibitions  of  dwarfs  and  Indians,  *and  meetings  for  the  purpose       [  *466  ] 

(1)  Jaaaary    19th.      Before    Lord     the  Central  Criminal  Court. 
Campbell,     Ch.    J.,     Coleridge     and  (2)  77  B.  B.  639  (3  Ex.  344). 

Wightman,  JJ.*  Patteeon,  J.  was  at 
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Rko.        of  petitioning  Parliament  on  subjects  alien  from  literature,  science 

OvBRSKEss    and  the  fine  arts.    The  Court  of  Exchequer  decided  that  the 

CHBSTKB,     society  occupied  for  a  purpose  foreign  to  its  original  institution, 

and    that    there  was    therefore  no  exemption.     But    here    the 

occupation  is  found  to  be  for  the  proper  purposes. 

Then  the  objection  is  made,  that  the  society  use  these  premises 
as  a  place  in  which  to  exhibit  pictures,  and  derive  a  revenue  from 
the  payment  at  the  door,  and  receive  a  commission  on  the  price  of 
such  pictures  as  are  sold :  and  it  will  be  said  that  this  in  effect 
makes  them  occupy  the  premises  beneficially  as  picture  brokers. 
Under  this  statute  it  is  wholly  immaterial  whether  the  occupation 
is  beneficial  or  not.  The  scheme  of  stat.  6  &  7  Vict.  c.  86,  is  to 
encourage  societies  instituted  for  particular  purposes  and  bond  fide 
occupying  the  premises  for  those  purposes :  it  is  difficult  to  devise 
a  more  effectual  method  for  the  promotion  of  painting  than  by 
exhibiting  the  works  of  artists  and  facilitating  their  sale ;  and,  if 
in  the  course  of  doing  so  a  revenue  accrues,  it  is  raised  and  is 
bond  fide  spent  in  furtherance  of  these  objects  for  which  the 
society  is  instituted.  A  revenue  might  be  raised  to  such  an  extent 
and  in  such  a  manner  as  to  lead  to  the  inference  that  the  occupa- 
tion was  not  bona  yi(fe  for  those  purposes  :  perhaps  in  every  case  it  is 
a  question  of  fact  whether  the  occupation  is  bond  fide  for  the  one 
set  of  objects  or  the  other.  But  here  the  Sessions  have  drawn  the 
inference  that  the  occupation  was  in  furtherance  of  the  fine  arts. 
The  objections  made  to  the  particular  provisions  of  this  deed 
[  •457  ]  are  in  effect  all  removed  by  the  judgment  *of  this  Court  in 
Churchwardens  of  Birmingham  v.  Shaw  (i). 

Pashley  and  Wheeler^  contra  : 

Stat.  6  &  7  Vict.  c.  36,  creates  an  exemption  from  the  general 
liability  to  poor  rate,  and  is  therefore  to  be  construed  strictly: 
Reg.  V.  Pocock  (2).  The  word  "  exclusively,"  used  in  sect.  1,  must 
be  taken  to  override  the  whole  of  that  section.  The  society  must 
be  instituted  exclusively  for  the  purposes  mentioned  in  the  Act,  and 
the  premises,  to  be  exempted,  must  be  occupied  exclusively  for 
carrying  into  effect  its  purposes:  Purvis  v.  !/VaiW(3).  Now  the 
deed  in  the  present  case  authorises  employment  of  the  premises  for 
the  delivering  of  "  public  lectures  on  subjects  of  science,  literature 
or  the  arts,  and  otherwise  for  the  imparting  and  diffusing  of 

(1 )  74  B.  B.  523  (10  a  B.  868).  743). 

(2)  70  B.  K.  606  (8  Q.  B.  729,  740,  (3)  77  B.  B.  639  (3  Ex.  344). 
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education  and  knowledge,"  porposes  which,  however  laudable,  are        Rsa. 
predaely  those  which  in  Reg.  v.  Pocock  (1)  were  held  not  within    oniuBBBB 
Stat.  6  &  7  Vict.  c.  86.  Z^l^ 

0HE8TSB. 

Then,  the  actual  occupation  is  not  exclasively  for  the  purposes 
of  the  statute.  Money  is  earned  by  commission  on  the  pictures 
sold ;  and,  if  a  valuable  picture  be  sold,  the  commission  may  be  a 
considerable  sum.  The  society  in  effect  carry  on  the  trade  of 
brokers  as  the  Baptist  Society  did  that  of  booksellers  in  Reg.  v. 
Baptist  Missionary  Society  (2). 

(GoLBRiDOE,  J.:  In  that  case  the  question  was  whether  the 
occupation  was  beneficial :  here  the  question  is  whether  the  case 
is  within  the  exemption  in  stat.  6  &  7  Vict.  c.  86.  If  the  society 
deviate  from  the  purposes  of  the  Act,  whether  a  profit  is  made  or 
not,  the  premises  are  occupied  for  other  purposes  *than  those  [  *458  ] 
which  give  the  statutory  exemption.  But  I  do  not  see  that,  if  they 
are  otherwise  within  the  exemption,  the  fact  of  the  occupation  being 
beneficial  takes  them  out  of  it.) 

Lastly,  the  clause  providing  that  the  accumulated  fund  shall,  at  the 
dissolution  of  the  society,  be  divided  among  the  members,  brings 
the  case  within  the  first  proviso  in  section  1.  This  society  may  in 
fact  become  a  tontine. 

Cur.  adv.  vult. 

Lord  Gampbbll,  Ch.  J.,  in  the  same  Term  (January  28th),  delivered 
the  judgment  of  the  Coubt  : 

We  are  of  opinion  that  this  case  cannot  be  materially  distinguished 
from  The  Birmingham  Library  case  (a),  the  authority  of  which  was 
not  disputed  on  the  part  of  the  respondents.  The  Boyal  Man- 
chester Institution  appears  to  us  to  be  established  exclusively  for 
purposes  of  science,  literature  and  the  fine  arts;  it  is  supported 
wholly  or  in  part  by  annual  voluntary  contributions ;  and  by  its 
laws  it  may  not,  while  it  subsists,  make  any  dividend,  gift  or  divi- 
sion or  bonus  in  money  unto  or  between  any  of  its  members.  The 
members  seem  to  have  in  view  sincerely  and  disinterestedly  what 
they  profess,  and  not  to  have  for  their  chief  object  their  own 
recreation  and  amusement.  The  building  was  erected  from  funds 
subscribed  by  shareholders,  and  it  is  vested  in  trustees  upon  trust 

(1)  70  E.  B.  606  (8  Q.  B.  729,  740,  (3)  Ohurchivurdena  0/ Birmingham  y. 
743).                                                               Shaw,  74  B.  B.  523  (10  Q.  B.  868). 

(2)  10  M  B.  884. 


536  1851.     Q.  B.     16  Q.  B.  458—460.  [r.b- 

Ria.        to  permit  it  to  be  used  for  the  purposes  of  literature,  science  and  the 
OvEiuKBKs    ^^  ^^^^'    Lectures  are  given  there  upon  literary  and  scientific 
oHBSTBB      subjects,  to  which  officers  in  the  army,  literary  and  scientific 
persons,  artists,  and  other  strangers,  are  admitted  gratuitously  on 
[  U59  ]      *application  to  the  council.    Any  of  the  lectures  which  are  not 
given  gratuitously  are  paid  for  by  the  society.     At  the  conversa- 
ziones, soirees  and  other  meetings,  literary  and  scientific  papers 
are  read,  the  person  who  reads  a  paper  having  the  power  to  invite 
twenty  friends,  and  the  leading  literary  and  scientific  persons  in 
the  neighbourhood  having  free  admission.    Booms  in  the  institu- 
tion are  devoted  to  the  exhibition  of  paintings;   and  artists  are 
assisted  in  the  sale  of  their  works,  without  any  view  to  profit  on 
the  part  of  the  society.    There  is  likewise  a  museum  for  antiquities 
and  specimens  of  natural  history.    The  expense  is  chiefly  defrayed 
by  the  subscriptions  of  the  members. 

This  being  primd  facie  a  society  within  the  scope  of  the  Act  of 
Parliament,  we  have  to  examine  the  objections  made  to  the  exemp- 
tion claimed.  The  first  is  founded  on  a  power  vested  in  the  trustees 
to  let  off  any  part  of  the  building  not  required  for  the  uses  of  the 
society.  A  part  is  let  off  to  tenants ;  but  for  this  part  the  exemp- 
tion is  not  claimed  and  the  tenants  are  rated.  The  Greenwich  case 
(Purvis  V.  Traill  (!) )  therefore  does  not  apply ;  for  there  the  premises 
for  which  the  exemption  was  claimed  were  let  at  a  profit  for  the 
exhibition  of  dwarfs  and  wild  Indians.  The  case  here  finds  that 
''  the  rents  received  from  the  tenants  form  part  of  and  are  applied 
as  the  general  funds  of  the  society." 

Another  objection  is  made  upon  the  fact  that,  when  paintings 
coming  from  a  distance  are  sold  at  the  exhibition,  the  society 
deducts  five  per  cent,  on  the  price ;  which  is  represented  as  a 
[  *460  ]  commission,  and  evidence  of  ^carrying  on  a  trade  for  profit.  But 
the  case  finds  that  the  society  pays  the  carriage  of  these  paintings, 
and  that  this  per-centage  is  applied,  but  does  not  suffice,  to  defray 
the  expense  of  the  carriage.  No  deduction  is  made  from  the  price 
of  paintings  exhibited  by  resident  artists.  The  arrangement 
complained  of,  therefore,  is  evidently  made  with  a  view  to  the 
encouragement  of  the  fine  arts. 

The  next  objection  arises  from  an  expression  in  the  trust  deed, 

that  the  building  is  to  be  used  for  the  exhibition  of  works  of  art  Sec. ; 

for  the  delivering  of  lectures  on  subjects  of  science,  literature  or  the 

arts,  *'  and  otherwise  for  the  imparting  and  diffusing  of  education 

(1)  77  B.  &.  639  (3  Ex.  314). 
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and  knowledge."  It  is  argued  that  this  woald  authorize  any  Bbg. 
system  of  religious  or  secular  education,  which,  on  the  authority  of  ovkrhkbrs 
Reg.  V.  Pocock  {^),  cannot  be  considered  as  coming  within  the  scope 
of  stat.  6  &  7  Vict.  c.  86.  The  education  and  knowledge,  here 
mentioned,  might  have  been  fairly  inferred  to  be  such  as  is  to  be 
communicated  by  lectures,  the  exhibition  of  paintings,  and  other 
methods  of  the  same  nature :  but,  to  remove  all  doubt  upon  the 
subject,  the  words  are  added  ''  consistent  with  the  general  purposes 
of  the  said  institution."  We  do  not  think  that  a  school  for 
elementary  education,  or  for  Bible  reading,  or  for  training  teachers, 
would  be  consistent  with  these  purposes. 

It  is  then  said  that  this  is  a  society  for  profit,  because  strangers 
are  admitted  to  the  exhibition  of  paintings  &c.  on  paying  a  small 
fee  at  the  door ;  but  the  money  thus  received  is  applied  to  the 
purposes  of  the  society,  and  *may  be  considered  as  the  voluntary  [  *46i  ] 
contribution  of  the  visitors  who  for  the  time  are  admitted  to  the 
privilege  of  members. 

Lastly  comes  the  objection  that  by  the  deed  of  settlement  it  is 
expressly  declared  that,  upon  the  dissolution  of  the  society,  the 
property  belonging  to  it  is  to  be  sold,  and  the  proceeds,  after  payment 
of  debts,  are  to  be  divided  among  the  members.     This  is  not  against 
any  positive  prohibition  in  the  statute :  but  the  respondents'  counsel 
suggest  that  it  might  enable  the  members  to  accumulate  a  large 
capital  and  to  divide  it  among  themselves  increased  by  the  saving  of 
the  poor  rates.    This  deed  of  settlement,  however,  only  expresses  a 
power  which  would  impliedly  belong  to  the  trustees  and  the  members, 
and  which  was  relied  upon  in  the  Birmingham  case.    Lord  Dbnman, 
delivering  the  judgment  of  the  Court  there,  says  (2) :  "  No  law  of  the 
society  can  prevent  its  dissolution,  and  a  consequent  division  of 
the  common  stock ;"  ''this  sort  of  division"  ''the  Legislature  did 
not  intend  to  prevent."    If  any  such  scheme  of  accumulation  as  is 
suggested  could  be  proved  to  have  been  laid,  then  the  society  would 
not  be  established  "  for  purposes  of  science,  literature,  or  the  fine 
arts  exclusively;"  but  here  there  is  no  reason  to  suppose  that  any 
view  to  profit  is  entertained  ;  ^and  therefore  the  ultimate  right  to  a 
dividend  after  the  society  is  dissolved  is  no  answer  to  the  claim  of 
exemption  while  the  society  exists  and  honestly  pursues  the  laudable 
objects  for  which  it  was  instituted. 

Upon  the  whole  we  are  of  opinion  that  the  Recorder  decided 
properly  in  amending  the  rate  by  striking  out  *the  assessment  upon       {  *462  ] 
p)  70  B.  K.  606  (8  a  B.  729).  (2)  "H  E.  B.  523  (10  Q.  B.  878). 
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Reg.        the  society,  and  that  the  rale  for  quashing  the  order  of  Sessions 
0VER8KBBB    ought  to  bo  dischargod. 

l!»JS^r»  Order  of  Sessions  confirmed. 

Ride  to  quash  discharged. 


1851.  EEG.  V.  EGBERT  BRANDT  and  Others  (1). 

Jan.  19,  28.  ^jg  q  3  462—471 ;  S.  C.  20  L.  J.  M.  C.  119 ;  Id  Jur.  223.) 

[  462  ]  A  society  was  by  its  rules  declared  to  be  instituted  "  exclusi?ely  "  for 

*'  the  promotion  of  the  science  or  art  of  music  within  the  town  of  M.,  by  the 
giving  of  concerts  or  other  musical  performances  at  the  Concert  Hall  now 
belonging  to  the  institution."  The  hall  was  occupied  for  the  purpose  of 
giving  concerts,  to  which  members  of  the  society,  and  persons  having 
tickets  which  members  had  authority  to  give,  were  admitted.  These  con- 
certs were  much  sought  after ;  the  music  was  of  a  high  order ;  and  the  art 
of  music  was  promoted  in  consequence  iu  M.  All  the  formal  requisites  to 
biing  a  society  within  the  Scientific  Societies  Act,  1843  (6  &  7  Vict.  c.  36), 
s.  1,  had  been  complied  with.  The  society  were  rated  in  respect  of  their 
occupation.  On  one  occasion  before  the  time  of  the  rate,  the  society  had 
granted  the  use  of  the  hall  gratuitously  for  a  concert,  the  proceeds  of  which 
were  given  to  a  charity.  The  Sessions  on  appeal  confirmed  the  rate,  subject 
to  a  case: 

Held,  that  the  casual  use  of  the  Concert  Hall  in  one  instance  for  a  purpose 
of  charity  before  the  rate  did  not  affect  the  claim  to  exemption :  But,  Held 
that  the  society,  though  instituted  for  the  purpose  of  promoting  the  fine 
arts,  and  producing  that  effect,  was  not  exempt,  since  it  appeared  that  the 
promotion  of  the  fine  arts  was  not  the  primary  object  of  the  society,  but 
only  incidental,  the  primary  object  being  the  giutificatiou  of  the  subecribeis. 

On  appeal  to  the  Manchester  Quarter  Sessions  against  a  rate  for 
the  relief  of  the  poor  of  the  township  of  Manchester,  the  Sessions 
confirmed  the  rate,  subject  to  the  opinion  of  this  Court  on  a  case, 
the  substance  of  which  was  as  follows. 

The  appellants  were  rated  as  occupiers  of  a  building  called  the 
**  Concert  Hall,"  which  was  built  by  a  society  called  "  The  Man- 
chester Concert  Hall,"  partly  from  funds  subscribed  by  about  eighty 
individuals  who  were  among  the  first  subscribers  to  the  society  or 
institution,  and  was  held  in  trust  to  secure  to  the  above  parties  the 
money  so  advanced  and  interest,  and,  subject  to  that  interest,  for 
t  *'*<>3  ]  ♦ijJjq  g^jj  society.  The  money  so  advanced  was  originally  8,00(M. 
The  society  is  composed  of  six  hundred  members,  comprising 
a  Peer  of  the  realm,  clergymen,  baronets,  members  of  Parliament, 
magistrates,  barristers-at-law,  doctors  of  medicine  and  other  pro- 
fessional men,  bankers,  and  merchants,  who  are  admitted  by  ballot, 

(1)  Cited,  Commiasioners  of  Inland  Overaeers  v.  Art  Union  of  London 
Revenue  v.  Forrest  (1890)  15  App.  Cas.  [1896]  A.  C.  296,  308,  65  L.  J.  M.  C, 
334,  339,  60  L.  J.  a  B.  281 ;  /Savoy      161,  74  L.  T.  497.— A.  C. 
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and  Yfho  respectively  pay  an  annual  subscription  of  51.  Ss. ;  and  of        rbo. 
quasi  members  who  are  also  admitted  by  ballot,  and  who  respectively      bbandt. 
pay  an  annual  subscription  of  21. 128.  6d.   The  society  or  institution 
is  wholly  supported  by  these  annual  subscriptions.  Copies  of  the  rules 
of  the  society  and  of  the  deed  declaring  the  trusts  of  the  Concert  Hall 
accompanied  and  were  to  be  deemed  as  forming  part  of  the  case. 

The  society  has  in  the  building  an  organ  which  cost  about  6002., 
as  also  two  ornamental  looking-glasses  let  into  the  panelling  of  the 
room,  which  cost  about  200/.,  also  chairs,  cushions  and  other  furniture : 
these  have  all  been  paid  for  out  of  the  funds  of  the  society.     The 
annual  subscriptions  amount  to  upwards  of  8,000Z. :  the  chief  rent 
and  costs  of  repairs  of  the  building  and  additional  furniture  are 
paid  out  of  this  fund.    The  debt  has  been  reduced  from  time  to 
time  (and  will  be  so  until  paid  off)  by  payments,  out  of  the  funds  of 
the  society,  of  sums  of  money  among  the  lenders,  all  of  whom  were 
Bubscribers  to  or  members  of  the  society,  but  some  have  ceased  to 
be  80.    The  number  of  members  or  subscribers  being  limited,  persons 
desirous  of  being  subscribers  and  who  are  on  the  list  of  candidates 
have  to  wait  until  vacancies  occur.    Any  member  or  subscriber  may 
at  any  time  of  his  own  free  will  and  pleasure  cease  to  be  a  subscriber 
or  member  of  the  society.    The  *said  building  is  used  by  the  society      [  •464  ] 
for  the  giving  of  concerts  and  musical  entertainments  to  the  sub- 
scribers and  parties  admitted  by  tickets  issued  to  subscribers.    It  is 
also  used  for  the  meetings  of  the  subscribers  at  which  the  financial 
business  is  transacted,  and  for  the  meetings  of  the  members  of 
the  different  committees  of  the  society.    Each  subscriber  is  entitled 
to  receive  and  does  receive  two  tickets  for  admission  to  each  public 
or  dress  concert,  which  tickets  are  transferable  to  ladies  generally, 
and  to  gentlemen  who  do  not  reside  within  six  miles  of  Manchester, 
and  to  the  quasi  subscribers  who  have  no  tickets  issued  to  them.    Of 
these  public  or  dress  concerts  there  are  about  seven  annually.    Each 
subscriber  and  each  qvasi  subscriber  is  also  entitled  to  admission 
for  himself  without  ticket  to  each  private  or  undress  concert ;  and 
each  subscriber  may  give  orders  for  the  admission  of  four  persons  to 
each  undress  concert :  there  are  about  six  undress  concerts  annually. 
Most  of  the  vocal  and  instrumental  performers  are  paid  out  of  the 
funds  raised  by  the  said  subscription.     The  expenditure  annually  on 
this  account  is  upwards  of  2,0002.     Printed  and  written  music  is 
also  purchased  for  the  use  of  the  said  society  out  of  its  funds.    The 
music  performed  and  practised  at  the  Manchester  Concert  Hall  is 
generally  speaking  of  a  high  class:  there  is  no  other  society  in 
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Rbo.  Manchester  where  music  of  a  high  class  is  performed :  it  has  tended 
Brandt.  to  the  promotion  of  music  in  the  town  and  neighbourhood  of  Man* 
Chester,  and  has  decidedly  improved  the  science  and  practice  of 
music.  The  society  spends  considerable  sums  of  money  among 
professors  of  music  and  musicians:  a  professor  of  music  highly 
[  ♦^es  ]  skilled  therein  has  been  induced  by  this  society  to  come  ♦from  the 
metropolis  and  settle  in  Manchester :  he  would  not  remain  were  the 
society  discontinued.  The  society  has  no  other  place  of  meeting 
than  the  said  building. 

One  concert  was  had  in  the  said  building  in  December,  1848,  for 
the  benefit  of  the  Manchester  Boyal  Infirmary,  to  which  the  public 
generally  were  admitted  by  tickets  issued  by  the  ofiScers  of  the 
infirmary.  The  sum  raised  by  the  infirmary  by  the  sale  of  tickets 
of  admission  to  this  concert  amounted  to  upwards  of  1,0002.  No 
portion  of  this  sum  was  received  by  or  came  into  the  hands  or  power 
of  the  subscribers  to  the  Concert  Hall  or  their  directors  or  treasurer, 
the  use  of  the  building  having  been  allowed  gratuitously  by  the 
directors  for  the  benefit  of  the  charity.  It  did  not  appear  that  any 
dividend,  gift,  division,  or  bonus  in  money  has  ever  been  made  to  or 
between  any  of  the  members  of  the  said  society  unless  as  aforesaid. 
It  was  admitted  that  the  rate  was  (except  as  to  the  liability  of  the 
said  building)  duly  made,  signed,  allowed  and  published,  and  that, 
if  the  said  property  be  liable,  it  is  properly  rated,  and  that  the 
appellants,  quoad  such  rate,  are  proper  persons  to  be  rated  in 
respect  thereof.  It  was  admitted  also  that  all  the  formal  requisites 
for  entitling  a  society  to  the  benefit  of  stat.  6  &  7  Vict.  c.  86,  had  been 
duly  complied  with. 

The  Becorder  was  of  opinion  that  the  institution  of  the  appellants 
came  within  the  exemption  of  the  above  statute,  but  that  they  were 
liable  to  be  rated,  inasmuch  as  the  said  building  was  used  for  the 
before-mentioned  concert  in  December,  1848,  and  he  accordingly 
confirmed  the  rate.  "  • 
If  the  Court  of  Queen's  Bench  should  be  of  opinion  that  the  said 
[  *466  ]  appellants  ought  to  be  rated  in  respect  of  ♦the  said  building,  the 
said  rate  was  to  stand  confirmed  ;  if  of  the  contrary  opinion,  thiQ 
rate  to  be  amended  by  striking  out  that  part  thereof  in  which 
the  appellants  are  so  rated. 

The  first  of  the  rules  of  the  society  (which  were  made  part  of  the 
case)  was  in  the  following  terms.  ''  The  purpose  of  this  institution 
is  and  shall  be  exclusively  the  promotion  of  the  science  or  art  of 
music  within  the  town  of  Manchester  by  the  giving  of  concerts  or 
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other  mnsical  performances  at  the  Concert  Hall  now  belonging  to  the  Kicg. 
institation,  or  at  any  other  place  withm  the  township  of  Manchester  bba^dt. 
as  may  be  provided  for  the  purpose,  pursuant  to  the  rules  of  the 
instifeution.  The  performances  to  be  open  to  the  subscribers  to  or 
members  of  the  institution,  and  to  ladies  or  strangers  introduced  by 
them,  or  otherwise  as  the  committee  of  management  from  time  to 
time  shall  direct,  within  the  restrictions  of  the  rules  of  the  institution : 
and  the  institution  to  be  supported  wholly  by  the  annual  voluntary 
contribution  of  its  subscribers  or  members." 

The  effect  of  the  other  rules  and  of  the  deed,  so  far  as  they 
showed  the  nature  of  the  institution,  sufficiently  appears  from  the 
statement  of  the  case  and  from  the  judgment. 

The  case  was  argued  in  this  Term  (i). 

Pitshley  and  Wheeler^  in  support  of  the  order  of  Sessions : 

Such  a  society  as  this  is  not  within  the  purview  of  stat.  6  &  7 
Vict.  c.  86.  It  was  not  the  intention  of  the  Legislature  to  make 
concerts  cheap  at  the  expense  of  the  parish.  Neither  music  nor 
dancing  is  an  art  which  can  *be  classed  with  science  or  literature.  [  *467  ] 
And  this  institution,  as  appears  by  the  rules,  is  in  the  nature  of  a 
club  for  the  gratification  of  its  members.  Even  if  the  society  be  in 
other  respects  within  the  scope  of  the  Act,  they  have  forfeited  their 
privilege,  as  the  building  has  not  been  occupied  ''  exclusively  "  for 
the  purposes  of  the  institution :  Purvis  v.  TraiU  (2). 

Crampton  and  Cleasbyy  contra : 

The  Becorder  was  right  in  thinking  that  this  society  was  within 
the  scope  of  the  Act,  but  was  wrong  in  his  decision  on  the  special 
ground.  First:  music  is  one  of  the  fiQe  arts,  and  therefore  a 
society  for  th%  purpose  of  promoting  music  is  within  the  scope  of 
stat.  6  &  7  Vict.  c.  86. 

(LoBD  Campbell,  Gh.  J. :  You  may  assume  that  proposition.) 

That  the'  members  of  this  society  derive  pleasure  from  these 
concerts  is  true ;  but  there  is  no  way  in  which  music  can  be  pro- 
moted except  by  public  performances :  and  if  the.  fact  that  pleasure 
is  derived  collaterally  by  its  members  from  the  promotion  of  its 
objects  deprives  a  society  of  the  exemption  given  by  the  statute, 
very  few  societies  will  be  exempt.    No  society  for  the  purposes  of 

(I)  January    19  th.      Before   Lord     Wightman^  J  J. 
CampbeU,    Ch.     J.,     Coleridge    and         (2)  77  fi.  K.  639  (3  Ex.  344). 
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req.        science,  for  instance,  can  be  carried  on  without  giving  pleasure  to 
Bbamdt.      those  engaged  in  those  pursuits,  and  probably  more,  in  many  cases, 
than  is  felt  by  musicians. 

(Lord  Campbell,  Gh.  J. :  I  have  not  a  doubt  that  Sir  Isaac 
Newton  took  the  most  intense  delight  in  pursuing  his  scientific 
researches.  But  do  you  say  that  a  common  musical  club  would,  if 
duly  enrolled,  be  within  the  statute?  And,  if  not,  how  do  yoa 
distinguish  the  society  in  the  present  case  ?) 

[  «468  ]  It  always  must  be  a  question  of  fact  in  each  ^particular  case, 
whether  the  principal  objects  of  the  society  be  bond  fide  those 
mentioned  in  the  statute,  and  the  gratification  of  the  members 
merely  collateral  and  ancillary.  In  the  present  case  the  Recorder 
has  found  the  fact  in  favour  of  the  society. 

Then,  as  to  the  special  ground  on  which  the  Recorder  decided 
the  case.  It  is  to  be  observed  that  the  user  of  the  premises  for  a 
purpose  of  charity  did  not  take  place  during  the  period  embraced 
by  the  rate  in  question.  A  single  act  of  user  for  a  different  purpose 
may  be  evidence  that  the  building  is  not  bond  fide  used  for  the 
purposes  of  the  society;  and  it  may  be  that,  as  a  matter  of  law,  a 
single  act  of  such  user  subjects  the  society  to  the  rate  for  that 
year  during  which  the  building  was  so  used,  though  this  is  ques- 
tionable; but  here  the  point  made  is  that  it  taints  either  the 
society  or  the  building,  in  such  a  manner  as  to  deprive  the 
premises,  in  all  time  to  come,  of  the  exemption  to  which  they 
would  otherwise  be  entitled. 

Cur.  adv.  vuU. 

Lord  Campbell,   Ch.  J.,  on  a    subsequent    day  in    this    Term 
(January  28th),  delivered  the  judgment  of  the  Court: 

In  this  case  we  are  of  opinion  that  the  ''  Manchester  Concert 
Hall "  is  liable  to  be  rated  to  the  relief  of  the  poor.  We  do  not 
think  that  the  society,  by  whom  it  is  occupied,  can  be  considered 
as  ''  instituted  for  purposes  of  science,  literature,  or  the  fine  arts 
exclusively."  We  do  not  doubt  that  music  is  one  of  the  fine  arts ; 
but  it  appears  to  us  that  the  principal  object  which  the  members 
[  •469  ]  have  in  view  is  their  own  amusement  and  not  *the  advancement  of 
the  art  from  which  that  amusement  arises.  Let  us  see  the  history 
and  nature  of  the  institution  as  detailed  in  the  case  submitted  to 
us.     The  "Concert  Hall"  was  built,  at  an  expense  of  8,(X)0{.,  by  the 
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Manchester  Concert  Hall  Society,  the  money  being  borrowed  for  Ribo. 
that  purpose.  It  was  vested  in  trustees  to  secure  the  repayment  of  brandt. 
these  advances  with  interest,  and  subject  to  that,  in  trust  for  the 
society.  The  society  has  600  members,  consisting  of  Parliament 
men,  baronets,  bankers,  magistrates,  barristers-at-Iaw,  and  the 
wealthiest  inhabitants  of  Manchester,  with  a  Peer  of  the  realm  at 
their  head.  The  members  are  admitted  by  ballot,  and  pay  an 
annual  subscription  of  five  guineas ;  there  is  another  class  called 
quasi  members,  likewise  admitted  by  ballot,  who  pay  an  annual 
subscription  of  two  guineas  and  a  half.  The  subscriptions,  after 
Paying  the  current  expenses  of  the  institution,  go  to  keep  down  the 
interest  on  the  mortgage  debt,  and  to  pay  off  the  principal,  which 
is  now  reduced  to  6,0001.  Among  the  expenses  are  the  purchase  of 
an  organ  for  500L,  the  purchase  of  ornamental  mirrors  which  cost 
200Z.,  and  the  purchase  of  other  furniture  seemingly  of  a  very 
luxurious  description.  The  annual  subscriptions  exceed  8,0002. 
The  society  is  in  high  repute  and  eagerly  sought  after,  so  that,  the 
numbers  being  limited,  candidates  are  obliged  to  wait  for  years 
before  they  can  be  balloted  for.  The  building  is  used  for  the 
giving  of  concerts  to  the  subscribers  and  parties  admitted  by  tickets 
issued  to  the  subscribers.  The  concerts  are  divided  into  "dress 
concerts "  and  "  undress  concerts,"  which  are  respectively  subject 
to  various  regulations  particularly  defining  the  class  of  ladies  to 
whom  the  tickets  shall  be  transferable,  and  the  privileges  of  qtuisi 
subscribers.  Most  of  the  *vocal  and  instrumental  performers  are  [  •^^o  ] 
paid  out  of  the  funds  of  the  society,  while  some  of  the  members 
appear  to  perform  gratuitously. 

We  are  to  determine  whether  this  be  a  society  which  the  Legis- 
lature intended  to  exempt  from  the  payment  of  poor  rates,  not 
injuring  by  the  exemption  those  paupers  who  receive  parochial 
relief,  but  laying  an  additional  burden  upon  the  class  immediately 
above  them.  If  such  be  the  declared  intention  of  the  Legislature, 
we  are  bound  to  give  it  effect.  But,  although  the  object  of  this 
society  be  very  innocent  and  very  laudable,  and  the  art  of  music 
is  encouraged  by  their  devotion  to  it,  we  can  only  regard  them  as  a 
club  of  six  hundred  gentlemen  who  are  associated  for  the  amuse- 
ment  of  themselves  and  their  families.  In  considering  whether 
any  society  is  entitled  to  the  exemption  under  the  Act,  we  must 
see  whether  the  promotion  of  science,  literature  or  the  fine  arts  be 
the  primary  object  of  the  members :  if  it  be,  they  would  be  entitled 
to  the  exemption,  although  they  may  incidentally  enjoy  the  pleasure 
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Hbo.  which  arises  from  intellectual  and  refined  pursuits.  But,  where 
Bkandt.  their  own  amusement  is  their  primary  object,  we  think  it  was  not 
intended  to  give  them  any  such  premium  as  a  virtual  rate  upon  the 
inhabitants  of  the  parish  in  which  their  place  of  meeting  happens 
to  stand.  It  is  certainly  found  by  the  Sessions  that  a  taste  for 
music  has  been  promoted  in  Manchester  by  this  society ;  nay  that 
''  a  professor  of  music  highly  skilled  therein  has  been  induced  by 
this  society  to  come  from  the  metropolis  and  settle  in  Manchester," 
who  "  would  not  remain  there  if  the  society  were  discontinued." 
We  trust  that  the  society  may  long  flourish,  paying  its  poor  rates  : 
at  any  rate  we  cannot  distinguish  this  from  any  other  public 
[  *47i  ]  amusement  conducted  in  a  great  town  by  ^subscription.  If  a 
theatre  were  established  on  the  same  footing,  it  would  have  an 
equal  claim  to  exemption ;  and  the  same  arguments  might  be 
urged  in  favour  of  a  subscription  ball-room.  In  the  Greek 
mythology  there  was  a  muse  of  dancing  as  well  as  of  music. 

We  look  upon  this  institution  as  totally  different  from  the 
Birmingham  Library  (1)  or  the  Manchester  Institution  (2),  where 
the  members,  not  with  a  view  to  their  own  gratification,  but  to  the 
good  of  others  by  cultivating  in  them  a  taste  for  literature,  science 
and  the  fine  arts,  subscribe  money,  and  contribute  their  personal 
trouble,  and  may  therefore  be  fairly  supposed  to  be  objects  of 
the  special  favour  of  the  Legislature  at  the  cost  of  their  fellow 
parishioners. 

Had  this  musical  club  been  otherwise  entitled  to  the  exemption 
claimed,  we  should  not  have  thought  that  it  was  disentitled  by  the 
accidental  use  of  its  rooms  on  one  occasion  in  the  year  1848  for  a 
purpose  of  pure  charity :  but  we  think  that  on  broader  grounds  the 
Recorder  ought  to  have  held  that  the  rate  was  properly  imposed  ; 
so  that,  although  we  differ  from  him  in  his  ratio  decidendi^  we 
confirm  his  decision:  and  the  rule  for  quashing  the  order  of 
Sessions  will  still  be  discharged. 

Order  of  Seasiona  confirmed. 

(1)  Churchwardens  of  Birmingham  y.  (2)  Beg.  v.  Overaeera  of  Mancheat^f 

Shaw,  74  B.  B.  523  (10  Q.  B.  868).  ante,  p.  629. 
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EEG.  V.  GA8KELL(l).'  ism. 

(16  Q,  B.  472-479;  S.  0.  21  L.  J.  M.  C.  29;  15  Jur.  1166.)  

Premises,  called  the  Fortioo,  were  held  in  trust  for  a  society  oonfdBting  ^  ^ 
of  the  subscribers  for  the  time  being,  during  such  time  as  they  should  con- 
tinue members,  pay  their  subscriptions  (2/.  10«.  per  annum)  and  conform  to 
the  rules.  Their  number  was  400.  Books  and  new8pai)ers  were  provided 
out  of  the  annual  subscriptions.  The  Portico  consisted  of  a  library  of 
15,000  volumes  on  scientific  and  general  subjects,  for  reference  and  for 
circulation  among  the  subscribers :  a  reading-room,  containing  magazines, 
reviews,  and  other  periodical  works :  and  a  news-room,  in  which  were  the 
newspapers,  gazettes,  reports  of  the  markets,  notices  of  sales,  ftc. : 

Held,  that  the  society  was  not  exempt,  by  the  Scientific  Societies  Act, 
1643  (6  &  7  Vict.  c.  36),  from  poor  rate  in  respect  of  the  premises ;  for  that 

1.  The  purposes  to  which  they  were  appropriated  were  not  exclusively 
purposes  of  science,  literature  or  the  fine  arts :  and 

2.  The  promotion  of  these  was  not  the  primary  object  of  the  society^ 
inasmuch  as  the  use  of  the  premises  and  their  contents  was  confined  to  the 
members  themselves. 

WiLLUM  Gaskell  and  others,  being  assessed  for  the  relief  of  the 
poor  of  the  township  of  Manchester  in  respect  of  the  building  called 
the  Portico,  gave  notice  of  appeal  to  the  Sessions :  and  thereupon  the 
following  case  was  stated  for  the  opinion  of  this  Court,  by  consent 
and  by  order  of  a  Judge,  under  stat.  12  &  18  Vict.  c.  45,  s.  11. 

The  Portico  was  established  in  the  year  1810  for  the  purpose  of 
being  used,  and  was  and  is  now  used,  as  a  library  and  news-room, 
and  was  and  is  now  vested  in  trustees,  upon  trust  to  permit  the 
same  to  be  so  used  by  a  society  of  persons  consisting  of  the  share- 
holders and  subscribers  for  the  time  being,  during  such  time  as 
they  shall  continue  members  of  the  said  society  and  pay  their 
annual  and  other  subscriptions  thereto,  and  conform  to  the  rules 
for  the  time  being  of  the  said  society. 

The  Portico  was  erected  by  the  said  society,  and  the  books  and 
newspapers  belonging  to  the  society  have  been  and  are  purchased 
by  the  annual  subscriptions  of  the  members  of  the  society.  Pro- 
vision is  made  for  the  sale  of  the  Portico  and  personal  effects  on  the 
dissolution  *of  the  society,  and  for  the  division  of  the  net  residue  [  **73  ] 
of  the  moneys  to  be  so  produced  among  the  members  of  the  society. 
There  are  400  shareholders  or  proprietors,  who  are  at  liberty  to 
transfer  their  shares,  and  each  shareholder  must  pay  an  annual 
subscription  of  2{.  10«.,  and  he  has  then  the  full  benefit  of  the 
institution,  both  news-room  and  library.  The  institution  is 
managed  by  a  committee  of  shareholders  elected  annually  for  its 

ri)  Savoy   Overseers  v.   Art    Union  of  London  [1896]  A.   C.   296,   308,   66 
U  J.  M.  C.  161,  74  L.  T.  497. 
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Kbq.        government ;  and  a^librarian,  who  is  not  a  shareholder,  is  annually 
Gaskbll.     appointed  at  a  salary  of  lOOi. 

The  Portico  consists  of:  1.  A  library,  containing  upwards  of 
16,000  volumes  of  books  for  general  reference  and  for  circulation 
by  and  amongst  the  subscribers,  and  comprising  the  standard 
English  and  foreign  works,  as  well  on  scientific  subjects  as  in 
general  literature,  to  which  many  valuable  additions  are  continually 
made.  2.  A  reading-room  (leading  out  of  the  news-room)  supplied 
with  periodical  works,  pamphlets,  magazines  and  reviews.  8.  A 
news-room,  where  English  newspapers,  the  London  Gazette  and 
reports  of  the  markets  are  provided,  and  where  advertisements  of 
sales  &c.  are  occasionally  laid  on  the  table  by  individual  subscribers 
for  general  perusal.  The  commercial  and  general  directories  are 
also  provided,  and  are  preserved  in  the  library,  where  they  may 
be  referred  to  by  the  subscribers  for  any  information  required. 

The  Portico  is  supported  in  part  by  annual  voluntary  contributions, 
and  does  not,  and  by  its  laws  may  not,  make  any  dividend,  gift, 
division,  or  bonus  in  money  unto  or  between  any  of  its  members : 
and  at  the  time  of  making  the  said  rate  it  had  duly  obtained  the 
t  **74  I  certificate  of  Mr.  J.  Tidd  Pratt,  the  barrister-at-law  *appointed  to 
certify  the  rules  of  similar  societies  in  England. 

On  behalf  of  the  respondents  it  was  contended  that  the  Portico 
was  not  a  society  instituted  for  purposes  of  science,  literature  or 
the  fine  arts  exclusively;  and  that  the  appellants  cannot  claim 
exemption  from  rates  under  stat.  6  &  7  Vict.  c.  86.  On  behalf  of 
the  appellants  it  was  contended  that  the  Portico  is  entitled  to  claim 
such  exemption.  The  question  for  the  opinion  of  the  Court  was, 
whether  the  Portico  ought  to  be  exempt  from  payment  of  rates 
under  the  said  statute.  If  the  Court  should  be  of  that  opinion,  the 
rate  was  to  be  amended  by  striking  out  of  it  so  much  as  related  to 
the  assessment  of  the  Portico :  but,  if  the  Court  should  be  of 
opinion  that  the  Portico  ought  not  to  be  exempted,  then  the  rate 
was  to  stand  confirmed. 

Pashley,  for  the  respondents,  cited  lieg.  v.  Phillips  (i),  lieg.  v. 
Jones  (2),  Reg.  v.  Pococi  (3),  and  Churchwardens  of  Binningham  v. 
Shaw  (4) ;  and  he  contended  that  the  present  case  must  be  governed 
by  Reg.  v.  Brandt  (5),  where  the  Manchester  Concert  Hall  was  held 

(1)  70  B.  R.  617  (8  Q.  B.  746).        (4)  74  R.  B.  523  (10  Q,  B. 

(2)  70  B.  B.  600  (8  d  B.  719).        (5)  AnU,  p.  538. 

(3)  70  B.  B.  606  (8  Q.  B.  729). 
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not  to  be  exempt,  because  the  primary  object  of  the  institation  was        Rbq. 

not  the  promotion  of  literature,  art  or  science,  but  the  amusement     qaskelu 

of  the  members.     (He  read  the  judgment  in  that  case,  ante,  pp.  548, 

544,  from  "In  considering"  to  "fellow  parishioners.")     In  The 

Earl  of  Clarendon  v.  The  Rector  dtc.  of  St.  James,  Westminster  (l), 

*the  Court  of  Common  Pleas  appears  to  have  held  that  the  London       [  *^^^  ] 

Library  would  have  been  an  institution  exempt  from  rates  if  the 

building  had  been  exclusively  occupied  for  the  purposes  of  the 

institution ;  but  there  the  society  was  established  for  the  purpose 

of  keeping  and  using  a  library  and  for  nothing  more. 

r.  Jones,  contra .; 

It  appears  from  Churchwardens  of  Birmingham  v.  Shaw  (2)  that 
a  mere  library  is,  in  its  nature,  such  an  institution  as  the  statute 
exempts.  The  case  of  The  Birmingham  News-room  {Keg,  v. 
Phillips  (8) )  was  clearly  different,  for  the  room  there  was  a  place  of 
business.  In  Reg.  v.  Brandt  (a)  the  primary  object  was  social 
amusement.  Here  the  leading  object  is  the  keeping  up  a  library, 
which  in  fact  consists  of  16,000  volumes.  Periodical  publications 
are  merely  included  as  a  part :  and  the  superadding  of  these,  and 
of  the  newspapers,  does  not  change  the  character  of  the  institution. 
The  newspapers  themselves  contain  information,  as  to  the  proceed- 
ings of  literary  and  scientific  bodies,  which  a  society  for  the  pro- 
motion of  literature  and  science  would  want.  At  any  rate  the 
promotion  of  these  is  the  primary  object. 

(CoLEBiDOB,  J. :  If  a  news-room  alone  would  not  be  exempt,  does 
not  the  word  "  exclusively  "  in  the  statute  lay  you  under  a  diflSculty  ? 
Can  you  say  that  the  news-room  is  superadded  to  the  library  rather 
than  the  library  to  the  news-room  ?) 

By  the  words  of  the  case  the  reading-room  and  news-room  seem  to 
be  an  annexation  to  the  library. 

(LoBD  Campbell,  Ch.  J. :  The  whole  is  for  the  use  of  the  sub- 
scribers only.) 

Churchwardens  of  Birmingham  v.  Shaiv  (2)  is  a  direct  authority  for 

holding  *such  an  establishment  exempt.  ^  *^^^  ^ 

(1)  4  New  Seas.   Ca.    639.     Com.  (3)  70  B.  B.  617  (8  Q.  B.  145). 
Fleu,  Easter  T.,  1851.  (4)  AnU,  p.538. 

(2)  74  B.  B.  523  (10  a  B.  868). 
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Kko.  (Lord  Campbell,  Gh.  J. :  No.    In  that  case  the  library  was  open 

Gaskelt..  ^o  any  person  paying  6«.  6d.  per  quarter,  or  making  a  deposit,  or 
being  recommended  by  a  sabscriber :  it  was  on  the  ground  only  of 
that  regulation  that  the  exemption  could  be  supported.  There  is  a 
clear  difference  between  an  institution  to  which  a  person  cannot  have 
access  by  money  or  by  character,  and  one  which  is  for  the  benefit  of 
the  public  generally,  though  it  may  be  on  payment  of  a  small  sum.) 

The  Earl  of  Clarendon  v.  The  Rector  dtc,  of  St.  Jaines^  Westminster  (i), 
is  another  authority  in  favour  of  the  appellants.  {Jones  then  read 
part  of  the  judgment  of  Jbbvis,  Gh.  J.  in  that  case.) 

(Lord  Gampbell,  Ch.  J. :  The  Birminghaih  case  (2)  is  certainly 
recognized  there  tale  quale  sit ;  but  the  Court  do  not  say  that  they 
would  extend  its  authority  to  the  case  of  four  hundred  shareholders 
maintaining  a  library  for  their  own  exclusive  use.  Suppose  ten 
gentlemen  of  fortune  agreed  to  keep  a  library  jointly,  excluding 
every  one  else  from  it ;  could  they  have  it  exempt  from  rates  at  the 
expense  of  the  parish  ?  Gould  two  do  so  ?  I  doubt  whether  an 
Act  having  such  an  effect  would  ever  have  passed  the  Legislature.) 

That  the  institution  to  be  exempted  should  be  free  of  access  to  the 
whole  public  is  a  new  condition,  not  specified  in  6  &  7  Vict.  c.  86, 
s.  1 ;  and  the  provisions  of  the  clause  are  precise. 

Pashley,  in  reply,  was  stopped  by  the  Gourt. 

Lord  Gampbell,  Gh.  J. : 

It  is  quite  clear  that  this  case  is  not  within  the  exemption.    And 

[  *477  ]      it  would  have  been  ^strange  if  the  Legislature  had  passed  an  Act 

to  exempt  gentlemen  maintaining  an  institution  of  this  kind  from 

the  relief  of  the  poor.     For  it  is  to  be  remembered  that  the  effect 

of  such  an  exemption  is  to  make  the  parish  pay  for  the  support  of 

the  institution,  and  to  throw  its  rates  upon  those  who  are  already 

under  heavy  burdens.     I  cannot  think  that   this  was  intended. 

The  Act  6  i&  7  Vict.  c.  86,  is  designed  for  beneficial  objects.    Its 

preamble  is :  ''  Whereas  it  is  expedient  that  societies  established 

exclusively  for  purposes  of  science,  literature,  or  the  fine  arts 

should  be  exempt  from  the  charge  of  county,  borough,  parochial, 

and  other  local  rates  in  respect  of  land  and  buildings  occupied  by 

them  for  the  transaction  of  their  business,  and  for  carrying  into 

(1)  4  New  Sees.  Ca.  639,  (2)  Churchwarden*  of  Birmingham 

Y.  8haw,  74  B.  R.  623  (10  a  B.  868). 
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effect  their  parposes."    What  are  the  purposes  of  this  society?        Bbo. 
And  how  is  it  to  be  distinguished  from  any  ordinary  club?    If  this     qaskrll. 
institution  were  exempt  from  rates,  there  is  hardly  a  club  in  Pall 
Mall  or  St.  James's  Street  that  would  not  be  so.    Most  of  these,  I 
believe,  have  their  libraries.    The  Portico  contains  a  library,  but 
only  for  the  use  of  its  members.    In  another  room  newspapers  are 
taken  in :  and  these  doubtless  contain  valuable  literary  matter,  but 
they  are  also  devoted  to  advertisements,  notices,  and  other  such 
information.    It  cannot  be  said  that  premises  occupied  as  in  this 
case  are  appropriated  exclusively  to  purposes  of  science  or  the  fine 
arts ;  nor  are  they  to  purposes  of  literature  within  the  meaning  of 
the  Act.    They  are  not  used  for  promoting  the  literature  of  the 
coontry,  but  for  the  private  convenience  of  the  shareholders.     A 
library  for  the  public  benefit  and  improvement  would  fall  under  a 
different  consideration;  here  is  a  library  devoted  merely  to  the 
amusement  and  relaxation  *of  the  subscribers.    In  Reg.  v.  Brandt  (i),       [  '^78  ] 
which  was  acted  upon  as  authority  by  the  Court  of  Common  Pleas 
in  The  Earl  of  Clarendon  v.  The  Rector  dtc.  of  St.  James^  West- 
mifuter  (2),  this  Court  said  that,  in  considering  whether  a  society 
is  entitled  to  exemption,  ''  we  must  see  whether  the  promotion  of 
science,  literature  or  the  fine  arts  be  the  primary  object  of  the 
members  " :  if  it  be  not  so,  and  the  primary  object  be  merely  their 
convenience  and  relaxation,  the  society  is  not  within  the  Act,  and 
the  members  must  bear  the  public  burdens. 

PATTBSONy  J. : 

Independently  of  decided  cases,  I  should  not  have  thought  that 
this  was  an  institution  for  the  promotion  of  literature,  science  and 
the  fine  arts  exclusively,  comprising,  as  it  does,  a  room  for  news- 
papers and  publications  of  a  similar  class.  In  other  respects  I  was 
rather  puzzled  to  distinguish  this  case  from  Reg.  v.  Overseers  of 
Manchester  (3) ;  but  there  lectures  were  given,  and  exhibitions  held, 
to  which  strangers  might  gain  admittance  :  here  the  advantages  are 
confined  entirely  to  subscribers.  The  case  is  more  like  Reg.  v. 
Brandt  (i),  where  it  was  laid  down  that,  to  authorize  a  society  in 
claiming  exemption,  its  purpose  must  not  be  primarily  the  amuse- 
ment of  its  own  subscribers.  The  Karl  of  CUtrendon  v.  'The  Rector 
dc.  of  St.  James,  Westminster  (2)  came  nearer  to  the  case  of  Reg.  v. 
Overseers    of  Manchester  (ii),    but  was   decided   on   the  point  of 

(1)  Ante,  p.  538.  (3)  Ante,  p.  529. 

(2)  4  New  Sees.  Ca.  639. 
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Reg.        under- letting  for  other  purposes  than  those  of  the  institution :  the 

Gaskell.     decision  there  does  not  interfere  with  the  principle  on  which  we 

decide  this  case,  namely,  that  the  object  of  the  society,  to  come 

[  •479  ]      *  within  the  statute,  must  be  the  promotion  of  literature,  science  or 

fine  arts,  and  not  only  the  amusement  of  the  subscribers. 

GOLBBIDOE,   J.: 

Two  things  are  required  by  the  statute,  that  there  should  be  a 
society,  such  as  is  there  described,  and  that  it  should  be  instituted 
exclusively  for  purposes  of  science,  literature  or  the  fine  arts,  or  one 
of  those  purposes.  It  is  not  sufficient  that  one  or  two  persons  should 
agree  to  have  a  room  in  common  for  the  purpose  of  practising  music 
or  studying  history ;  and,  if  that  be  so,  numbers  cannot  make  an 
essential  difference.  Here  is  a  body  of  persons  who,  for  their  own 
convenience  and  improvement,  agree  to  occupy  a  building,  consist- 
ing of  three  parts,  a  library,  a  reading-room  and  a  news-room :  and 
there  is  nothing  to  show  that  the  purpose  to  which  one  room  or 
another  is  devoted  is  the  primary  purpose  of  the  institution.  It 
would  be  an  insult  to  common  sense  to  say  that  such  an  arrange- 
ment constitutes  a  society  for  the  purposes  required  by  stat.  6  &  7 
Vict.  c.  86.  The  subscribers  may  become  better  informed  in  science 
or  literature  ;  but  that  does  not  make  them  a  society  exclusively  for 
the  purposes  of  science  or  literature  within  the  meaning  of  the 

Act  (1). 

Rate  confirmed. 

18".  KEG.  V.  SIR  GEORGE  COCKBXJEN  and  Others  (2). 

1852  (^^  ^-  ^'  480—492  ;  S.  C.  (sub  nom.  Rtg.  v.  Si,  Martin' s-iri'the-Fields)  21  L.  J. 

j^j^  14^  M.  C.  63  ;  16  Jur.  335.) 

The  United  Service  Institution  was  maintained  by  the  subscriptionB  of 
L  '^^  J  its  members,  chiefly  naval  and  military  men,  and -consisted  of  a  museum 

of  natural  history,  curiosities  and  aimour,  a  library,  a  leoture-room,  and 
rooms  for  meetings  of  its  members  and  for  the  transaction  of  business.  It 
was  established  (according  to  the  deed  of  trust  by  which  its  property  was 
settled)  as  "  a  central  repository  for  objects  of  professional  art,  science  and 
natural  history,  and  for  books  and  documents  relating  to  those  studies  or  of 
general  information,  and  the  delivery  of  lectures  on  appropriate  subjects." 
By  the  rules,  its  membei-s  were  to  be :  Princes  of  the  Blood  Royal,  officers 
of  the  army  and  navy  and  East  India  Company's  service,  militia  and 
yeomanry,  lords  lieutenant  and  deputy  lieutenants  of  opunties :  and  persons 

(1)  Only  three  Judges  were  present.  Bevenue  v.  Forrut  (1890)  15  App.  Gas. 

See  the  next  and  the  two  preceding  334,  352,  60  L.  J.  Q.  B.  281,  290. — 

cases.  A.  C. 

(2^  Cited,  Comm%s8ioner$  of  Inland 
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who  had  retired  from  the  above  services  and  capacities,  candidates  for  com-  Bbq. 

missions,  above  a  certain  age  and  properly  recommended,  civil  functionaries  ^* 

attached  to  the  naval  or  military  departments,  and  navy  and  army  agents.  Coo k bur w. 
were  admissible  by  ballot.  Eminent  persons  and  benefactors  of  the  insti- 
tution, not  within  the  above  descriptions,  the  Corps  Diplomatique,  ladies 
contributing  to  the  institution,  and  some  other  classes  of  persons  (defiued 
by  the  rules),  were  admissible  as  honorary  members.  Subscribers  paid  1/. 
as  an  entrance  fee,  and  10».  yearly.  Members  might  introduce  visitors  to 
all  the  rooms  except  the  library. 

On  appeal  against  a  poor-rate  assessed  on  the  premises  of  the  institution, 
and  on  statement  of  a  case  for  this  Court  showing  the  above  facts :  Held, 

1 .  That  the  benefits  of  the  society  were  not  so  limited,  in  respect  of  the 
persons  admissible  to  them,  as  to  prevent  its  coming  within  the  exemption 
of  the  Scientific  Societies  Act,  184:J  (6  &  7  Vict.  c.  36).    But 

2.  That  '*  professional  art,"  and  the  other  objects  of  the  society  appearing 
on  the  case,  were  not  '*  purposes  of  science,  literature,  or  the  fine  arts 
exclusively  "  within  the  meaning  of  the  statute. 

And  that  the  rate  was  well  laid. 

On  appeal  by  the  managing  council  of  **  The  United  Service 
Institution  "  against  a  rate  by  which  part  of  the  premises  of  that 
institution  was  assessed  to  the  relief  of  the  poor  of  St.  Martin's- 
in-tbe-Fields,  Middlesex,  the  Sessions  (January,  1851)  confirmed 
the  rate,  subject  to  the  opinion  of  this  Court  on  the  following 
case. 

The  United  Service  Institution  consists  of  two  distinct  buildings, 
one  building  being  held  under  the  Grown  free  of  ground  rent,  and 
for  the  other  building  the  society  pay  a  ground  rent  of  205i.  yearly  ; 
and  which  buildings  communicate  with  each  other  by  internal 
galleries  and  passages.  These  two  buildings  comprise  a  museum  of 
natural  history,  curiosities  and  armour,  a  library,  a  lecture-room 
and  rooms  for  the  meetings  of  the  members  *and  council  or  com-  [  **8i  ] 
mittee  of  management  for  the  transeiction  of  the  business  of  the 
institution.  There  are  also  apartments  for  the  use  of  the  secretary, 
accountant  and  housekeeper  who  reside  in  the  premises.  (The 
case  then  stated  that  no  exemption  was  claimed  in  respect  of  the 
apartments  occupied  for  such  use.) 

The  United  Service  Institution  was  founded  on  17th  March,  1882, 
by  a  deed  of  declaration  of  trust  (a  copy  of  which  was  appended  to 
and  to  form  part  of  the  case)  bearing  that  date,  and  made  between 
the  trustees  of  the  institution  of  the  first  part,  the  chairman  of  the 
first  general  meeting  of  the  members  of  the  institution  of  the 
second  part,  and  the  treasurer  of  the  institution  of  the  third  part. 
By  this  deed  the  United  Service  Institution  is  declared  to  be 
instituted  as  a  central  repository  of  objects  of  professional  art, 
science  and  natural  history,  and  for  books  and  documents  relating 
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kbg.  to  those  studies,  or  of  general  information,  and  the  delivery  of 
CoGRBURK.  lectures  on  appropriate  subjects.  The  trustees  declare  that  they 
will  stand  possessed  of  the  moneys  which  shall  be  paid  or  transferred 
to  them  upon  trust  for  the  benefit  of  the  institution  :  and  that  they 
will  stand  possessed  of  all  books,  specimens  of  natural  history, 
curiosities,  models  and  other  articles  or  things  of  or  belonging  to 
the  institution,  upon  trust  for  the  same  institution,  and  subject  to 
the  rules  and  orders  thereinafter  contained  relating  to  the  same ; 
and,  further,  that  they  will  stand  possessed  of  any  land,  tenements, 
hereditaments  and  premises  which  shall  be  vested  in  them  as  such 
trustees  upon  trust  for  the  use  and  benefit  of  the  institution,  and 
from  time  to  time  convey  and  dispose  of  the  same  according  to  the 
directions  of  the  council  of  management  of  the  institution  for  the 
[  *482  1  time  being.  Upon  the  6th  day  of  March,  1847,  *the  council  or 
committee  of  management  of  the  institution  made  the  following 
bye-law,  which  is  still  unrepealed.  **  That  the  United  Service 
Institution  neither  shall  nor  may  make  any  dividend,  gift,  division 
or  bonus  in  money  unto  or  between  any  of  its  members  out  of  its 
present  property  or  out  of  any  property  which  it  may  acquire ;  and 
that  the  whole  of  its  property  both  present  and  future  shall  be 
exclusively  applied  for  carrying  into  effect  its  design  as  a  central 
repository  for  objects  of  professional  art,  science  and  natural  history, 
and  for  books  and  documents  relating  to  those  studies  or  of  general 
information,  and  likewise  for  the  delivery  of  lectures  on  appropriate 
subjects." 

The  case  then  stated  that  the  council,  on  &c.,  submitted  copies  of 
their  laws,  &c.,  to  the  barrister  appointed  to  certify  the  rules  of 
friendly  societies,  who  certified  that  the  institution  was  entitled  to 
the  benefit  of  stat.  6  &  7  Vict.  c.  86 ;  and  the  rules  were  allowed 
and  confirmed  by  the  Middlesex  Quarter  Sessions,  and  filed  &c. ; 
and  notice  of  the  foregoing  facts  was  given  to  the  parish  officers 
of  St.  Martin,  and  exemption  from  rates  claimed.  The  case  then 
proceeded  as  follows : 

Early  in  the  year  1860,  various  improvements  were  made  in  the 
building  of  the  institution.  The  lecture-room  was  completed  under 
the  superintendence  of  the  architect  of  the  institution  at  an  expense 
in  the  whole  of  1,600Z. 

On  12th  July,  1860,  the  churchwardens  and  overseers  of  the 
parish  of  St.  Martin-in-the-Fields  assessed  to  the  poor  rate  and  other 
parochial  rates  that  part  of  the  United  Service  Institution  which 
comprises  a  museum  of  natural  history,  curiosities  and  armour,  a 
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library,  a  lecture-room,  and  rooms  for  meetings  of  the  members 
and  cooncil  or  committee  of  management. 

The  case  went  on  to  state  that,  at  the  time  when  the  rate  in 
question  was  made,  the  laws,  rules  and  regulations  for  the  manage* 
ment  of  the  institution  were  such  as  were  set  forth  in  a  printed 
document  annexed  to  the  case(l). 


Rko. 

cogkbukk. 

[483] 


(1)  Among  these  roles  were  the 
following. 

'*  Section  I. — Design. 
*'  I.  The  United  Service  Institution 
is  founded  as  a  central  repository  for 
objects  of  professional  art,  science, 
and  natural  history,  and  for  books 
and  documents  relating  to  those 
studies,  or  of  geiieml  information. 
The  delivery  of  lectures  on  appro- 
priate subjects  is  included  in  the 
design  of  the  institution." 

'*  Section  II.— Composition. 

*'I.  The  members  shall  consist  of 
Princes  of  tlie  Blood  Boyal ;  officers  of 
the  navy,  army,  marines,  regular  ttnd 
local  militia,  East  India  Company's 
land  and  sea  services ;  lords  lieutenants 
and  deputy  lieutenants  of  counties; 
yeomanry ;  all  persons  who  may  have 
retired  from  any  of  the  above  services 
or  capacities  ;  civil  functionaries,  who 
are  or  have  been  attached  to  the  naval 
and  military  departments;  and  navy 
and  army  agents. 

**n.  Gentlemen  above  the  age  of 
fifteen,  whose  names  are  on  the  list  of 
the  Commander-in-Chief  for  commis- 
aions  in  the  army,  and  who  are 
recommended  by  two  members  of  the 
institution  on  their  personal  know- 
ledge, shall  be  admissible  to  become 
provisional  members  of  the  institution 
from  year  to  year,  under  the  regula- 
tions of  Section  IV.,  on  payment  of 
the  annual  subscription;  such  pro- 
visional members,  on  obtaining  their 
oommiasions,  becoming  oidinary  mem- 
bers on  payment  of  the  entrance  fee." 

By  Section  III.,  entitled  "  Govern- 
ment," there  were  to  be  patrons  and 
vice-patrons;  and  the  First  Lord  of 
the  Admiralty,  the  Commander-in- 
Chief,  and  a  few  other  public  officers, 


were  to  be  invited  to  hold  the  office  of 
vice-patron,  ex  officio, 

**  Section  lY. — Candidates  liable  to 
be  balloted  for. 

**  I.  Betired  officers,  civil  func- 
tionaries, and  candidates  for  commis- 
sions referred  to  in  Section  II.,  and 
navy  and  army  agents,  shall  be  sub- 
mitted for  election  to  the  council  of 
management,^  specially  assembled. 

"  n.  A  list  of  such  candidates,  signed 
by  the  secretary,  shall  be  put  up  in 
the  library,  fourteen  days  previous  to 
the  ballot." 

"Section  V. — Honorary  Members. 

*  •  I.  Foreigners  of  distinction  may  be 
admitted  honorary  and  corresponding 
members. 

*  *  II.  Eminent  individuals  and  bene- 
factors to  the  institution,  not  other- 
wise eligible,  maybe  admitted  honorary 
members  at  the  discretion  of  the 
council,  on  specific  grounds. 

'*  ni.  The  Corps  Diplomatique  shall 
be  invited  to  become  honorary  mem- 
bers; and  shall  be  privileged  to  sub- 
mit the  names  of  foreign  noblemen 
and  gentiemen,  resident  in  England, 
to  the  council,  in  order  that  the  same 
courtesy  may  be  extended  to  them  for 
the  space  of  three  months :  this  privi- 
lege to  be  renewed  "  &c.  (on  terms  as 
to  reconunendation  &c.,  which  were 
specified). 

**IV.  Foreign  naval  and  military 
officers  may  be  admitted  corresponding 
members. 

**  y.  Ladies  who  contribute  to  the 
institution  may  be  admitted  honorary 
members,  at  the  discretion  of  the 
council." 

"Section  VI. — Subscriptions. 
**  I.  An  entrance  fee  of  1/.  shall  be 
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Rkg.  The  question  for  the  opinion  of  this  Court  was,  whether  that 

CocKBuiiN.  part  of  the  said  buildings  comprising  a  *museuin  of  natural  history, 
[  48*  ]  curiosities  and  armour,  a  library,  the  lecture-room,  and  the  rooms 
[  *^^^  ]  for  meetings  of  the  members  and  council  or  committee  of  manage- 
ment for  the  transaction  of  the  business  of  the  institution  and  for 
carrying  into  effect  its  purposes,  is  exempt  from  rates  under  stat. 
6  &  7  Vict.  c.  86.  If  this  Court  should  be  of  opinion  that  the  said 
part  of  the  said  buildings  was  exempt,  under  the  statute,  from  liability 
to  the  said  rate  of  12th  July  1850,  the  order  of  Sessions  was  to  be 
quashed  and  the  rate  appealed  against  to  be  amended  by  striking  out 
the  assessment  therein  in  respect  of  that  part  of  the  said  buildings  : 
otherwise  the  order  of  Sessions,  and  the  rate  appealed  against,  to 
be  confirmed. 

The  case  was  argued  in  Michaelmas  Term,  1851  (i). 

Pashley  and  2\  ^ones,  in  support  of  the  order  of  Sessions : 

This  is  not  an  institution  for  purposes  within  stat.  6  &  7  Vict. 

c.  86,  s.  1.    The  ''professional  art"  alluded  to  in  the  deed  and  in  the 

rules  is  only  the  art  of  war ;  and  war  is  clearly  not  a  *'  fine  art." 

It  is,  according  to  the  definition  of  "  War  '*  in  Johnson's  Dictionary 

(cited  from  Ealegh),  "the  exercise  of  violence  under  Sovereign 

command  against  withstanders ;   force,  authority,  and  resistance, 

being  the  essential  parts  thereof."    Allowing  it  to  be  in  some  sense 

paid  by  all  members  on  jokiing  the  or  of  general  information,  and  like- 
institution,  wise  for  the  delivery  of  lectures  on 

"  II.  The  annual  subscription  shall  appropriate  subjects." 
be  not  less  than  10^.,  due  on  the  1st  of 

January.  **  Section  XTV. — Hours  of  Beception. 

"  III.  The  payment  of  the  sum  of  Visitors, 

not  less  than  6^,  in  addition  to  the  **  I.  The  rooms  of  the   institution 

entrance  fee,  shall  constitute  a  member  shall  be  open  daily  (Sunday  excepted), 

for  life.  from  eleven  o'clock  in  the  morning 

**iy.  Any  member  failing  to  pay  until  five   in    summer,   and  four  in 

his  annual  subscription  for  two  succes-  winter ;  the  library  alone  being  kept 

sive  years  shall  cease  to  be  a  member,  open  for  the  use  of  the  members  till 

unless  the  council  should  see  reason  ten  in  the  evening,  during  the  whole 

to  decide  otherwise."  year. 

[  485,  H.  ]          Section  IX.  clause  11.  prohibits  the  **  11.  Members  to  have  the  privil^e 

making  of  any  dividend  &c.  or  bonus  of  introducing  visitors  to  all  the  rooms, 

in  money,  and  orders  that  the  whole  except  the  library,  first  inscribing  the 

property  of  the    institution,  present  names  of  such  visitors  in  a  book  to  be 

and    future,    *'  shall    be   exclusively  kept  for  that  purpose." 

applied    for  carrying   into  effect  its  (i)  November  10th.     Before  Lord 

design    as    a   central  repository  for  Campbell,   Ch.  J.  and  Coleridge,  J, 

objects  of  professional  art^  science,  and  Patteson,  J.  was  not  present  on  this 

natural  history,   and  for  books  and  day.     Erie,  J.  had  left  the  Court 
documents  relating  to  those  studies, 
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(thoagh  not  within  the  view  of  the  statute)  an  art,  it  is  not  a  science ;  Rbo. 

art,  in  the  proper  acceptation,  *being  a  distinct  thing  from  science,  cockbuun. 

And,  if  the  institution  is  for  purposes  of  science  at  all,  it  is  not  [  *486  ] 
"  exclusively"  for  those  purposes. 

(LoBD  Campbell,  Gh.  J. :  There  is  great  difficulty  in  saying  what 
is  meant  by  lectures  on  ''  appropriate  subjects."  They  might  be 
on  the  res  fi-umentariaf  the  art  of  provisioning  an  army.) 

Pugilism  might  be  such  a  subject.  One  of  the  declared  trusts 
is  the  keeping  of  '^curiosities;"  and  the  museum  contains 
**  curiosities ; "  a  term  which  may  include  almost  anything.  And, 
further,  according  to  the  principle  of  Churchwardens  of  Birmingham 
Y.  Shaw  (1),  as  recognised  in  Reg.  v.  Brandt  (2)  and  explained  by 
the  late  case,  in  this  Court,  of  Reg.  v.  Oaskell  (s),  this  institution 
is  not  exempted,  because  it  is  not  accessible  to  the  public  generally. 
The  members,  admitted  by  ballot  or  otherwise,  are  from  limited 
classes.  The  library  is  for  the  use  of  members,  not  of  visitors. 
The  public  in  general  are  not  admissible  to  the  lectures.  No  one 
can  visit  the  collections  on  terms  dependent  merely  on  himself.  It 
is  not  enough  for  the  purpose  of  this  exemption  that  a  society  of 
professional  men  should  combine  to  cultivate  their  own  art  or 
science ;  the  public  also,  those  who  pay  the  rates,  should  partake 
in  the  benefit :  otherwise  the  society  reaps  an  unfair  advantage  at 
their  expense. 

Crowder  and  A.  J.  Stephens,  contrcl,  : 

The  last  observation  is  no  argument  as  to  the  construction  of 
the  statute. 

(Lord  Campbell,   Ch.   J. :    It  may   show  that  the  particular 
construction  was  not  intended  by  the  Legislature.) 

As  to  the  objects  of  the  institution  :  it  is  clearly  ^not  established       [  ^^^7  ] 

for  purposes  of  mere  recreation,  but  for  the  general  improvement. 

All  the  pursuits  contemplated  have  the  character  of  science  or  art. 

liVar  is  not  one  of  the  fine  arts ;  but  both  art  and  science  enter 

into  the  practice  of  war,  as  distinguished  from  the  mere  opposition 

of  brute  force.     The  subjects  of  the  lectures  shew  the  character  of 

the  institution. 

(1)  74  E.  R  523  (10  Q.  B.  868).  (3)  Autf,  p.  545. 

(2)  Ante,  p.  538. 
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Rsa.  {Crowder  here  read  several  of  the  subjects  from  a  paper  issued 

CoGKBUBN.    ^7  ^^^  society  (1) :    among  them  were  Guns,   Projectiles,   and 
Fortification. 

Pashley  mentioned  that  one  of  the  subjects  was  the  unrolling 
of  a  mummy.) 

(Lord  Campbell,  Gh.  J. :  May  not  there  be  professional  art  which 
is  neither  literature,  science  nor  fine  art :  as  in  the  profession  of  a 
surgeon  or  of  an  attorney?) 

What  belonged  to  that  kind  of  art  would  probably  come  under  the 
term  *'  science." 

(Lord  Campbell,  Ch.  3. :  Suppose  there  were  an  institution  for 
the  purpose  of  teaching  the  law  as  a  science ;  would  that  be  within 
the  exemption  ?) 

It  might.  And  there  is  no  reason  that  a  branch  of  a  science 
should  not  be  within  it.  It  cannot  be  insisted  that  the  exemption 
shall  reach  nothing  short  of  universal  science. 

(Lord  Campbell,   Gh.  J. :   There  are  many  things  connected 
[  *488  ]      *with  the  art  of  war  which  are  strictly  matters  of  science,  as 
gunnery  and  the  theory  of  projectiles :  but  there  are  others  clearly 
not  so ;  as  military  clothing. 

Coleridge,  J. :  Or  drill.) 

Next,   as  to  the  publicity  of    the   institution:    it  is  accessible 

generally  to  the  army  and  navy,  and  to  others,  at  a  low  annual 

subscription :  the  rule  as  to  ballot  does  not  apply  universally :  and 

there  is   no  regulation  by  which  admissibility  to  the  lectures  is 

limited  to  subscribers.    There  is  not,  therefore,  on  this  point,  any 

essential  distinction  between  the  present  case  and  ChurchwardenB 

(1)  It    was    headed  :    ''Lectures,  ancient  and  modem  uations.*'  "Major 

1851."    Among    the    announcements  Adams.     On  the  attack  of  fortresses.'* 

for    different    days    were:     "Major  "Sir  Uoderick  I.  Murchison,  F.R.S. 

Adams.    On  the  guns  and  projectiles  On  the  formation  of  mountain  ranges." 

employed    in    the    British    service."  "  T.  J.  Pettigrew,  Esq.,  F.B.S.,  F.S.A. 

"  On  permanent  fortification."     "On  On  the  art  of  embalming  as  piactised 

military  mining."     "  On  field  fortifi-  by  the  Egyptians  :   when  a  mummy 

cation."    "  Mr.  Austin.    Experiments  will  be  unrolled."     "  John  Bourne, 

to  illustrate  a  plan  for  raising  suuken  Esq.,   C.E.      On  steam  navigation." 

vessels."    "  Colouel  Hamilton  Smith,  "  W.  Y.  Pettigrew,  Esq.,  M.D.    Out- 

F.K.S.    On  the  eagle  type  as  a  mili-  lines  of  natural  history  and  comparative 

tary,  religious  and  civil  symbol  among  anatomy ; "  &c.  &c. 
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of  Birmingham  v.  Shaw  (1)  and  Keg.  v.  Overseers  of  Manchester  (2) :         rwj. 
and  the  objection  which  prevailed  in  Reg.  v.  Brandt  (8)  does  not    cockburn. 
apply,  since  the  parpose  of  the  establishment  here  is  not  relaxation 
and  amusement  merely,  but   improvement,  and  that   is   made 
reasonably  public. 

(Lord  Campbell,  Gh.  J.:  The  object,  as  you  put  it,  is  professional 
education :  but  does  that  come  within  the  scope  of  the  Act  ?) 

The  object  is  to  enable  men,  being  in  the  army  and  navy,  to 
cultivate  the  sciences  connected  with  their  professions ;  but  at  the 
same  time  to  improve  themselves  by  the  study  of  literature,  art 
and  science  generally.  The  institution  is  not,  as  the  associations 
in  some  such  cases  have  been,  a  mere  cover  for  the  reading  of 
newspapers  and  periodical  works,  and  for  social  meetings. 

Cur,  adv.  vtUt. 

LoBD  Campbell,  Ch.  J.,  in  this  Term  (January  14th),  delivered  the 
judgment  of  the  Court  : 

In  this  case,  which  was  argued  before  my  brother  *Coleridge  and       [  *^^^  ] 
myself,  we  are  of  opinion  that  the  assessment  upon  the  appellants 
was  properly  made. 

We  do  not  proceed  upon  the  ground  taken  by  this  Court  in 
Reg.  V.  Brandt  (8),  and  several  subsequent  cases,  that  the  institu- 
tion in  question  was  founded  for  the  amusement  or  convenience 
of  its  members.  They  appear,  in  a  disinterested  manner,  to 
have  had  in  view  the  good  of  the  public,  and  particularly  the 
instruction  of  officers  in  the  army  and  navy,  and  of  boys  destined 
to  the  profession  of  arms.  Nor  can  the  objection  be  seriously 
nrged  that  the  institution  is  exclusive  ;  for  all  "  eminent  individuals,'* 
and  even  munificent  ladies,  may  be  admitted  into  it. 

But,  however  public  spirited  and  laudable  its  objects,  we  have  to 
determine  whether  it  be  a  society  which  can  claim  the  exemp- 
tion created  by  stat.  6  &  7  Vict.  c.  86,  entitled  ''An  Act  to  exempt 
from  county,  borough,  parochial  and  other  local  rates,  land  and 
buildings  occupied  by  scientific  or  literary  societies  ;'*  which,  reciting 
in  its  preamble  that  ''  it  is  expedient  that  societies  established 
exclusively  for  purposes  of  science,  literature,  or  the  fine  arts 
should  be  exempt  from  the  charge  of  county,  borough,  parochial, 

(1)  74  B.  B.  623  (10  Q.  B.  868).  (3)  AtOe,  p.  638. 

(2)  AnU,  p.  629. 
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Bbq.  and  other  local  rates,"  enacts  that  no  person  shall  be  assessed 
CocKBURK.  to  any  such  rates  in  respect  of  any  land  or  buildings  "belong- 
ing to  any  society  instituted  for  purposes  of  science,  literature, 
or  the  fine  arts  exclusively."  Is  the  United  Service  Institution 
a  society  for  the  support  of  which  the  Legislature  intended  to 
throw  a  burden,  by  additional  taxation,  upon  the  county,  borough 
and  parish  in  which  it  is  established  ? 
L  *^9^  ]  The   counsel   for   the  appellants  disclaimed  the  notion    *that 

the  art  of  war  may  be  considered  one  of  'Uhe  fine  arts;"  and, 
not  contending  that  "literature"  is  the  purpose  for  which  the 
society  is  instituted,  rested  their  case  upon  the  position  that  it  is 
instituted  exclusively  for  the  purposes  of  "  science."  But  does  this 
accord  with  the  language  of  the  trust  deed  or  of  the  laws  of  the 
United  Service  Institution  (section  ix.),  both  of  which  declare  it  to 
be  "  a  central  repository  for  objects  of  professional  art,  science,  and 
natural  history,  and  for  books  and  documents  relating  to  those 
studies,  or  of  general  information,  and  likewise  for  the  delivery  of 
lectures  on  appropriate  subjects  ?  "  The  case  adds  that  the  build- 
ings rated  comprise  "  a  museum  of  natural  history,  curiosities  and 
armour,  a  library,  a  lecture-room,  and  rooms  for  meetings  of  the 
members."  Purposes  of  science  are  undoubtedly  comprised  within 
the  scope  of  the  institution  thus  described  and  explained  :  but  are 
the  purposes  so  described  and  explained  exclusively  scientific? 
We  are  bound  to  look  to  all  the  purposes  for  which  the  society  is 
professedly  founded,  and  to  which,  without  a  breach  of  trust,  its 
funds  may  be  applied. 

The  chief  of  these  is  "  professional  art."  The  statute  enumerates 
only  "  science,  literature "  and  "  the  fine  arts."  Therefore  any 
thing  which  comes  within  the  category  of  art  and  is  not  one  of  the 
fine  arts  seems  to  be  excluded.  If  ''  professional  art  "  is  meant  to 
embrace  a  training  for  all  professions,  no  one  can  contend  that  it  is 
necessarily  confined  to  science.  But,  supposing  that  it  applies  only 
(as  the  counsel  for  the  appellants  contend)  to  the  army  and  navy, 
these  professions,  while  they  are  conversant  with  science,  require 
an  acquaintance  with  various  subjects  which  cannot  be  considered 
scientific,  and  which  cannot  be  considered  ancillary  to  science. 
[  •491  ]  The  professional  *art  of  a  soldier  and  of  a  sailor,  qualified  to 
command  and  to  obey,  would  require  a  knowledge  of  the  best 
mode  of  provisioning  armies  and  fleets,  an  acquaintance  with 
military  and  naval  uniforms,  and  a  familiarity  with  the  mode 
not  only  of    constructing  but  of    using  the  implements  of    war. 
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The  ** central  repository*'  is  to  contain  "objects  of  professional  Uk«j. 
art ;"  and  the  lectures  to  be  delivered  are  to  be  '*  on  appropriate  cogkbubn. 
subjects"  relating  to  those  studies.  Under  the  trust  deed  and 
the  laws  of  the  society,  a  drill  sergeant,  an  army  tailor  and 
an  experienced  commissary  general  might  be  retained  with 
reasonable  salaries,  and  very  usefully  employed  as  instructors. 
We  do  not  think  that  the  construction  of  the  appellants  can 
be  put  upon  the  statute  without  disregarding  the  word  "exclu- 
sively," which  it  has  anxiously  introduced  both  into  the  preamble 
and   the   enactment. 

No    case    hitherto    decided    at    all    sanctions    the    extension 
contended  for. 

The  appellants  rely  chiefly  on  The  Birmingham  Lihrai-y  case(l) 
and  The  Manchester  Institution  case  (2).  In  Earl  of  Clarendon  v. 
The  Rector  <6c,  of  St.  James  Westminster  (s),  the  Judges  of  the 
Court  of  Common  Pleas  said  that  they  considered  themselves 
bound  by  The  Birmingham  LUn^ary  case  (i)  and  The  Manchester 
Institution  case  (2),  but  intimated  an  opinion  (to  which  the 
greatest  respect  is  due)  that  these  cases  had  rather  gone  beyond 
the  real  intention  of  the  Legislature.  Neither  of  these  cases  goes 
nearly  so  far  as  the  present.  In  The  Birmingham  Library  case  (4) 
Lord  Dbnman  said:  "It  is  diflScult  *to  deny  that  the  purpose  of  [ '^az  ] 
the  society  is  merely  literary ;  nor,  indeed,  was  this  much  contested 
in  the  argument."  So  in  The  Manchester  Institution  case  (2)  the 
counsel  for  the  parish  admitted  that,  pHmd  facie,  the  society  was 
exclusively  for  the  purposes  of  science,  literature  or  the  fine  arts> 
and  rested  their  resistance  to  the  exemption  chiefly  on  the  ground 
that  a  profit  (as  they  contended)  was  to  be  received  by  the  members. 
The  case  of  Purvis  v.  Traill  (5)  establishes  the  principle  that,  if  the 
society  may  use  the  building  rated  for  any  other  purpose  than  the 
purposes  of  science,  literature  and  the  fine  arts,  the  exemption 
cannot  be  claimed.  Consistently  with  the  deed  of  settlement  in  this 
case  and  with  the  rules  and  regulations,  the  building  rated,  and  the 
funds  of  the  society,  may  be  applied  to  purposes  different  from  those 
of  science,  literature  or  the  fine  arts. 

The  United  Service  Institution  was  founded  and  appears  to  have 
flourished  before  the  Act  of  which  the  appellants  now  seek  to  take 

(1)  Churchwardens  of  Birmingham  (3)  20  L.  J,  M.  0.  213;  S,  C.  4  New 
▼.  Shaw,  74  B.  B.  523  (10  a  B.  868).  Sess.  Ca.  639. 

(2)  Beg.  v.  Overseers  of  Manchester^  (4)  74  R.  E.  523  (10  a  B.  875). 
anU,  p.  529.  (5)  77  E,  E,  639  (3  Ex.  344). 
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Rkg.        advantage  was  in  existence ;  and  without  the  help  of  this  Act  we 
Cock  BURN,    hope  that  it  may  long  continue  to  flourish. 

For  these  reasons  we  are  of  opinion  that  the  order  of  Sessions 
and  the  rate  appealed  against  ought  to  be  affirmed. 

Order  of  Sessions  confirmed. 


18".  MOSS  V.  SWEET  and  Another  (1). 

(16  Q.  B.  493--496 ;  S.  C.  20  L.  J.  Q.  B.  167  ;  15  Jur.  536.) 

r  AM  1 

•-        J  Where  goods  delivered  "on  sale  or  return"  are  not  returned  within  a 

reasonable  time^^the  sale  of  the  goods  becomes  absolute,  and  the  prioe  may 
be  recovered  under  the  common  count  for  goods  sold  and  delivered. 

Assumpsit  for  goods  sold  and  delivered.  The  defendant  Sweet 
suffered  judgment  by  default.  The  other  defendant  pleaded  Non 
assumpsit :  issue  thereon. 

On  the  trial,  before  Lord  Campbell,  Gh.  J.,  at  the  London  sittings 
after  last  Michaelmas  Term,  it  appeared  that  the  goods  in  question 
had  been  delivered  to  the  defendants,  who  were  partners  in  trade, 
on  sale  or  return.  The  defendant  Sweet,  who  was  called  as  a 
witness  for  the  plaintiff,  explained  the  meaning  of  delivery  "  on 
sale  or  return "  to  be,  that  the  goods  are  taken  as  sold  unless 
returned,  at  the  buyer's  option,  within  a  reasonable  time.  The 
jury  expressed  their  concurrence  in  this  explanation;  and  also 
found  that  the  present  was  such  a  case  of  sale  or  return.  No 
question  was  raised  whether  a  reasonable  time  had  elapsed  before 
the  commencement  of  the  action:  but  it  was  objected  that  the 
action  for  goods  sold  and  delivered  could  not  be  maintained  at  all 
under  the  circumstances,  and  that  the  plaintiff  should  have  declared 
upon  the  special  agreement.  His  Lordship  overruled  the  objection : 
and  a  verdict  was  found  for  the  plaintiff. 

Wordsworth  now  moved  for  a  new  trial,  on  the  ground  of 
misdirection : 

Iley  V.  Frankenstein  (2)  is  an  express  authority  that,  where  goods 

[  *494  ]      are  delivered  on  '*  sale  or  ^return,"  a  declaration  as  upon  an  absolute 

sale  of  goods  cannot  be  supported,  notwithstanding  the  lapse  of  a 

reasonable  time  for  the  return  of  the  goods  ;  and  that  the  remedy 

(1)  Comm.  Ray  v.  Barker  (1879)  4  Sale  of  Gtoods  Act,  1893  (56  &  57  Vict, 

Ex.  D.  279,  48  L.  J.  Ex.  569;  dist.  c.  71),  s,  18,  rule  4(b).— A,  0, 
Mphick  V.  Barnea  (1880)  6  C.  P.  D.  (2)  8  Sootfs  N.  B.  839, 

321,  325, 49  L.  J.  a  P.  698.    See  now 
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is  by  a  special  declaration  for  not  returning  the  goods  pursuant  to        Moss 
the  contract.    Iley  v.  Frankenstein  (1)  is  in  conformity  with  Lord       swkkt. 
EiiLBNBOBOUOH's  ruling  in   Lyons  v.  Barnes  (2),  and  was  decided 
after  reference  had  been  made  to  the  opposite  authorities  of  Bianchi 
V.   Nash  (3)   and   Beverley  v.    The  Lincoln   Oas  Light  and  Coke 
Company  (4). 

Pattbson,  J. : 

The  jury  having  found  as  a  fact  that  these  goods  were  delivered 
on  sale  or  return,  that  is,  on  return  at  the  option  of  the  buyer  within 
a  reasonable  time,  and  the  defendant  not  having  offered  so  to  return 
them,  I  am  of  opinion  that  this  action  for  goods  sold  and  delivered 
is  maintainable.  This  opinion  is  supported  by  the  whole  current 
of  the  authorities,  as  far  as  I  am  aware  of  them,  with  the  exception 
of  Iley  V.  Frankenstein  (i)  and  Lyons  v.  Barnes  (2),  which  in  some 
recent  text  book  (6)  is  said,  I  think,  not  to  be  law.  Bailey  v. 
Govldsmith  (6)  also,  which  has  not  been  cited,  is  another  authority 
for  the  maintenance  of  this  action.  There  must  have  been  some- 
thing peculiar  in  the  facts  of  Iley  v.  Frankenstein  (i) ;  or  it  must  be 
misreported.  It  seems  there  to  be  put  that  the  goods  were  return- 
able on  the  demand  of  the  seller  if  the  vendee  did  not  sell  them  ; 
and  it  is  stated  that  the  proper  form  of  action  would  have  been  for 
not  returning  the  goods  pursuant  to  the  ^contract.  According  to  [  *495  ] 
my  experience,  goods  delivered  on  sale  or  return  are  returnable  at 
the  option  of  the  buyer.  That  was  the  contract  in  the  present  case, 
at  all  events :  and  I  think  that  the  direction  to  the  jury,  and  the 
verdict,  were  quite  right. 

COLB&IDOE,  J. : 

I  am  of  the  same  opinion.  Where  goods  pass  under  a  con- 
ditional contract  of  sale,  as  soon  as  the  condition  is  performed  the 
Bale  becomes  absolute  and  an  action  lies  for  goods  sold  and  delivered. 
The  goods  in  question  passed  on  condition  that,  unless  returned, 
that  is,  at  the  option  of  the  buyer,  within  a  reasonable  time,  they 
were  to  be  taken  as  sold  to  him.  That  condition  was  at  an  end 
after  the  lapse  of  a  reasonable  time  without  a  return  of  the  goods ; 
and  the  sale  was  then  complete.  The  same  consequence  would 
follow  where  goods  are  destroyed  or  injured  so  that  a  return  within 

(1)  8  Soott,  N.  B.  839.  (4)  45  B.  R  626  (6  Ad.  &  £1.  829). 

(2)  2  Stark.  N.  P.  0.  39.  (5)  Probably  Bosooe  on  Evidence, 

(3)  1  M.  &  W.  545 ;  S.  0.  Tyr.  &     p.  306,  8th  ed.,  by  Smirke. 
O.  916.  (6)  1  Peake'8  N.  P.  G.  56. 
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M088        the  meaning  of  the  contract  becomes  impossible.    Our  jadgment 
SwBBT.       is  consistent  both  with  principle  and  with  the  authorities,  except 
Iley  v.  Frankenstein  (i),  which  has  probably  been  misunderstood. 

WlOHTMAN,  J. : 

The  meaning  of  this  contract  was,  that  the  goods  were  to  be  taken 
as  sold,  unless  returned  within  a  reasonable  time.  The  current  of 
the  authorities  is,  certainly,  in  favour  of  the  maintenance  of  this 
action ;  and  I  cannot  help  thinking  that  there  must  have  been 
some  misunderstanding  with  respect  to  Iley  v.  Frankenstein  (i). 

Lord  Campbell,  Ch.  J. : 

r  *496  ]  I  entirely  agree  that,  where  *goods  are  delivered  on  sale  or 

return,  it  is  a  sale  of  the  goods  unless  they  are  returned  within  a 

reasonable  time. 

*  Rule  refused. 

1849.  GEIDLEY  V.  AUSTEN. 

"jZ^b:  DAUBNEY  v.  PHIPPS  (2). 

[-■^  J  (16  a  B.  604—614 ;  S.  C.  18  L.  J.  a  B.  337  ;  13  Jur.  680.) 

In  an  action  on  an  attoiiiey's  bill  of  costs,  issue  being  joined  on  a  plea 
that  no  bill  had  been  delivered  according  to  stat.  6  &  7  Vict.  o.  73,  it 
appeared  that  the  costs  were  for  business  done  in  the  arrangement  of  a 
separation  between  Mrs.  H.  (defendant's  niece)  and  her  husband,  while 
Mrs.  H.  was  on  a  visit  to  the  defendant.  After  Mrs.  H.  had  left  defen- 
dant's house,  the  bill  was  delivered  there,  headed  **  In  the  matter  of  Mr.  and 
Mrs.  H.,"  enclosed  in  a  letter  addressed  to  defendant  and  saying :  '*  As  I 
understand  Mrs.  H.  is  no  longer  residing  under  your  care,  and  presuming 
therefore  that  you  may  not  be  remaining  longer  in  town,  I  be^  to  hand 
you  my  account,  in  the  hope  that  it  will  be  found  satisfactory  " : 

Held,  that  it  did  not  sufficiently  appear  that  the  bill  was  delivered  to 
defendant  as  the  **  party  to  be  charged,"  within  stat.  6  ft  7  Vict.  c.  73,  s.  37. 

In  an  action  on  an  attorney's  bill  against  one  of  the  managing  committee 
of  *'  The  Northampton,  Lincoln  and  Hull  Bail  way  Company,"  provisionally 
registered,  it  appeared  that  the  bill  was  headed  "  Northampton,  Lincoln 
and  Hull  Railway"  ** to  E.  H,  D."  (the  attorney),  "debtor."  The  bill 
consisted  of  items  for  work  relative  to  the  formation  of  the  railway,  but  did 
not  further  point  out  the  party  charged. 

On  pleadings  which  put  in  issue  the  delivery  of  a  bill  according  to  stat. 
6  ft  7  Vict.  c.  73,  s.  37 : 

Held,  that  the  bill  was  sufficiently  headed  to  point  out  the  defendant  as 
a  party  charged ;  and  (there  being  some  evidence  of  a  delivery  to  him)  that 
a  verdict  for  plaintiff  on  the  above  issue  could  not  be  disturbed. 

Debt,  to  recover  the  amount  of  an  attorney's  bill  of  costs. 
Pleas :  1.  Except  as  to  6«.  Bd.^  Nunquam  indebitatus.  Issue  thereon. 

(1)  8  Scott,  N.  R.  839.  3rd,  7th,  8th,  10th,  and  five  foUowing 

(2)  The  Court  sat  in  Banc  on  the  1st,      days  of  February,  and  also  on  the  22nd. 
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2.  That  no  signed  bill  had  been  delivered  as  required  by  stat.  6  &  7      Okidlby 
Yict.  c.  78.    Beplication :  That  plaintiff  did  deliver  such  bill.   Issue      adsten. 
thereon.    8.  As  to  the  sum  of  6s.  6d.,  payment  into  Court  of  that 
Bjun,  which  was  taken  out  by  the  plaintiff. 

On  the  trial,  before  Patteson,  J.,  at  the  Middlesex  sittings  after  [  606  ] 
Trinity  Term,  1848,  it  appeared  that  the  plaintiff  had  acted  as 
attorney  on  behalf  of  a  Mrs.  Humphreys  in  arranging  terms  of 
separation  between  her  and  her  husband.  At  the  time  he  so  acted, 
Mrs.  Humphreys,  who  was  niece  to  the  defendant's  wife,  was  on  a 
visit  at  his  house.  On  81st  January,  1848,  the  plaintiff  delivered 
his  bill  of  costs,  in  respect  of  this  business,  at  the  defendant's  house. 
The  bill,  which  was  duly  signed,  was  headed  ''  In  the  matter  of 
Mr.  and  Mrs.  John  Humphreys.  Mr.  Gridley's  costs  and  charges ;" 
and  was  enclosed  in  the  following  letter  addressed  to  the  defendant : 

"  Dbib  Sir, — As  I  understand  Mrs.  John  Humphreys  is  no  longer 
residing  under  your  care,  and  presuming  therefore  that  you  may  not 
be  remaining  longer  in  town,  I  beg  to  hand  you  my  account,  in  the 
hope  that  it  will  be  found  satisfactory.  Yours  truly,  H.  Gillbtt 
Gbidlet." 

The  sum  of  6s.  8d.  was  paid  into  Court  on  account  of  the  follow- 
ing item  in  the  bill :  "  Attending  Mr.  Austen,  6^.  6d."  For  the 
defendant,  who  also  disputed  the  liability  on  the  merits,  it  was 
objected  that  no  bill  had  been  delivered  to  him  as  "  the  party  to  be 
charged  therewith,"  in  conformity  with  sect.  87  of  stat.  6  &  7  Vict. 
c.  78.  The  learned  Judge  was  of  opinion  that  it  sufficiently  appeared 
from  the  bill  and  letter  that  the  defendant  was  the  party  charged. 
A  verdict  was  directed  for  the  plaintiff  on  the  second  issue ;  and 
leave  was  given  to  move  to  enter  a  verdict  for  the  defendant.  On 
the  first  issue,  a  verdict  was  found  for  the  defendant. 

Crowder,  in  the  ensuing  Michaelmas  Term,  obtained  a  rule  niii 
according  to  the  leave  reserved. 

WaUon  and  PxdUng  now  showed  cause :  [  506  ] 

Sect.  87  of  stat.  6  &  7  Vict.  c.  78,  requires  that  the  attorney  shall, 
a  month  before  commencing  an  action  for  his  fees,  charges  or  dis- 
bursements, "  have  delivered  unto  the  party  to  be  charged  there- 
with, or  sent  by  the  post  to  or  left  for  him  at  his  counting-house, 
office  of  business,  dwelling-house,  or  last  known  place  of  abode,  a 
bill "  &c.,  subscribed  with  his  proper  hand,  or  accompanied  by  or 
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Gbidlst  enclosed  in,  a  letter  so  subscribed  referring  to  the  bill.  And  in  the 
AUSTEN,  subsequent  part  of  the  section  the  phrases  ''  party  chargeable  with 
such  bill"  and  "  party  chargeable  by  such  bill"  are  used  indiffe- 
rently. It  certainly  is  not  necessary  that  the  party  should  be 
charged  by  the  bill  itself.  Manning  v.  Olyn(l)^  where  this  was 
held  necessary,  was  decided  on  a  different  statute ;  and  it  appears 
from  another  report  (2)  of  the  same  case  that  the  bill  was  not,  as 
here,  left  at  the  house  of  the  defendant  so  as  to  show  an  intention 
to  serve  him  with  it.  In  another  Irish  case,  Holmes  v.  Magrath  (8), 
upon  a  statute  requiring,  in  the  words  of  the  Act  now  under  con- 
sideration, that  the  bill  should  be  delivered  to  the  party  ''  to  be 
charged  therewith,"  it  was  said  by  the  Court  that  the  statute  ^*  does 
not  direct  there  should  be  a  bill  drawn  in  the  form  of  an  account 
between  debtor  and  creditor,  specifying  the  names  of  the  parties. 
If  the  thing  be  substantially  complied  with,  the  intention  of  the  Act 
is  effected.  If  we  were  to  allow  the  plaintiff  to  be  turned  round 
upon  a  simple  technical  objection,  we  should  apply  the  Act  con- 
[  •507 1  trary  to  its  intention."  *8tat.  6  4  7  Vict.  c.  78,  expressly  allows 
the  signature  to  the  bill  to  be  supplied  by  a  signed  letter  enclosing 
the  bill.  The  name  of  the  person  chargeable  with  the  bill  may  also 
be  supplied  by  such  a  letter :  Taylor  v.  Hodgson  (4).  The  letter  in 
this  case  is  addressed  to  the  defendant,  not  because  Mrs.  Humphreys 
has  left  town,  but  because  the  plaintiff  surmises  that,  in  conse- 
quence of  her  departure,  the  defendant  might  be  about  to  leave 
town ;  and  it  says,  ''  I  beg  to  hand  you  my  account,  in  the  hope 
that  it  will  be  found  satisfactory." 

Crowder  and  Sinwn,  contrd  : 
The  defendant  was  primd  facie  not  liable,  and  the  jury  have 
found  that  he  was  not ;  he  could  therefore  have  no  notice  of  his 
chargeability  unless  it  were  distinctly  given  either  by  the  bill  itself 
or  the  letter  enclosing  it.  In  Taylor  v-  Hodgson  (4)  the  plaintiff 
not  only  sent  his  bill  of  costs  to  the  defendant,  but  requested  the 
defendant  to  make  a  payment  on  account  of  it. 

(Lord  Dbnman,  Ch.  J. :  We  will  hear  the  case  of  Daubney  v. 
Phipps  before  giving  judgment  in  this.) 

Cur.  adv.  vulL 

(1)  1  Jones's  Irish  Exch.  Hep.  613         (3)  6  Irish  Law  Beports,  376  (a,d. 
(A.D.  1836).  1843). 

(2)  4  Law  Becorder  (Irish)  N.  S.  94.         (4)  3  Dowl.  &  L.  116. 
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R.    H.    DaXJBKNT   v.   PhIPPS.  1849. 

The  declaration  in  this  case  was  in  debt  for  work  and  labour  Slg.         ' 

as  an  attorney. 

Pleas.  1.  Never  indebted.  Issue  thereon.  2.  That  plaintiff  did 
not,  one  month  before  the  commencement  of  the  action,  deliver  to 
defendant,  or  send  by  the  post  to  or  leave  for  him  at  his  counting- 
house,  &c.,  a  signed  *bill  &c.  Replication  :  that  plaintiff  did,  one  [  *508  ] 
month  before  the  action,  ''deliver  to  the  defendant  a  bill  of 
charges  "  &c.,  subscribed  &c.  Conclusion  to  the  country.  Issue 
thereon. 

On  the  trial,  before  Wightman,  J.,  at  the  Middlesex  sittings  after 
Michaelmas  Term,  1848,  it  appeared  that  the  action  was  brought 
for  work  done  as  an  attorney  by  order  of  the  managing  committee 
of  a  scheme  provisionally  registered  as  *"  The  Northampton,  Lincoln 
and  Hull  Bailway  Company."  More  than  a  month  before  the  com- 
mencement of  the  action,  the  plaintiff  sent  by  post  a  signed  bill  to 
a  Mr.  Pell,  who  was  the  registered  attorney  of  the  Company.  This 
bill  was  headed  "Northampton,  Lincoln  and  Hull  Bailway  to 
Bobt.  Heaford  Daubney,  Dr.,"  and  appeared  to  be  for  business 
relating  to  the  railway :  see  p.  571,  post.  There  was  some  evidence 
that  the  bill  had  been  shown  to  the  defendant  before  it  was  delivered, 
and  that  it  had  been  sent  to  Pell  by  his  direction.  There  was  also 
some  evidence  that  Pell  had  subsequently  given  the  bill  to  the 
defendant. 

The  learned  Judge  reserved  leave  to  move  to  enter  a  nonsuit  if 
the  Court  should  think  that  there  was  no  sufficient  evidence  to 
support  the  plaintiff's  second  issue.  The  rest  of  the  case  was  left 
to  the  jury,  who  found  that  the  defendant  was  one  of  the  committee. 
Verdict  for  plaintiff. 

Humfrey,  in  the  ensuing  Term,  obtained  a  rule  nisi  to  enter  a 
nonsuit  0). 

(1)  He  also  obtained  a  rule  nm  for  Erie,  J.,  a  bill  of  exceptions  was  ten- 

a  new  trial  on  the  grounds  of  mis-  dered  to  the  learned  Judge's  ruling  as 

direction  and  the  improper  reception  to  the  sufficiency  of  the  delivery  of  the 

of  evidence.    The  Ck>irBT  took  time  to  signed  bill  (see  the  next  case).    The 

consider  on  this  part  of  the  case,  and  evidence  then    given  was  somewhat 

ultimately  (July  5th)  made  the  rule  different   from    that    which    by    the 

absolute  for  a  new  trial  on  the  ground  Judge's  notes  appeared  to  have  been 

of  the  reception  in  evidence  of  letters  given  at  the  first  trial.     The  present 

from  Mr.  Pell  without  sufficient  proof  report  is  confined  to  the  arguments 

of  his  authority  from  the  defendant  to  on  the  branch  of  the  rule  which  related 

write  them.  On  the  second  trial,  before  to  entering  a  nonsuit. 
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daubney  Whitehouse  and  MeUor  now  showed  cause : 

V. 

Puipps.  No  point  can  be  made  as  to  the  suflSciency  of  the  delivery  in  the 

[  609  ]  present  case ;  for  there  was  evidence  that  the  defendfiuit  named 
Mr.  Pell  as  the  person  to  whom  the  bill  might  be  delivered ;  and 
evidence  of  delivery  of  a  bill  to  an  agent  of  the  client  is  sufficient 
primd  facie  evidence  that  the  bill  came  to  the  client's  hands : 
Eggington  v.  Cumberledge  (1),  Macgregor  v.  Keily  (2).  There  was 
also  express  evidence  that  the  defendant  received  the  bill  from 
Mr.  Pell.  The  sole  question  therefore,  on  the  present  rule,  is  as 
to  the  heading  of  the  bill.  Stat.  6  &  7  Vict.  c.  78,  s.  87,  requires 
that  the  bill,  for  fees  and  charges  in  respect  of  business  done,  shall 
be  delivered  to  the  person  ''  to  be  charged  therewith,"  that  is  with 
the  business  :  and,  as  the  bill  is  to  be  referred  to  taxation  ''  upon 
the  application  of  the  party  chargeable  by  such  bill,"  it  is  implied 
that  the  bill  must  indicate  who  that  person  is.  But  there  is 
nothing  to  require  that  a  name  should  be  inserted.  Every  sub- 
stantial purpose  is  fulfilled  if  there  be  such  a  description  of  the 
person  chargeable  as  would  be  understood  ;  for  instance,  if  a  firm 
were  made  debtor,  that  would  surely  be  sufficient  to  show  that  the 
partners  were  chargeable.  There  can  lie  no  doubt  here  that  the 
heading  of  the  bill  would  be  understood  to  mean  that  those  liable 
for  the  work  done  for  the  Northampton,  Lincoln  and  Hull  Bailway 
[  •610  ]  Company  were  charged  by  *the  bill.  The  jury  have  found  that  the 
defendant  was  one  of  those ;  and  it  rests  on  the  other  side  to  estab- 
lish that  there  is  a  technical  rule  requiring  the  name.  In  Manning 
V;  Olyn  (8),  in  the  Irish  Court  of  Exchequer,  the  plaintiff's  bill, 
though  left  with  the  defendant's  servant,  contained  no  indication 
who  was  the  party  charged.  It  "  was  not  addressed  to  any  person ; 
nor  did  it  state  the  name  of  the  persons  whom  the  plaintiff  charged 
to  be  his  debtors."  The  plaintiff,  being  uncertain  who  was  respon- 
sible to  him,  had  purposely  left  the  bill  ambiguous.  That  was 
held  to  be  no  compliance  with  the  Irish  Act,  7  Geo.  11.  c.  14, 
s.  9,  the  language  of  which,  so  far  as  relates  to  this  point,  is  not 
materially  different  from  that  of  stat.  6  &  7  Vict.  c.  78,  s.  87.  But  in 
Holmes  v.  Magrath  (4),  where  the  bill  delivered  had  no  heading  at 
all,  but,  from  its  contents,  was  plainly  intended  to  charge  the 
defendant  Magrath,  the  Irish  Court  of  Queen's  Bench  held  that 
the  statute  had  been  complied  with.    That  Court  thought  that  the 

(1)  74  B.  H.  663  (1  Ex.  271).  513  (a.D.  1836). 

(2)  77  R  B.  841  (3  Ex.  794).  (4)  6    Irish    Law     Beporta,    376 

(3)  1  Jones's  Iiish  Exch.  Beports,      (▲.!>.  1843). 
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decision  in  Manning  v.  Olyn  (1)  proceeded  on  the  special  ground 
that  the  bill  was  purposely  left  ambiguous.  In  the  recent  case  of 
Macgregor  v.  Keily(2),  where  the  action  was,  like  the  present, 
against  a  provisional  committee  man,  and  the  bill  was  headed 
"  The  Directors  of  the  Midland  Grand  Junction  Railway  Company, 
Dr.,*'  the  Court  of  Exchequer,  though  granting  a  rule  nisi  on 
another  ground,  refused  a  rule  as  to  the  heading  of  the  bill. 

(Pattbson,  J.  left  the  Court  to  consult  the  Barons  of  the 
Exchequer,  and,  on  his  return,  stated  that  in  Macgregor  v. 
Keily  (2)  the  Court  of  Exchequer  had  decided  that  a  bill  of  costs 
debiting  the  directors,  *and  delivered  to  the  defendant  who  was 
proved  to  be  a  director,  was  a  sufficient  compliance  with  stat.  6  &  7 
Vict.  c.  78,  s.  87.) 

That  decision  is  precisely  in  point. 

Humfrey  and  MeUoTy  contrd : 

In  Macgregor  v.  Keiiy  (2)  the  bill  made  the  defendant  chargeable 
by  a  description  including  him,  for  he  was  one  of  "  the  directors." 
But  here  the  "  railway  "  is  debited.  That  may  have  meant  the 
funds,  or  it  may  have  meant  the  whole  body  of  subscribers.  If 
this  bill  is  sufficient,  one  debiting  ''  all  whom  it  niight  concern  " 
would  be  sufficient.  No  one  could  apply  to  have  this  bill  taxed 
except  at  the  risk  of  having  his  application  refused  on  the  ground 
that  he  was  not  charged. 

IjOBD  DsNifAN,  Ch.  J. : 

In  the  case  of  Oridley  v.  Austen,  the  bill  was  delivered  to  the 
defendant  who,  as  the  jury  have  found,  was  not  the  person  really 
liable,  and  with  it  a  note.  The  bill  was  very  insufficient  to  charge 
the  defendant  Mr.  Austen.  It  does  not  appear,  either  by  its  heading 
or  by  any  item  in  the  bill,  that  he  was  looked  to  for  payment ; 
and,  from  the  terms  of  the  accompanying  letter,  it  would  rather 
appear  that  the  bill  was  sent  to  him  as  a  friend  of  the  real  client. 
Consequently  I  think  in  that  case  the  defendant  is  entitled  to  the 
verdict. 

In  Dattbney  v.  Phipps,  I  think  that  the  "  railway,"  debited  in  the 
bill,  must  be  understood  in  the  sense  of  "  the  Railway  Company," 
which  is  the  only  sort  of  railway  that  could  be  liable  for  costs. 


Daubmbt 

9k 

Phipps. 

G  RIDLEY 

r. 

AUBTKN. 


[  •"!  ] 


(1)  1  Jonee'8  InBh  Exch.  Beports, 
613  (A.I>.  1836). 


(2)  Not  reported  on  this  point:  77 
B.  H.  841  (3  Ex.  794). 
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fR.R 


Gridlkt 

r, 
Austen. 

Daurket 

r. 
Phipps. 

[•612] 


And  the  words,  so  understood,  evidentl}*,  under  these  circum- 
stances, comprised  the  defendant ;  and  therefore  in  this  case  the 
plaintiff  was  *en titled  to  the  verdict.  Every  case  of  this  kind  must 
depend  on  its  own  special  circumstances.  We  can  lay  down  no 
general  rule,  but  must  add  another  class  of  cases  to  those  in  which 
a  long  list  of  authorities  is  cited,  with  an  acknowledgment  at  last 
that  the  decision  in  no  one  case  can  be  a  guide  for  deciding 
another. 


[  •BIS  ] 


Patteson,  J. : 

In  the  first  of  these  cases  I,  at  first,  thought  there  had  been  a 
sufficient  bill  delivered.  But,  on  looking  closer,  it  is  not  so.  The 
bill  itself  does  not  indicate  that  the  defendant  Austen  was  looked 
to  for  payment.  The  subject  of  the  business  is  ''  In  the  matter  of 
Mr.  and  Mrs.  John  Humphreys,"  a  matter  in  which  he  had  no 
personal  interest.  One  of  the  items  is  expressed  to  be  for  "  attend- 
ing Mr.  Austen : "  not  *'  for  attending  you,'*  as  might  have  been 
expected  if  Mr.  Austen  had  been  the  person  charged.  In  short 
this  bill  debits  no  one,  and  would  not  convey  to  Mr.  Austen's  mind 
any  information  as  to  whether  he  was  charged  or  not.  But  then 
it  was  accompanied  by  a  letter.  When  however  we  read  that  letter, 
it  also  is  ambiguous,  and  might  lead  to  the  conclusion  that  the  bill 
was  delivered  to  him,  not  as  the  client,  but  as  a  friend  of  the  client 
I  think  that  the  attorney  ought  to  show  whom  he  means  to  charge 
with  his  bill ;  and  under  the  particular  circumstances  of  this  case 
the  plaintiff  has  not  sufficiently  done  so.  I  agree  with  my  Lord  in 
thinking  that  no  general  rule  can  be  laid  down,  and  that  each  case 
must  depend  upon  its  special  circumstances. 

In  the  other  case,  Daubney  v.  Phipps,  the  facts  are  very  different 
The  bill  by  its  heading  expressly  makes  the  Northampton,  Lincoln 
and  Hull  Railway  debtor.  "^That  must  mean  the  Bailway  Company : 
it  would  be  absurd  to  debit  the  railway  in  any  other  sense.  Then 
the  Company  means  the  individuals;  and  it  is  plain,  from  the 
circumstances  attending  the  delivery,  that  the  defendant,  to  whose 
hands  the  bill  is  shown  to  have  come,  was  meant  to  be  liable  as  one 
of  those. 


COLBRIDOE,  J. : 

I  agree  that  all  cases  of  this  kind  must  be  decided  on  their  own 
special  facts.  In  the  two  cases  now  before  us  those  lead  to  opposite 
results. 


VOL.  Lxxxni.]     1849.    Q.  B.     16  Q.  B.  518—514. 


660 


The  bill  in  Giidley  v.  Atisten  does  not  in  any  way  charge  the 
defendant.  But  it  was  delivered  at  the  defendant's  house  with  a 
letter  addressed  to  him ;  and  those  facts  are  some  evidence  that  it 
was  intended  to  charge  the  defendant.  But  the  defendant's  niece, 
for  whose  benefit  the  work  was  done,  had  been  residing  in  his 
house ;  and,  as  that  seems  by  the  letter  to  be  the  reason  why  the 
bill  was  sent  there,  I  think  these  circumstances  would  rather  have 
led  me  to  the  inference  that  the  bill  was  sent  to  the  defendant  as 
her  friend.  It  is  enough  to  say  that  this  is  left  in  doubt.  The  ontis 
of  proof  lay  on  the  plaintiff,  who  had  to  make  out  that  he  delivered 
a  bill  charging  the  defendant ;  and  on  the  whole  case  he  failed. 

In  Daubney  v.  Phipps  I  think  there  was  sufficient  proof.  By  the 
beading  of  the  bill  the  plaintiff  debits  the  railway,  that  is,  the 
persons  associated  for  the  purpose  of  making  the  railway.  The 
defendant  was  one  of  those ;  and  the  intention  clearly  was  to  charge 
bim.  If,  in  construing  the  statute,  we  were  to  impose  the  necessity 
of  naming  every  person  charged,  we  might  at  times  occasion  great 
difficulty.  I  think  it  is  quite  sufficient  that  the  attorney  has 
designated  those  charged  *with  the  business  by  a  description 
sufficient  to  indicate  that  he  meant  to  hold  the  defendant  liable  (i). 

In  Gridley  v.  Austen,  Rule  absolute. 
In  Daubney   v.  Phipps,  Rule   to   enter  a  nonsuit 
discharged. 


GitlDI.BV 

t. 

AUSTKK. 

Daubney 

r. 
Phipps. 


[•614] 


IN  THE  EXCHEQUER  CHAMBER. 


(Error  from  the  Queen's  Bench.) 
PHIPPS   V.   DAUBNEY. 

(I6Q.  B.  514—628;  S.  0.  20  L.  J.  Q.  B.  273;  15  Jur.  797;  2L.M.&P.  180.) 

Aclion  on  an  attome3''8  bill ;  pleadings,  putting  in  issue  the  delivery  of 
a  bill  according  to  the  Solicitors  Act,  1843  (6  &  7  Vict.  c.  73),  s.  37. 

It  appeared  in  evidence  that  the  work  was  done  for  the  Northampton, 
Lincoln  and  Hull  Bailway  Company,  provisionally  registered.  Defendant 
was  a  member  of  the  provisional  committee.  Plaintiff  was  retained  by  one 
P.,  then  and  at  the  times  after  mentioned  the  attorney  of  the  Company,  to 
do  the  work,  which  consisted  in  writing  letters,  serving  notices,  &o.,  rela- 
tive to  the  formation  of  the  railway.  After  the  work  was  done,  plaintiff 
sent  his  bill  to  P.,  headed  *'  Northampton,  Lincoln  and  Hull  Railway  to 
B.  H.  D.'*  (the  plaintiff.)  "  Debtor."  The  bill  did  not  further  point  out 
the  party  charged.  Afterwards,  a  copy  of  the  bill  was  put  into  the  hands 
of  tiie  defendant,  who  looked  it  over  and  said  he  had  seen  that  bill  before, 

(1)  Erie,  J.  had  left  the  Court. 


1851. 
Feb.  1. 

[6U] 
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Phipps*  ^^^  ^®  charges  were  liigb,  but  that  it  was  not  iuteuded  to  dispute  them. 

V.  Other  members  of  the  committee  saw  the  copy  at  the  same  time,  and  said 

Daubnbt.  also  that  the  items  would  not  be  disputed,  but  that  it  was  determined  not  to 

pay  one. local  agent  before  another:  and  they  and  defendant  added  that 
enquiry  should  be  made  of  P.  as  to  the  state  of  the  funds,  and  an  answer 
sent.    The  person  who  had  handed  the  copy  took  it  away  with  hinL 
On  error  to  the  Exchequer  Chamber,  with  a  bill  of  exceptions, 
Quoere^  whether  the  delivery  of  the  plaintiff's  bill  to  P.  was  a  virtual 
deliveiy  to  the  defendant.    But, 

Held  that  there  was  evidence  to  go  to  the  jury  of  a  deliveiy  to  the 
defendant  himself.    And  (affirming  the  judgment  of  the  Queen's  Bench) 

That  the  bill  was  sufficiently  headed  to  i)oint  out  the  defendant  as  a  party 
charged. 

Thb  pleadings  in  this  case,  and  the  result  of  the  first  trial,  are 
stated  in  the  preceding  report,  p.  565,  ante. 

[  516  ]  On  the  second  trial  {ante,  565,  note  (1) ),  before  Erie,  J.,  at  the 

sittings  in  Middlesex  after  Hilary  Term,  1850,  the  defendant's 
counsel  tendered  a  bill  of  exceptions ;  and  a  verdict  was  found  for 
the  plaintiff  on  the  first  issue  as  to  part  of  the  sum  claimed ;  for 
the  defendant  as  to  the  residue ;  and  for  the  plaintiff  on  the  issue 
as  to  delivery  of  a  bill.  Judgment  having  been  signed,  the 
defendant  brought  a  writ  of  error  in  the  Exchequer  Chamber,  with 
the  bill  of  exceptions  annexed.  The  only  special  grounds  of  error 
assigned  were  that  the  learned  Judge  declared  his  opinion  to  the 
jury  that  the  bill  was  a  8u£Scient  bill  within  the  meaning  of  stat. 
6  &  7  Vict.  c.  73 ;  and  declared  also  as  his  opinion  that  the  matters 
given  in  evidence  for  the  plaintiff  were  sufficient  to  be  submitted  to  the 
jury  to  maintain  the  second  issue  on  his  part.  The  plaintiff  joined  in 
error.  The  material  parts  of  the  bill  of  exceptions  were  as  follows. 
The  counsel  for  the  plaintiff,  to  maintain  the  second  issue  on  his 
part,  proved  that  the  work  &c.,  done  by  the  plaintiff  as  such  attorney 
and  solicitor  as  in  the  declaration  and  second  plea  mentioned,  was 
done  by  the  plaintiff  for  a  certain  Company  which  had  been  pro- 
visionally registered,  in  pursuance  of  the  statute  in  that  behalf,  by 
the  name  of  the  Northampton,  Lincoln  and  Hull  Railway  Company, 
and  of  which  Company  the  defendant  was,  and  acted  as,  a  member 
of  the  provisional  committee.  That  one  George  Pell,  before  and  at 
the  time  of  the  writing  of  the  letter  of  the  said  G.  Pell  hereinafter 
mentioned,  and  when  the  said  work  was  done,  when  the  bill  herein- 
after mentioned  was  sent  to  the  said  G.  Pell  as  hereinafter 
mentioned,  and  when  Joseph  Heaford  Daubney  saw  and  conversed 
with  the  defendant  as  hereinafter  mentioned,  was  the  attorney  of 

[  V»i6  ]  *the  Company.  And  that  the  plaintiff,  as  such  attorney  and 
solicitor  as  aforesaid,   was,  on  or  about  21st  December,   1845, 
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employed  by  the  said  G.  Pell  to  do  the  said  work  by  a  certain  letter       Phipfs 
written,  addressed  and  sent  by  the  said  6.  Pell  to,  and  received  by,     dadbnkt. 
the  plaintiff,  and  which  said  letter  was  as  follows:  viz. 

''  Northampton,  21st  December,  1846.  Sir, — Messrs.  Haywood 
&  Co.  of  Sheffield  write  me  that  they  have  sent  the  blanks,  which  I 
forwarded  to  them,  to  you,  as  they  had  forwarded  their  own  notices 
previous  to  the  receipt  of  those  I  sent  to  them.  Will  you  be  good 
enough  to  fill  up  the  notices  and  serve  them?  They  should 
correspond  with  Messrs.  Haywoods'  notice  in  every  particular.  If 
from  any  cause  you  should  require  additional  assistance,  Mr. 
Carlier,  our  agent  at  Lincoln,  will,  I  bave  no  doubt,  furnish  you 
with  it  on  being  applied  to.  The  notice  would  have  been  filled  up, 
but  that  Messrs.  Haywood  had  not  sent  the  particulars  neces- 
sary to  enable  me  to  do  so.  In  haste,  I  remain  Tour's  truly, 
Gbo.  Pell,  Jun. 

"  R.  H.  Daubnby,  Esq." 

The  plaintiff,  af  tor  the  said  work  and  business  had  been  performed, 
and  more  than  one  month  before  the  commencement  of  this  suit, 
in  the  month  of  March,  a.d.  1846,  sent  by  the  post  to  the  said 
O.  Pell  a  bill  of  the  plaintiff's  fees,  charges  and  disbursements  in 
relation  to  the  said  work  and  business,  subscribed  with  the  proper 
hand  of  the  plaintiff,  and  enclosed  in  a  letter,  subscribed  with  the 
proper  hand  of  the  plaintiff,  referring  to  such  bill.  The  bill  was 
then  set  out,  commencing 

"  Northampton,  Lincoln  and  Hull  To  Robt.  Heaford  [  6i7  ] 

Railway  Daubney,  Debtor. 

1846.  £    i.  d. 

Dec.  20.  Carriage  of  blank  forms  of  notices  and  letters      0    2    4 

Letter  to  Sheffield 0    5    0 

Filling  up  865  notices  to  owners  and  occupiers 
between  Market  Rasen  and  Lincoln,  16 

miles 182  10    0 

Making  400  copies  for  service  -  -  -  100  0  0 
Examining  and  serving  881  notices  on  the  line  95  5  0 
Extra  expenses  of  service  of  19  distant  owners 

&c. 28  18    0" 

Similar  items  followed,  for  letters,  journeys,  depositing  plans, 
making  out  listo,  &c. :  and  the  bill  was  signed  ''  Robbbt  Hbafobd 
Daubhbt." 
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Phipps  And  thereupon  the  counsel  for  the  plaintiff,  further  to  maintain 

Daubnby.  *"^  prove  the  second  issue,  produced  a  certain  other  copy  of  the 
bill  above  set  out,  and  also  subscribed  with  the  proper  hand  of  the 
plaintiff,  and  then  proved  to  the  jury  that  one  Joseph  Heaford 
Daubney,  in  December,  1846,  gave  the  said  last  mentioned  copy  so 
produced  to  the  defendant,  who  then  looked  the  same  over,  and 
said  to  the  said  J.  H.  Daubney  that  he  the  defendant  had  seen  that 
bill  before ;  that  some  of  the  charges  were  high ;  but  that  it  was 
not  intended  to  dispute  them.  That  two  others  of  the  provisional 
committee  of  the  said  Company  came  into  the  room  in  which  the 
said  J.  H.  Daubney  and  the  defendant  were,  shortly  after  the  said 
last  mentioned  bill  had  been  so  handed  to  the  defendant ;  and  that 
the  said  last  mentioned  bill  was  before  them  ;  and  one  of  them  also 

[  *oi8  ]  said  '''to  the  said  J.  H.  Daubney,  in  the  presence  of  the  defendant, 
that  it  was  not  intended  to  dispute  the  charges  of  the  said  bill,  but 
that  it  was  determined  not  to  pay  one  local  agent  before  another : 
nnd,  after  some  more  conversation  on  the  subject,  the  said  last 
mentioned  copy  of  the  said  bill  was  taken  away  by  the  said  J.  H. 
Daubney;  and  the  defendant  and  the  said  other  provisional 
committee  men  said  that  enquiry  should  be  made  of  Mr.  Pell  as  to 
the  state  of  the  funds,  and  that  an  answer  should  be  sent  to  the 
plaintiff. 

The  bill  of  exceptions  then  stated  that  the  counsel  for  the  plaintiff 
then  insisted  that  the  said  several  matters  so  given  in  evidence  on 
the  part  of  the  plaintiff  as  aforesaid  were  sufiScient  to  be  submitted 
to  the  jury  as  evidence  to  maintain  on  his  part  the  said  second 
issue :  but  the  counsel  for  the  defendant  insisted  that  the  same 
were  not  sufficient  to  be  submitted  to  the  jury  as  evidence  to 
maintain  the  said  issue  on  the  part  of  the  plaintiff,  and  that  the 
Judge  ought  to  direct  the  jury  to  find  a  verdict  for  the  defendant 
on  that  issue,  inasmuch  as  there  was  no  evidence  of  the  delivery  to 
the  defendant  of  a  sufficient  bill  within  the  meaning  of  the  statute 
in  that  case  &;c. :  and  also  that  the  said  bill,  not  being  directed  on 
the  face  of  it  to  the  defendant  as  the  party  charged,  did  not  support 
the  said  issue :  and  also  that  there  was  not  evidence  for  the  jury  of 
the  delivery  of  the  bill  to  the  defendant. 

And  the  said  Judge  did  then  and  there  declare  and  deliver  his 
opinion  to  the  jury  aforesaid  that  the  said  bill  was  a  sufficient  bill 
within  the  meaning  of  the  said  statute,  and  that  the  said  matters 
so  given  in  evidence  for  the  plaintiff  as  aforesaid  were  sufficient  to 

[  *fti9  ]       be  submitted  to  them  to  maintain  &c.  (the  2nd  issue  on  his  *part) : 
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and  with  that  direction  left  the  consideration  thereof  to  the  jury.       Phipfs 
Whereupon  the  defendant's  counsel,  before  the  giving  of  the  verdict,     daubnby. 
made  their  exceptions  &c. :  and  the  jury  gave  their  verdict  for  the 
plaintiff  on  the  said  issue  &c. 

The  bill  of  exceptions  was  argued  in  this  vacation  (i). 

MeUor,  for  the  plaintiff  in  error  (defendant  below) : 

First,  the  replication  alleges  that  the  plaintiff  below  did  ''  deliver 
to  the  defendant  a  bill :  "  but  the  evidence  did  not  show  a  delivery 
by  Daubney  to  Phipps.  It  is  true  that  delivery  to  an  agent  may 
BufBce :  Macgregor  v.  Keily  (2),  In  re  Btish  (s) ;  but  that  must  be 
where  there  is  an  agent  (as  the  servant  was  held  to  be  in  the  first 
mentioned  case)  constituted  for  the  purpose  of  receiving  the  bill. 
And,  as  Coltman,  J.  said,  iu  Edwarda  v.  Lawless  (4) :  "  a  delivery  " 
"  to  one  of  the  members  of  the  provisional  committee  "  of  a  joint- 
stock  Company  "  of  a  bill  of  costs  charging  the  whole  of  them, 
clearly  is  not  a  delivery  within  the  statute.*'  The  ruling  of  Lord 
Ellbnborouoh  in  Crowder  v.  Shee  (6)  is  the  same  in  principle. 
Pell,  here,  had  no  special  authority  to  receive  the  bill :  he  was  not 
the  agent  of  a  trading  copartnership,  but  merely  the  attorney  of  a 
provisionally  registered  joint-stock  Company :  such  a  person  is  not 
the  agent  of  every  member  of  the  Company  for  the  purpose  of 
receiving  a  bill  of  costs.  The  sending  of  the  bill  to  him  was  an  act 
neither  called  for  by  him  nor  authorized  by  the  Company  :  *it  was  [  *^^o  ] 
purely  spontaneous  on  the  part  of  Daubney.  Pell  might  more 
properly  be  considered  his  agent  on  this  occasion  than  the  agent 
of  the  Company.  As  to  the  copy  seen  by  Phipps,  it  is  not  enough 
that  the  bill  is  shown  to  the  party  chargeable:  Brooks  v.  Mason  (6). 
*  *  Eicke  V.  Nokes  (7)  shows  that  the  defect  of  proof  in  this 
respect  is  not  compensated  by  facts  in  the  nature  of  an  admission, 
such  as  are  stated  on  this  bill  of  exceptions. 

(Aldebson,  B.  :  Suppose  the  question  were  on  the  serving  of  a 
writ,  and  the  party  to  be  served  had  said  **  I  have  it  in  my 
hands." 

Mabtin,  B.  :  If  the  bill  has  been  delivered  to  the  supposed  agent, 

(1)  The  argument  was  commenced  (2)  77  B.  B.  841  (3  Ex.  794). 

on  Februarj  Ist,  but  adjourned  after  (3)  8  Beav.  66. 

a    short  hearing,  and    was  resumed  (4)  77  B.  B.  336(6  G.  B.  329,  336). 

from  the  beginning  on  February  3rd :  (5)  10  B.  B.  722  (1  Camp.  437). 

before  Maule,  Orpsswell,  Williams,  and  (6)  1  H.  Bl,  290. 

Talfourd,  JJ.,  and  Parke,  Alderson,  (7)  Moo.  &  Mai.  303. 
Piatt  and  Martin,  Barons. 
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PHIPP8       and  the  party  charged  has  received  it  and  looked  over  it,  is  not 
daububt.     ^^^^  strong  evidence  that  the  person  to  whom  it  was  delivered  was 
his  agent  for  the  purpose  ? 

Aldbrson,  B.  :  Pell  was  the  defendant's  agent  for  making  the 
contract  with  the  plaintiff. 

Cbbsswell,  J.  referred  to  Vincent  v.  Slaymaker  (i).) 

There  Lord  Ellbnbobouoh  differed  from  the  rest  of  the  Court  as 
to  the  authority  of  the  defendant's  new  attorney  to  receive  the  bill : 
and  Lb  Blanc  and  Batlbt,  JJ.  rested  their  judgment  on  the  fact 
that  the  defendant's  having,  by  the  new  attorney,  taken  out  an 
order  for  delivery  of  the  bill  for  the  purpose  of  taxation.  In 
Eggington  v.  Cwnberledge  (2),  which  may  be  cited  on  the  other  side, 

[  *52i  ]  the  delivery  of  the  bill  was  called  for,  and  not  ^spontaneous ;  it 
was  laid  before  the  provisional  committee  when  the  defendant  was 
present;  and  it  remained  in  the  hands  of  their  secretary.  In 
Davhney  v.  Phipp$  (8)  in  B.  B.,  the  decision  seems  to  have  proceeded 
on  a  mistaken  view  of  the  facts,  or  at  least  a  different  view  from 
that  given  here  by  the  bill  of  exceptions. 

Then,  supposing  the  bill  to  have  been  duly  delivered,  the  heading 
was  insufficient.  It  charges  neither  a  Company  nor  any  individual. 
An  attorney's  bill  was  held  insufficient  solely  on  this  ground  by 
the  Irish  Court  of  Exchequer  in  Manning  v.  Olyn  (4).  If,  indeed, 
the  bill  and  the  accompanying  letter,  when  there  is  one,  furnish 
materials  from  which  a  party  can  collect  the  intention  to  make 
him  debtor,  the  bill  may  be  sufficient :  Tayloi*  v.  Hodgson  (5) ;  not 
so,  if  the  intention  be  left  ambiguous.  This  was  the  opinion 
of  Lord  Dbnman,  Ch.  J.  and  Pattbson,  J.  in  OridUy  v. 
Atisten{ei).    ♦    ♦    ♦ 

[522]  As  to  the  degree  of  certainty  which  may  be  required  for  the 

information  and  safety  of  the  person  having  to  tax  an  attorney's 
bill,  MeUoi'  referred  to  Martindale  v.  FaUcneril)^  judgment  of 
Maulb,  J. ;  Ivimey  v.  Marks  (s),  and  Dimes  v.  Wright  (9). 

Whitehurstf  contrh : 
On  the  first  point,  the  whole  question  is  whether  there  was 

(1)  11  B.  B.  413  (12  East,  372).  (6)  Ante,  p.  562. 

(2)  74  B.  B.  663  (1  Ex.  271).  (7)  69  B.  B.  602  (2  C.  B.  706). 

(3)  Ante,  pp.  562,  565.  (8)  16  M.  ft  W.  643. 

(4)  1  Jones's  Irish  Exch.  Bep.  513.  (9)  8  C.  B.  831. 

(5)  3Dowl.  ftL.  115. 
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eyidence  for  the  jury  of  a  delivery  of  the  bill  by  Daubney  to  Phipps.  Phipfs 
The  bill  of  exceptions  states  that  there  was  a  Company,  which  daubnbt. 
sufficiently  appears  to  have  been  a  Company  for  making  the 
railway  named  in  the  bill:  that  the  defendant  below  was  one  of 
that  Company :  that  Pell  was  their  attorney ;  and  that  Pell  was  the 
person  who,  in  December,  1845,  gave  the  plaintiff  below  orders  for 
part  of  the  business  done.  Assuming  even  that  Pell  was  agent  for 
the  plaintiff  below  in  the  transmission  of  the  bill  (though  in  truth 
he  is  shown  to  have  been  only  attorney  for  the  defendant  below  on 
that  occasion),  still,  a  copy  of  the  bill  is  found  in  the  hands  of  the 
defendant  below,  and  he  admits  having  examined  it,  and  says  he 
means  to  pay  it.  The  character  of  Pell  as  agent  or  attorney  is,  in 
fact,  immaterial :  the  facts  prove  a  delivery  by  Daubney  to  Phipps. 
It  is  unnecessary  to  go  into  all  the  cases.  Eggington  v.  Cumber- 
ledge  (i)  is  a  direct  authority  for  the  plaintiff  below  ;  and  the  facts 
there  were  in  some  respects  less  strong  than  those  of  the  present 
case  in  favour  of  the  delivery.  Pollock,  C.  B.  and  Aldbrson,  B. 
observed  there  *that  in  Eicke  v.  Nokes  (2),  which  had  been  cited  [  *523  ] 
for  the  defendant,  it  did  not  appear  that  the  bill  had  come 
into  the  possession  of  the  party  charged  a  month  before  the 
delivery  (3). 

(The  Court  then  stopped  Whitehurst,  and  called  upon  MeUor  to 
reply.) 

MelloTf  in  reply,  observed  that  in  Eggington  v.  Cumberledge  (i) 
no  notice  was  taken  of  Brooks  v.  Mason  (4). 

Parke,  B.  : 

We  are  all  of  opinion  that  the  judgment  must  be  affirmed.  The 
replicatioa  states  that  the  plaintiff,  one  month  before  action 
brought,  delivered  a  signed  bill  to  the  defendant.  On  the 
evidence,  as  set  forth,  it  appears  that  there  was  a  bill  delivered 
to  George  Pell,  who  was  an  attorney,  and  by  whom  the  plaintiff 
was  employed  as  attorney  in  the  business  in  question.    The  bill  so 

(1)  74  R.  R.  663  (1  Ex.  271).  Company,  to  William Blandy,"enoloeed 

(2)  Moo.  &  MaL  303.  in  an  enyelope  directed  to  Uie  Bailway 

(3)  WhiUhurst  also  referred  to  Oompany,  and  delivered  at  a  certain 
Blandy  y.  De  Burgh,  77  B.  R  415  (6  office,  had  been  sufficiently  delivered 
C.B.  623),  where  the  CouBT  was  equally  at  the  "office  of  business"  of  the 
divided  on  the  question  whether  or  not  defendant,  a  provisional  committee 
a  bill  headed  "The  Provisional  Com-  n:ian,  to  fix  him  with  liability. 
mittoe  of  the  Oxford"  Ac.  "Bailway         (4)  1  H.  Bl.  290. 
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Phipps  delivered  to  Pell  was  headed  "  Northampton,  Lincoln  and  Hull 
Daubnky.  Railway,  To  Robert  Heaford  Daubney,  Debtor."  At  a  meeting 
afterwards,  at  which  the  defendant,  who  was  a  provisional  com- 
mittee man  of  the  Company,  was  present,  a  copy  of  the  bill  was 
produced,  signed  by  the  plaintiff;  and  the  plaintiff  at  the  trial 
offered  evidence  that  Joseph  Heaford  Daubney  then  gave  the  copy 
to  the  defendant,  who  said  that  he  had  seen  the  bill  before,  that 

[  *524  ]  some  of  the  charges  were  high,  but  *that  it  was  not  intended  to 
dispute  them.  It  appears  that  two  other  members  of  the  pro- 
visional committee  came  in  shortly  after  the  copy  had  been  handed 
to  the  defendant  (so  that  it  is  shown  to  have  been  in  his  possession) ; 
and  one  of  them  also  said,  in  the  defendant's  presence,  that  it  was 
not  intended  to  dispute  the  charges :  and  it  appears  further  that 
the  copy  was  then  taken  away  by  Joseph  H.  Daubney,  the  defen- 
dant and  the  other  committee  men  saying  that  enquiry  should  be 
made  of  Pell  as  to  the  state  of  the  funds,  and  an  answer  sent. 
Upon  this  evidence  the  learned  Judge  ruled  that  the  evidence  of  a 
delivery  was  sufficient  to  be  left  to  the  jury:  and  he  held  also  that 
the  bill,  in  point  of  form,  was  sufficient. 

It  is  argued  for  the  plaintiff  in  error  that  the  bill  was  insufficient, 
for  that  an  attorney  ought  not  to  deliver  merely  a  list  of  charges, 
but  a  bill,  showing  that  some  given  party  is  creditor  and  another 
debtor :  and  that  this  was  not  done  here :  and  the  Irish  case  of 
Manning  v.  Glyu  (i)  was  cited.  No  doubt  the  decision  there  was 
correct;  but  in  that  case  there  was  no  indication  at  all  of  any 
debtor.  The  question  here  is  whether,  in  reasonable  under- 
standing, there  can  be  any  doubt  that  some  particular  party  is 
meant,  who  is  to  be  made  debtor.  The  heading  is  not  merely 
''Northampton,  Lincoln  and  Hull  Railway,"  but  "debtor"  to 
R.  H.  Daubney ;  and  this  shows  that  Daubney  means  to  charge  all 
the  persons  who  are  responsible  on  the  part  of  the  Railway 
Company.  It  does  therefore  charge  the  defendant. 
The  bill,  then,  being  sufficient  in  form,  the  only  question  is, 

[  *525  ]  whether  it  was  deUvered.  If  the  case  had  ^turned  merely  on  the 
authority  of  Pell  to  receive  a  bill,  some  of  the  Coubt  doubt  whether 
the  evidence  would  have  been  sufficient.  But  there  is  some 
evidence,  subsequent  to  that  of  the  delivery  to  Pell,  that  Pell  had 
shown  the  bill  to  the  defendant :  for  he  admitted  having  seen  it 
before,  which  is  some  evidence  that  he  had  seen  it  in  the  possession 
of  Pell :  and  he  said  the  charges  were  high ;  which  implies  that  he 
(1)  1  Jone8*8  Irifih  Exch.  Bep.  513. 
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had  examined  them.  Then  the  case  comes  within  the  reason  of  Phipps 
Vincent  v.  Slaymaher  (i).  Although,  therefore,  I  should  myself  daubnet. 
Iiave  had  some  doubt  if  the  question  had  turned  merely  on  the 
delivery  to  Pell  on  the  defendant's  behalf,  we  all  agree  that  the 
subsequent  facts  were  evidence  for  the  jury  of  a  delivery  to  the 
defendant.  Delivery  of  a  bill  is  not  merely  showing  it,  but  giving 
an  opportunity  to  examine  it,  so  that  the  party  may  have  an 
opportunity  of  judging  whether  it  should  be  referred  to  taxation. 
And  it  was  for  the  jury  here  to  say  whether  the  bill  was  merely 
shown  to  the  defendant  on  the  last  occasion,  to  be  taken  away 
again,  or  whether  it  was  placed  in  his  hands  with  an  entire  power 
offered  him  to  keep  it,  but  was  returned  by  him  because  he  had 
gone  over  it  already.  If  the  latter  was  their  view  of  the  facts,  they 
might  find  a  delivery  within  the  statute ;  if  that  was  not  their  view, 
they  might  find  the  contrary. 

AliDBRSON,  B. : 

I  think  it  plain  that  the  defendant  meant :  ''  I  do  not  want  to 
keep  this  copy,  because  I  am  satisfied  with  referring  to  the  bill 
which  Pell  has  given  me.*' 

Per  Curiam  : 


Judgment  affii'vied. 


IN  THE  QUEEN'S   BENCH. 


DOE  D,   ARMITSTEAD    v.   'J'he  NORTH  STAFFORD-        iwo. 
SHIRE  RAILWAY   COMPANY  (2).  ^'\m^^' 

(16  Q.  B.  526—538  ;  S.  C.  20  L.  J.  Q.  B.  249 ;  15  Jur.  944.)  Frh,  22. 

A  Bailway  Company  gave  notice  to  a  land-owner  of  their  intention  to  [■  526  ] 
take  land,  his  property,  comprised  in  the  schedule  of  their  local  Act  and 
in  the  books  and  plans  deposited  by  them  with  the  clerks  of  the  peace :  and 
they  entered  upon  the  land  under  the  authority  of  the  Lands  Clauses 
Consolidation  Act,  1845  (8  &  9  Vict.  c.  18),  s.  85,  making  the  deposit  and 
giving  the  bond  thereby  required.  No  step  was  taken  by  them  or  the  land- 
owner to  have  the  purchase- money  assessed ;  nor  was  any  conveyance  ever 
executed;  and  the  time  of  three  years,  limited  by  sect.  123  (the  Company's 
special  Act  prescribing  no  time)  for  the  compulsory  purchase  or  taking  of 
lands,  expired: 

Held,  that  the  land-owner  might  still,  imder  sect.  68,  have  the  purchase- 
money  assessed ;  and  that  he  could  not  re-enter  upon  the  land. 

Held  also  that  the  enactment  in  sect.  1 5  of  the  Railways  Clauses  Consolida- 

(1)  II  E.B.  413(12East,  372).  Ntyrth    Devon    By.   Co.    v.   Loo$emftre 

(2)  Dist  Dawling  v.  Pontypooi,  <fcc.      (1884)  9  App.  Cas.  480, 495, 53  L.  J.  Ch. 
By.  Co.  (1874)  L.  E.  18  Eq.  714, 728,  43      812.— A.  C. 

L.  J.   Ch.  761  ;    cited,  Tiverton  and 

B.B. — VOL.  LXXXIII.  87 
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tion  Act,  1845  (8  &  9  Vict  c.  20),  forbidding  a  Bail  way  Company  to  deviate 
more  than  100  yards  from  the  line  delineated  on  their  plans  deposited  aa 
above,  applies  only  to  the  line  of  railway  itself,  and  does  not  prevent  the 
Company  from  taking,  for  collateral  purposes,  land  beyond  the  distance  of 
100  yards,  and  beyond  the  limits  of  deviation  marked  on  the  plans,  provided 
such  land  be  scheduled  in  the  Company's  local  Act,  and  included  in  their 
plans  and  books  of  reference. 

Where  a  Railway  Company,  being  authorized  by  their  special  Act  to 
take  such  lands  as  are  delineated  on  their  plans,  <Sbc.,  and  necessary  for  the 
purpose  of  making  the  railway,  have  taken  a  parcel  of  land  so  delineated, 
and  the  land-owner  afterwards  disputes  their  right  to  it  by  an  action, 
contending  that  the  land  was  not  necessary  for  the  purpose  &c.,  the 
necessity  is  a  question  for  the  jury;  and  they  are  warranted  in  finding 
such  necessity,  if  it  appear  that  the  Company  proposed  to  take  part  of  a 
close,  necessai-y  for  the  purpose  &c.,  of  which  close  the  parcel  in  question 
was  the  residue,  and  the  land-owner  insisted  on  their  taking  the  whole. 

Ejectment  for  lands  in  Staffordshire :  demise  June  28th,  1849. 
On  the  trial,  before  Patteson,  J.,  at  the  Stafford  Spring  Assizes, 
1860,  the  material  facts  appeared  to  be  as  follows. 

The  company  was  established  under  stat.  9  &  10  Vict.  c.  Izxxv., 
local  and  personal,  public,  ''for  making  a  railway  from  the 
Mancliester  and  Birmingham  Railway  at  Macclesfield  to  the  Trent 
Valley  Eailway  at  Colwich,  with  branches."  The  Act  expressly 
incorporated  the  Lands  and  Railways  Glauses  Consolidation  Acts, 
1846,  8  &  9  Vict.  c.  18,  and  c.  20.  The  land  in  question,  part  of  a 
close  called  the  Cat's  Palate,  belonging  to  the  lessor  of  the  plaintiff, 
was  included  in  the  schedule  of  the  Company's  Act,  and  the  books 
of  reference,  and  in  the  plans  deposited  with  the  clerks  of  the 
peace.  In  February,  *1847,  the  Company  gave  notice  to  the 
lessor  of  the  plaintiff  that  they  intended  to  take  26  perches 
of  the  said  land,  which  were  accordingly  valued,  paid  for,  and 
conveyed  to  them.  In  1848,  they  gave  him  notice  that  they 
required  a  further  portion  :  and  the  lessor  of  the  plaintiff  answered 
that,  if  they  took  that  portion  of  the  Cat's  Palate,  they  must  take 
tlie  whole  (i).  The  Company  consented  to  t-ake  the  whole  residue, 
which  amounted  to  2  roods,  6^  perches.  This  included  15 
perches  which  were  beyond  the  limits  of  deviation  given  by  the 
plans  (2).     The  usual  preliminaries  were  gone  through  as  to  the 


(1)  This  was  not  in  evidence  in  the 
action  of  ejectment,  hut  was  proved  on 
a  previous  trial  at  the  same  Assizes 
between  Mr.  Amiitstead  and  the  Com- 
pany, relating  to  the  same  transactions. 

(2)  Stat.  8  &  9  Vict.  c.  20,  a.  8, 
enacts  that 

' '  It  shall  not  be  lawful  for  the  Com- 


pany to  prooeied  in  the  execution  of 
the  railway  unless  they  shall  have 
previously  to  the  oommenoement  of 
such  work  deposited  with  the  dorks  of 
the  peace  of  the  several  counties  in  or 
through  whioh  the  railway  is  intended 
to  pass  a  plan  and  section  of  all  such 
alterations  from  the  original  plan  and 
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taking  of  these  2  roods,  6^  perches;  the  land  being  valued  by 
the  surveyor,  the  purchase-money,  6882.  Is.  8(2.,  paid  into  the 
Bank  of  England,  and  a  bond  executed,  according  to  the  Lands 
^Clauses  Act(i),  on  9th  September,  1848,  and  delivered  to  the 
lessor  of  the  plaintiff :  and  on  tlie  80th  of  that  month  the  Company 
took  possession.  No  conveyance  was  ever  executed  ;  nor  had  steps 
been  taken  by  either  party  for  procuring  one. 
section  as  shall  have  been  approved  of      manner  hereinbefore  provided  in  the 
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by  Parliament,  on  the  same  scale  and 
containing  the  same  particulars  as  the 
original  plan  and  section  of  the  mil- 
way." 

By  sect.  15, 

'*  It  shall  be  lawful  for  the  Company 
to  deviate  from  the  line  delineated  on 
the  plans  so  deposited,  provided  that 
no  such  deviation  shall  extend  to  a 
greater  distance  than  the  limits  of 
deviation  delineated  upon  the  said 
plans,  nor  to  a  greater  extent  in  pas^ng 
through  a  town,  village,  or  lands  con- 
tinuously built  upon  than  ten  yards, 
or  elsewhere  to  a  greater  extent  than 
one  hundred  yards  from  the  ^aid  U  :e, 
and  that  the  railway  by  means  of  such 
deviation  be  not  made  to  extend  into 
the  lauds  of  any  person,  whether 
owner,  lessee,  or  occupier,  whose  name 
is  not  mentioned  in  the  books  of 
reference,  without  the  previous  consent 
ia  writing  of  such  person,  unless  the 
name  of  such  person  shall  have  been 
omitted  by  mistake,"  &c. 

(1)  S.at.  8  &  9  Vict.  c.  18,  s.  85,  is 
as  follows : 

**  Provided  also,  that  if  the  pro- 
moters of  the  undertaking  shall  be 
desirous  of  entering  upon  and  using 
any  such  lands  before  au  agreement 
shall  have  been  come  to  or  an  award 
made,  or  verdict  given  for  the  purchase- 
money  or  compensation  to  be  paid  by 
them  in  respect  of  such  lands,  it  shall 
be  lawful  for  the  promoters  of  the 
undertakiug  to  deposit  iu  the  Bank  by 
way  of  security,  as  hereinafter  men- 
tioned, either  the  amount  of  purchase- 
money  or  compensation  claimed  by 
any  party  inu.re><ted  in  or  entitled  to 
sell  and  convey  such  lands,  and  who 
shall  not  consent  to  such  entry:  or 
such  a  sum  as  shall,  by  a  surveyor 
appoinfted   by  two  juBtioea    in    the 


case  of  parties  who  cannot  be  found, 
be  determined  to  be  the  value  of  such 
lands,  or  of  the  intei-est  therein  which 
such  party  is  entitled  to  or  enabled  to 
sell  and  convey,  and  also  to  give  to 
such  party  a  bond,  under  the  common 
seal  of  the  promoters  if  they  be  a 
corporation,  or  if  they  be  not  a  cor- 
poration under  the  hands  and  seals  of 
the  said  promoters,  or  any  two  of 
them,  with  two  sufficient  sureties  to  be 
approved  of  by  two  justices  in  case 
the  parties  differ,  in  a  penal  sum 
equal  to  the  sum  so  to  be  deposited, 
conditioned  for  payment  to  such  party, 
or  for  deposit  in  the  Bank  for  the 
benefit  of  the  parties  interested  in 
such  lands,  as  the  case  may  require, 
under  the  provisions  herein  con- 
tained, of  all  such  purchase-money 
or  compensation,  as  may  in  manner 
hereinbefore  provided  be  determined 
to  be  payable  by  the  promoters  of  the 
undertaking  in  respect  of  the  lands  so 
entered  upon,  together  with  interest" 
&C.  (five  per  cent.),  *'  from  the  time  of 
entering  on  such  lands,  until  such 
purchase  money  or  compensation  shall 
be  paid"  or  deposited  &c.  (for  the 
benefit  &c.  under  the  provisions  herein 
contained);  **and  upon  such  deposit 
by  way  of  security  being  made  as 
aforesaid,  and  such  bond  being 
delivered  or  tendered  to  such  non- 
consenting  party  as  aforesaid,  it  shall 
be  lawful  for  the  promoters  of  the 
undertaking  to  enter  upon  and  use 
such  lands,  without  having  first  paid 
or  deposited  the  purchase-money  or 
compensation  in  other  cases  required 
to  be  paid  or  deposite  I  by  them  before 
entering  upon  any  lands  to  be  taken 
by  them  under  the  provisions  of  this 
or  the  special  Act." 

37—2 
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The  power  to  take  lands  was  given  to  the  Company  by  stat. 
9  &  10  Vict.  c.  Ixxxv.  8.  17,  which  was  as  follows:  **  And  whereas 
plans  and  sections  of  the  said  ^proposed  railway  and  branch 
railways,  showing  the  line  or  lines  and  levels  thereof,  and  also 
books  of  reference  to  such  plans,  containing  the  names  of  the 
owners,  lessees,  and  occupiers,  or  reputed  owners,*'  &c.  "of  the 
lands  through  which  the  same  respectively  are  intended  to  pass, 
have  been  deposited  with  the  respective  clerks  of  the  peace  for  the 
counties  of  Chester  and  Stafford  respectively ;  be  it  enacted,  that 
subject  to  the  provisions  in  the  said  recited  Acts  "  (among  which 
were  stats.  8  &  9  Vict.  cc.  16,  18,  and  20)  ''  and  this  Act  contained, 
it  shall  be  lawful  for  the  said  Company  to  make  and  maintain  the 
said  railway  and  branch  railways  in,  through,  and  upon  the  lands 
delineated  on  the  said  plans  and  described  in  the  said  books  of 
reference,  and  to  enter  upon  and  take  and  use  such  of  the  said 
lands  as  shall  be  necessary  for  the  purpose." 

By  the  Lands  Clauses  Consolidation  Act,  1845,  8  &  9  Vict.  c.  18, 
s.  128,  it  is  enacted :  "  That  the  powers  of  the  promoters  of  the 
undertaking  for  the  compulsory  purchase  or  taking  of  lands  for  the 
purposes  of  the  special  Act"  (see  sect.  2)  ''  shall  not  be  exercised 
after  the  expiration  of  the  prescribed  period,  and  if  no  period  be 
prescribed  not  after  the  expiration  of  three  years  from  the  passing 
of  the  special  Act."  The  special  Act,  9  &  10  Vict.  c.  Ixxxv.,  received 
the  Boyal  assent  on  June  26th,  1846,  and  did  not  prescribe  any 
period  for  the  expiration  of  the  compulsory  power  to  take  lands  (i). 
In  December,  1849,  the  lessor  of  the  plaintiff  gave  the  Company 
notice  to  quit  the  2  roods,  6}  perches. 

On  the  trial,  the  lessor  of  the  plaintiff  contended  that,  *the 
compulsory  powers  having  expired  and  the  land  not  being  con- 
veyed, he  was  entitled  to  resume  it.  And,  further,  that  as  to  the 
15  perches  beyond  the  limits  of  deviation  the  bond  was  void,  and, 
consequently,  it  was  inoperative  altogether.  The  learned  Judge 
directed  a  verdict  for  the  plaintiff,  giving  leave  to  move  that  a  non- 
suit might  be  entered,  or  the  verdict  limited  to  the  15  perches :  and 
Keating,  in  Easter  Term,  1850,  obtained  a  rule  nisi  accordingly. 
In  Michaelmas  vacation,  1850  (2), 


(1)  There  was  a  general  clause  (s.  44) 
determining  the  Company's  powers 
for  executing,  or  otherwise  in  relation 
to,  the  railway  at  the  end  of  seven 
years  except  as  to  so  much  as  should 


be  then  completed. 

(2)  November  27th  and  281h.  Before 
Patteson,  Coleridge,  VVightman,  and 
Erie,  JJ. 
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Wliateley  and  Whitmore  showed  cause,  and  insisted  that  the        Doxd. 

Arm  ITSTKAD 

Company  ought  to  have  taken  a  conveyance  while  the  compulsory  ^. 

powers  were  in  force ;  and  that  the  bond,  the  only  deed  executed  ^"^h^ke  * 

in  this  case,  was  not  sufficient  to  vest  an  estate  and  interest  in  the     Railway 

Company. 
lands,  unless  under  the  circumstances  pointed  out  by  stat.  8  &  9 

Vict.  c.  18,  SB.  75,  76,  77.  They  referred  to  sects.  81  to  86  (inclu- 
sive)  as  governing  the  present  case,  and  contended  that  the  pro- 
ceeding authorized  by  sect.  85  was  merely  a  temporary  course 
allowed  for  prevention  of  delay,  but  not  removing  the  necessity  for 
a  more  regular  conveyance;  and  that  the  right  conferred  under 
that  section  was  merely  anticipatory,  and  incidental  to  the  right  of 
purchase,  and  fell  with  that,  if  the  purchase  was  not  completed 
liefore  the  compulsory  powers  expired.  Reference  was  made  to 
lieg.  V.  Birminffham  and  Oxford  Junction  Railway  Company  ( i ) ,  decided 
in  this  Court,  but  then  depending  in  the  Exchequer  Chamber ;  to 
Worsley  v.  South  Devon  Railway  Company  {2)^  depending  in  this 
♦Court ;  and  to  Brocklebank  v.  Whitehaven  Junction  Railway  Com-  [  *'5»1  ] 
jfany  (3) :  and  counsel  distinguished  the  first  mentioned  case  from 
this,  inasmuch  as  the  land-owner  there  was  a  willing  vendor, 
enforcing  the  sale ;  here  the  Company  were  taking  away  land 
against  the  will  of  the  owner. 

On  the  second  point  they  argued  that  the  bond,  beinp;  for  an 
entire  sum,  was  inoperative  altogether,  because  void  as  to  the 
15  perches :  that  it  was  void  as  to  these,  because  they  were  beyond 
the  limits  of  deviation  ;  and  that  Crawford  v.  The  Chester  and  Holy- 
head Railway  Company  (4),  which  might  be  cited,  was  no  authority 
to  the  contrary,  that  case  having  turned  upon  the  special  provisions 
of  a  local  Act. 

(As  to  the  limits  of  deviation,  Eble,  J.  referred  to  Doe  d.  Payne 
V.  The  Bristol  and  Exeter  Railway  Company  (5).) 

They  contended  also  that  the  taking  of  the  15  perches  was  not 
warranted  by  sect.  17  of  stat.  9  &  10  Vict.  c.  Ixxxv.,  because  the 
evidence  showed  that  this  portion  of  land  was  not  "  necessary  for 
the  purpose  "  of  making  and  maintaining  the  railway. 

Keating  and  Phipson,  contra,  referred  to  sect.  91  of  stat.  8  &  9 

(1)  81  R.  B.716(15Q.B.634).  Judg-  (3)  15  Sim.  632. 

iiientofQ.  B.  affirmed  iu  Ex.  Ch.,  81  (4)81    E.    B.  925   (II   Jur.    917). 

R.  B.  724,   note  (4)   (15  Q.   B.   647,  (Vice-Chanc.    of   EngUnd,   Nov.   dth 

note  (b)).  and  6th,  1847). 

(2)  Poti.  p.  587.  (5)  55  B.  R.  632  (6  M.  &  W.  320). 
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Dos  d.       Yict.  c.  18,  which  empowers  the  promoters  of  a  railway  undertaking 

RMiTB  BAD   ^^  obtain  possession  of  the  land  by  warrant  to  the  sheriflF,  in  any 

^ja)i?n^HiBK    ^^^  where  that  or  the  special  Act  authorizes  the  promoters  to  enter 

Kailwat      upon  the  land  required  and  the  owner  refuses  to  give  it  up:  and 

they  pointed  out  the  anomaly  which  followed  if  the  Company  might 

[  •532  ]       go  obtain  possession  one  day,  by  warrant  *to  the  sheriff,  and  on 

the  next,  if  the  special  Act  expired,  be  turned  out  of  possession  by 

the  owner.     They  observed  that,  in  the  clauses  of  that  Act  prior  to 

sect.  128,  two  modes  were  contemplated  in  which  a  Company  might 

acquire  lands;  purchase  from  a  voluntary  vendor,  under  clauses 

beginning  at  sect  6,  and  compulsory  purchase  or  taking,  under 

other  clauses,  of  which  the  material  ones  began  at  sect.  84 ;  and 

that  sect.  128  determined  the  power  of  purchasing  or  taking  com- 

pulsorily,  but  did  not  devest  the  right  of  the  Company  in  land 

already  taken,  though  something  might  remain  to  be  done  for  the 

purpose  of  completing  the  acquisition. 

(Eble,  J. :  The  argument  for  the  plaintiff  is  that  the  Company 
have  a  possessory  title  until  conveyance,  if  a  conveyance  be  made 
within  three  years.) 

The  land  is  vested  in  the  Company;  the  land-owner  is  in  the 
situution  of  an  unpaid  vendor.  Equity  would  compel  a  completion 
of  the  purchase;  or,  if  the  notice  given  by  the  Company  under 
sect.  18  would  be  insufficient  ground  for  such  an  interference,  tlie 
land-owner  may,  under  sect.  68,  compel  the  Company  to  summon 
a  jury  and  have  the  purchase-money  assessed.  That  such  is  the 
proper  remedy  where  a  Company  has  acted  under  sect.  85,  appears 
from  Adams  v.  The  London  and  Blachvall  Railway  Company  (i) : 
and  a  mandamus  would  lie  to  enforce  the  summoning  of  a  jury, 
though  the  three  years  should  have  expired  :  Keg.  v.  Birmingham 
and  Oxfoi'd  Railway  Junction  Company  (2),  The  Lord  Chancbllor, 
in  Brocklebanky.  Whiteliaven  Junction  Railway  Co^npany  {s)f  gave  a 
[  *53S  ]  strong  intimation  of  his  opinion  *that  the  Yicb-Chancbllor's 
decision  in  the  same  case  was  incorrect. 

As  to  the  fifteen  perches,  the  defendants'  counsel  argued  that  to 
raise  the  question  of  necessity  would  be  introducing  a  new  and 
inconvenient  test :  that  the  Company  must  have  credit  for  bondjidt' 
taking  lands  which  appeared  at  the  time  to  be  necessary ;  and  the 
possibility  of  land  being  taken  which  might  prove  unnecessary  was 

(1)  2Mac.  &G.  118.  647). 

(2)  81  B.  B.  716,  724  (15  Q.  B.  634,  (3)  15  Sim.  634. 
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contemplated  in  sect.  127»  and  the  following  clauses,  of  stat.  8  &  9       dob  d. 

Vict.  c.  18,  which  provide  for  the  sale,  after  a  limited  period,  of  r. 

lands  proving  superfluous,  or  for  their  vesting  in  the  adjoining    ^oRDf^uutv.' 

land-owners  in  default  of  such  sale.  Railway 

Company. 

(WioHTMAN,  J. :  To  prevent  a  Railway  Company  from  being  mere 

land-owners.) 

With  respect  to  the  deviation,  they  contended  that,  although,  by 
Stat.  8  &  9  Viet.  c.  20,  s.  15,  the  line  of  the  railway  itself  could  not 
deviate  more  than  100  yards  from  the  line  marked  on  the  deposited 
plans,  yet  lands  at  a  greater  distance  might  be  taken  for  collateral 
purposes  of  the  railway,  if  the  direction  given  to  the  railway  made 
this  necessary;  provided  always  that  the  lands  were  within  the 
limits  scheduled  in  the  Company's  Act.  They  observed  that,  if 
this  were  not  so,  the  scheduling  of  the  lands,  beyond  a  certain 
extent,  would  be  nugatory.  They  relied  upon  Doe  d.  Payne  v.  The 
BrisUd  and  Exeter  Railway  Company  (i)  and  Crawford  v.  The  Chester 
and  Holyhead  Railway  Company  (2),  in  which  latter  case,  they 
observed,  the  words  of  the  local  Act  much  resembled  those  of  the 
Act  now  in  question.  They  referred  also  to  Cother  v.  The  Midland 
Railway  Company  (s)  (judgment  of  Lord  Cottbnham),  where  it  was 
held  that  the  ^privileges  of  a  Company  for  the  construction  of  a  t  *^^^  ^ 
*'  railway  "  under  their  local  Act  were  not  confined  to  the  line  of 
railway  itself,  but  extended  to  the  space  requisite  for  collateral  or 
accommodation  works.  They  cited  The  North  British  Railway  v. 
Tod  (4),  and  Beardmer  v.  The  Ijondon  and  North  Western  Railway 
Company  (6),  as  bearing  upon  the  same  point;  and  the  interpreta- 
tion clause,  sect.  8,  of  stat.  8  &  9  Vict.  c.  20,  where  it  is  enacted 
that  "the  railway,"  in  the  special  as  well  as  the  general  Act, 
"  shall  mean  the  railway  and  works  by  the  special  Act  authorized 
to  be  constructed." 

The  judgment  of  the  Court  makes  a  more  detailed  report  of  the 

argument  unnecessary. 

Cur.  adv.  vult. 

Pattbson,  J.,  in  this  vacation  (February  22),  delivered  judgment: 

The  first  question  in  this  case  turns  upon  the  85th  and  123rd 
sections  of  stat.  8  &  9  Vict.  c.  18.  Under  the  85th  section  the 
defendants  had  entered  upon  the  lands  in  question,  complying  with 

(1)  55  R.  B.  632  (6  M.  &  W.  320).      (4)  69  fi.  K.  180  (12  CI.  &  Fin.  722> 

(2)  81  E.  R  925  (II  Jur.  917).        (5)  84  R.  R.  27  (1  Mao.  &  G.  112). 

(3)  2  Phillips*!)  Rep.  469. 
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all  the  requisites  by  paying  the  proper  sum  of  money  into  the  Bank 
of  England,  and  giving  bond ;  but  they  had  taken  no  further  steps 
to  ascertain  the  amount  to  be  paid  by  them  to  the  lessor  of  the 
plaintiff  for  the  land,  or  to  clothe  themselves  with  the  legal  title ; 
neither  did  the  lessor  of  the  plaintiff  take  any  step  for  that  purpose. 
Both  parties  remaining  inactive,  the  three  years  limited  by  the 
128rd  section  of  the  same  Act  expired  ;  upon  which  this  action  of 
ejectment  is  brought,  the  lessor  of  the  plaintiff  contending  that,  as 
soon  as  the  three  years  had  expired,  the  possession  of  *the  defen- 
dants became  wrongful,  and  all  their  previous  proceedings  inoperative 
as  much  as  if  none  such  had  been  taken. 

The  128rd  section  enacts  that  the  powers  of  the  promoters  of  the 
undertaking  for  the  compulsory  purchase  or  taking  of  lands  for  the 
purposes  of  the  special  Act  shall  not  be  exercised  after  the  expiration 
of  three  years  from  the  passing  of  the  special  Act.  The  85th  section 
empowers  the  Company  to  enter  upon  and  use  the  lands,  but  has 
not  the  word  ''  take."  We  do  not  think  that  the  difference  of  the 
words  adopted  in  these  sections  has  any  material  bearing  upon  this 
case.  It  is  conceded  that  the  entry  was  lawful  when  made,  and 
that  the  possession  continued  to  be  lawful  till  the  expiration  of 
the  three  years,  at  least  with  respect  to  all  the  land  except  fifteen 
perches.  This  being  so,  the  duty  of  taking  steps  for  ascertaining 
the  amount  of  compensation  to  be  paid  by  the  Company  is,  by  the 
68th  section  of  the  same  Act,  thrown  upon  the  owner  of  the  land  : 
he  is  to  state  what  sum  he  claims ;  and,  if  the  Company  within 
twenty-one  days  enter  into  a  written  agreement  to  pay  that  sum, 
the  question  of  compensation  is  settled ;  but,  if  the  Company  dis- 
pute the  proper  amount,  then  it  is  to  be  settled  by  arbitration  ;  or, 
if  the  owner  gives  notice  of  his  wish  to  have  a  jury,  then  by  such 
jury,  which  the  Company  are  required  to  summon  within  twenty- 
one  days,  and  in  default  thereof  are  liable  to  pay  the  sum  claimed. 
No  power  is  given  to  the  Company  by  that  or  any  other  section  to 
initiate  proceedings  for  settling  the  amount.  We  are  clearly  of 
opinion  that  section  68  applies  to  the  case  of  lands  entered  upon 
and  used  under  section  85 ;  and  of  this  opinion  also  were  Vice- 
Chancellor  Wioram  and  Lord  Chancellor  Cottenhah,  as  appears 
*by  the  judgment  of  the  latter  in  the  case  of  Adams  v.  The  London 
and  Blackwall  Railway  Company  (i).  It  is  not  pretended,  except  as 
to  a  small  part,  fifteen  perches,  that  the  Company  were  not  entitled 
to  take  the  land  in  question ;  therefore,  even  if  the  effect  of  the 

(1)  2Muc.  &0.  118. 
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expiration  of  the  three  years  were  to  make  it  impossible  under  the       Dosd. 
clauses  of  the  Act  to  take  proceedings  for  ascertaining  the  amount  ^, 

of  compensation,  such  effect  lias  arisen  from  the  neglect  of  the  ^1^^^^ 
owner  of  the  land ;  and   he  cannot  by  his   own   neglect  make      Kailway 

OoifPANT. 

wrongful  that  possession  of  the  land  by  the  Company  which  was 
rightful  when  they  made  their  entry.  But  we  are  clearly  of 
opinion  that  the  expiration  of  the  three  years  has  no  such  effect  in 
this  case.  The  compulsory  clause,  sect.  85,  was  acted  upon  within 
the  three  years,  and  the  land  rightfully  entered  upon  and  taken. 
The  Company  had  exercised  their  compulsory  power  under  it  com- 
pletely, so  far  as  they  were  concerned ;  and,  so  far  as  they  had  need 
of  any  such  power,  the  thing  was  done  and  finished  on  their  part ; 
for  it  is  to  be  observed  that  the  words  of  the  123rd  section  are  in  the 
disjunctive  **  for  the  compulsory  purchase  or  taking :  "  the  ascer- 
taining the  amount  of  compensation  after  the  lands  were  entered 
upon  and  used,  and  indeed  taken,  is  no  exercise  of  a  compulsory 
power  on  the  part  of  the  Company.  With  all  possible  respect  for 
the  opinion  of  the  late  Yice-Chancellor  of  England,  we  cannot 
agree  to  the  view  which  he  took  in  the  case  of  Brocklebank 
V.  Whitehaven  Junction  Company  (i),  in  which  view  it  is  plain  that 
the  Lord  Chancellor  did  not  acquiesce :  and  this  Court  has  granted 
a  mandamus  to  compel  a  Company  after  the  expiration  of  the  three 
♦years  to  take  steps  to  have  the  amount  of  compensation  ascertained  [•ss?  ] 
at  the  requisition  of  an  owner  to  whom  they  had  given  notice  of  taking 
his  land  within  the  three  years :  14  Jurist,  899,  Oshorn's  case  (2) : 
which  decision  has  been  supported  by  the  Court  of  Exchequer 
Chamber  a  few  days  since.  The  case  of  Brocklebank  v.  Whitehaven 
Junction  Railway  Company  (1)  is  however  distinguishable  from  the 
present,  because  there  no  compulsory  possession  had  been  taken  ;  the 
land  remained  still  in  the  possession  of  the  original  owner :  and  that 
circumstance  is  remarked  by  the  Yice-Chancellor  in  his  judgment. 

We  are  therefore  clearly  of  opinion  that,  if  the  original  entry  was 
lawful,  the  present  possession  is  lawful,  and  that  this  ejectment 
cannot  be  sustained. 

But  it  is  contended,  secondly,  that,  as  to  fifteen  perches,  the 
entry  was  not  lawful,  and,  being  bad  in  part,  is  bad  altogether : 
first,  because  they  are  beyond  the  line  of  deviation ;  and,  secondly, 
because  they  were  not  necessary  for  the  purposes  of  the  special  Act. 

(1)  15  Sim.  632.  R.  R.  716  (15  a  B.  634).  Judgment  of 

(2)  S,  C.  as  Beg.  v.  Birmingham  and  Q.B.  affirmed  in  Ex.  Ch.,  81  R.  K.  724, 
Ox/urd  Junction  Bailu&y  ComjKtny,  81      note (4)  (15  Q.  B.  647,  note  (b)). 
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Dob  d.  With  respect  to  the  first  ground  of  objection,  we  are  of  opinion 

A  RM ITST  BAD 

r.  that  the  expression  "  deviation  "  in  the  Acts  of  Parliament,  and 

^poVmhibk  "  particularly  8  &  9  Vict.  c.  20,  s.  15,  is  to  be  taken  with  reference  to 
Railway  the  line  of  railway  only  ;  that  is,  that  the  line  of  railway  actually 
laid  down  shall  not  deviate  more  than  one  hundred  yards  from  the 
line  laid  down  and  delineated  in  the  Parliamentary  plans,  the 
medium  JUum  via  of  each  being  the  commencement  and  termination 
in  measuring  those  one  hundred  yards.  This  appears  to  be  the 
natural  construction  of  the  Acts,  and  is  in  accordance  with  the 
[  'o^s  ]  decision  of  the  Court  of  *Exchequer  in  Doe  d.  Payne  v.  The  Bristol 
and  Exeter  Railway  Company  (1),  and  of  the  Yicb-Chancbllor  of 
England  in  Crawford  v.  The  Chester  and  Holyhead  Uailway  Com- 
pany {2).  In  this  case  there  has  been  no  deviation  in  that  sense ; 
and  the  first  ground  of  objection  is  not  in  truth  raised  by  the  facts. 

As  to  the  second  ground,  it  appears  that  the  whole  of  the  land 
taken,  called  Cat's  Palate,  including  the  fifteen  perches  in  question, 
is  contained  in  the  books  of  reference.  But  it  is  said  that  circum- 
stance alone  is  not  sufficient ;  and  tliat,  in  order  to  justify  the  Com- 
pany in  taking  these  lands,  they  must  be  necessary  for  their  works. 
Now  the  upper  part  of  Cat's  Palate,  which  was  taken  and  paid  for, 
was  clearly  necessary.  The  Company  then  required  a  further  part 
of  Cat's  Palate,  which  was  also  necessary ;  and  the  lessor  of  the 
plaintiff  gave  notice  that,  if  they  took  the  further  part,  they  must 
take  the  whole  ;  which  they  were  willing  to  do ;  but  he  afterwards 
receded  from  that  notice.  Whether  these  fifteen  perches  were 
necessary  or  not,  was  a  question  of  fact  for  the  jury ;  and,  if  he  had 
been  asked,  the  Judge  must  have  put  it  to  the  jury ;  but  it  was 
assumed  at  the  trial  that  the  Company  were  entitled  to  take  at  all 
events  what  was  within  the  line  of  deviation  ;  and  the  circumstance 
of  the  fifteen  perches  being  without  that  line  was  mainly  relied  on. 
The  question  as  to  being  necessary  would  apply,  not  only  to  the 
fifteen  perches,  but  to  all  that  was  taken  under  the  85th  section ; 
that  is  to  all  but  the  upper  part  which  was  taken  and  paid  for  by 
agreement.  So  far  as  the  Court  can  see,  as  the  matter  now  stands, 
[  *639  ]  the  fifteen  perches  were  as  necessary  as  the  rest ;  *or  at  all  events 
the  Company  were  justified  in  taking  them,  because  the  lessor  of 
the  plaintiff  had  required  them  by  notice  to  do  so. 

We  think  therefore  that  the  rule  must  be  made  absolute  to  enter 
a  verdict  for  the  defendants.  ^^^  absolute. 

(1)  55  R.  fi.  632  (6  M.  &  W.  320).  (2)  81  E.  B.  925  (11  Jur.  917). 
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COMPANY  (I).  m'.ll: 

(16  Q.  B.  539— 5-15 ;  S.  C.  20  L.  J.  Q.  B.  254 ;  15  Jur.  970.)  ,  ~, 

Case.  l8t  count:  that  defendants,  u  Bailway  Cumpau}*,  directed  their 
warrant  to  thf  Sheriff  of  D.  to  assess  plaintiffs*  compensation  for  lands  pto- 
p08e<]  to  be  taken  by  them,  knowing  the  undersheriff  to  be  interested ;  that 
the  interested  undersheriff  presided  at  the  inquiry;  and  that  it  was  in 
consequence  quashed ;  by  which  plaintiffs  received  damage : 

Held  bad  on  general  demurrer,  inasmuch  as  the  waiTant  was  properly 
directed  to  the  sheriff,  and  the  improper  conducting  of  the  inquiry  was  not 
the  act  of  defendants. 

2nd  and  3rd  counts:  for  injury  to  plaintiffs'  reversionary  interest  in 
lands.  Pleas :  justifying  under  the  Lands  Clauses  Consolidation  Act,  1845 
(8  &  9  Vict.  c.  18),  8.  85.  New  assignments:  that  defendants  continued  the 
injuries  after  the  expiration  of  the  time  limited  by  their  special  Act.  Pleas 
to  the  new  assignments:  that  defendants  entered  before  the  expiration  of 
the  three  years,  under  the  Lands  Clauses  Consolidation  Act,  1 845,  s.  85,  and 
their  special  Act,  and  held  over.  Replications :  admitting  the  statutes.  Be 
injuria  absque  reeiduo  canece.  Special  demurrer,  on  the  ground  that  the 
pleas  alleged  an  interest  in  land,  and  an  authority  in  law : 

Held,  that  the  replications  were  bad  for  the  reasons  assigned,  and  that 
the  pleas  to  the  new  assignments  were  good. 

Case.  1st  count :  That  plaintififs  claimed  compensation  for  lands, 
in  Devonshire,  proposed  to  be  taken  for  the  purposes  of  the 
defendants'  railway :  that  the  Undersheriff  of  Devon  was  a  share- 
holder in  the  Company :  that  the  defendants,  knowing  the  interest 
of  the  undersheriflF,  and  plaintififs  being  ignorant  thereof,  issued 
their  warrant  to  the  Sheriff  of  Devon  to  summon  a  jury  to  assess 
plaintiffs*  compensation  :  and  that  the  interested  undersheriff  pre- 
sided at  the  inquisition.  Special  *damage :  that  plaintiffs  incurred  [  •540 1 
expense  in  attending  at  the  inquisition  in  ignorance  of  the  presiding 
officer's  interest,  and,  afterwards,  in  having  the  inquisition  brought 
up  on  certiorari  and  quashed. 

Demurrer.     Joinder. 

The  second  and  third  counts  stated  injuries  to  the  reversionary 
estates  of  the  plaintiffs  in  certain  premises  taken  by  the  defendants 
for  the  purposes  of  their  railway. 

The  defendants  pleaded  to  each  of  these  two  counts  a  justification 
under  the  **  Lands  Clauses  Consolidation  Act,  1845,"  8  &  9  Vict, 
c.  18,  8.  85.  The  plaintiffs  replied  De  injuria ;  on  which  issues 
were  taken  ;  and  also  new  assigned,  as  to  each  plea,  that  the 
defendants   continued   the  injuries  after  the  expiration  of  three 

(1)  Cited,  Tiverton  and  North  Devon  v.  Liverpool^  Ac,  By,  Co,  [1903]  1 
Ry.  Co.  V.  Loosemore  (1884)  9  App.  K.  B.  652.  661,  72  L.  J.  K.  B.  128, 
Cas.  480,  dlO,  53  L.  J.  Ch.  812 ;  Mercer      88  L.  T.  374,  U.A.— A.  C. 
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years  from  the  passing  of  the  defendants'  special  Act.  The 
defendants  pleaded  to  these  new  assignments  that  they  entered 
under  the  compulsory  clause,  sect.  85,  and  under  their  special  Act, 
before  the  expiration  of  the  three  years,  and  held  over  afterwards. 
To  these  pleas  the  plaintiffs  replied  (admitting  the  Acts  of 
Parliament)  De  injuria  absque  residu^o  causa.  The  defendants 
demurred  to  these  replications  on  the  ground  that  De  injuria 
cannot  be  replied  when  the  plea  claims  an  interest  in  the  land  or 
pistifies  under  authority  of  law.  Joinder  in  demurrer. 
The  demurrers  were  argued  in  last  Term  (i). 

Peacock,  for  the  defendants: 

The  first  count  discloses  no  wrong  on  the  part  of  the  defendants. 
Under  stat.  8  &  9  Vict.  c.  18,  s.  89,  the  warrant  is  to  go  to  the 
sheriff  unless  he  be  interested.  In  the  present  case  the  ^sheriff 
was  not  interested  :  the  undersheriff  was ;  but  the  undersheriff  is 
not  necessarily  the  person  who  acts  for  the  sheriff:  the  sheriff 
might  have  presided  at  the  inquisition  in  person,  or  by  another 
deputy.  Had  the  warrant  been  directed  to  the  coroner  the 
plaintiffs  might  have  set  it  aside.  The  case  resembles  those  in 
which  there  are  two  persons  forming  one  sheriff,  and  one  of  them 
is  interested.  The  process  in  such  cases  goes  to  the  disinterested 
sheriff  alone,  not  to  the  coroner :  Letsome  v.  Bickley  (2),  Rex  v. 
Warnngton  (s).  The  inquisition  in  the  present  case  was  quashed 
on  the  ground  that  the  interested  undersheriff  acted :  that  was  the 
fault  of  the  sheriff,  not  of  the  defendants. 

(Lord  Campbell,  Gh.  J. :  The  Master  of  the  Crown  Office  has 
furnished  us  with  a  note  of  the  case  of  an  indictment  in  which  the 
venue  was  Yorkshire;  a  suggestion  was  made  that  the  Undersheriff 
of  Yorkshire,  where  the  indictment  was  to  be  tried,  was  interested  ; 
and  an  application  was  made  to  Holroyd,  J.  to  direct  that  the  jury 
process  should  go  to  the  coroner.  Holroyd,  J.  refused  to  do  so, 
and  directed  that  the  process  should  go  to  the  sheriff,  but  with  a 
special  direction  that  the  interested  undersheriff  should  not 
intermeddle  (4).) 

The  questions  on  the  pleadings  to  the  new  assignments  depend  on 

the  nature  of  the  interest  taken  by  a  Railway  Company  who  have 

entered  on  lands  lawfully,  but  not  made  compensation  before  their 

(1)  Jannary     17th.      Before    Lord  (2)  5  M.  &  S.  144. 

Campbell,  Cli.  J.,  Patteson,  Coleridge         (3)  1  Salk.  152. 
and  Wightman,  JJ.  (4)  Trinity  vacation,  1S18. 
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compulsory  powers  have  expired.  This  question  arises  in  Doe  d. 
Armitstead  v.  North  Siaffardshire  Railway  Covipany  (1),  now  standing 
for  judgment  in  this  Court;  nothing  can  be  added  to  what  was 
brought  before  the  Court  on  the  argument  of  that  case. 

Butt,  contra  : 

Stat.  8  &  9  Vict.  c.  18,  s.  39,  directs  that  *'if  such  sherifif 
be  interested  in  the  matter  in  dispute  "  the  application  shall  be 
made  to  the  coroner  :  and  in  the  interpretation  clause,  sect.  8,  it  is 
enacted  that  the  **  word  *  sherifif '  shall  include  undersheriflf."  If  for 
the  word  "sherifif"  in  sect.  89  be  substituted '* sherifif,  including 
undersheriflf,"  warrant  was  issued  to  the  wrong  person,  and  the  first 
count  is  good. 

Then,  as  to  the  replications  to  the  pleas  to  the  new  assignments. 
The  argument  in  Doe  d.  Armitstead  v.  2'he  Nm'th  Staffordshire 
Railway  Company  (i)  is  so  recent  that  it  is  unnecessary  to  discuss 
again  the  question  whether  the  Railway  Company  have  a  right  to 
remain  in  possession  of  the  land.  If  they  have  not,  the  pleas  are 
bad.  If  they  have,  the  pleas  are  good,  but  the  replications  are  also 
good :  for,  though  the  circumstances  stated  in  the  pleas  may  create 
a  qtuMi  contract  by  which  the  Company  are  still  bound  to  keep  and 
pay  for  the  land,  it  is,  until  the  payment,  in  the  nature  of  an 
executory  contract  binding  the  Company  and  the  land-owner 
personally,  but  conveying  no  interest  in  the  land  itself.  De  injniid, 
therefore,  does  not  in  this  case  put  in  issue  any  interest  in  the 
land. 

(The  Court  desired  Peacock  to  confine  himself  in  his  reply  to  the 
last  point.) 

Peacock,  in  reply : 

If  the  effect  of  the  entry  before  the  expiring  of  the  compulsory 
powers  is  to  give  the  defendants  an  irrevocable  licence  to  remain  on 
the  land,  the  plea  claims  for  them  an  interest  in  the  land :  Woody. 
Leadhitter{2). 

Lord  Campbell,  Ch.  J. : 

The  Court  will  take  time  to  consider  as  to  the  pleadings  to  the 
new  assignments ;  but  I  am  clearly  of  opinion  that  the  first  count 
discloses  no  cause  of  action.     The  alleged  grievance  is  that  the 
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(1)  ^n^,  p.  577. 


(2)  67  B.  E.  831  (13  M.  &  W.  838). 
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defendants,  the  Company,  issued  their  warrant  to  the  sheriff  though 
they  knew  that  the  undersheriff  was  interested.  If  we  look  at 
section  89  alone,  it  is  clear  that  this  was  no  wrong :  the  promoters 
by  that  section  shall  issue  their  warrant  to  the  sheriff,  unless  he  is 
interested :  it  is  to  be  presumed  that  the  sheriff  would  execute  the 
process  in  person  or  by  a  disinterested  deputy ;  and,  if  he  does  not 
do  so,  that  is  not  the  fault  of  the  promoters.  But  the  objection  is 
rested  on  the  interpretation  clause  (sect.  8),  by  which,  **  unless  there 
be  something  either  in  the  subject  or  context  repugnant  to  such 
construction,''  the  word  **  sheriff*'  is  to  include  "undersheriff,  or 
other  legally  competent  deputy.*'  Now  I  think  that  there  is  some- 
thing repugnant  in  adopting  this  statutable  interpretation  in  the 
89th  section :  for  it  cannot  be  substituted  for  ''  sheriff  "  in  the  first 
part  of  the  sentence  by  which  the  warrant  is  to  be  issued  to  the 
sheriff;  that  cannot  be  read  as  if  the  enactment  were  that  "the 
promoters  shall  issue  their  warrant  to  the  sheriff,  including  the 
undersheriff  or  other  legally  competent  deputy.*'  And,  even  in  the 
latter  part  of  the  section,  it  will  not  answer  the  plaintiff's  purpose 
to  substitute,  for  the  word  "sheriff,"  " sheriff,  including  under- 
sheriff  or  other  legally  competent  deputy :  "  they  must  deviate  from 
the  words  in  the  interpretation  clause,  and  ask  us  for  "sheriff"  to 
read  "  sheriff  or  undersheriff."  There  is  no  reason  to  do  so.  It  is 
decided,  by  the  authorities  cited  in  argument,  that,  when  two 
parties,  one  of  whom  is  interested,  exercise  the  office  of  *8heriff, 
the  warrant  shall  not  go  to  the  coroner  but  to  the  disinterested 
sheriff:  these  cases,  and  the  authority  furnished  to  us  by  the 
Master  of  the  Crown  Office  (i),  show  that  the  warrant  in  the  present 
case  was  properly  directed  to  the  sheriff. 


Pattbson,  J. : 

Our  decision  on  the  certiorari  in  this  case  was  not  on  the  ground 
that  the  warrant  was  directed  to  the  sheriff,  but  because  the 
interested  undersheriff  interfered.  The  authority  (l)  furnished  by 
the  Master  of  the  Crown  Office  is  a  very  strong  one  to  show  that 
the  warrant  was  properly  directed  :  the  subsequent  misconduct  was 
not  the  act  of  the  defendants. 

COLBBIDGB,  J. : 

I  am  of  the  same  opinion.    You  cannot  substitute  the  meaning 


(1)  Ante,  p.  688. 
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given  by  the  interpretation  clause  for  the  word  "  sheriflf "  in  one  part      Wobslby 

of  sect.  89  unless  you  do  it  in  the  whole ;  and  then  it  is  repugnant.       south 
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Judgment  for  defendants  on  the  first  count. 
On  the  others, 

Cur.  adv.  ndt. 

Pattbson,  J.,  in  this  vacation  (February  22),  delivered  judgment 
on  the  remaining  points : 

The  demurrer  to  the  first  count  of  the  declaration  in  this  case 
was  disposed  of,  upon  the  argument,  in  favour  of  the  defendant. 
(His  Lordship  then  stated  the  pleadings  on  the  second  and  third 
counts  as  ante,  pp.  587,  588.) 

On  the  argument,  the  plaintiffs  objected  to  the  pleas  "^to  the  new  [  *Mr>  ] 
assignments,  contending  that,  though  the  entry  under  sect.  85 
within  the  three  years  was  lawful,  yet  continuance  after  the  three 
years  was  unlawful  unless  compensation  was  actually  made  within  the 
three  years.  The  same  point  arose  in  the  case  of  Doe  d.  Arinit- 
stead  V.  Noi'th  Staffordshire  liailway  Company  (\),  in  which  we  have 
just  held  that  such  continuance  of  possession  is  not  unlawful.  For 
the  reasons  there  given,  which  it  is  not  necessary  to  repeat  (but  with 
which  my  Lord  Campbell,  who  heard  this  case  but  not  that,  fully 
concurs),  we  are  of  opinion  that  these  pleas  are  good. 

The  plaintiffs  further  contend  that  the  replications  of  De  injuria 
are  good,  inasmuch  as  they  admit  the  Act  of  Parliament,  but  deny 
acting  under  it,  and  also  because  the  pleas  disclose  no  claim  to  an 
interest  in  the  lands,  but  only  set  up  a  statutable  license.  We  are 
however  of  opinion  that  the  replications  are  bad  ;  that  this  case  is 
clearly  within  the  rules  in  Crogate's  case  (2).  The  right  and  interest 
claimed  by  the  pleas  is  much  more  than  a  licence ;  and  an  authority 
in  law  is  plainly  asserted  by  them.  The  admission  of  the  Act  of 
Parliament  in  the  replications  does  not  assist  the  plaintiffs  ;  for  the 
denial  of  acting  under  it  is  a  traverse  of  the  authority  in  law  which 
the  admitted  Act  confers ;  and  the  interest  claimed  by  the  pleas  is 
also  traversed  by  the  replications,  both  those  traverses  being 
manifestly  included  in  absque  residua  causa. 

Judgment  fo^'  defendants. 

(1)  Afde,  p.  677.  (2)  8  Co.  Rep.  66  b. 
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18".  DA  VIES   V.  WILLIAMS  and  Others  (1). 

Jan.  14. 

Feb.  22.  (16  Q.  B.  546—559 ;  S.  C.  20  L.  J.  Q.  B.  330  ;  15  Jur.  752.) 

r  g.^  1  Where  a  house  obstructs  the  exercise  of  a  right  of  common,  the  commoner 

may,  after  notice  and  request  to  the  plaintiff  to  remove  the  house,  pull  it 
down,  tliough  the  plaintiff  is  actually  inhabiting  and  present  in  the  house. 

A  right  claimed  by  user,  under  the  Prescription  Act,  1832  (2  &  3 
Will.IV.  c.  71),  can  only  be  co-extensive  with  the  user;  and  an  issue  on  a 
plea  justifying  under  such  a  right  is  an  issue,  not  upon  the  right,  but  the 
user,  and  differs  therefore  from  an  issue  on  a  right  claimed  by  prettcnption. 

Defendant,  in  trespass,  pleaded  that,  for  thirty  years  before  suit,  he  and 
all  occupiers  for  the  time  being  had  enjoyed  common  of  right  and  without 
interruption,  in,  upon  and  throughout  a  close  culled  P. ;  and  issue  was 
joined  on  a  traverse  of  this  plea.  The  close  P.  was  3,000  acres  in  extent : 
an  interruption  by  inclosure  of  10  acres  had  been  acquiesced  in  for  a  year  : 
and  the  trespass  complained  of  was  committed  on  these  10  acres:  Held, 

That,  as  defendant  would  have  proved  his  plea  by  proof  of  user  on  the 
place  only  where  the  trespass  was  committed,  the  plaintiff  was  entitled  to 
a  verdict. 

A  plea  claiming  an  immemorial  right  of  common  in  occupiers  for  the 
time  being  is  bad  after  verdict. 

Trespass.  The  declaration  alleged  that  the  defendants,  \?ith 
force  and  arms,  &c.,  broke  and  entered  a  dwelling-house  of  the 
plaintiff,  in  the  parish  of  Pencarreg,  in  the  county  of  Carmarthen, 
which  dwelling-house  was  then  actually  inhabited  by  the  plaintiff 
and  his  family ;  and  then  pulled  down  the  said  dwelling-house,  and 
assaulted  the  plaintiff  in  the  said  dwelling-house,  and  then,  by  so 
pulling  down  the  said  dwelling-house,  endangered  the  lives  and 
limbs  of  the  plaintiff  and  his  family,  and  ejected  and  expelled  them 
therefrom ;  and  then  seized  and  took  divers  goods  of  the  plaintiff, 
to  wit  &c.,  and  carried  the  same  away,  and  also  with  force  and  arms 
broke  and  entered  a  certain  beast-house  of  the  plaintiff,  and  seized 
and  took  thereout  certain  cattle  of  the  plaintiff,  to  wit  &c.,  and 
converted  the  same  to  their  own  use. 

Pleas.     1.  Not  guilty. 

2.  That  the  goods  and  cattle  were  not  the  goods  and  cattle  of  the 
plaintiff. 

8.  As  to  so  much  of  the  declaration  as  related  to  the  breaking 
and  entering  the  ^  aid  dwelling-house  and  pulling  down  and  expelling 
r  •o^?  ]  ^^1^  plaintiff  and  his  ^family  therefrom :  That,  before  and  at  the 
time  when  &c.,  defendant  Williams  was  occupier  of  a  certain 
messuage,  &c.  in  the  said  parish  of  Pencarreg ;  and  that  he, 
whilst  he  was  such  occupier,  and  all  the  occupiers  for  the  time  being 
of  the  said  messuage,  &c.,  for   the    full    period   of   thirty   years 

(1)  Considered  iu  Lane  v.  Cap^ey  [1891]  3  Ch.  411,  61  L.  J.  Ch.  55.— A.  C. 
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next  before  the  said  time  when  &c.,  and  next  before  the  commence-  Davibs 
ment  of  this  suit,  had  respectively  actually  taken  and  enjoyed  as  wilmahs. 
of  right  without  interruption,  and  had  been  used  and  accustomed 
to  take  &c.,  for  himself  and  themselves,  occupiers  of  the  said 
messuage,  &c.,  common  of  pasture  in,  upon  and  throughout  a  cer- 
tain close  situate  in  the  said  parish,  called  Mynydd  Fencarreg, 
for  all  his  and  their  commonable  cattle,  levant  and  couchant  in 
and  upon  the  said  messuage,  &c.,  as  to  the  said  messuage,  &c. 
appertaining  and  belonging :  and  that  the  said  dwelling-house  in 
which  &c.  was,  at  the  same  time  when  &c.,  wrongfully  erected  and 
being  in  and  upon  the  said  close,  so  that,  without  pulling  down  the 
same  and  ejecting  the  plaintiff  and  his  family  therefrom,  defendant 
Williams  could  not  have,  use  or  enjoy  his  said  common  of  pasture 
in  so  ample  and  beneficial  a  manner  as  he  otherwise  might  and 
could  have  done,  of  which  the  plaintiff  had  notice,  and  was  requested 
to  remove  his  said  dwelling-house,  which  he  refused  to  do  ;  where- 
fore defendant  Williams  in  his  own  right,  and  the  other  defendants 
as  his  servants  and  by  his  command,  committed  the  trespass  in  the 
introductory  part  of  the  plea  mentioned.     Verification. 

Then  followed  fifteen  pleas  justifying  the  same  trespass  in  the 
same  manner,  severally  alleging  a  similar  right  of  common  in  each 
of  fifteen  other  defendants. 

The  following  pleas,  from  the  19th  to  the  50th  (both  inclusive), 
severally  repeated  the  same  justification  of  *the  trespasses  to  the       [  *^^^  1 
goods  and  beast-house  respectively. 

Then  followed  three  sets  of  pleas,  each  of  sixteen  pleas,  justifying 
the  same  trespasses  to  the  dwelling-house,  goods  and  beast-house 
respectively,  in  assertion  of  a  right  of  common  in  each  of  the  said 
sixteen  defendants,  which  right  was  prescribed  for  as  an  immemorial 
right  of  common  in  each  of  the  said  defendants  as  the  occupiers  of 
a  certain  messuage,  and  in  all  the  occupiers  for  the  time  being  of 
the  said  messuage.    Verification. 

The  99th  and  100th  pleas  respectively  traversed  that  the  dwelling- 
house  and  beast-house  were  the  plaintiff's. 

The  plaintiff  joined  issue  upon  the  1st,  2nd,  99th  and  100th 
pleas. 

The  replications  to  all  the  pleas  from  the  8rd  to  the  50th  (both 
inclusive)  respectively  traversed  that  the  defendants  (in  that  behalf 
respectively  named),  as  occupiers  of  the  said  mes:3uages,  had  enjoyed, 
as  of  right,  without  interruption,  common  of  pasture,  in,  upon  and 
throughout  the  said  close,  for  the  full  period  of  thirty  years  next 
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Davieb      before  the  commencement  of  the   suit,  modo  et  forma.     Issues 
Williams,     therfton. 

The  replications  to  the  pleas  from  the  Slst  to  the  66th  respectively 
(both  inclusive)  alleged  that,  immediately  before  and  at  the  time 
when  &e.,  the  plaintiff  and  his  family  were  actually  in  and  dwelling 
in  the  said  dwelling-house,  as  the  defendants  at  the  time  well 
knew :  and  that  defendants  broke  and  entered  the  dwelling-house 
in  order  to  pull  down  the  dwelling-house,  as  in  the  declaration 
mentioned ;  and  that  by  their  so  pulling  down  the  dwelling-house 
defendants  did  actually  endanger  the  lives  and  limbs  of  the 
plaintiff  and  his  family,  and  pulled  down  the  dwelling-house 
wilfully.    Verification. 

[  549  ]  The  replications  to  the  residue  of  the  pleas  (from  the  67th  to  the 

98th,  both  inclusive)  respectively  traversed  the  alleged  immemorial 
right  of  common.    Issues  thereon. 

The  rejoinders  to  the  replications  from  the  51st  to  the  66th  (both 
inclusive)  traversed  that  the  defendants  endangered  the  lives  and 
limbs  of  the  plaintiff  and  his  family,  modo  et  forma.  Issues  thereon. 
On  the  trial,  before  Williams,  J.,  at  the  Cardigan  Spring  Assizes, 
1850,  it  appeared  that  the  dwelling-house  was  an  encroachment 
upon  the  common  called  Mynydd  Pencarreg,  which  is  parcel  of  the 
wastes  of  the  Grown  manor  of  Mabeldieu,  and  had  been  erected 
eight  or  nine  years  before  the  alleged  trespass.  The  common 
contained  about  8,0(X)  acres ;  and  the  dwelling-house,  with  a  beast- 
house  and  surrounding  enclosures,  contained  about  ten.  It  was 
admitted  that  the  alleged  trespass  had  been  committed.  Before 
pulling  down  the  dwelling-house,  the  defendants  had  given  the 
plaintiff  notice  to  remove  it,  and  that,  in  default  of  his  doing  so, 
they  should  pull  it  down  ;  and  they  had  also  called  upon  him  and 
all  those  within  to  come  out  of  the  house.  The  jury  found  that 
neither  the  lives  nor  limbs  of  the  plaintiff  or  his  family  had  been 
endangered  by  the  trespass.  Evidence  having  been  given  in  sup- 
port of  the  alleged  rights  of  common  down  to  the  commencement 
of  the  action  throughout  the  common,  except  as  to  the  place  where 
the  exercise  of  the  right  was  interrupt<ed  by  the  plaintiff's  dwelling- 
house  and  premises,  the  learned  Judge  directed  a  verdict  for  the 
defendants  upon  all  the  issues  arising  out  of  the  pleas  of  justifica- 
tion, and  for  the  plaintiff  on  the  residue  ;  and  he  reserved  leave  to 
the  plaintiff  to  move  to  enter  the  verdict  for  him  upon  the  same 

[  *550  ]      issues,  except  those  from  the  51st  to  the  66th  with  *respect  to  the 
alleged  danger  to  the  lives  and  limbs  of  the  plaintiff  and  his  family. 
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Chilton,  in  last  Easter  TArm,  obtained  a  rnle  nisi  accordingly  (i)  datibb 
with  respect  to  the  issues  on  the  user  for  thirty  years  throughout  williamb. 
the  common :  also  a  rule  nisi  for  judgment  non  ohsfunte  veredicto 
as  to  all  the  pleas  justifying  the  trespass  to  the  dwelling-house, 
on  the  authority  of  Perry  v.  Fitzhowe{2)\  and,  as  to  the  pleas 
alleging  an  immemorial  right  of  common  in  occupiers,  he  obtained 
the  same  rule  for  judgment  on  the  general  ground  that  such  a  right 
was  unknown  to  the  law.    In  last  Term  (»), 

Crowder,  Grove Qjii  Tennant  showed  cause: 

The  defendants  were  entitled  to  the  verdict  on  the  issues  as  to 
the  alleged  right  of  common  by  user  for  thirty  years.  The  pleas 
allege  the  right  without  interruption  ''in,  upon  and  throughout" 
the  close.  This  is  traversed ;  and  it  is  said  the  right  was  disproved 
by  an  interruption,  acquiesced  in  for  a  year,  upon  a  small  portion  of 
the  common.  But  the  right  claimed  is  an  entire  right ;  and  the 
interruption  was  only  partial.  If  a  stick  or  a  stone  is  placed  upon 
a  common,  it  is  an  interruption  of  the  right  as  to  a  few  blades  of 
herbage ;  but  would  such  a  minute  interruption  negative  the  entire 
right  claimed  over  the  whole  waste?  The  issue  having  been  joined 
on  the  whole  right,  a  verdict  for  the  plaintiff  would  be  evidence  to 
negative  tbe  right  over  any  and  every  part  *of  the  common.  Again,  [  *55i  ]  ' 
the  interruption  of  such  a  right  is  harmless  unless  made  by  the 
owner  of  the  servient  tenement:  "interruption,*'  Parks,  B. 
observes  in  Onley  v.  Oardiner  {i),  ''means  an  obstruction  by  the 
owner  of  the  locus  in  qm;''  in  this  case  the  ownership  was  in 
the  Crown. 

As  to  the  right  to  pull  down  the  house,  notwithstanding 
its  being  actually  inhabited  at  the  time,  Barling  v.  Read{b) 
is  an  authority  for  the  defendants.  There  the  justification 
was  in  the  right  of  the  freeholder;  here  it  is  in  the  right  of 
the  commoner:  but  there  is  no  sound  distinction  between  the 
cases  of  freeholder  and  commoner  for  this  purpose;  and  Perry 
v.  FUzhowe  (2)  is  no  authority  against  the  defendants ;  for  these 
pleas  allege  a  previous  request  to  the  plaintiff  to  remove  the 
building. 

(1)  The  rule  to  enter  a  verdict  on  (3)  January  14th.  Before  Lord 
the  iflsues  upon  tbe  pleas  justifying  Campbell,  Ch.  J.,  Patteson,  Coleridge 
the  trespass  to  the  goods  and  beast-      and  Wightman,  J  J. 

house  under  an  immemorial  right  of         (4)  51  £.  B.  704  (4  M.  &  W.  496, 
common  was  refused.  497). 

(2)  70  U.  E.  626  (8  Q.  B.  757).  (5)  75  R.  E.  m%{\  1  a  B.  904). 
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Bayiks  'Lastly.     The  pleas  of  immemorial  right  of  common  are  good 

Williams,     after  verdict. 

vPattbson,  J. :  As  to  the  pleas  with  respect  to  the  hoase,  the 
verdict  will  not  help ;  for  there  is  no  issue  on  the  right.) 

The  pleas  are  merely  informal.  In  point  of  fact  an  immemorial 
right  of  common  is  always  enjoyed  by  occupiers  and  by  them  only ; 
and  such  a  right  is  always  proved  by  the  very  matter  alleged. 

(Fatteson,  J. :  A  grant  to  successive  occupiers  would  pass  nothing 
except  to  the  first.) 

In  Clark  v.  King  (i)  a  plea  of  prescription  for  common  in  a  que 
estate  was  held  good  after  verdict,  though  it  did  not  allege  an 
immemorial  user. 

ChUtoHf  Macaulay,  Davison  and  Benson^  contra  : 

The  plaintiff  is  entitled  to  the  verdict  on  the  issues  as  to  the 
[  *662  ]  alleged  right  of  common  for  thirty  years.  He  was  bound  *to  traverse 
the  whole  prescription;  and  the  defendants  were  bound  to  prove 
the  whole:  More  wood  v.  Wood  {2),  Peter  v.  Daniel  {d).  That  was 
disproved ;  an  interruption  was  shown  in  the  very  place  where  the 
trespass  was  committed :  that  was  the  material  place  :  Welcome  v. 
Upton  (4),  Baasett  v.  MitcheU  (5),  Tapley  v.  Wainwritfht  (6),  Smith  v. 
Royston  (7).  The  plaintiff  is  also  entitled  to  succeed  if  the  right  be 
held  divisible  as  in  GHea  v.  Groves  (s).  If  the  allegation  of  right  is 
entire,  the  defendants  were  bound  to  prove  a  right  over  the  whole 
common ;  if  it  is  a  divisible  allegation,  it  is  to  be  confined  to  the 
spot  in  which  the  trespass  was  committed :  and  to  that  extent  it  was 
negatived :  Richards  v.  Peake  (9). 

As  to  the  second  point,  Peiry  v.  Fitzhowe  (lo)  is  conclusive :  notice 
and  request  cannot  make  the  act  legal. 

Lastly,  the  plea  of  an  immemorial  right  of  common  in  occupiers 
is  clearly  bad :  a  seisin  in  fee  must  be  alleged,  with  a  prescription 
in  a  qvs  estate:  Mellor  v.  Spateman  (ii). 

Cur,  adv.  vult. 

(1)  3  T.  E.  147.  (7)  8  M.  &  W.  381. 

(2)  2  E.  B.  349  (4  T.  R.  167).  (8)  12  Q.  B.  721. 

(3)  5  C.  B.  568.  ($<)  2  B.  &  C.  918. 

(4)  56  E.  E.  727  (6  M.  &  W.  536).  (10)  70  B.  E.  626  (8  Q.  B.  767), 
(6)  2  B.  &  Ad.  99.  (11)1  Saund.  343,  3-16. 

(6)  6  B.  &  Ad.  395. 
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WiGHTMAN,  J.,  in  this  vacation   (February  22nd),  delivered  the       Davikb 
judgment  of  the  Court  :  Williams. 

This  was  an  action  of  trespass  against  the  defendants,  nineteen 
in   number,   for   breaking  and   entering  and   pulling  down   and 
demolishing  the  dwelling-house  of  the  plaintiff,  which  was  stated 
in  the  declaration  to  be  then  *actually  inhabited  by  the  plaintiff  and       [  *SS3  J 
his  family,  and  thereby  endangering  the  lives  of  the  plaintiff  and 
his  family,  and  for  seizing,  carrying  away  and  casting  about  divers 
goods  and  chattels  of  the  plaintiff,  then  being  in  the  dwelling-house, 
and  for  breaking  and  entering  a  building  of  the  plaintiff  called  a 
beast-house,  and  driving  out  of  it  and  converting  certain  cattle  of 
the  plaintiff.   The  defendants  pleaded  Not  guilty,  and  Not  possessed, 
and  ninety-six  special  pleas  of  justification,  under  rights  of  common 
of  pasture  over  a  close  called  Mynydd  Pencarreg,  alleging  in  sub- 
stance that  the  dwelling-house,  goods  and  beast-house  were  wrong- 
fully standing  upon  the  close,  so  that  without  removing  them  they 
could  not  enjoy  the  right  of  common  so  amply  as  they  were  entitled: 
wherefore  they  committed  the  supposed  trespasses.     The  trespasses 
to  the  dwelling-house,  to  the  goods,  and  to  the  beast-house,  were 
justified  separately;  so  tliat  there  were  three  sets  of  pleas,  thirty- 
two  to  each  of  the  different  trespasses.     These  sets  of  pleas  were 
each  divided  into  two  equal  classes,  sixteen  in  each  class,  the  one 
alleging  the  right  of  common  to  have  been  exercised  by  the  occupiers 
of  the  premises  in  respect  of  which  it  was  claimed,  as  of  right,  in, 
upon  and  throughout  the  said  close,  without  interruption,  for  thirty 
years,  and  the  other  alleging  the  right  to  be  in  the  occupiers  of  the 
premises  in  respect  of  which  it  was  claimed,  from  time  immemorial. 
The  right  iu  both  instances  was  claimed  in  respect  of  sixteen  dis- 
tinct tenements ;  which  accounts  for  the  number  of  the  pleas.    The 
pleas  justifying  the  breaking  and  pulling  down  the  dwelling-house 
alleged  a  previous  notice  to  the  plaintiff,  and  a  request  to  remove 
the  building  as  impeding  the  exercise  of  the  right  of  common. 

To  the  pleas  in  justification  of  the  trespasses  to  the  dwelling-  [  654  ] 
house  under  the  claim  of  right  of  common  exercised  for  thirty  years 
without  interruption  the  plaintiff  replied,  that  it  had  not  been  so 
exercised  without  interruption,  concluding  to  the  country  ;  aqd  to 
those  in  justification  of  the  same  trespasses  under  a  prescriptive 
right  of  common  in  the  occupiers  the  plaintiff  replied  that  he  and 
his  family  were  in  the  dwelling-house  just  before  and  at  the  time 
of  the  trespaeses,  as  the  defendants  well  knew,  and  that  they  could 
not  pull  down  the  house  without  endangering,  and  that  they  did 
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DAvit»  actually  endanger,  the  lives  and  limbs  of  the  plaintiff  and  his 
Williams,  family,  and  concluding  with  a  verification.  To  the  several  other 
pleas  in  justification  of  the  trespasses  to  the  goods  and  to  the 
beast-house,  under  a  claim  of  right  of  common  exercised  for  thirty 
years  without  interruption,  the  plaintiff  replied,  that  it  had  not 
been  so  exercised  without  interruption,  and  concluding  to  the 
country:  and  to  those  in  justification  of  the  same  trespasses  under 
a  prescriptive  right  of  common  in  the  occupiers  the  plaintiff  replied 
denying  the  right  claimed,  also  concluding  to  the  country. 

To  the  replication  to  the  pleas  justifying  the  trespasses  to  the 
dwelling-house  under  a  prescriptive  right  of  common,  the  defendants 
rejoined  that  they  did  not  actually  endanger  the  lives  or  limbs  of 
the  plaintiff  or  his  family,  and  concluded  to  the  country.  These 
pleas  were  from  the  fifty-first  to  the  sixty- sixth. 

Upon  the  trial,  the  jury  found  a  verdict  for  the  plaintiff  upon  the 
1st  and  2nd  issues  and  the  two  last,  and  for  the  defendants  upon 
all  the  others ;  but  the  learned  Judge  reserved  liberty  to  the  plain- 
tiff to  move  to  enter  a  verdict  for  liim  upon  any  of  those  issues 
[  *ft66  ]  except  that  *upon  the  rejoinder  that  the  defendants  did  not  actually 
endanger  the  lives  or  limbs  of  the  plaintiff  or  his  family,  which  the 
jury  found  expressly  in  favour  of  the  defendants. 

The  plaintiff  upon  the  motion  made  three  points.  First,  that 
the  pleas  of  right  of  common  were  no  answer  to  the  trespass  in 
pulling  down  the  house  whilst  the  plaintiff  and  his  family  were  in 
it,  and  that  he  was  entitled  in  respect  of  those  trespasses  to  judg- 
ment non  obstante  veredicto.  Secondly,  that  the  evidence  showed 
such  an  interruption  of*  the  exercise  of  the  right,  as  would  entitle 
him  to  the  verdict  on  those  pleas  which  set  up  an  uninterrupted 
user  for  thirty  years.  Thirdly,  that  he  was  entitled  to  judgment 
non  obstante  veredicto  on  those  pleas  which  were  founded  upon  a 
prescriptive  claim  of  right  in  occupiers  only. 

The  plaintiff,  in  support  of  his  first  point,  relied  entirely  upon 
the  case  of  Peiiy  v.  Fitzhowe  (i).  The  general  right  of  a  commoner 
to  abate  any  building^or  erection  upon  the  place  over  which  he  has 
the  right  of  common  was  not  questioned,  either  in  this  case  or  in 
that  of  Po-ry  v.  Fitzhowe  (i) ;  but  in  that  case  it  was  held,  and  for 
the  first  time,'tliat,  where  a  declaration  in  trespass  alleged  that  the 
defendants  pulled  down  a  dwelling-house  in  which  the  plaintiff  and 
his  family  actually  were  present  and  inhabiting,  a  plea  justifying  as 
a  commoner  entitled  to  abate  a  building  wrongfully  erected  upon 
(1)  70  E.  E.  626  (8  Q.  B.  767). 
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the  common,  and  which  did  not  allege  any  previous  notice  or  request  Dalies 
to  remove,  could  not  be  sustained.  There  is  obviously  a  wide  dis-  Williams. 
tinction  between  the  case  of  parties  suddenly  coming  to  the 
dwelling-house  alleged  *  to  be  a  nuisance,  and  in  which  the  occupier  [  ♦sse  ] 
and  his  family  are  actually  dwelling  and  in  the  house,  and  without 
notice  or  demand  forcibly  pulling  it  down,  and  a  case  in  which  the 
occupier  of  the  house  has  had  previous  notice  and  been  requested 
to  remove  the  building,  but  has  persisted  in  remaining  in  the  house 
with  his  family  in  defiance  of  the  notice  and  request.  In  the  case 
of  PefTy  V.  Fitzhowe  (i).  Lord  Dbnman,  Ch.  J.  asks  the  counsel  for  the 
defendant  whether  he  can  maintain  pleas  which  justify  pulling  down 
a  house  in  which  the  plaintiff  and  his  family  are  actually  living,  with- 
out alleging  a  previous  notice  to  them  to  go  out.  It  was  unnecessary 
in  that  case  to  give  any  opinion  as  to  the  effect  of  such  an  allega- 
tion, as  the  plea  did  not  contain  it :  but  in  the  present  case  there 
ifl  an  express  allegation  both  of  notice  and  request,  which  we  think 
distinguishes  this  case  from  that  of  Perry  v.  Fitzhowe  (1),  which 
was  decided  wholly  upon  a  question  as  to  the  validity  of  pleas  which 
omitted  those  most  important  allegations.  As,  then,  this  case  is 
distinguishable  from  Peny  v.  Fitzhowe  (1),  there  is  nothing  to  take 
this  case  out  of  the  general  rule,  that  a  commoner  may  pull  down 
a  building  wrongfully  erected  upon  the  common,  and  which  pre- 
vents his  exercising  his  right  as  fully  as  he  might  otherwise, 
provided  he  does  no  unnecessary  damage  (and  there  is  in  this 
case  no  new  assignment  of  excess) :  and  we  are  therefore  of  opinion 
that  there  is  no  sufficient  ground  to  support  the  first  point  made 
for  the  plaintiff. 

The  plaintiff,  in  support  of  his  second  point,  relied  upon  the  fact 
that  the  house  which  was  pulled  down  had  existed  for  more  than 
a  year  before  the  trespass  *com  plained  of,  and  was  an  interruption  [  *557  ] 
of  the  exercise  of  the  right ;  and  that,  as  the  house  had  been  suffered 
to  remain  and  no  action  had  been  brought  till  more  than  a  year 
had  elapsed,  the  interruption  had  been  acquiesced  in  for  that  time, 
and  that  the  allegation  in  the  pleas,  that  the  right  of  common  had 
been  exercised  for  thirty  years  without  interruption  "  in,  upon  and 
throughout "  the  said  close,  was  disproved.  It  was  contended  for 
the  defendants  that,  the  right  being  claimed  over  the  whole  close 
and  the  exercise  of  it  being  stated  to  have  been  "  in,  upon  and 
throughout "  the  close,  and  issue  being  taken  in  the  terms  of  the 
plea,  a  building  and  enclosure  by  enciroachment  on  a  very  minute 

(I)  70  R.  R.  626;(8  a  B.  767,  764). 
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daviks       portion  o!  the  close  would  not  be  an  interruption  of  the  exercise  of 
wiLLTAMs.     ^^6  right  by  the  defendants,  which  was  stated  to  be  over  the  whole 
close.     We  are  however  of  opinion  that,  though  such  an  interrup- 
tion would  not  destroy  the  right  acquired  by  thirty  years'  user  in 
other  parts  of  the  common,  it  does  operate  to  prevent  the  acquiring 
a  right  in  that  place  in  which  the  trespass  was  committed.     The 
defendants  would  have  maintained  their  plea  if  they  bad  proved 
their  right  of  common  in  the  place  where  the  trespass  was  com- 
mitted ;  and  the  interruption  would  show,  for  the  plainti£f,  that, 
whatever  rights  the  defendants  may  have  acquired  elsewhere  by 
thirty  years'  user,  they  acquired  none  in  the  place  where  the 
trespass  was  committed.     The  case  of  Welcome  v.  Upton  {i)  is  a 
decisive  authority  upon  this  point.     That  was  an  action  of  trespass 
for  seizing  and  impounding  cattle.     The  defendant  justified  under 
a  right,  exercised  for  thirty  years  without  interruption,  of  the  sole 
[  *658  ]       pasture  for  his  cattle  of  217  acres  of  land  parcel  ♦of  a  larger  field. 
Upon  issue  taken  upon  the  exercise  of  the  right  as  alleged,  the 
plaintiff  proved  his  right,  and  the  exercise  of  it  for  thirty  years : 
but  it  appeared  that  encroachments  to  the  extent  of  thirty  acres 
had  been  made  out  of  the  217  acres,  and  had  existed  for  more  than 
a  year,  but  that  none  had  been  made  upon  the  place  where  the 
cattle  were  taken  :  and  it  was  decided  that  the  defendant  was  only 
bound  to  prove  that  right  and  the  exercise  of  it,  without  interrup- 
tion, over  that  part  where  the  cattle  were  taken,  and  the  supposed 
trespass  was  committed:  and  that  an  interruption  of  the  exercise  of 
his  right  in  other  parts  of  the  217  acres  by  encroachments  would 
only  destroy  his  right  over  the  parts  encroached  upon.    In  the 
present  case,  therefore,   the  encroachment  by  the  building  and 
enclosure  would  not  disprove  the  entire  allegation,  in  the  defen- 
dant's plea,  that  he  exercised  a  right  of  common  over  the  close  called 
Pencarreg  for  thirty  years  without  interruption,  but  only  so  much 
of  it  as  related  to  the  place  in  question,  the  plea  alleging  that  the 
user  had  been  throughout  the  close,  and  the  interruption  disproving 
that  part  of  the  allegation  in  the  plea  so  far  as  it  related  to  the 
place  in  question,  which,  as  between  these  parties,  was  the  only 
place  that  was  material.    A  right  claimed  by  user  can  only  be  co- 
extensive with  the  user :  and  the  issue  is  not  upon  the  right  but 
upon  the  user ;  which  distinguishes  this  from  the  case  of  Morewood 
V.  Wood  (2)  and  several  other  cases  cited  upon  the  argument,  where 
rights  have  been  claimed  by  prescription,  which  is  said  in  its  nature 
(1)  55  E.  B.  727  (6  M.  &  W.  686),  (2)  2  B.  B.  349  (4  T.  B.  167). 
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to  be  entire.    The  plaintiff  therefore  is,  we  think,  entitled  to  have       davirs 
the  verdict  entered  for  him  upon  the  ^issues  taken  upon  the  pleas    Williamb. 
stating  the  exercise  of  a  right  of  common  over  Pencarreg  for  thirty       [  *^o\i  ] 
years  without  interruption. 

The  plaintiff's  third  point  was,  that  the  pleas  in  which  the 
defendants  justified  under  a  right  of  common  from  time  imme- 
morial in  the  occupier  and  occupiers  for  the  time  being  were 
had  in  substance,  and  that  he  was  entitled  to  judgment  non 
obstante  veredicto.  There  is  no  doubt  that  a  claim  to  a  right  of 
common  by  prescription  in  occupiers  cannot  be  sustained,  and 
that  a  plea  justifying  under  such  a  claim  would  be  bad  on 
general  demurrer.  This  is  clearly  laid  down  in  Hoskins  v. 
Robins  (i)  and  Melhr  v.  Spateman  (2),  and  the  notes  to  those 
cases.  The  question  is,  whether  a  verdict  will  cure  such  a 
defect  in  the  pleading:  and  we  are  of  opinion  that  it  will  not. 
A  verdict  will  cure  a  defective  statement  of  title,  but  not  a 
defective  title  ;  and  in  the  present  case  the  defendants  set  up  a 
title  unknown  to  the  law,  and  which  is  in  itself  defective.  There 
is  nothing  to  raise  the  presumption  that  such  proof  must  have 
been  given  at  the  trial  as  would  supply  the  defect.  We  there- 
fore think  that  the  plaintiff  is  entitled  to  judgment  non  obstante 
veredicto  upon  those  pleas. 

The  rule,  therefore,  will  be  absolute,  to  enter  a  verdict  for 
the  plaintiff  on  all  the  issues  upon  the  special  pleas  justifying 
under  a  thirty  years'  user  without  interruption,  and  for  judg- 
ment for  the  plaintiff  non  obstante  veredicto  upon  all  the  pleas 
which  prescribe  for  rights  of  common  in  occupiers. 

Kvle  absolute  accordingly. 

IN  THE   EXCHEQUER   CHAMBER. 

(Erbob  from  the  Queen's  Bekoh.) 
E0BART8  V.  TUCKEK  (3).  i849. 

(16  a  B.  660—580;  S.  C.  20  L.  J.  Q,  B.  270 ;  15  Jur.  987.)  •^'**-  ^^• 

1861. 
An  Insurance  Company  were  in  the  practice  of  paying  losses  due  to        ^^^^  |^ 

country  customers  by  accepting  drafts  on  the  Company  in  London,  drawn  

by  their  counti-y  agent  to  the  order  of  the  customer.    The  drafts  were  not        [  660  ] 
drawn  till  the  Company  in  London  gave  the  agent  leaye  to  draw:  nor 

(1)  2  Saimd.  324,  326.  wright  (1876)  L.  R  10  Ex,  183,  191,  44 

(2)  1  Saund.  343,  346.  L.  J.  Ex.  121  ;  Arnold  v.  Cheque  Bank 

(3)  Cited,  Hah/ax  Union  y.  WheeU      (1876)  1 0.  P.  D.  578. 687,  46  L.  J.  C. P. 
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RoBAUTS  accepted  till  they  bore  the  indorsement  of  the  payees,  and  were  foand,  on 

V.  examiaation,  to  correspond  with  the  leave  to  draw.    When  accepted,  they 

ncKKK.  were  made  payable  at  the  Bank  of  B.,  the  London  banker  of  the  Company. 

R.  was  not  informed  of  this  practice. 

A  loss  of  5«()00/.  became  due  to  I.  at  Manchester.  The  agent  of  the 
Company  at  Manchester,  in  pursuance  of  their  leave,  drew  on  the  Company 
a  draft  for  o,000/.  payable  to  the  order  of  I.,  and  delivered  it  to  I.*s  solicitor. 
This  draft,  purporting  to  be  indorsed  by  I.  to  the  order  of  J.  and  L.  (London 
bankers),  was  by  J.  and  L.  presented  for  payment  to  the  Company,  and 
accepted,  payable  at  R.'s  Bank.  On  maturity,  it  was  there  paid  to  J.  and  L. 
This  payment  was  debited  to  the  Company  in  the  pass  book  delivered  to 
them.  They  credited  B.  with  the  payment.  No  objection  was  made  if  11, 
six  months  afterwards,  it  was  discovered  that  the  indorsement  purporting 
to  be  that  of  I.  was  a  forgery  by  the  solicitor;  and  the  Company  were 
compelled  to  pay  I. 

The  Company  brought  assumpsit  against  B. 

1  st  count :  that  defendant  as  banker  (among  other  things)  promised  plain- 
tiffs, while  he  should  have  funds  of  the  plaintiffs,  to  pay,  to  the  lawful 
holders  thereof,  all  such  bills  of  exchange  as  should  be  accepted  by  plain- 
tiffs payable  at  defendant's,  and  not  to  pay  any  such  bills  to  any  person 
not  the  lawful  holder  thereof  ;  and  to  debit  plaintiffs  in  account  only  with 
such  bills,  so  accepted,  as  should  be  paid  to  the  lawful  holders  thereof. 
Breaches  of  these  promises  were  alleged.     2nd  count,  for  money  lent. 

Pleas  (amongst  others) :  Non  assumpsit ;  and,  to  the  second  count,  payment 
and  set-off. 

At  the  trial,  the  above  fucts  being  admitted,  the  Judge  directed  the  jury 
to  find  a  verdict  for  the  plaintiff,  with  nominal  damages  on  the  first  count, 
and  5,000/.  on  the  second.     On  bill  of  exceptions  to  the  ruling. 

Held,  by  the  Court  of  Exchequer  Chamber,  on  error : 

That  the  acceptance  of  a  bill  of  exchange  payable  at  a  banker's  is  tanta- 
mount to  an  order  to  the  banker  to  pay  the  bill  to  any  person  who  according 
to  the  law  merchant  can  give  a  valid  discharge  for  it,  and  not  merely  to  the 
lawful  holder ;  and  that  the  banker  may  debit  his  customer  with  the 
payment.    And 

That  the  first  count  misstated  the  undertaking  of  bankers,  and  was  not 
proved,  and  that  the  Judge's  direction  was  so  far  wrong.     But 

Held,  that  a  banker  cannot  debit  his  customer  with  the  payment  made  to 
one  who  claims,  through  a  forged  indorsement  and  so  cannot  give  a  valid 
discharge  for  the  bill ;  unless  there  be  circumstances  amoimting  to  a  direc- 
tion from  the  customer  to  the  bankers  to  pay  the  bill  without  reference  to 
the  genuineness  of  the  indorsement,  or  equivalent  to  an  admission  of  its 
genuineness,  inducing  the  banker  to  alter  his  position,  so  as  to  preclude  the 
customer  from  showing  it  to  be  forged :  That  the  facts  in  this  case  afforded 
no  evidence  to  go  to  the  jury  of  such  a  direction,  or  of  such  an  inducement : 
And  consequently  that  the  Judge's  direction  in  plaintiff's  favour  on  the 
second  count  was  right. 

Assumpsit.     The   first   count  of   the   declaration    stated :  That 

[  •Bel  1      the  defendants  below,  plaintiffs  in  *error,  before  and  at  the  time 

562 ;  Scholfield  v.  Ea  rl  of  Londes bi Totigh  Q.  B.  145.    See  now  Bills  of  Exchange 

[1895]  1  a  B.  536,  555,  [1896]  A.  C.  Act,  1882  (45  &  46  Vict.  c.  61),  ss.  24, 

514,  536,  65  L.  J.  Q.  B.  593;  comm.  54  (2),  55  (2),  and.  as  to  bills,  Ac, 

and  dist.  Woods  v.  Thiedemann  (1862)  payable  to  order  on  demand,  16  &  17 

1  H.  &  C.  478 ;  Dank  of  England  v.  Vict.  c.  59,  s.  19,  and  Bills  of  Exchange 

Vagliano  [1891]  A.  C.   107,  60  L.  J.  Act,  1882,  s.  60,— A,  C, 
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of  the  promise  next  after  mentioned,  were  bankers,  and  carried  Robarts 
on  the  trade  and  business  of  bankers ;  and  thereupon,  to  wit  tuc^keb. 
on  Ist  January,  1830,  in  consideration  that  the  said  Company 
at  the  request  of  defendants  would  retain  and  employ  defendants 
as  tbe  bankers  of  the  Company,  and  would  lend,  pay  and 
advance  to  defendants  divers  moneys  of  the  Company,  defendants 
undertook  and  promised  the  Company  to  act  as  and  be  the 
bankers  of  the  Company,  and,  to  the  extent  of  such  moneys  as 
should  be  so  lent,  paid  and  advanced  to  defendants  as  aforesaid  by 
the  Company,  to  pay,  to  the  lawful  holders  thereof,  all  such  bills 
of  exchange  as  should  be  accepted  by  the  Company,  or  by  the  trustees, 
or  any  two  of  them,  of  the  said  Company,  as  such  trustees,  payable 
at  the  banking  house  and  place  of  business  of  defendants,  and  all 
such  cheques  and  drafts  as  should  be  drawn  by  the  Company  on 
defendants,  and  not  to  pay  any  such  bill  of  exchange,  cheque  or 
draft  as  aforesaid  to  any  person  or  persons  not  the  lawful  holder 
or  holders  thereof  and  entitled  and  able  to  receive  payment  of  and 
give  a  discharge  for  the  same  respectively ;  and  also  to  keep  and 
render  just  and  faithful  accounts  to  and  with  the  Company,  and  to 
debit  and  charge  the  Company  only  with  such  bills  of  exchange, 
drafts  and  cheques  so  accepted  by  the  Company  or  the  trustees 
thereof,  or  any  two  &c.,  payable  at  the  said  banking  house  and  place 
of  business  of  defendants  as  aforesaid,  and  so  drawn  on  them,  the 
defendants,  by  the  Company  as  aforesaid  respectively,  as  should  be 
paid  by  the  defendants  to  the  lawful  holder  or  holders  thereof 
respectively.  Averment,  that  the  Company,  confiding  &c.,  did 
afterwards,  to  wit  on  &c.,  and  from  thence  continually  until  the  com- 
mencement of  this  suit,  *retain  and  employ  defendants  as  the  [  '^^2  ] 
bankers  of  them  the  Company,  and  did  then,  and  on  divers  days 
and  times  between  that  day  and  1st  January,  1847,  lend,  pay  and 
advance  to  defendants  divers  moneys  of  them  the  Company,  to  wit 
to  the  amount  of  100,0002. :  Yet  defendants,  not  regarding  &c., 
afterwards,  to  wit  on  16th  January,  1840,  then  having  moneys  so 
lent,  paid  and  advanced  by  the  Company  as  aforesaid  sufficient  in 
that  behalf,  to  wit  to  the  amount  of  20,000Z.,  wrongfully  and 
unjustly  paid  to  certain  persons,  to  wit  Messrs.  Jones,  Loyd  &  Co., 
then  not  being  the  lawful  holders  thereof  and  entitled  and  able  to 
receive  payment  thereof  and  give  a  discharge  for  the  same,  a  certain 
bill  of  exchange  theretofore  accepted  by  two  of  the  trustees  of  the 
said  Company  as  such  trustees  payable  at  the  banking  house  and 
place  of  business  of  the  defendants  ;  to  wit  a  bill  of  exchange  for 
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RoBABTs      5,000Z.,  dated  20th  December,  1889,  drawn  by  one  William  James 
TuGKKR.      T^Skte  on  and  addressed  to  tlie  trustees  of  the  said  Company  by  the 
description  of  the  trustees  of  the  Pelican  Life  Office,  London,  pay- 
able seven  days  after  sight  to  Elizabeth  Isherwood  widow,  Miriam 
Isherwood  spinster,  &c.  (other  payees  were  named),  or  order,  and 
(to  wit  on  6th  January,  1840)  accepted  for  the  said  trustees  by  John 
Petty  Muspratt  and  William  Stanley  Clarke,  two  of  the  said  trustees 
of  the  said  Company,  as  such  trustees,  payable  at  the  said  banking 
house  and  place  of  business  of  the  defendants,  and  whereof   the 
said  E.  Isherwood  &c.  (the  payees  before  named)  were  then  the 
lawful  holders.      And  that  defendants  further  disregarded  their  said 
promise  &c.  in  this,  to  wit,  that  defendants  did  not  keep  and  render 
just  and  faithful  accounts  to  and  with  the  Company,  in  this,  to  wit, 
[  ♦sea  ]       that  defendants,  to  wit  on  81st  January,  ♦1840,  accounted  to  the 
Company,  and  stated  that  there  was  due  from  defendants  to  the 
Company,  on  the  balance  of  all  sums  so  lent  &c.  by  the  Company 
to  the  defendants  as  aforesaid,  and  of  all  sums  for  bills  of  exchange, 
cheques  and  drafts  as  aforesaid  paid  by  defendants  for  the  said 
Company,  a  small  sum  of  money,  to  wit  ll,790f.  16«.  5d.  only, 
whereas  a  much  larger  sum  was  such  balance,  to  wit  16,7902.,  and 
was  then  due  as  such  balance  from  the  defendants  to  the  Company. 
Further  averment,  that  defendants,  further  disregarding  &c.,  did 
not  nor  would  debit  and  charge  the  Company  only  with  such  bills 
of  exchange,  drafts  and  cheques  respectively  so  accepted  by  the 
Company  and  by  the  said  trustees  and  any  two  of  them  as  such 
trustees  as  aforesaid,  payable  at  the  said  banking  house  &c.  of  defen- 
dants, and  so  drawn  on  defendants  by  the  Company  respectively  as 
aforesaid,  as  defendants  had  paid  to  the   lawful  holders   thereof 
respectively;  but,  on  the  contrary,  defendants,  to  wit  on  6th  January, 
1840,  did  debit  and  charge  the  Company  with  a  certain  bill  of 
exchange  and  its  amount  accepted  by  two  of  the  trustees  of  the  said 
Company  as  such  trustees,  to  wit  J.  P.  Muspratt  and  W.  S.  Clarke, 
payable  at  the  banking  house  and  place  of  business  of  the  defen- 
dants, which  defendants  had  not  paid  to  the  lawful  holders  thereof, 
to  wit  the  bill  of  exchange  and  sum  of  5,0002.  aforesaid. 

The  second  count  was  for  money  lent,  money  received  by  defendants 
to  the  use  of  the  Company,  and  on  an  account  stated. 

The   defendants  pleaded,  among  other  pleas,  which  it  is  not 
necessary  to  specify,  the  following. 

Plea  1.  Non  assumpsit. 
[  *66^  ]  Plea  4.  To  the  first  breach  in  the  said  count :  That  *Messrs.  Jones, 
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Loyd  &  Co.  were  entitled  and  able  to  receive  payment  and  give  Hobabts 
a  discharge  for  the  bill  of  exchange  in  the  said  breach  mentioned  :  tucker. 
conclusion  to  the  country.     Issue  thereon. 

5.  To  the  same  breach  :  That  defendants  paid  to  the  said  Messrs. 
Jones,  Loyd  &  Go.  the  amount  of  the  bill  of  exchange  in  that  breach 
mentioned  by  the  authority  of  the  said  Company :  verification. 
Beplication :  De  injuria.    Issue  thereon. 

To  the  second  count:  Payment,  and  set  ofif:  which  were  traversed. 
Issues  thereon. 

On  the  trial  (i),  before  Erie,  J.,  at  the  London  sittings  after 
Michaelmas  Term,  1849,  a  bill  of  exceptions  was  tendered  by  the 
plaintiffs  in  error  (defendants  below)  to  the  ruling  of  the  learned 
Judge.  A  verdict  was  found  for  the  plaintiff  below,  witli  nominal 
damages  on  the  first  count,  and  5,0002.  on  the  second. 

Judgment  having  been  entered  for  the  plaintiff  below,  defendant 
in  error,  in  the  Queen's  Bench,  error  was  brought  in  the  Exchequer 
Chamber.    Joinder  in  error. 

The  bill  of  exceptions  set  forth  the  whole  evidence  given  at  the  [  ^<>»  ] 
trial ;  which  consisted  exclusively  of  admissions,  seventy-six  in 
number.  By  the  first  six  admissions  it  appeared  that  the  defen- 
dants below  were  bankers  to  the  Company,  and  that  they  had  money 
in  their  hands  belonging  to  the  Company,  against  which  they 
claimed  to  set  the  payment  of  a  bill  of  exchange  which  was  in  the 
following  form :  6 

^  g  "  Manchester,  Dec.  20,  1889. 

''  £5,000  .  0  .  (S    Af  sevlh  d^s'  sight  pay  to  Mrs.  Elizabeth 

00  ®  ^  M 

Isherwood  Widowr'Mirgim  ghewood   Spnster,  Anne  Magdalene 

Isherwood^  Spinsteg)  al^  Ai^a  I^ria  Isherwood  now  the  wife  of 

Chas.  Bellairs,  or  ^derfthe  execiSrixes  of  the  late  John  Isherwood 

Esq.,  five  thousan(fepou§ds  iS  fulgfor  loss  under  Policy  No.  11,012. 

-«      J      fS       ^  "W.J.  Tate." 

"  To  the  Trusteel^of  "flie  ^      ^ 

Pelican  Lif4)ffiS." 

(1)  This  was  the  second  trial  of  the  Ch.  J.,  Patteson,  Coleridge  and  Wight- 
cause.  On  the  first  trial,  before  Loixl  man,  J  J.  Sir  John  Jrrvia,  Attorney- 
DeniDan,Ch.  J.,  at  the  London  sittings  General,  Shee,  Serjt.  and  Daratow  lot 
after  Hilary  Term,  1848,  the  same  the  defendants ;  Martin  and  Bramwell 
eyidenoe  was  given  as  was  afterwards  for  the  plaintiff.  The  Court  took  time 
produced  at  the  second  trial.  The  jury  to  consider.  The  nature  of  the  judg- 
found  a  verdict  for  the  defendants.  A  ment  renders  it  unnecessary  to  report 
rule  ni»i  for  a  new  trial  was  obtained  the  arguments.  Lord  Denman,  Ch.  J., 
on  the  ground  of  misdirection ;  which  in  the  same  Term  (January  29th), 
was  argued  in  Hilary  Term,  1849  delivered  judgment  as  follows  : 
(11th  January),  before  Lord  Denmau,  We  have  considered  this  case  very 


[  ♦666  ] 
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ROBART8     That  the  following  indorsements  were  on  it : 

TuoKER.  "Elizabeth  Isherwood,  Miriam  Isherwood,  Anne  Magdalene 
Isherwood,  Anna  Maria  Bellairs,  J.  K.  Winterbottom.  Pay  Messrs. 
Jones  Loyd  &  Co.  or  order :  per  pro.  Bank  of  Stockport.  John 
Jackson,  Manager. 

"Rd.  Jones  Loyd  ife  Co." 

and  that  the  first  four  signatures  were  forged  by  John  Eenyon 
Winterbottom. 

The  bill  of  exceptions  then  set  out  other  admissions,  in  substance 
as  follows. 

7.  That,  in  the  case  of  a  party,  whose  life  was  assured  with  the 
said  PeHcan  Company,  dying  in  the  country,  it  was  the  usual  and 
long  established  practice  of  the  Company  to  pay  the  money  assured 
or  payable  under  the  policy  by  a  bill  of  exchange  drawn  by  the  local 
agent  of  the  said  Company  on  the  said  Company  (or  on  the  ^trustees 
or  directors  thereof),  payable  to  the  persons  entitled  to  the  money 
or  their  order,  pursuant  to  a  ''leave  to  draw"  sent  to  the  agent 
for  that  purpose,  and  which  was  the  only  authority  of  the  agent  to 
draw  such  bill ;  and  that  it  was  the  practice  of  the  Company,  when 
such  bill  was  presented  to  the  directors  for  acceptance,  and  before 
the  same  was  accepted,  that  a  clerk  of  the  Company  should  compare 
the  bill  with  the  cheque  kept  by  the  said  Company  of  the  **  leave 
to  draw,"  and  should  ascertain  that  the  payees  or  payee  named 
therein  were  or  was  the  persons  or  person  entitled  to  receive  the 
sum  mentioned  in  the  bill,  and  that  the  said  bill  was  otherwise 
duly  and  regularly  drawn  in  conformity  with  the  "  leave  to  draw," 
and  that  the  bill  appeared  to  bear  the  signatures  of  the  payees 
indorsed  thereon.  And  (8)  That,  according  to  the  practice  of  the 
Company,  no  bill  of  exchange  was  accepted  by  them  or  on  their 
behalf  unless  the  names  or  name  of  the  payees  or  payee  appeared 
to  be  previously  indorsed  thereon. 

9.  That  the  aforesaid  practice  of  the  said  Company  was  not 
communicated  by  them  or  by  their  authority  to  Messrs.  Bobarts, 
Curtis  &  Co. ;  and  that  they,  in  dealing  with  the  bills  accepted  by 
the  said  Company,  examined  and  dealt  with  such  bills  in  the  same 
manner  in  all  respects  as  they  examined  and  dealt  with  the  bills  of 
their  other  customers. 

fully :    and  we  are  of   opinion  that  from  the  ordinary  liability  to  the  duty 

there  was  not  evidence  that  I  could  of  enquiring  whether,  in  fact,  the  right 

properly  lay  before  the  jury  of  any  persons  had  indorsed  the  bill, 
circumstance  to  exempt  the  bankers  Hule  ahmAuU, 
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10.  That  it  was  also  the  established  rale  and  usage  of  the  Company  Rob  arts 
that  in  no  case,  either  in  town  or  country,  should  a  loss  be  paid  tuckkb. 
upon  a  policy  granted  by  them  without  the  policy  being  at  the  same 

time  delivered  to  the  Company  or  their  local  agent. 

11.  That  the  said  bill  of  exchange  was  drawn  by  the  local  agent 

of  the  Pelican  Company,  and  accepted  by  *the  said  Company  in       [  ^oai  ] 
conformity  with  their  aforesaid  practice;  and  that  Messrs.  Bobarts, 
Curtis  &  Co.  examined  and  dealt  with  the  said  bill  in  the  same 
manner  in  all  respects  as  they  would  have  done  if  it  had  been  the 
acceptance  of  any  other  customer. 

12.  That  the  said  bill  of  exchange  was  drawn  by  Mr.  William 
James  Tate,  the  agent  of  the  Pelican  Company  at  Manchester,  for 
payment  of  a  loss  upon  a  policy  of  insurance  dated  19th  April,  1814> 
efifected  by  John  Isherwood,  formerly  of  Marple  Hall  in  the  county 
of  Oiester,  Esquire,  on  his  own  life  for  5,0002.  18.  That  the  said 
John  Isherwood  died  on  28rd  May,  1889. 

14.  That  the  said  John  Kenyon  Winterbottom  was,  at  the  death 
of  the  said  J.  Isherwood,  and  for  many  years  had  been,  a  solicitor 
and  attorney  of  high  reputation  residing  at  or  near  Stockport  in  the 
county  of  Chester  aforesaid ;  and  that  he  was  at  the  death  of  the 
said  J.  I.,  and  for  many  years  had  been,  his  country  solicitor. 

15.  That  the  said  Elizabeth  Isherwood,  Miriam  Isherwood,  Anne 
Magdalene  Isherwood  and  Anna  Maria  Bellairs  were  the  executrixes 
of  John  Isherwood,  and  proved  his  will  on  5th  December,  1889 ; 
and  that  J.  K.  Winterbottom  acted  as  their  attorney  upon  their 
obtaining  such  probate,  and  acted  as  the  attorney  of  the  family  of 
the  said  John  Isherwood  after  his  death. 

16.  That,  on  8rd  June,  1889,  the  said  J.  K.  Winterbottom  called 
at  the  office  of  the  said  W.  J.  Tate,  as  agent  of  the  Pelican  Company, 
and  informed  him  of  the  death  of  John  Isherwood,  of  which 
W.  J.  Tate  was  then  unaware,  and  requested  to  be  furnished  with 
the  blank  certificates,  that  the  cause  of  the  death  of  J.  I.  and  of  his 
burial  might  be  filled  in  preparatory  to  the  Pelican  Company 
paying  the  amouift  of  the  said  insurance. 

The  admissions  then  showed  that  all  the  formalities  required       [  5«8  ] 
by  the  Company  before  settling  a  loss   were  fulfilled  by  J.  E. 
Winterbottom. 

22.  That,  all  the  requisites  of  the  Pelican  Company's  office 
having  been  complied  with,  the  official  "leave  todraw  "  was  issued  by 
the  Company,  and  sent  by  them  to  W.  J.  Tate  at  Manchester. 

23.  The  said  leave  lo  draw  was  as  follows. 
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RoBABTs  **  No.  129.  "  Pelican  Life  Office,  Lombabd  Stbbet, 

TuoKKB.  "London,  11th  December,  1889. 

''  Leave  to  draw  a  bill  for  payment  of  loss  in  the  Department  of 
the  Manchester  Agent. 

"Sir, 

'*  You  will  please  to  draw  one  Bill,  as  per 

*'  At  7  days*  sight        margin,  on  the  Trustees  of  the  Pelican  Life 

for  5,000Z.  OflSce,  payable  to  Mrs.  Elizabeth  Isherwood, 

say  for  widow,  Miriam  Isherwood,  Ann  Magdalene 

five  thousand  Isherwood,  spinsters,  the  executrixes  of  John 

pounds  sterling.  Isherwood  deceased,  or  order,  at  seven  days* 

sight,  in  full  for  loss  under  policy  No.  11,012, 

5,000L  insured  on  the  life  of  John  Isherwood 

deceased.      I  am,  &c. 

"  By  Order  of  the  Board 

"  H.  LiLME." 

The  probate  of  the  will  of  Mr.  Isherwood  is  now  returned.  Before 
the  bill  will  be  accepted,  a  formal  renunciation,  in  the  shape  of  a 
letter  to  the  Board  of  Directors  signed  by  Miss  Anna  Maria  Isher- 
wood now  Bellairs  and  also  by  her  husband,  should  be  forwarded. 
The  policy  is  to  be  delivered  up  to  you  to  be  cancelled ;  and  you 
will  send  it  to  me  in  your  next.  You  are  requested  to  be  careful 
that  the  bill  be  drawn  conformable  to  the  above  instruction  on  the 
proper  stamp." 

It  tlien  appeared  that  an  entry  was  made  in  the  books  of  the 
Company  to  the  effect  that  such  a  ''leave  to  draw"  had  been 
issued. 

25.  That,  on  20th  December,  1889,  J.  K.  Winterbottom  called 
upon  W.  J.  Tate  at  his  office  at  Manchester,  produced  the  said  policy, 
and  delivered  it  to  Tate  ;  and  thereupon  Tate  drew  the  said  bill  of 
[  ^569  ]  exchange  in  conformity  *with  the  said  "  leave  to  draw,"  and 
gave  it  to  Winterbottom  in  return  for  the  said  policy,  and  also 
returned  to  him  the  probate.  And,  Tate  having  in  the  first  instance 
drawn  the  bill  without  the  words  "  or  order,"  Winterbottom  said 
that  those  words  must  be  put  in  or  he  could  do  nothing  with  it,  or 
words  to  that  effect ;  whereupon  Tate  inserted  the  words  "  or  order," 
and  at  the  same  time  expressly  informed  Winterbottom  that  the 
bill  would  be  required  to  be  indorsed  by  all  the  payees,  and  that 
Winterbottom  could  not  sign  it  for  them  by  procuration.  2G.  That 
Winterbottom  signed  no  receipt  and  produced  no  authority. 
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27.  That,  on  8rd  Janaary,  1840,  Winterbottom  sent  the  said  bill  Robabtb 
of  exchange  to  the  Stockport  Bank  at  Stockport,  and  afterwards  tuckbb. 
received  its  value  from  them.  28.  That  the  bill,  when  so  sent, 
bore  the  following  indorsements:  "Elizabeth  Isherwood,  Miriam 
Isherwood,  Anne  Magdalene  Isherwood,  Anna  Maria  Bellairs, 
J.  K.  Winterbottom."  29.  That  the  Stockport  Bank  indorsed  the 
said  bill  to  Messrs.  Jones,  Loyd  &  Co.  of  Lothbury  in  the  city  of 
London,  bankers,  the  agents  in  London  of  the  Stockport  Bank,  and 
received  the  money  on  the  account  of  the  Stockport  Bank. 

30.  That  afterwards,  viz.  on  6th  January,  1840,  a  clerk  of 
Messrs.  Jones,  Loyd  &  Co.  presented  the  said  bill,  so  indorsed,  for 
acceptance  at  theofiSce  of  the  Pelican  Company  in  Lombard  Street. 

81.  That,  in  compliance  with  the  said  practice  of  the  Pelican 
Company,  the  said  bill  of  exchange  was  by  one  of  the  clerks  of  the 
said  Company,  duly  authorized  by  them  in  that  behalf,  examined  and 
compared  with  the  said  cheque  of  the  said  ''  leave  to  draw  ;  "  and 
Buch  clerk  examined  the  indorsements  of  the  names  of  the  payees, 
and  was  ^satisfied  that  all  the  requisites  of  the  said  Company  had  [  *570  ] 
been  complied  with :  and  the  same  bill  was  then  accepted  by  two  of 
the  then  directors  of  the  said  Company,  payable  at  the  said  Messrs.- 
Bobarts,  Curtis  &  Co.,  the  bankers  of  the  said  Pelican  Company  ; 
and  in  accepting  such  bill  the  then  usual  course  of  business  of  the 
said  Company  was  observed  and  followed.  82.  That  after  they 
had  accepted  the  said  bill,  and  on  7th  January,  1840,  the  Pelican 
Company  returned  the  same  to  a  clerk  of  Jones,  Loyd  &  Co.,  and 
did  not  see  it  or  have  any  information  about  it  till  it  was  returned 
to  them  by  Bobarts,  Curtis  &  Co.  as  after  mentioned. 

88.  That,  on  the  morning  of  16th  January,  1840,  the  said  bill 
of  exchange  was,  through  the  clearing  house,  presented  by  Jones, 
Loyd  &  Co.  to  Bobarts,  Curtis  &  Co.  for  payment,  and  the  amount 
was  paid  by  them  to  Jones,  Loyd  &  Co.  through  the  said  clearing 
house.  84.  The  amount  so  paid  by  Bobarts,  Curtis  &  Co.  to  Jones, 
lioyd  &  Co.  is  the  amount  which  they  claim  to  be  entitled  to  charge 
against  the  said  Company. 

85.  That  the  practice  of  the  clearing  house  is  as  follows  (viz.) :  a 
clerk  from  each  banking  firm  in  London  connected  with  the  clearing 
house  attends  there  twice  a  day ;  and  the  bills  and  cheques  on  that 
day  payable  by  each  firm  to  any  other  firm  so  attending  are 
exchanged,  and  the  balance  only  paid  by  each  firm ;  and  that, 
before  any  bill  of  exchange  is  honoured  or  paid  at  or  through  the 
clearing  house,   the  clerk  of  the  firm  from  whom    payment    is 
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BoBABTB      demanded  submits  the  same  to  his  employers  at  home,  who  direct 

Tucker.      ^^^^  ^^^  same  shall  be  honoured  or  dishonoured  as  they  see  fit. 

86.  That  neither  the  said  Company  nor  Bobarts,  Curtis  &  Co. 

[  'STi  ]  had  any  knowledge  of  the  said  forgery  *until  Slst  July,  1840 ; 
when  Thomas  Bradshaw  Isherwood  and  his  wife,  on  behalf  of  his 
mother  and  sisters,  the  executrixes  of  John  Isherwood,  called  at  the 
Company's  office,  and,  after  looking  attentively  at  the  signatures  of 
the  names  of  the  payees  indorsed  on  the  said  bill,  stated  to  Horatio 
Lillie,  then  acting  as  secretary  of  the  Company,  that  they  believed 
that  they  were  forgeries. 

The  admissions  then  showed  that  the  payment  of  this  bill  of 
exchange  was  debited  to  the  Pelican  Company  in  their  pass  book, 
and  that  the  pass  book  passed  alternately  from  the  custody  of  the 
defendants  to  that  of  the  Company  and  back  again,  several  times 
before  the  forgery  was  discovered  ;  that  the  bill  was  given  up  to  the 
Company  as  a  voucher ;  and  that  the  Company  entered  the  payment 
in  their  books  to  the  credit  of  the  defendants.  The  admissions 
detailed  the  manner  in  which  the  forgery  was  discovered,  and  that 
the  Company  paid  to  the  Isherwood  family,  under  threats  of  legal 
proceedings,  the  amount  of  the  loss,  and  claimed  the  6,0002.  from 
the  defendants,  who  denied  their  liability. 

61.  That  the  general  custom  and  course  of  business  of  London 
bankers  in  respect  of  bills  of  exchange  have  remained  unaltered 
from  the  commencement  of  1840  to  the  present  time ;  and  that, 
according  to  the  general  custom  and  course  of  business  in  respect 
of  bills  of  exchange  accepted  by  a  customer  payable  at  his  banker's, 
such  bills  are  seen  for  the  first  time  by  the  bankers,  or  any  one 
acting  on  their  behalf,  on  the  day  on  which  the  same  are  payable  ; 
and  that,  according  to  the  same  general  custom  &c.,  such  bills,  if 
not  paid  at  or  before  five  o'clock  in  the  afternoon  of  the  day  on 
which  they  are  presented  for  payment,  are  in  fact  dishonoured. 

[  •572  ]  ♦62.  That  the  said  bill  of  exchange  for  6,000i.  was  not  seen  by  the 
firm  of  Bobarts,  Curtis  &  Co.,  or  by  any  one  belonging  to  or  acting 
on  behalf  of  the  said  firm,  until  the  same  bill  was  presented  for 
payment  at  the  clearing  house  on  the  said  16th  day  of  January, 
1840 ;  and  that  all  the  payees  named  in  the  said  bill  of  exchange 
were  then  resident  in  the  country  at  a  considerable  distance  from 
London,  and  were  respectively  strangers  to  the  said  firm. 

68.  That,  on  the  said  16th  day  of  January,  1840,  the  usual 
course  of  business  of  the  Bank  of  Bobarts,  Curtis  &  Co.,  as  to  the 
examination   of   hills  of  exchange  and  the  indorsement  thereon, 
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when  bills  of  exchange  payable  there  were  presented  for  payment,      Robartb 

was,  that  every  such  bill  of  exchange  was  examined  by  one  of  the      tockeb. 

principal  clerks  employed  by  Eobarts,   Gartis    &    Go.   in    their 

banking  hoase  ;  and  that  every  vigilance  and  precaution  compatible 

with  the  usual  course  of  the  business  of  a  banker  in  London  were 

exercised  by  Bobarts,  Gartis  &  Go.,  with  a  view  to  ascertain  that 

the  bill  of  exchange  for  the  time  being  under  examination  was 

regular  in  form  ;  and,  if  the  acceptance  appearing  thereon  was  the 

acceptance  of  any  customer  of  the  said  Bank,  that  the  acceptance 

was  the  genuine  acceptance  of  such  customer ;  and  also  that,  in 

the  case  of  any  indorsements  or  indorsement  appearing  on  such 

bill  of  exchange,  some  or  one  of  such  indorsements  if  more  than 

one,  or  such  only  indorsement  if  only  one,  corresponded  with  the 

names  or  name  appearing  in  such  bill  of  exchange  as  the  payees 

or  payee  thereof,  and  that  all  such  indorsements,  if  more  than  one, 

appeared  to  be  regular  and  in  accordance  with  the  usual  method 

of  transfer  of  bills  of  exchange,  and,  so  far  as  the  party  examining 

the  same  was  able  to  judge,  *were  genuine  ;  and,  in  the  case  of  the      [  *573  ] 

last  indorsement  being  special  or  restrictive,  that  the  party  or 

parties  presenting  such  bill  of  exchange  for  payment  was  or  were 

the  special  indorsee  or  special  indorsees  named  thereon.     64.  That, 

after  such  examination  as  aforesaid,  every  such  bill  of  exchange 

was,  according  to  the  usual  course  of  business  of  the  said  Bank, 

unless  some  defect  was  apparent  in  some  or  one  of  the  particulars 

before  mentioned,  cancelled  for  payment  and  paid. 

65.  That,  according  to  the  usual  course  of  business  of  Bobarts, 
Curtis  &  Co.,  one  of  the  principal  clerks  of  the  said  firm  (namely 
Thomas  London,  who  has  been  in  the  service  of  the  said  firm  and 
of  their  predecessors  for  forty-eight  years)  examined  the  said  bill  of 
exchange  for  6,000^,  and  was  satisfied  that  the  same  was  regular 
in  form,  and  that  the  acceptance  thereof  was  the  genuine  acceptance 
of  two  of  the  directors  of  the  said  Company,  and  that  the  indorse- 
ments appearing  first  in  order  on  the  back  of  the  same  bill  of 
exchange  corresponded  with  the  names  appearing  in  the  body  of 
the  bill  as  the  names  of  the  payees  thereof ;  and  that  all  the  indorse- 
ments appeared  to  be  regular  and  in  accordance  with  the  usual 
method  of  transfer  of  bills  of  exchange ;  and,  so  far  as  the  party 
examining  the  same  was  able  to  judge,  were  genuine;  and  that 
Messrs.  Jones,  Lloyd  &  Co.,  to  whom  the  said  bill  appeared  to  have 
been  specially  indorsed,  presented  the  same  for  payment. 

The  rest  of  the  admissions  are  not  material  to  this  report. 

89— a 
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RoBABTs  The  bill  of  exceptions  then  set  forth  the  direction  of  the  learned 
TuoKBB.  Judge  as  to  each  issue  separately.  It  was,  in  effect,  that,  as  a 
matter  of  law,  the  issues,  the  burden  of  which  lay  on  the  plaintiff, 
[  *674  ]  were  proved  by  the  admitted  *facts ;  and  that  there  was  no  evidence 
for  the  consideration  of  the  jury  in  support  of  those  issues,  the 
burden  of  proving  which  lay  on  the  defendant ;  and  that  the 
plaintiff  was  entitled  to  recover  on  both  counts.  It  concluded 
in  the  following  terms :  ''  And  he  did  not  leave  to  the  jury  for  their 
consideration  any  matter  touching  either  of  the  said  several  premises* 
but  directed  the  jury  to  assess  nominal  damages  for  the  plaintiff  upon 
each  of  the  breaches  in  the  first  count  mentioned,  and  also  to 
return  their  verdict  for  the  plaintiff  on  the  first  issue  as  to  the 
count  for  money  lent,  with  5,0002.  damages.  Whereupon  the 
counsel  for  the  defendants  made  their  exception,''  &c. 

Sir  Frederick  Thesiger  (i),  for  the  plaintiffs  in  error  (defendants 
below) : 
A  banker,  at  whose  house  a  bill  is  made  payable  by  one  of  his 
customers,  does  not  warrant  absolutely  that  he  will  pay  the  bill  to 
the  right  party  ;  that  would  make  his  undertaking  co-extensive  with 
that  of  the  acceptor  himself.  The  banker  is  bound  to  know  his 
customer's  handwriting  ;  and  consequently  if  he  pays  a  forged 
acceptance  he  does  it  in  his  own  wrong :  Smith  v.  Mercer  (2).  But  he 
is  not  bound  to  know  the  indorser's  writing.  Forsterv.  Clements  (8) 
is  distinguishable  from  the  present  case;  for  there  the  banker, 
who  had  no  effects  in  his  hands,  was  a  volunteer.  Hali  v.  Fuller  (4) 
was  the  case  of  a  cheque ;  and  the  banker  ought  to  know  the  customer's 
cheque.  But,  if  he  has  used  due  skill  and  diligence  in  endeavour- 
[  *675  ]  ing  to  ascertain  the  genuineness  *of  the  indorsement  of  a  stranger, 
he  has  done  his  duty ;  and  the  customer  has  no  right  to  complain  if  the 
banker  is  deceived  and  pays  the  bill  though  the  indorsement  be  forged. 

Maule,  J. :  Certainly  the  customer  has  no  right  to  complain 
of  the  payment  ;  and  he  would  have  no  right  to  complain 
though  the  banker  exercised  neither  skill  nor  diligence  in  ascertain- 
ing the  genuineness  of  the  indorsement  before  paying  the  bill,  or 
even  paid  it  knowing  it  to  be  forged.  Bankers  may  spend  their 
own  money  in  paying  forged  bills.    But  what  you  want  is  a  case  in 

(1)  The   case   was   argued    before  (2)  16  B.  B.  576  (6  Taunt  76). 

Maule,  Oresswell,  Williams  and  Tal-  (3)  11  B.  B.  650  (2  Camp.  17). 

fourd,  JJ.,  and  l»arke,  Alderson  and  (4)  29  B.  B.  383  (5  B.  &  C.  760). 
Piatt,  Barous. 
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which  a  banker  has  been  permitted  to  debit  his  castomer  with  sach      Robabt- 
a  payment :  and  I  apprehend  that  there  never  was  one.  Tuckbb 

Aldbbbon,  B.  :  Tou  reason  as  if  the  customer  bailed  money  to 
the  banker  to  be  kept  with  reasonable  diligence,  and  returned  in 
specie.  But  the  customer  lends  money  to  the  banker,  and  the 
banker  promises  to  repay  that  money,  and,  whilst  indebted,  to  pay 
the  whole  or  any  part  of  the  debt  to  any  person  to  whom  his 
creditor  the  customer  in  the  ordinary  way  requires  him  to  pay  it. 

Pabkb,  B.  :  That  is  undoubtedly  so  ;  and  it  follows  that  the 
ruling  of  the  learned  Judge,  that  there  was  evidence  to  prove  the 
promise  in  the  first  count,  is  wrong.  There  was  no  evidence  of  the 
contract,  there  alleged,  not  to  pay  any  such  bill,  cheque  or  draft  to 
any  person  not  being  the  lawful  holder  thereof  and  entitled  and  able 
to  give  a  discharge  for  the  same.  And  the  contract  laid,  ''  to  debit 
and  charge  the  Company  only  with  such  bills  of  exchange,  drafts 
and  cheques "  "as  should  be  paid  by  the  defendants  to  the  lawful 
holder  or  holders  thereof  respectively,"  was  not  proved  ;  for  bankers 
are  entitled  to  debit  their  customers  with  the  payment  of  bills, 
drafts  and  cheques  paid  to  a  person  who  by  the  law  merchant  *had  [  *&76  ] 
given  a  lawful  discharge  for  them.  A  person,  possessed  of  a  bill 
payable  to  bearer  or  indorsed  in  blank,  may  give  a  discharge  for  it 
though  not  the  lawful  holder.  The  learned  Judge  ought  not  to 
have  ruled  in  favour  of  the  plaintiff  below  on  the  first  count ;  and 
the  defendant  in  error  cannot  retain  the  nominal  damages  assessed 
on  that  count.  But  he  may  perhaps  obviate  the  necessity  of  a 
venire  de  novo  by  entering  a  remittance  of  those  damages  :  the  real 
question  arises  on  the  count  for  money  lent.) 

As  to  that  count :  It  is  true  that  an  acceptance,  though  it  admits 
the  genuineness  of  a  drawer's  signature,  does  not  in  general  admit 
the  genuineness  of  an  indorsement,  though  on  the  bill  before 
acceptance:  Smith  v.  Cheater  (i),  Carvick  v.  Vickery  (2),  Robinson  v. 
Yarrow  (3),  Bosanqjut  v.  Anderson  (4),  Cooper  v.  Meyer  (5).  But  in 
the  present  case  there  are  special  circumstances.  The  bill  was 
drawn  by  the  Company's  servant  on  the  Company.  Such  an 
instrument  is  in  effect  a  promissory  note  :  MUler  v.  Thomson  (6). 
If  it  had  been  indorsed  by  the  Isherwoods  to  whose  order  it  was 

(1)  1  E.  B.  345  (1  T.  E.  654).  (4)  6  Esp.  N.  P.  0.  43. 

(2)  2  Doug.  653.  (5)  24  E.  E.  493  (10  B.  A  G.  468). 

(3)  18  E.  B.  537  (7  Taunt.  455).  (6)  3  Man.  &  G.  576. 
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1C0BART8  payable,  that  would  have  been  a  drawing  ;  and  it  might  then  have 
TucKKB.  been  treated  as  a  bill  drawn  by  them  on  the  Company.  The  Com- 
pany in  fact  never  accepted  drafts  drawn  on  them  till  they  were 
indorsed.  By  accepting  a  draft  which  purported  to  be  drawn  by 
the  Isherwoods,  the  Company  would  have  been  precluded  from 
disputing  that  it  was  drawn  by  them.  Under  the  circumstances, 
this  bill  was  equivalent  to  one  drawn  by  the  Isherwoods. 

(Maule,  J. :  When  a  man  accepts  a  bill  drawn  on  him  and  makes 
[  •677  ]      it   *payable   at  a   banker's,  he  directs   the   banker  to    pay  that 
particular  bill;  and,  such  a  direction  having  been  given,  it  is  imma- 
terial whether  the  bill  be  what  it  purports  to  be  or  not ;  but  how 
does  that  apply  to  a  forged  indorsement  ?) 

The  practice  was  such  that  the  Company  by  accepting  admit  that 
they  have  satisfied  themselves  of  the  genuineness  of  the  indorse- 
ment. 

(Williams,  J. :  That  would  be  evidence  against  them  that  the 
indorsement  was  genuine,  if  that  was  in  dispute :  but  does  it 
preclude  them  from  proving  that  it  was  forged  ? 

Parke,  B.  :  It  would  not  do  so  unless  it  amounted  to  a  prior 
authority  to  pay  this  particular  bill  without  enquiry,  or  to  a  subse- 
quent admission  that  the  indorsement  was  genuine,  in  reliance  on 
which  the  bankers  were  induced  to  alter  their  position.  Can  any 
evidence  of  either  be  shown  here  ? 

Maule,  J. :  There  is  a  complete  failure  of  any  evidence  that  the 
practice  of  the  Company,  or  their  opinion  that  the  indorsement  was 
genuine,  had  ever  been  communicated  to  the  bankers.  It  is  no  more 
than  if  the  acceptor  of  a  bill  were  to  write  in  his  private  memo- 
randum book  that  he  was  quite  satisfied  that  the  indorsement  on 
the  bill  was  genuine  and  that  the  bankers  might  safely  pay  it. 
How  could  that  private  opinion  of  the  customer  vary  the  obligation 
of  the  bankers.) 

It  is  a  hardship  on  a  banker  if  he  must  either  pay  the  bill  at  once 
at  the  peril  of  an  indorsement  proving  to  be  a  forgery,  or  dishonour 
the  bill  at  the  risk  of  an  action  from  the  customer :  Marzetti  v. 
WiUiama  (i). 

(1)  35  E.  R.  329  (1  B.  &  Ad.  416). 
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(Maule,  J. :  I  apprehend  that  bankers  have  a  right  to  take  a      Bobabtb 
reasonable  time  to  make  enquiries.)  Thoksr. 

The  holder  of  a  bill  of  exchange  is  entitled  to  know  on  the  very  day 

on  *which  it  becomes  due,  whether  it  is  to  be  honoured  or  not :       L  "^^^  ] 

Cocks  V.  Mastemian  (i). 

(Maulb,  J. :  It  may  possibly  happen^that  the  day  may  not  afford 
sufficient  time  for  making  reasonable  enquiries,  as  when  the  bill  is 
presented  by  a  stranger,  and  the  indorsements  necessary  to  give 
him  title  are  by  persons  unknown  to  the  bankers.  In  such  a  case, 
I  conceive  the  banker  would  be  justified  in  refusing  to  pay  till  he 
had  more  information  as  to  whether  the  presenter  was  holder  or 
not.  A  refusal  to  deliver  up  goods  to  the  owner,  on  the  ground  that 
the  holder  must  have  time  to  ascertain  whether  he  is  the  owner,  is 
no  conversion.  It  has  been  held  that  a  banker,  who  was  in  funds 
when  an  acceptance  of  his  customer  was  presented,  was  by  law 
entitled,  if  the  funds  had  been  recently  paid  in,  to  a  reasonable 
time  to  enquire  whether  the  funds  were  adequate  to  answer  the 
order.  A  customer  whose  acceptance  had  been  dishonoured  under 
such  circumstances  failed  in  his  action  :  Whitaker  v.  The  Bank  of 
England  (2).) 

The  present  case  is  analogous  to  Young  v.  Grote  (a). 

Sir  Fitzroy  Kelly,  for  the  defendant  in  error,  offered  to  remit  the 
damages  on  the  first  count :  and  he  was  not  called  upon  to  argue. 

Parke,  B.  : 

We  are  all  agreed  in  opinion.  If  this  were  the  ordinary 
case  of  an  acceptance  made  payable  at  a  banker's,  there  can 
be  no  question  that  making  the  acceptance  payable  there  is 
tantamount  to  an  order,  on  the  part  of  the  acceptor,  to  the  banker 
to  pay  the  bill  to  the  *person  who  is  according  to  the  law  merchant  [  •579  ] 
capable  of  giving  a  good  discharge  for  the  bill.  Therefore,  if  the 
bill  is  payable  to  order,  it  is  an  authority  to  pay  the  bill  to  any 
person  who  becomes  holder  by  a  genuine  indorsement.  And,  if 
the  bill  is  originally  payable  to  bearer,  or  if  there  is  afterwards  a 
genuine  indorsement  in  blank,  it  is  an  authority  to  pay  the  bill 
to  the  person  who  seems  to  be  the  holder.  The  bankers  cannot 
charge  their  customer  with  any  other  payments  than  those  made 

(1)  33  B.  R.  366  (9  B.  &  0.  902).     S.  C,  o  T>t.  268). 

(2)  40  B.  B.  713  (1  Cr.  M.  A  B.  744  ;    (3)  29  R.  B.  652  (4  Bing.  253). 


816  1861.    EX.  CH.     16  Q.  B.  579—580.  [h.r. 

RoBABTs  in  pursuance  of  that  authority.  If  bankers  wish  to  avoid  the 
Tucker,  responsibility  of  deciding  on  the  genuineness  of  indorsements,  they 
may  require  their  customers  to  domicile  their  bills  at  their  own 
offices,  and  to  honour  them  by  giving  a  cheque  upon  the  banker. 
Such  being  the  general  case,  is  there  anything  appearing  on  the 
bill  of  exceptions  to  distinguish  the  present  case  from  the  ordinary 
one  ?  Is  there  any  evidence  of  an  authority  to  pay  this  particular 
bill?  We  are  all  of  opinion  that  there  is  none.  Reliance  is  placed 
on  the  evidence  which  shows  that  the  Company  were  accustomed 
to  take  precautions  before  accepting  a  bill.  But  that  custom  was 
never  communicated  to  the  bankers ;  and  there  is  no  evidence, 
direct  or  indirect,  of  any  communication  to  the  bankers  from 
which  an  authority  to  pay  this  bill  without  examination  could  be 
inferred. 

Then  reliance  is  placed  on  Young  v.  Grote(i).  In  that  case  the 
customer  had  signed  blank  cheques,  and  left  them  with  his  wife  to 
fill  up.  She  filled  them  up  in  such  a  manner  that  the  holder  was 
enabled  to  add  to  the  amount ;  and  it  was  held  that  the  bankers 
who  had  paid  this  larger  amount  might  charge  their  customer 
[  *680  ]  *with  it.  This  was  in  truth  considering  that  the  customer  had 
by  signing  a  blank  cheque  given  authority  to  any  person  in  whose 
hands  it  was  to  fill  up  the  cheque  in  whatever  way  the  blank 
permitted.    It  is  enough  to  say  that  is  not  the  present  case. 

We  think,  therefore,  that  the  plaintiffs  below  were  entitled  to 
recover  on  the  count  for  money  lent.  The  special  count,  as 
has  been  intimated  in  the  course  of  the  argument,  misstates  the 
banker's  undertaking ;  and  there  was  no  evidence  to  prove  it ;  so 
that  the  plaintiff  below  was  not  entitled  to  recover  nominal  damages 
on  that  count. 

We  think  that  the  learned  Judge  was  right  in  his  ruling  as  to 
the  money  counts,  and  wrong  in  his  ruling  as  to  the  special  count. 
The  judgment  may  be  suspended  for  the  present,  till  the  defen- 
dants in  error  consider  whether  they  can  by  entering  a  remittitur 
obviate  the  necessity  of  a  venire  de  novo,  and  how  the  judgment 
should  be  entered. 

The  rest  of  the  Court  concurred. 

(The  parties  having  come  to  an  agreement  as  to  the  costs  of  the 
trial  and  writ  of  error,  no  subsequent  application  was  made  to  the 
Court  as  to  the  form  of  judgment.) 

(1)  29  R.  E.  552  (4  Biug.  253). 
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IN  THE  QUEEN'S  BENCH. 

ELLIOT  V.  CLAYTON  (1).  i»5o. 

(16  a  B.  581—586;  S.  0.  20  L.  J.  Q.  B.  217  ;  15  Jur.  293.)  ,g5, 

Debt  for  work  and  labour  as  a  surgeon,  and  for  medicines.    Plea :  bank-        ftfb.  22. 
ruptcy  of  plaintiff  before  the  debt  accrued,  and  that  his  assignees  claimed  "3 

the  debt  from  defendant  before  action  brought.  Beplication,  that  the  work  ^  ^ 
was  personal  labour  of  bankrupt,  and  necessary  for  the  present  support  of 
bankrupt  and  his  family,  that  the  materials  were  purchased  with  the  pro- 
ceeds of  his  personal  labour,  and  increased  in  yalue  thereby,  and  necessary 
for  the  performance  of  the  work.  General  traverse,  and  issue  thereon.  On 
the  trial,  it  appeared  that  plaintiff  was  a  surgeon  and  apothecary ;  and  in 
substance  carrying  on  a  trade  as  such,  with  medicines  obtained  on  credit : 

Held,  that  the  assignees  were  entitled  to  the  proceeds  of  a  trade  thus 
carried  on,  and  that  the  replication  was  not  proved. 

Debt  for  work  and  labour  as  a  surgeon  and  apothecary,  and  for 
medicines,  and  on  an  account  stated. 

Plea  (amongst  others):  bankruptcy  of  plaintiff  before  the  accruing 
of  the  debt ;  and  that,  before  action,  the  assignees  of  plaintiff  claimed 
the  debt  from  defendant. 

Beplication  to  this  plea:  that  the  work  &c.  ''was  merely  the 
personal  labour  of  plaintiff,*'  and  was  performed  ''  for  the  neces- 
sary present  maintenance  of  plaintiff  and  his  family ;  "  that  the 
medicines  ''  were  purchased  and  obtained  by  plaintiff "  out  of  the 
earnings  and  profits  of  his  personal  labour  performed  after  bank- 
ruptcy;" that  the  medicines  were  "greatly  increased  in  value  by 
the  personal  labour  of  plaintiff  in  preparing  and  administering  the 
same,**  and  were  *'  a  part  of  and  incidental  and  necessary  to  plain- 
tiff's personal  labour,  and  in  order  that  he  might  perform  the  same 
in  the  manner  most  advantageous  for  the  necessary  present  mainten- 
ance "  &c.  ''  of  the  plaintiff  and  his  family ;  "  and  that  the  account 
was  stated  of  such  personal  labour  and  such  medicines :  verification. 

Rejoinder,  traversing  the  whole  replication  in  terms.  Issue 
thereon. 

On  the  trial,  before  Wilde,  Gh.  J.,  at  the  Kingston  Spring  Assizes, 
1850,  the  plaintiff  had  a  verdict  for  222.  17s.,  subject  to  leave  to 
move  to  enter  a  verdict  for  defendant  ♦on  the  above  issue :  the       [  •682 1 
Court  to  have  the  power  to  draw  all  inferences  of  fact. 

(1)  Foil,    in    Ex   parte    Banks,   He  426,  430,  63  L.  J.  Q.  B.  178,  70  L.  T. 

Dowling  (1877)  4  Ch.  D.  689,  691,  46  107;  Bailey  v.  Thurston  A  Co,  [1902] 

L.  J.  Bk.  74 ;  Emden  v.  Carte  (1881)  2  K.  B.  397,  401,  71  L.  J.  K  B.  800, 

17  Ch.  D.  169,  171  (affd.  17  Ch.  D.  768,  87  L.  T.  364  (affd,  [1903]  1  K.  B.  137, 

51  I*.  J.  Gh.  41 ;  also  cited  in  In  re  72  L.  J.  K.  B.  36,  88  L.  T.  43,  O.A.)— 

Sogers,  ExjMJirte  Cvllins  [1894]  1  Q.  B.  A.  C. 
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Elliot  The  inferences  drawn  by  the  Court  from  the  evidence  given  on 

Clayton.     ^^^  ^^^^^  ^^^  stated  in  the  judgment. 

Bramwell,  in  the  ensuing  Term,  obtained  a  rule  nisi  to  enter 
a  verdict  for  the  defendant  pursuant  to  the  leave  reserved,  or  to 
arrest  judgment  on  the  ground  of  the  insufficiency  of  the  replication. 
Cause  was  shown  in  Michaelmas  vacation,  1850  (i). 

George  Francis,  for  plaintiff : 

The  evidence  at  the  trial  showed  that  the  medicines  were  ancillary 
to  the  personal  labour  and  skill  of  the  plaintifif :  an  uncertificated 
bankrupt  may  recover  for  personal  labour,  and  for  materials: 
Chippendale  v.  Tomlinson  (2),  Silk  v.  Osborne  (3),  Evans  v. 
Broivne{4)f  Beckham  y.  Drake  {b):  if  he  may  recover  the  prin- 
cipal he  may  recover  the  accessory.  Crofton  v.  PooU  (6)  is 
distinguishable;  for  in  that  case  the  personal  labour  was  the 
accessory. 

Bramtvellf  contrh  : 

The  replication  is  bad  in  substance ;  and  the  evidence  showed 
that  the  facts  were  not  such  as  could  have  supported  any  good 
replication.  In  a  court  of  error  it  might  well  be  questioned 
whether  the  rhetorical  phrase  attributed,  in  Cooke's  Bankrupt 
Laws,  to  Lord  Mansfield,  in  Chippendale  v.  Tomlinson  (2)^  that 
[  *588  ]  the  assignees  cannot  let  out  the  bankrupt  to  hire  (7),  has  *any 
logical  bearing  on  a  case  like  the  present,  and  whether  any  such 
consideration  can  justify  a  court  of  law  in  construing  the  enact- 
ment in  the  Bankrupt  Act,  6  Geo.  IV.  c.  16,  s.  68  (8),  vesting  in  the 
assignees  '*  all  debts  due  or  to  be  due  to  the  bankrupt  wheresoever 
the  same  may  be  found  or  known,"  as  not  vesting  in  them  a  debt 
due  for  work  and  labour.  But  in  this,  which  is  not  a  court  of 
error,  the  defendant  cannot  do  more  than  ask  the  Court  not  to  go 
beyond  the  decisions  which  have  proceeded  on  that  dictum^  and 
which  are  confined  to  mere  personal  labour. 

(1)  December    6tli.      Before    Cole-      &  W.  315)]. 

ridge,  Wightman  and  Erie,  JJ.  (6)  35  R  R.  380  (1  B.  &  Ad.  568). 

(2)  Cooke's  Bank.  Law  (8th  ed.),  (7)  The  expression  is  adopted  by 
428;  S.  a  7  East,  67,  and  note  (A),  Jiord  Kbnyov  in  Silk  y,  Osborne,  I  Esp. 
ih. ;  4  Doug.  318.  N.  P.  0.  141. 

(3)  1  Esp.  N.  P.  C.  140.  (8)  The  same  language  is  used  in 
(A)  1  Esp.  N.  P.  0.  170.  the  new  Bankrupt  Act,  12  &  13  Vict. 
(0)  8  M.  &  W.  846  [reversed  nom.      0. 106,  s.  141  [repealed  by  32  &  33  Vict 

Drake  yr,  Beckham,  60  E.  B.  691  (11  M.      c.  83,  8.  20]. 
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(Erlb,  J. :  In  Beckham  v.  Drake  (i)  the  House  of  Lords  and  the       Elliot 
Judges  seemed  inclined  to  extend  these  decisions,  though  they  were     clatton. 
held  not  applicable  to  that  case.) 

There  the  dispute  was  as  to  the  application  of  a  different  principle, 

namely,  that  a  cause  of  action  for  a  personal  wrong  done  to  the 

bankrupt  does  not  vest  in  his  assignees.     Here  the  point  raised  on 

the  record  is,  whether  an  uncertificated  bankrupt  can  for  his  own 

benefit  carry  on  a  trade  in  which  personal  skill  forms  an  ingredient, 

but  not  the  sole  one,  so  as  possibly  to  make  a  very  large  income 

thereby.    The  money  which  he  earned  in  that  trade,  and  the  goods 

which  he  purchased  to  carry  it  on,  might  when  in  his  possession 

be  seized  by  the  assignees  (2) ;  cannot  the  assignees  then  seize  a 

debt  due  to  him  in  that  trade  before  il  is  paid  ?    No  case  has  gone 

so  far  as  the  plaintiff  requires.     In  Williams  v.  Chambers  (3),  which 

is   the  ^strongest  case,  the  subject-matter  of  the  suit  was  pure       [  *^8^  J 

personal  labour. 

(WiOHTMAN,  J. :  Is  there  a  distinction  between  mere  personal 
labour  and  personal  labour  and  materials,  where  the  latter  are 
merely  ancillary  ?  Would  you  say  that  a  bankrupt  carpenter  can 
recover  the  wages  of  his  work,  but  that  if  he  finds  his  own  nails  he 
cannot?) 

Crofton  V.  Poole  (4)  seems  to  show  he  could  not,  at  least  where 

the  business  was  substantially  a  trade.    At  all  events  the  replication 

was  not  proved. 

Cur.  adv.  vult 

CoLERiDOB,  J.,  in  this  vacation  (22nd  February),  delivered  judgment. 
After  stating  the  nature  of  the  motion,  and  the  pleadings,  his 
Lordship  proceeded  as  follows : 

It  appeared  that  the  plaintiff  was  a  general  medical  practitioner : 
he  had  filed  a  declaration  of  insolvency,  and  was  an  uncertificated 
bankrupt.  By  some  arrangement  with  a  friend  who  had  purchased 
his  stock  of  medicines,  he  continued  in  possession  of  them  on  credit, 
carried  on  his  business  as  before,  and  was  supplied  with  fresh  medi- 
cines on  credit  from  wholesale  houses.  Under  these  circumstances 
the  debt  was  contracted,  the  plaintiff  attending  the  defendant,  giving 

(1)  81  R.  R.  301  (2  H.  L.  0.  679).  (2)  See  Mr.  East's  note  of  Chippm- 

Affirming  the  judgment  of  the  Court  dale  y.  TomlinBon^  7  East,  57  (A) ;  S,  G, 

of  Exchequer  Chamber  in  Drake  v.  4  Doug.  318. 

Beckham,  60  R.  R.  691  (11  M.  *  W.  (3)  74  R.  R.  314  (10  Q.  B.  337). 

315).  (4)  35  R.  R.  380  (1  B.  &  Ad.  568). 
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eli.iot       him  the  benefit  of  his  skill,  and  famishing  the  medicines  which  he 
Olaytom.     thought  necessary. 

We  have  considered  this  case ;  and  we  are  of  opinion  that  this 
replication  was  not  proved.  In  Crofton  v.  Poole  (i)  the  plaintiff  was 
an  uncertificated  bankrupt;  his  business  was  that  of  a  furniture 
broker ;  the  debt  was  contracted  in  the  removal  of  the  defendant's 
goods ;  and,  to  do  this,  the  plaintiff  had  procured  vans,  supplied 
packing  cases  and  crates,  and  employed  assistants  in  packing, 
[  *585  ]  ^unpacking  and  removing  the  goods ;  some  furniture  he  had 
cleaned  and  repaired,  and  found  the  necessary  materials  for  those 
purposes.  The  Court  held  that  this  was  not  a  demand  for  mere 
personal  labour,  but  that  the  plaintiff  was  in  substance  carrying  on 
his  business,  and  that  the  proceeds  passed  to  the  assignees.  So  it 
appears  to  us  here  that,  in  substance,  the  plaintiff  was  carrying  on 
his  business  as  a  medical  practitioner :  he  is  in  possession  of  his 
original  stock  of  medicines  on  credit ;  he  procures  more  on  credit : 
and  with  these  and  his  personal  skill  he  is  pursuing  his  occupation 
for  profit.  It  would  be  to  carry  the  principle  laid  down  in  Chippen- 
dale V.  TomlinBon^:^)  and  Silk  v.  Oshoi'ne{^)  far  beyond  what  is 
reasonable,  to  apply  it  to  a  case  like  the  present,  which  cannot  be 
materially  distinguished  from  Crofton  v.  Poole  (i).  It  is  therefore 
unnecessary  to  say  anything  as  to  the  goodness  of  the  replica- 
tion: and  the  rule  will  be  absolute  to  enter  a  verdict  for  the 

defendant. 

•  Rule  absolute. 

1861.       GEORGE    ABRAHAM    v.    The    GREAT    NORTHERN 
^''*ll''-  RAILWAY    COMPANY. 

[  ^^^  3  (16  Q.  B.  586—599 ;  S.  C.  20  L.  J.  Q,  B.  322 ;  15  Jur.  855.) 

Declaration  stated  that  there  was  a  public  navigable  river  called  the 
Ouse,  the  waters  of  which  of  right  flowed  along  the  east  and  west  sides  of 
F.  Island,  without  any  obstruction  to  the  navigation  thereof :  that  plaintiff 
was  possessed  of  barges  navigating  in  and  along  the  river  to  the  east  of 
F.  Island ;  yet  defendants,  contriving  &c.,  wrongfully  and  injuriously  put 
earth  &c.  into  the  bed  of  the  river  to  the  east  of  F.  Island,  and  there 
wrongfully  and  injuriously  kept  &c.,  and  thereby  wrongfully  and 
injuriously  filled  up  the  ancient  channel,  and  penned  up  the  water,  and 
prevented  it  from  flowing  in  its  usual  channel,  whereby  plaintiff  was 
prevented  from  navigating  his  barges  in  the  ancient  course. 

Plea:  that  defendants  were  a  Railway  Company  incorporated  by  an 
Act  embodying  the  Lands  Clauses  Consolidation  Act,  1845,  and  the 
Railways  Clauses  Consolidation  Act,  1845 :    That,  before  the  passing  of 

(1)  35  R.  B.  380  (1  B.  &  Ad.  568).  note  (h)  ih. 

(2)  4  Doug.  318;  8.  C.  Cooke's  Bank.  (3)  1  Esp.  N.  P.  0.  140. 
Law  (8th  ed.)  428;    7  East,  57,  and 
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the  special  Act,  and  the  oommittbg  of  the  grieyancee,  the  requiBite  Par- 
liameDtary  plans  and  sections  and  books  of  reference  were  deposited  with 
the  proper  clerks  of  the  peace :  That  by  the  special  Act  it  was  enacted  that, 
subject  to  the  provisions  of  that  Act  and  of  the  incorporated  Acts,  it  should 
be  lawful  for  defendants  to  make  and  maintain  the  railway  in  the  line,  and 
on  the  lands,  delineated  and  described  in  the  plans  and  books  of  reference : 
That  the  said  part  of  the  bed  of  the  river  was  in  the  line  and  among  the 
lands  so  delineated  and  described:  whereupon  defendants,  at  the  times 
when  &c.,  for  the  purpose  of  constructing  the  railway,  did,  under  the 
powers  in  the  said  Acts,  enter  on  the  said  part  of  the  bed  of  the  river  and 
make  part  of  the  railway  thereon,  and  commit  the  supposed  grievances, 
the  same  being  necessary  for  the  making  &o.  the  railway,  as  they 
lawfully  &c.     Replication  :  De  injurid. 

On  .the  trial,  the  allegations  in  the  plea  were  proved  as  laid ;  but 
defendants  gave  no  evidence  of  the  preliminary  steps  haying  been  taken 
which  would  have  been  necessary  imder  the  Acts  if  they  had  sought  to 
have  the  ownership  of  the  locus  in  quo  yested  in  them  as  purchasers  under 
the  Acts.    Yeitlict  for  defendants. 

Held,  on  motion  for  a  new  trial  or  for  judgment  ncn  ohetante  veredicto : 
1.  That,  as  the  declaration  did  not  claim  for  the  plaintiffs  any  interest  in 
the  soil,  but  merely  a  public  right  of  way,  the  question  of  ownership  was 
irrelevant,  and  it  was  not  necessary  for  the  defendants  either  to  allege  or 
prove  that  such  preliminary  steps  had  been  taken. 

2.  That  the  first  clause  of  sect  16  of  the  Railways  Clauses  Consolidation 
Act,  1845,  (as  to  works  to  be  executed  by  the  Company),  empowers  Com- 
panies to  execute  such  works  in  navigable  rivers,  and  is  not  by  the  second 
clause  of  that  section  restricted  to  works  in  rivers  not  navigable. 

3.  That,  although  the  proviso  at  the  end  of  sect.  16  requires  that  in  the 
exercise  of  the  powers  the  Company  '*  shall  do  as  little  damage  as  can  be," 
the  plea,  which  did  not  allege  that  the  defendants  had  done  as  little  damage 
as  could  be,  was  not  bad  for  that  omission. 

Casb.  The  first  coant  charged  an  obstruction  by  the  defendants 
of  a  common  highway:  it  is  unnecessary  to  make  further  reference 
to  this  count  or  the  proceedings  thereon.  The  second  count  alleged 
that  at  the  times  of  the  committing  of  the  grievances  there  was, 
and  still  of  right  ought  to  be,  a  certain  public  navigable  river  called 
the  river  Ouse,  running  through  the  counties  of  Bedford  and 
Huntingdon,  the  water  of  which  said  driver  had  of  right  flowed 
and  still  of  right  ought  to  flow  in  its  ancient  and  accustomed 
channels  and  courses,  to  wit  along  the  east  and  west  sides  of  a 
certain  island  called  FoUey  Island,  without  any  obstruction  to  the 
navigation  thereof :  that  the  plaintiffs  were  lawfully  possessed,  as 
of  their  own  property,  of  divers  barges  laden  with  coal  of  the  plain- 
tiffs ;  and  which  said  barges  so  laden  the  plaintififs  were  navigating 
in  and  along  the  said  river  Ouse,  to  wit  a  certain  part  of  the  said 
river  to  the  east  of  the  said  island:  yet  defendants,  well  knowing  &c., 
but  contriving  &c.,  on  &c.,  wrongfully  and  injuriously  put  and 
placed,  and  caused  and  procured  to  be  put  &c.,  divers  large  quan- 
tities of  earth,  soil,  mould,  stones,  materials  and  rubbish  into  the 
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said  river,  and  in  and  upon  the  bed  thereof,  to  wit  in  and  upon  that 
part  of  the  bed  of  the  said  river  lying  to  the  east  of  Folle;  Island, 
and  there  wrongfully  and  injuriously  kept  &c.,  and  thereby  and 
therewith  wrongfully  and  injuriously  choked  and  filled  up  the  said 
river  in  its  ancient  channel  and  course,  to  wit  the  parts  last  afore- 
said, and  then  penned  up  and  penned  back  the  water  of  the  said 
river,  and  hindered  and  prevented  the  same  from  running  and 
flowing  in  and  along  its  usual  and  accustomed  channels  and  course, 
or  in  so  ample  and  beneficial  a  manner  as  the  same  otherwise  would 
have  done  :  by  means  of  which  said  several  premises  the  plaintiffs 
during  all  the  time  aforesaid  were  hindered  and  prevented  from 
passing  with,  and  from  navigating,  their  said  barges  so  laden  as 
aforesaid,  in  and  along  the  said  river  in  its  ancient  channels  and 
course,  to  wit  the  said  part  of  the  said  river,  as  they  otherwise 
might  and  could  have  done ;  and  thereby  had  lost  &c. 

The  defendants  pleaded  (with  other  pleas),  fourthly,  to  the 
second  count,  that  they,  before  and  at  the  time  *of  the  committing 
&c.,  were,  and  still  are,  the  Company  incorporated  by  an  Act  passed 
in  the  session  of  Parliament  held  &c.  (9  &  10  Vict.  c.  Ixxi.,  local  and 
personal,  public),  "  for  making  a  railway  from  "  &c.,  **  to  l)e  called 
'  The  Great  Northern  Bailway.' "  That  the  Acts  of  Parliament 
made  and  passed  &c.  (the  Lands  Glauses  Consolidation  Act,  1845^, 
8  &  9  Vict.  c.  18,  and  the  Eailways  Glauses  Consolidation  Act,  1845, 
8  &  9  Vict.  c.  20)  were  and  are  incorporated  with,  and  form  part  of, 
the  said  in  that  plea  first  above  mentioned  Act  of  Parliament ;  and 
that,  before  and  at  the  time  of  the  passing  the  special  Act,  and 
before  the  committing  &c.,  certain  plans  and  sections  of  the  under- 
taking, to  wit  the  railway  in  the  said  Acts  mentioned,  showing  the 
lines  and  levels  thereof,  and  also  books  of  reference  containing  the 
names  of  the  owners,  lessees  and  occupiers  of  the  lands  through 
which  the  same  was  intended  to  pass,  had  been  and  were  deposited 
with  the  clerks  of  the  peace  of  divers  counties  in  England,  and, 
amongst  others,  with  the  clerks  of  the  peace  for  tlie  counties  of 
Bedford  and  Huntingdon.  That  in  and  by  the  said  first  mentioned 
Act  it  was  enacted  that,  subject  to  the  provisions  in  that  Act  and 
the  Acts  incorporated  therewith,  it  should  be  lawful  for  the  defen- 
dants to  make  and  maintain  the  said  railway  and  works  in  the  line 
and  upon  the  lands  delineated  and  described  on  the  said  plans  and 
books  of  reference,  and  to  enter  upon,  take  and  use  such  of  the  said 
lands  as  should  be  required  for  that  purpose.  That  the  said  part 
of  the  bed  of  the  river  lying  to  the  east  of  Folley  Island  was  in  the 
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line  and  among  the  lands  delineated  in  the  said  plans  and  described 
in  tlie  said  books  of  reference :  whereupon  defendants  did  after- 
wards, to  wit  at  the  times  when  &c.,  for  the  purpose  of  making 
and  constructing  the  railway  in  the  said  Act  *mentioned,  and 
under  and  by  virtue  of  the  powers  and  provisions  in  the  said  Act 
and  the  Acts  of  Parliament  therewith  incorporated,  and  not  other- 
wise, enter  upon  the  same  part  of  the  bed  of  the  river,  and  did 
then  and  at  the  said  times  when  &c.  make  and  construct  part  of  the 
said  railway  thereon,  and  did  in  and  upon  the  said  part  of  the  bed 
of  the  said  river  commit  the  said  supposed  grievances ;  the  said 
supposed  grievances,  and  each  and  every  of  them,  being  necessary 
for  the  purpose  of  making,  constructing  and  maintaining  the  said 
railway  and  undertaking ;  as  they  lawfully  &c.    Verification. 

Beplication  :  De  injuria.     Issue  thereon. 

On  the  trial,  before  Patteson,  J.,  at  the  Huntingdon  Summer 
Assizes,  1850,  it  appeared  that,  at  the  point  of  the  obstruction  com- 
plained of,  the  river  Ouse  was  divided  into  two  navigable  branches 
running  east  and  west  of  an  island  called  FoUey  Island ;  and  that 
the  railway  was  carried  on  an  embankment  built  upon  and  along 
the  bed  of  the  eastern  branch,  whereby  that  branch  was  completely 
and  permanently  obstructed,  the  western  branch  being  left  navig- 
able as  before.  The  defendants  proved  the  several  allegations  in 
their  fourth  plea,  but  did  not  give  any  evidence  of  their  having 
taken  any  of  the  preliminary  steps  required  by  the  incorporated 
Acts  where  a  Bailway  Company  seeks  to  acquire  the  ownership  of 
land  by  purchase  under  the  provisions  of  those  Acts  ;  and  the  plain- 
ti£fs  objected  that,  in  the  total  absence  of  such  evidence,  the  verdict 
on  the  issue  raised  on  the  fourth  plea  ought  to  be  entered  for  the 
plaintififs.  The  learned  Judge  overruled  the  objection :  and,  under  his 
direction,  a  verdict  was  found  for  the  defendants  on  the  issue  raised 
on  the  fourth  plea,  and  for  the  plaintififs  on  all  the  other  issues. 
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In  the  following  Michaelmas  vacation  (i),  0*Malley,  for  the 
plaintififs,  obtained  a  rule  nisi  for  a  new  trial  on  the  ground  of 
misdirection,  and  also  for  judgment  for  the  plaintififs,  on  the  issue 
on  the  fourth  plea,  non  obstante  veredicto,  on  the  ground  that  the 
plea  did  not  show  that  defendants  had  taken  the  said  preliminary 
steps,  or  that  in  executing  the  work  they  had  done  as  little  damage 
as  could  be;  and  that  no  statute  authorized  the  construction  of 
Bach  works  in  the  bed  of  a  navigable  river. 

(1)  The  motion  was  made  at  this  time  by  leave  of  the  Court. 
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Wells  and  Phipson  now  showed  cause  (i)  : 

This  is  not  an  action  of  trespass  for  an  encroachment  on  the  soil 
of  the  plaintiffs,  but  an  action  on  the  case  for  obstructing  a  way 
over  which,  without  claiming  any  interest  in  the  soil,  they  had  a 
right  of  passage.  The  defendants,  also,  do  not  by  this  plea  claim 
any  interest  in  the  soil,  but  rely  on  the  powers  given  them  by  the 
Acts  to  interfere  with  the  river,  no  matter  in  whom  the  soil  may  be 
vested.  The  question  of  ownership  is  therefore  irrelevant ;  and 
proof  that  the  defendants  had  taken  the  necessary  formal  steps 
for  having  that  ownership  vested  in  themselves  could  not  be 
required. 

The  real  question  is  as  to  the  extent  of  their  powers.  By  stat 
8  &  9  Vict.  c.  20,  8.  16,  they  are  empowered,  for  the  purpose  of 
constructing  the  railway,  or  the  accommodation  works  connected 
therewith,  **  to  execute  any  of  the  following  works  ;  "  "  They  may 
make  or  construct,  in,  upon,  across,  under,  or  over  any  lands,  or 
any  streets,  roads,"  &c.,  "rivers,"  &c.  "or  other  waters,  within 
the  lands  described  in  the  said  plans,  or  mentioned  in  the  said 
books  of  reference  or  any  correction  ^thereof,  such  temporary  or 
permanent  inclined  planes,  tunnels,  embankments,"  &c.,  "  roads, 
ways,  passages,  conduits,  drains,  piers,  arches,  cuttings,  and  fences 
as  they  think  proper ;  "  and  "  may  alter  the  course  of  any  rivers 
not  navigable,"  &c.,  "  within  such  lands,  for  the  purpose  of  con- 
structing and  maintaining  tunnels,  bridges,  passages,  or  other 
works  over  or  under  the  same,  and  divert  or  alter,  as  well  tem- 
porarily as  permanently,  the  course  of  any  such  rivers  or  streams 
of  water,"  &c.,  "  in  order  the  more  conveniently  to  carry  the  same 
over  or  under  or  by  the  side  of  the  railway,  as  they  may  think 
proper."  The  declaration  does  not  charge  any  alteration  in  the 
course  of  the  river,  as  to  which  there  might  have  been  a  diffierence 
between  a  navigable  river  and  a  river  not  navigable :  it  only  charges 
an  obstruction  of  the  channel,  as  to  which  the  enactment  makes  no 
distinction  between  navigable  rivers  and  rivers  not  navigable,  but 
gives  the  powers  equally  over  all.  The  allegations  in  the  count 
would  be  sustained  by  proof  that  a  single  pier  had  been  erected  in 
the  bed  of  the  river :  but  neither  the  erection  of  a  pier  in  the  river's 
bed,  nor  the  narrowing  its  channel,  is  an  alteration  of  the  course 
of  the  river. 


(1)  "Before    Lord    Campbell,    Cli. 
man,  JJ. 


J.,    Pattesoii,    Coleridge    and    Wight- 


yoL.  Lxxxin.]     1851.     Q.  B.     16  Q.  B.  591—598. 


625 


(LoBD  Gampbbll,  Gb.  J. :  It  has  been  decided  that  the  erection 
of  a  pier  in  a  navigable  river  is  not  necessarily  a  nuisance  (l).) 

On  the  construction  contended  for  by  the  plaintiffs,  the  powers 
given  as  to  rivers  would  be  nugatory ;  for,  if  a  partial  obstruction 
or  narrowing  of  the  channel  is  to  be  regarded  as  an  alteration  of 
the  cursus  aqtue^  the  throwing  a  bridge  like  London  Bridge  over  a 
river  is  so  too.  In  Attorney-General  v.  SotUhampton  *  Railway 
Company  (2)  the  defendants  were  proceeding  to  erect  a  bridge  over 
a  turnpike  road,  under  a  special  Act,  one  section  of  which  authorized 
them  to  erect  bridges  over  turnpike  roads,  so  as  to  leave  a  clear  and 
open  space  under  every  arch,  of  not  less  than  fifteen  feet ;  another 
section  required  the  Company  to  make  substituted  roads  instead  of 
roads  cut  through,  divided,  raised,  sunk,  or  taken ;  the  bridge,  as 
designed,  would  have  had  the  effect  of  leaving  a  space  under  the 
arch  of  only  twenty-four  feet,  which  was  much  less  than  the  average 
width  of  the  road.  It  was  contended  that  the  Company  were  not 
entitled  to  substitute  so  contracted  a  road :  but  Shadwbll,  Y.-C. 
held  that  the  narrowing  of  the  width  of  the  road  within  the  statu- 
tory powers  was  not  an  excess  of  the  Company's  authority. 
Sect.  17  of  stat.  8  &  9  Vict.  c.  20,  requiring  the  consent  of  the 
Admiralty  to  works  below  high-water  mark,  and  the  provisions  in 
the  special  Act  for  the  protection  of  certain  specified  rivers  (3), 
would  be  unnecessary  if  the  Company  are  not  authorized  by  the 
16th  section  to  construct  works  "in"  and  "upon"  the  bed  of  a 
river ;  the  shore  of  a  tidal  stream  is  part  of  its  bed. 

(LoBD  Campbell,  Ch.  J. :  The  bed  of  a  river  is  the  alveus,  as  dis- 
tinguished from  the  shore,  and  from  places  where  floodwaters 
occasionally  collect :  the  point  was  under  consideration  in  a  bridge 
case  from  Oxfordshire  (4).) 

In  Ramsden  v.  Manchester,  South  Junction,  and  Altrincham  Rail- 
way Company  (6)  the  plaintiff  *sued  in  trespass  for  breaking  and 
entering  his  dose :  it  has,  therefore,  no  bearing  on  the  present 
case. 
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(1)  Phipeon  on  this  point  afterwards 
mentioned  Beg.  v.  Betts^  May  22nd, 
1850,  post,  p.  813  (16  a  B.  1022). 

(2)  9  SioL  78. 

(3)  Stat.  9  &  10  Vict.  c.  Ixxi.  by 
S0.  106,  107,  147,  148,  149,  172  to  180, 
and  191,  regulates  or  provides  against 

B.B. — VOL.  LXXXIU. 


the  obstruction  or  diversion  of   the 
rivers  therein  named. 

(4)  Rex  V.  Oxfordshire,  35  R.  R.  3u2 
(1  B.  &  Ad.  289);  see  Reg.  v.  Derby  shire, 
67  B.  B.  776  (2  Q.  B.  745,  755). 

(5)  74  B.  B.  830  (1  Ex.  723). 
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O'Malley  and  WorUedge,  contra  : 

The  acts  complained  of  constitute  an  alteration  of  the  coarse  of 
the  river :  the  declaration,  indeed,  admits  of  a  more  limited  con- 
struction ;  but  the  pleas  have  put  upon  it  the  larger  construction, 
and  justify  for  an  alteration :  had  they  been  less  general,  the 
plaintiffs  would  have  newly  assigned  a  complete  obstruction.  On 
any  view  of  the  pleadings,  the  pleas  ought  to  have  shown  compliance 
with  the  preliminaries  required  by  the  general  Act :  the  special  Act 
is  a  contract  with  the  public  {Blakemore  v.  The  Glamoi'ganshire 
Canal  Company  C^)),  incorporating  the  provisions  of  the  general 
Acts,  stat.  8  &  9  Vict.  c.  18,  s.  84,  which  requires  the  price  to  be 
paid  before  the  Company  enters  on  any  land  required  to  be  purchased 
or  permanently  used  for  the  purposes  and  under  the  powers  of  the 
Act,  and  stat.  8  &  9  Vict.  c.  20,  s.  6,  as  to  compensation  to  parties 
injuriously  affected  :  the  pleas  do  not  affect  to  show  any  compliance 
with  these  provisions.  It  is  urged  that  this  is  the  case,  not  of  an 
owner,  but  of  a  stranger  complaining  of  a  public  nuisance.  But  a 
parish  may  complain  of  the  stopping  up  of  one  of  the  branches  of  a 
navigable  river,  whereby  that  parish  has  been  entirely  deprived  of 
it ;  and  that,  in  reality,  is  the  case  here.  The  contemplated  injury 
being  public,  no  individual  had  any  locm  standi  to  oppose  it  in 
Parliament.  The  thing  which  has  been  done  could  not,  even  if 
authorized  by  the  Acts,  be  legally  done  without  acquiring  the 
ownership  or  making  full  *compen8ation :  and  the  only  way  in 
which  the  public  can  be  protected  is  by  compelling  the  Company  to 
show  that  they  have  done  everything  essential  to  the  legality  of 
their  conduct. 

The  pleas  are  bad  also  on  the  ground  that  they  do  not  allege 
compliance  with  the  proviso  at  the  end  of  sect.  16  of  stat.  8  &  9 
Vict.  c.  20,  that  ''the  Company  shall  do  as  little  damage  as  can 
be:"  the  importance  of  which  is  shown  by  Manser  v.  The  Northern 
and  Eastern  Counties  Railway  Company  (2).  It  is  only  by  holding 
a  compliance  with  the  proviso  to  be  material  that  the  construction 
which  the  defendants  give  to  the  body  of  the  enactment  can  be 
supported. 

(WiOHTMAN,  J. :  These  words  do  not  enter  into  the  authority  to 
do  the  act,  but  apply  to  the  damage  which  may  occur  in  doing  it. 

Lord  Campbell,  Ch.  J. :  They  are  like  the  words  which  occur 


(1)  36 R.R.2H9(lMy.&K.  154,162). 
(J)  2  Rail.  Cae.  380.     (Vice-Chan- 


cellor  of  England  and  Lord  Chancellor, 

1841). 
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in  the  common  justification  in  trespass,  **  doing  no  unnecessary 
damage,"  &c.) 

The  main  question  is  on  the  construction  of  the  16th  section  of 
stat.  8  &  9  Vict.  c.  20.  Many  of  the  powers  therein  given  are 
altogether  inapplicable  to  many  of  the  subject-matters  to  which 
the  enactment  relates:  they  must  therefore  be  taken  reddendo 
singula  sitigulis  :  the  second  clause  shows  what  words  are  properly 
applicable  to  rivers;  the  expression  "  other  works  "  in  that  clause 
means  works  ejusdern  genens,  such  as  culverts :  this  clause  also, 
by  limiting  the  powers  as  to  rivers  not  navigable,  shows  that  the 
first  clause  is  not  to  be  so  construed  as  to  give  larger  powers  over 
navigable  rivers.  The  protection  afforded  to  roads  and  canals  by 
sects.  11  and  46  does  not  extend  to  rivers ;  and  sect.  17  does  not 
♦extend  to  the  beds  of  rivers.  Several  of  the  matters  mentioned 
in  the  first  clause  of  sect.  16,  such  as  roads,  canals,  &c.,  are  also 
made  the  subjects  of  special  provision  in  other  sections  of  the  Act, 
just  as  rivers  are  made  the  subject  of  a  special  provision  in  the 
second  clause :  this  shows  that  the  first  clause  is  not  to  receive  the 
enlarged  construction  which  has  been  contended  for. 

Cur,  adv.  vidt. 

Pattbson,  J.,  on  a  subsequent  day  of  this  vacation  (February  22nd), 
delivered  judgment.  After  having  shortly  stated  the  pleadings, 
his  Lordship  said : 

Upon  the  trial  it  was  contended  for  the  plaintiffs  that  the 
defendants  under  this  plea  were  bound,  not  only  to  show  that  the 
part  of  the  river  obstructed  was  delineated  and  described  in  the 
plans  and  books  of  reference  and  was  used  for  the  necessary  con- 
struction of  the  railway,  but  also  that  all  notices  required  by  the 
Acts  for  the  purchase  of  such  part  of  the  river  from  the  owners  of 
the  bed  of  it  had  been  given,  and  all  other  things  done,  which  were 
requisite  to  vest  that  part  of  the  bed  of  the  river  in  the  Company. 
The  learned  Judge  told  the  jury  that  the  allegations  in  the  plea  did 
not  make  such  proof  necessary :  and  they  found  a  verdict  for  the 
defendants. 

A  rule  nisi  for  a  new  trial  has  been  obtained  on  the  ground  of 
misdirection  in  this  respect.  Also  for  judgment  non  obstante  vere- 
dicto, on  the  ground  that,  if  the  Judge  was  right  in  his  construction 
of  the  plea,  the  plea  is  bad  for  the  want  of  averments  that  those 
various  acts  had  been  done  which  it  had  been  insisted  ought  to 
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have  been  proved  at  the  trial ;  and,  farther,  upon  the  Aground  that 
none  of  the  Acts  of  Parliament  authorized  the  Company  to  constrnct 
their  railway  upon  the  bed  of  the  nagivable  part  of  the  river. 

This  rale  has  been  argued  before  us :  and,  upon  consideration, 
we  are  of  opinion  that  the  learned  Judge  was  right  in  the  construc- 
tion which  he  put  upon  the  plea,  and  therefore  that  there  is  no 
ground  for  granting  a  new  trial. 

With  respect  to  judgment  non  obstante  veredicto,  we  are  of  opinion 
that,  as  against  the  plaintiffs  in  this  action,  who  had  no  interest  in 
the  soil  in  the  bed  of  the  river,  but  have  only  the  right  of  passage 
on  the  navigable  highway  common  to  all  the  Queen's  subjects,  it 
was  not  necessary  for  the  defendants  to  aver  and  prove  that  they 
had  taken  the  proper  steps  to  vest  in  them  the  ownership  of  the 
bed  of  the  river.  If  they  were  entitled  by  the  Acts  of  Parliament 
to  convert  a  portion  of  the  navigable  river  into  a  railway,  and  so 
to  obstruct  and  do  away  with  a  portion  of  the  navigable  channel, 
it  cannot  be  material  to  the  public  at  large,  or  to  those  persons  who 
were  in  the  habit  of  navigating  that  portion,  whether  the  ownership 
of  the  bed  of  the  river  in  that  portion  has  been  effectually  trans- 
ferred, or  whether  any  one  entitled  to  compensation  in  respect  of 
such  ownership  has  or  has  not  been  satisfied. 

The  remaining  question  is,  whether  the  defendants  were  authorized 
by  any  Act  of  Parliament  to  construct  their  railway  upon  the  bed  of 
the  navigable  part  of  the  river.  The  Act  on  which  the  defendants 
rely  is  8  &  9  Vict.  c.  20,  s.  16  (tlie  Railways  Clauses  Consolidation 
Act,  1845),  which  provides  that,  for  the  purpose  of  constructing 
the  railway,  they  may  '*  make  or  construct,  in,  upon,  across,  under, 
or  over  any  lands,  or  any  streets,  hills,  valleys,  roads,  railroads  or 
tramroads,  rivers,  canals,  ^brooks,  streams,  or  other  waters,  within 
the  lands  described  in  the  said  plans,  or  mentioned  in  the  said  books 
of  reference  or  any  correction  thereof,  such  temporary  or  permanent 
inclined  planes,  tunnels,  embankments,  aqueducts,  bridges,  roads, 
ways,  passages,  conduits,  drains,  piers,  arches,  cuttings,  and  fences, 
as  they  shall  think  proper." 

They  have  here  constructed  an  embankment  and  road  in  and 
upon  the  river  described  in  the  plan  and  mentioned  in  the  books  of 
reference. 

The  word  "  rivers  "  is  here  used  without  any  qualification,  and 
would  seem  therefore  to  include  navigable  rivers  as  well  as  rivers 
not  navigable ;  especially  as  the  word  '^  roads,"  here  also  used, 
plainly  includes  highways,  along  which  the  public  have  full  aa 


vol..  Lxxxiii.]     1851.     Q.  B.     16  Q.  B.  597—598. 


629 


extensive  a  right  of  passage  as  they  have  along  navigable  rivers. 
Other  provisions  are  introduced  into  the  Act  as  to  the  mode  of 
using  roads,  but  none  as  to  the  mode  of  using  navigable  rivers. 
Whether  such  provisions  were  intentionally  omitted,  and  if  so  for 
what  reason,  we  cannot  tell :  but  we  cannot  see  that  such  omission 
justifies  us  in  qualifying  the  meaning  of  the  word  *^  rivers  "  in  this 
clause,  or  in  effect  adding  the  words  *^  not  navigable,"  which  are 
not  to  be  found  in  the  clause  itself. 

The  plans  and  books  of  reference  would  be  before  the  Legislature 
when  the  special  Act  for  constructing  this  railway  was  passed  :  and, 
although  it  may  be  true,  as  was  suggested,  that  no  particular 
individual  felt  so  much  interest  in  opposing  the  Act,  by  reason  of 
the  insertion  of  a  portion  of  this  navigable  river  in  such  plans  and 
books,  as  to  make  it  a  subject  of  controversy  during  the  progress 
of  the  Act,  yet  we  are  not  warranted  in  supposing  that  the  Legis- 
lature overlooked  such  insertion,  or  in  limiting  *the  operation  of  the 
plain  words  which  the  Legislature  has  employed. 

The  subsequent  part  of  the  clause  in  question  was  relied  on  by 
the  plaintiffs,  which  provides  that  the  Company  may  '^  alter  the 
course  of  any  rivers  not  navigable,"  '*  within  such  lands,  for  the 
purpose  of  constructing  and  maintaining  tunnels,  bridges,  passages, 
or  other  works  over  or  under  the  same,  and  divert  or  alter,  as  well 
temporarily  as  permanently,  the  course  of  any  such  rivers,"  "  in 
order  the  more  conveniently  to  carry  the  same  over  or  under  or  by 
the  side  of  the  railway,  as  they  may  think  proper :  "  and  it  was  urged 
that  the  Legislature  manifestly  intended  to  confine  the  power  of 
diverting  and  altering  the  course  of  rivers  to  those  which  are  not 
navigable,  which  would  be  entirely  frustrated  if  the  word  '*  rivers," 
in  the  prior  part  of  the  clause,  were  held  to  include  navigable  rivers, 
since  the  language  used  in  that  prior  part  is  so  comprehensive  as 
to  include  the  power  of  diverting  and  altering  the  course  of  the 
rivers  there  mentioned.  But  we  think  that  this  reasoning  is  not 
sound.  Tlie  prior  part  of  the  clause  gives  only  the  power  of  con- 
structing works  in  and  upon  rivers  within  the  lands  described  in 
the  plans  and  books  of  reference ;  yet  we  think  not  so  as  to  divert 
or  alter  the  entire  course  of  such  rivers,  or  to  obstruct  the  whole 
navigation  of  them,  if  navigable ;  for  we  cannot  suppose  that  the 
Legislature  would  permit  such  lands  to  be  included  in  the  plans 
and  books  of  reference  as  would  enable  the  Company  so  to  divert 
or  alter  the  entire  course  of  navigable  rivers,  or  to  obstruct  the 
entire  navigation  of  them.    But  the  latter  part  of  the  clause  which 
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does  apply  to  such  entire  diversion  and  alteration  of  the  coarse  of 
rivers  is  expressly  confined  to  those  which  are  not  navigable.  The 
one  ^contemplates  the  appropriation  of  a  part  of  the  river  to  the 
uses  of  the  railway,  leaving  the  residue  of  it  in  its  usual  course  and 
the  navigation  of  that  residue  unimpeded,  where  it  is  a  navigable 
river ;  the  other  contemplates  the  entire  destruction  of  the  whole 
course.  The  erecting  anything  in  a  navigable  river  or  upon  a 
highway,  which  would  be  a  nuisance  if  not  authorized  by  Act  of 
Parliament,  cannot  by  any  reasonable  construction  of  language  be 
considered  as  a  diverting  or  altering  the  course  of  such  river  or 
highway.  No  doubt  such  an  erection  in  a  navigable  river,  by 
preventing  the  water  from  flowing  at  all  along  the  site  of  the 
erection,  would  prevent  the  water  of  the  river  from  flowing  in  its 
accustomed  channels  and  course  in  so  ample  a  manner  as  it  other- 
wise would  have  done,  which  is  the  language  used  in  this  declara- 
tion: but  that  is  a  very  different  thing  from  diverting  or  altering 
the  course  of  the  river  within  the  meaning  of  the  statute  8  «&  9 
Vict.  c.  20. 

For  these  reasons  we  are  of  opinion  that  the  plea  objected  to  is 
sufficient,  and  that  the  rule  which  has  been  obtained  must  be  dis- 
charged. There  was  a  cross  rule  for  a  new  trial  obtained  by  the 
defendants  as  regarded  the  grievances  complained  of  in  the  first 
count  of  the  declaration,  which  were  for  obstructing  a  road  leading 
to  the  river.  This  rule  was  granted  on  the  ground  of  the  verdict 
for  the  plaintiffs  being  against  evidence.  It  has  not  been  argued : 
but  it  is  agreed  that  that  rule  should  be  discharged  by  consent. 

Htdes  discharged. 


1851. 
Feb.  7. 

[610] 


FAWCETT   V.  The  YORK  and  NORTH  MIDLAND 
RAILWAY  COMPANY. 

(16  Q.  B.  610—620 ;  S.  C.  20  L.  J.  Q.  B.  222  ;  15  Jur.  173.) 

The  York  Railway  crosses  a  highway  on  a  level;  and  there  are  gutos 
across  each  end  of  the  rood  where  it  crosses  the  line  of  railway. 

The  plaintiff's  horses  strayed  from  his  field  into  the  highway,  through  the 
gates,  which  were  open,  on  to  the  railway,  and  were  in  consequence  there 
killed  by  a  train  : 

Held,  that,  by  the  Railway  Regulation  Act,  1842  (5  &  6  Vict.  c.  55),  s.  9, 
an  obligation  was  imposed  on  the  Company  to  keep  the  gates  closed,  as  well 
against  stray  cattle  on  the  road,  as  against  cattle  travelling  thereon ;  and  that 
plaintiff  was  entitled  to  recover  the  value  of  the  horses  from  the  Company. 

Case.     The  1st  count  of  the  declaration  stated  that,  before  and 
at  the  time  when  &c.,  to  wit  &c.,  the  defendants,  then  being  the 
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Company  established  and  incorporated  in  and  b;  stat.  6  &  7 
Will.  IV.  c.  Ixxxi.  (local  and  personal,  public),  **for  making  a  rail- 
way from  the  city  *of  York  to  and  into  the  township  of  Altofts,  with 
various  branches  of  railway,  all  in  the  West  Biding  of  the  county 
of  York  or  county  of  the  said  city,"  were  the  owners  and  occupiers 
of  the  railway,  to  wit  *'The  York  and  North  Midland  Railway,*' 
which  had  theretofore  been  made  and  constructed  by  the  defen- 
dants under  and  according  to  the  provisions  of  tiie  said  Act,  and 
other  Acts  of  Parliament  relating  thereto  ;  and  were  also  possessed 
of  certain  locomotive  engines,  carriages  and  trucks,  used  by  defen- 
dants for  the  carriage  and  conveyance  of  passengers,  &c.,  in,  upon 
and  along  the  railway  for  hire  &c.  That  the  railway  crosses  a 
certain  public  highway,  to  wit  a  public  highway  leading  from  Burton 
Salmon  in  the  said  county  of  York  to  and  into  the  road  leading 
from  Ferrybridge  to  the  said  city  of  York,  to  wit  in  the  township 
q!  Burton  Salmon,  in  the  parish  of  Monk  Fryston,  &c.,  on  a  level ; 
nevertheless  that  heretofore,  and  after  the  passing  of  an  Act  &c., 
intituled  "  An  Act  for  the  better  regulation  of  railways,  and  for  the 
conveyance  of  troops"  (i),  to  wit  on   &c.,  "^although  neither  the 


(1)  SUt.  5  &  6  Vict.  c.  55.  The 
9th  section  is  as  follows :  **  And 
whereas  by  an  Act  passed/'  &c.  (2  & 
3  Vict.  c.  45),  "intituled  *  An  Act  to 
amend  an  Act  of  the  5th  and  6th  years 
of  his  late  Majesty  King  William  the 
Fourth  relating  to  highways,'  it  was 
enacted,  that  whenever  a  railway 
crosses  or  shall  hereafter  cross  any 
turnpike  road,  or  any  other  highway 
or  statute  labour  road  for  carts  or 
carriages  in  Great  Britain,  the  pro- 
prietors or  directors  of  the  said  railway 
shall  make  and  maintain  good  and 
sufficient  gates  across  each  end  of  such 
turnpike  or  other  road  at  each  end  of 
the  said  crossings,  and  shall  employ 
good  and  proper  persons  to  open  and 
shut  such  gates,  so  that  the  persons, 
carts,  or  carriages  passing  along  such 
turnpike  or  other  road  shall  not  be 
exposed  to  any  danger  or  damage  by 
the  passing  of  any  carriages  or  engines 
along  the  said  railway  :  And  whereas 
by  the  Acts  relating  to  certain  rail- 
ways it  is  provided  that  such  gates 
shall  be  kept  constantly  closed  across 
the  railway,  except  during  the  time 
when    carriages  or    engines    passing 


along  the  railway  shall  have  to  cross 
such  turnpike  or  other  road:  And 
whereas  experience  has  shown  that  it 
is  more  conducive  to  safety  that  such 
gates  should  be  kept  closed  across  the 
turnpike  or  other  road  instead  of  across 
the  railway :  Be  it  therefore  enacted, 
that,  notwithstanding  anything  to  the 
contrary  contained  in  any  Act  of  Par- 
liament heretofore  passed,  such  gates 
shall  be  kept  constantly  closed  across 
each  end  of  such  turnpike  or  other 
roads,  in  lieu  of  across  the  railway, 
except  during  the  time  when  horses, 
cattle,  carts,  or  carriages  passing  along 
such  turnpike  or  other  road  shall  have 
to  cross  such  railway  :  and  such  gates 
shall  be  of  such  dimensions  and  so 
constructed  as,  when  closed  across  the 
ends  of  such  turnpike  or  other  roads, 
to  fence  in  the  railway,  and  prevent 
cattle  or  horses  passing  along  the  road 
from  entering  upon  the  railway  while 
the  gates  are  closed  :  Provided  always, 
that  it  shall  be  lawful  for  the  Lords  of 
the  said  Committee"  (of  Privy  Council 
appointed  for  trade  and  foreign  planta- 
tions), **iu  any  case  in  which  they 
are    satisfied    that    it    will    be  more 
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Lords  of  the  Committee  of  her  Majesty's  Privy  Council  appointed 
for  trade  and  foreign  plantations,  nor  the  Commissioners  of  Bail- 
ways,  gave  any  order,  or  gave  any  directions  that  any  gate  or  gates 
should  be  kept  closed  across  the  said  railway  at  the  point  where 
the  said  railway  crossed  the  said  public  highway,  instead  of  across 
the  said  highway,  except  during  the  times  when  carriages  or  engines 
passing  along  the  said  railway  should  have  to  cross  such  highway, 
yet  defendants,  disregarding  &c.,  did  not  maintain  good  and 
sufficient  gates  across  each  end  of  the  said  highway  at  the  point 
where  the  same  is  crossed  by  the  said  railway,  and  did  not  main- 
tain gates  at  the  said  crossing,  of  such  dimensions,  and  so  con- 
structed, as,  when  closed  across  the  ends  of  the  said  highway,  to 
fence  in  the  railway,  and  prevent  cattle  and  horses  passing  along 
the  said  highway  *from  entering  upon  the  railway  whilst  the  gates 
were  closed;  and  suffered  and  permitted  certain  gates,  which  had 
been  theretofore  erected  by  defendants  across  the  said  highway  at 
the  point  where  the  same  is  crossed  by  the  railway,  to  be,  and  the 
same  then  were,  out  of  repair,  &c.,  and  not  of  such  dimensions  and 
so  constructed  as  aforesaid ;  and  defendants  did  not  keep  or  cause 
to  be  kept  gates  across  the  said  highway,  at  the  point  where  the  said 
railway  crossed  the  said  highway,  shut  and  constantly  closed  across 
each  end  of  the  said  highway,  during  long  spaces  of  time,  &c.,  the  same 
then  not  being  times  when  horses,  cattle,  carts,  or  carriages  passing 
along  the  said  highway  had  to  cross  the  said  railway;  but  therein 
respectively  wholly  failed.  And  by  reason  of  the  several  premises  two 
horses  of  the  plaintiff,  then  lawfully  being  on  the  said  highway,  near 
to  the  railway,  at  the  point  aforesaid,  to  wit  on  &c.,  went,  strayed, 
erred  and  escaped  from  the  said  highway  into  and  upon  the  railway, 
and  were  then,  in  and  upon  the  railway,  by  a  certain  locomotive  engine 
and  train  of  carriages  of  defendants,  then  being  and  travelling  in, 
upon  and  along  the  railway,  run  over,  and  killed  and  destroyed,  &c. 
The  only  plea  material  to  this  report  was  :  That  the  said  horses 
were  not  lawfully  in  the  said  highway  at  the  time  they  so  went, 
strayed,  erred  and  escaped  therefrom,  as  alleged  &c. :  conclusion  to 
the  country.    Issue  thereon. 


conduoiye  for  the  public  safety  that  the 
gates  at  any  level  crossing  over  any 
such  turnpike  or  other  road  should  be 
kept  closed  across  the  railway,  to  order 
and  direct  that  such  gates  shall  be 
kept  so  closed,  instead  of  across  the 
road ;  and  such  order  of  the  said  Lords 


of  the  said  Committee  shall  be  a 
sufficient  authority  for  the  directors  or 
proprietors  of  any  Bailway  Company  to 
whom  such  order  is  addressed  for 
keeping  such  gates  dosed,  in  the 
manner  directed  by  the  Lords  of  the 
said  Committee." 
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On  the  trial,  before  Wightman,  J.,  at  the  Yorkshire  Summer 
AsBizes,  1850,  it  appeared  that  the  plaintiff 'b  horses  had  leaped 
over  the  fence  of  a  field,  in  which  they  had  been  placed,  into  a 
second  field,  and  from  that  over  a  broken  gate  into  a  third  field,  all 
three  being  the  plain tifif's  ^fields,  and  had  strayed  through  an  open 
gate  of  the  third  field  into  a  highway  crossed  by  the  railway  on  a 
level ;  that  the  railway  gate  placed  as  a  fence  across  the  highway 
where  it  was  so  crossed  by  the  railway  was  also  open ;  and  that  the 
horses  which  had  strayed  through  this  gate  on  to  the  railway  were 
there  killed  by  one  of  the  Company's  trains.  For  the  defendants 
it  was  contended  that  the  horses  were,  under  the  circumstances, 
trespassers  on  the  highway,  and  that  the  above  issue  must  be  found 
for  the  defendants.  The  learned  Judge  directed  that,  as  against 
the  defendants,  who  were  bound  to  keep  the  railway  gate  closed, 
the  horses  were  lawfully  on  the  highway :  and  a  verdict  was  found 
for  the  plaintiff.  Leave  was  given  to  move  to  enter  the  verdict;  for 
the  defendants  in  case  the  Court  should  be  of  opinion  that  the 
horses  were  not  lawfully  on  the  highway. 

Joseph  Addison^  in  last  Michaelmas  Term,  obtained  a  rule  niai 
accordingly  (i). 

Knowles  and  Cairie  now  showed  cause  (2) : 

The  issue  was  rightly  found  for  the  plaintiff ;  the  allegation,  that 
the  horses  were  "  lawfully  "  on  the  highway,  means  nothing  more 
than  that  they  were  there  under  such  circumstances  as  entitled  the 
plaintiff  to  have  the  gates  shut  for  their  protection.     It  will  be 


(1)  Additon  stated,  as  one  ground  of 
motion,  tliat,  aooording  to  the  evidence, 
the  road  from  Burton  Sahnon,  out  of 
which  the  horses  strayed,  was  not  a 
turnpike  road,  but  a  way  substituted 
for  a  former  occupation  road,  and 
never  dedicated  to  the  public  in  the 
mode  pointed  out  by  stat.  5  & 
6  Will.  IV.  c.  60,  s.  23 ;  and  conse- 
quently was  not  such  a  public  high- 
way as  was  described  in  the  declara- 
tion, though  it  was  in  fact  used  by  the 
public,  and  though,  within  two  years 
past,  repairs  had  been  done  to  it  by 
the  Burton  Salmon  people.  But  the 
Court  (Lord  Camfbell,  Cb.  J.,  Cole- 
REDOS,  WiOHTiCAN  and  Erlb,  JJ.) 
refused  to  gi-ant  a  rule  on  this  point. 
Lord  Campbell,  Ch.  J.  said:    **Do 


you  say  that,  since  the  statute,  there 
can  be  no  public  highway  which  the 
parish  is  not  bound  to  repair  P  Sect.  23 
says  only  that,  in  default  of  the  pro- 
ceedings mentioned,  the  way  shall  not 
be  deemed  a  highway  which  the  in- 
habitants of  the  parish  are  compellable 
to  repaii*.  Do  you  say  that  the  Burton 
Salmon  people  were  trespassers  ?  The 
way  might  be  dedicated  to  the  public, 
though  the  parish  was  not  bound  to 
repair  it"  *  •  This  was  clearly  a  public 
highway."  See  RohtrU  v.  Hunt,  81 
B.  B.  485  (15  Q.  B.  17). 

(2)  Before  Patteson  and  Wight- 
man,  J  J.  The  argument  was  resumed 
on  Saturday,  February  8th,  before 
Patteson,  Coleridge  and  Wightman, 
JJ. 
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contended,  for  the  defendants,  that  cattle  have  a  mere  easement  over 
a  highway  to  pass  and  repass,  and  that,  when  they  stray  upon  a 
highway,  they  are  not  there  lawfully.  Dovaston  v.  Payne  (i)  was 
cited  in  moving.  In  that  case  there  was  an  avowry  that  cattle 
were  taken  damage  feasant ;  and  a  plea,  that  the  cattle,  "being" 
on  a  public  highway,  escaped  thereout  into  the  locus  in  quo  through 
the  defect  of  fences  repairable  by  the  avowant,  was  held  bad 
because  it  did  not  show  that  they  were  "  passing"  on  the  highway 
when  they  escaped.  But  there  the  duty  to  fence  was  a  qualified 
duty  with  respect  to  such  cattle  only  as  might  **  pass  "  along  the 
highway :  here  the  duty  to  fence  is  absolute  for  the  protection  of 
all  cattle  whatsoever ;  and  this  as  a  matter  of  public  obligation. 
In  Blyth  v.  Topham  (2)  it  did  not  appear  that  the  defendant  was 
under  any  obligation  to  fence  the  pit  into  which  the  plaintiff*8 
mare  fell  while  straying  on  a  common.  It  is  no  excuse  for  the 
defendants  here  that  the  horses  were  wrongfully  on  the  highway ; 
if  a  man  lies  drunk  in  the  middle  of  a  highway,  this  will  not  justify 
another  in  driving  over  him.  In  Dacies  v.  Mann  (3)  an  ass,  which 
was  fettered,  was  grazing  on  the  highway  when  it  was  driven  over 
and  killed  by  the  defendant's  waggon ;  the  proprietor  *of  the  ass 
was  held  entitled  to  recover  :  and  Parke,  B.  observed  in  his  judg- 
ment :  "  Although  the  ass  may  have  been  wrongfully  there,  still 
the  defendant  was  bound  to  go  along  the  road  at  such  a  pace  as 
would  be  likely  to  prevent  mischief.  Were  this  not  so,  a  man 
might  justify  the  driving  over  goods  left  on  a  public  highway,  or 
even  over  a  man  lying  asleep  there,  or  the  purposely  running 
against  a  carriage  going  on  the  wrong  side  of  the  road."  It  is  true 
that  the  averment  that  the  ass  was  lawfully  on  the  highway  was 
not  traversed :  but  it  is  clear  from  the  passage  already  cited,  and 
from  the  express  terms  of  Lord  Abingbr's  judgment,  that  the 
decision  did  not  turn  on  this.  Mayor  of  Colchester  v.  Brooke  (4)  is 
also  an  authority  for  the  plaintiff;  there  it  was  held  that,  if  oysters 
be  placed  in  the  channel  of  a  public  navigable  river  so  as  to  create 
a  public  nuisance,  a  person  navigating  is  not  justified  in  damaging 
them  by  running  his  vessel  on  them,  if  he  has  room  to  pass  without 
so  doing. 

Watson  and  Joseph  Addison ,  contra  : 
The  liability  of  a  defendant  for  an  accident  occasioned  by  his 
(1)  3  R.  R.  497  (2  H.  Bl.  527).  (4)  68  R.  R.  458  (7  Q,  B.  :J39,  376). 


(2j  Cro.  Jac.  158. 

(3)  62  R.  R.  698  (10  M.  &  W.  546). 


See  />»mc«  v.  PeU^-y,  81  R.  R.  573  (15 
Q.  B.  276). 
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breach  of  duty  is  the  same,  whether  that  duty  be  the  result  of  a 
private  obligation  or  be  a  duty  to  the  public.  Butterfield  v. 
Fomester  (i)  was  a  case  in  which  the  defendant  had  obstructed  a 
highway,  an  indictable  offence;  yet  the  plaintiff,  who  had  been 
damaged  in  consequence,  failed  in  his  action  because  he  himself 
was  to  blame.  Here  it  was  the  plaintiff's  fault  that  the  horses 
were  able  to  get  out  of  his  field  and  stray ;  and  but  for  that  they 
could  not  have  been  on  the  railway  :  the  Company  are  not  respon- 
sible *for  the  accident  there  happening  to  them :  Sluirrod  v.  London 
and  North  Western  Railway  Company  (2). 

(Patieson,  J.  :  In  that  case  the  sheep  got  on  the  line  without  any 
default  on  the  part  of  the  Company.  In  the  present  case  the 
Company  did  not  keep  the  gate  shut.) 

Dovaston  v.  Payne  (h)  is  in  favour  of  the  defendants.  There  it  was 
held  that  the  avowant  for  damage  feasant  was  not  bound  to  keep  his 
fences  in  repair  against  cattle  straying  on  the  highway,  but  only 
against  those  passing  on  it. 

(Patteson,  J.  :  The  cattle  there  were  trespassers,  prima  facie; 
and  it  lay  on  the  plaintiff  in  replevin  to  excuse  their  presence  in  the 
avowant's  field,  and  show  that  they  were  not  liable  to  be  distrained. 
Besides,  a  person  whose  field  adjoins  the  highway  may  leave  his 
field  open  and  permit  cattle  to  pass  over  it ;  he  cannot  distrain  them 
if  he  has  suffered  them  to  come  there ;  but  he  commits  no  breach 
of  duty  by  leaving  the  field  open.  In  the  present  case  there  is  an 
obligation  cast  on  the  Company  by  statute  to  keep  the  gate 
shut.) 

That  brings  the  question  to  be.  What  is  the  extent  of  the  obligation 

imposed  by  the  statute  ?    And  it  is  only  to  keep  the  gates  closed  as 

against  cattle  travelling  on  the  high  road.     A  gate  quite  sufficient 

against  cattle   under  the  guidance  of  a  drover  would  not  suffice 

against  stray  cattle.    At  all  events  the  issue  was  not  proved  :  the 

horses  were  not  lawfully  on  the  highway ;  the  owner  of  the  soil  in 

the  highway  might  have  distrained  them,  and  the  owner  of  the 

cattle  could  not  have  pleaded  the  right  of  way  to  an  avowry ; 

for    they   were    not    using    the  way;    and    they   were   liable  to 

be  impounded  by  the  surveyor  under  stat.  6  &  6  Will.  IV.  c.  60, 

8.74. 

(1)  10  R.  11.  43  I  (11  East,  60).  («)  :J  R.  R.  497  ('1  II.  Bl.  527). 

(J)  4  Ex.  580. 
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Pattbson,  J.  : 

I  think  there  is  no  doubt  in  this  case.  The  original  special  Act 
of  this  Company  provided  that  the  Company  should  keep  gates 
across  the  railway,  and  should  keep  them  constantly  closed.  That 
enactment,  in  common  with  others  of  the  same  kind,  is  altered  by 
stat.  5  &  6  Vict.  c.  55,  s.  9.  (His  Lordship  then  read  the  words  of 
that  enactment  as  set  out,  ante,  p.  631,  note  (t).)  Now  it  is  to  be 
observed  that  the  words  here  used  are,  that  the  gates  shall  be  such 
as  to  "  prevent  cattle  or  horses  passing  along  the  road  from  enter- 
ing upon  the  railway  while  the  gates  are  closed ; "  not  to  '^  prevent 
cattle  lawfully  passing "  &c.  In  this  declaration  the  pleader  has 
inserted  that  word  ''  lawfully : "  and  there  is  an  express  issue 
whether  the  horses  were  lawfully  on  the  road  across  which  there  was 
a  gate  which  was  left  open.  It  is  contended  that,  though  there  was  a 
highway  there,  the  horses  might  have  been  distrained  by  the  owner 
of  the  soil  (I  may  remark  in  passing  that  I  never  heard  of  the 
owner  of  soil  which  was  set  aside  as  a  highway  distraining  cattle 
for  trespassing  on  the  hard  surface  fenced  ofif ;  and  I  do  not  believe 
he  could  do  it) ;  or  at  least  that,  under  stat.  5  &  6  Will.  IV.  c.  50, 
s.  74,  they  might  have  been  impounded  by  the  surveyors  of  the 
highway.  Assuming  this  to  be  so,  I  do  not  learn  that  the  Railway 
Company  are  in  any  way  made  conservators  of  he  highways.  By 
their  neglect  the  gate  was  open.  The  question  oomes  to  be  then, 
Were  the  horses  in  the  road  lawfully,  as  against  this  Company  ? 
I  do  not  think  it  was  necessary  to  insert  that  word  *•  lawfully  :  "  for 
the  Act  directs  that  the  gates  shall  be  kept  constantly  closed ;  and 
I  think  that  imposes  an  obligation  to  keep  them  closed  as  against 
everything,  whether  straying  or  passing:  but  at  all  events  the 
horses  *were  on  the  road  lawfully  as  against  the  Company :  and 
consequently  the  rule  must  be  discharged. 

COLBRIDOE,  J. : 

I  did  not  hear  the  argument  against  this  rule :  but,  having  heard 
the  argument  in  support  of  it,  I  agree  that  it  ought  to  be  discharged. 
The  obligation  of  the  Company  depends  on  stat.  5  &  6  Vict.  c.  55, 
s.  9.  That  provides  that  *'  such  gates  shall  be  kept  constantly 
closed,"  except  under  circumstances  not  occurring  here.  This  gate 
was  not  kept  closed.  That  was  the  fault  of  the  Company ;  and  in 
consequence  of  their  fault  the  accident  happened.  An  issue  is  joined 
on  the  question  whether  the  horses  were  lawfully  on  tlie  road.  In 
one  sense,  perhaps,  the  horses  were  not  lawfully  there ;  for  it  is 
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possible  that  the  surveyors  of  the  highway  might  have  seized  them 
as  being  wrongfully  there :  but,  supposing  that  the  surveyors  could 
do  so,  the  issue  is  to  be  construed  as  meaning  "  lawfully "  as 
between  these  two  parties,  the  owner  of  the  cattle  and  the  Railway 
Company.  The  Railway  Company  cannot  insist  on  an  unlawfulness 
as  regards  a  third  person  who  does  not  interfere. 

WlOHTMAN,  J. : 

The  facts  were  clear.  These  horses  were  kept  in  a  field  sufficiently 
fenced  for  ordinary  purposes ;  but  notwithstanding  they  leaped  over 
the  fence  and  got  on  the  highway.  From  thence  they  passed 
through  a  gate  which  it  was  the  duty  of  the  Railway  Company  to 
keep  shut,  on  to  the  line  of  railway.  It  has  been  truly  said  in  the 
argument  that  the  question  is.  What  was  the  extent  of  the  obliga- 
tion imposed  on  the  Company  ?  It  seems  to  me  that  their  duty 
was  to  keep  the  gate  shut  at  all  events,  and  that  it  is  not  material 
to  inquire  whether  the  horses  were  straying  or  not.  I  think  also 
*that,  whatever  may  be  the  case  as  against  the  owners  of  the  soil  in 
the  highway,  or  the  surveyors  of  the  highway,  the  horses  were 
lawfully  there  as  against  the  Railway  Company. 

RtUe  discharged. 


Kawcbtt 

r, 

YOBK  AND 

NOKTH 

Midland 
Railway 
Company. 
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DOE  D.   EARL  OP   ASHBURNHAM  v.  MICHAEL  and 

Others  (1). 

(16  Q.  B.  620—623;  S.  C.  20  L.  J.  Q.  B.  276 ;  15  Jur.  677.) 

On  the  trial  of  a  special  jury  cause,  when  the  names  of  the  special  jury- 
men who  had  retired  to  consider  their  verdict,  were  called  over  on  their 
return  into  Court,  it  was  discovered  that  on  the  impanelling  of  the  jury 
a  person  summoned  as  a  special  juryman  on  another  cause  had  answered 
by  mistake  to  the  name  of  a  juryman  summoned  for  the  cause  on  trial ; 
and  had  served  in  his  stead.  The  defendant  then  objected  to  take  the 
verdict  of  the  jury  so  impanelled;  the  plaintiff  insisted  on  taking  it;  and 
they  gave  their  verdict  for  the  plaintiff : 

Held,  a  mistrial,  as  the  objection  was  taken  before  verdict;  and  that 
there  must  be  a  venire  de  novo. 

On  the  trial  of  this  cause,  before  Parke,  B.  and  a  special  jury,  at 
the  last  Brecon  Summer  Assizes,  the  name  of  Wane,  **  wine 
merchant,    High    Street,    Brecon,"   who    was    a   juryman    duly 


(1)  Dist.  WelU  V.  Cooper  (1874)  30 
L.  T.  N.  S.  723.  The  law  relating  to 
jurymen  and  juries  is  unaffected  by 
the  Judicature  Acts  and  the  rules  there- 
under.  See  Judicature  Act,  1873  (36  ^ 


37  Vict  c.  66),  s.  72,  repealed  by  Judi- 
cature Act,  1875  (38  &  39  Vict.  c.  77)i 
s.  33,  and  replaced  by  s.  20  of  that  Act. 

—A.  a 


1851. 
Feb,  11. 
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Bummoned,  was  called  by  the  associate  on  the  impanelling  of  the 
jury ;  whereupon  a  person  named  Williams,  who  had  been 
summoned  on  another  special  jury  cause,  and  was  also  a  wine 
merchant  of  High  Street,  Brecon,  happening  to  come  into  Court  at 
the  moment,  and  hearing  not  the  name  of  Wane  but  his  description 
only,  answered  by  mistake,  and  was  impanelled  and  sworn  as  a 
juryman.  The  trial  proceeded;  and  the  jury  retired  to  consider 
their  verdict.  When  they  returned  into  Court  to  deliver  the  verdict, 
the  names  of  the  jurymen  being  called  over,  no  one  answered  to  the 
name  of  Wane;  and  the  mistake  was  then  discovered.  The 
defendants  objected  to  the  verdict  of  a  jury  *so  constituted. 
Parke,  B.  offered  to  try  the  cause  again  by  a  proper  jury :  but  the 
plaintiff  insisted  on  the  verdict  being  received  ;  and  a  verdict  was 
given  for  the  plaintiff.  The  name  of  Williams  had  been  among  the 
forty-eight  names  originally  drawn  for  jurymen  in  the  cause  ;  but, 
on  the  striking  of  the  jury,  his  name  was  struck  out  at  the  plaintiff's 
instance.  Chilton,  in  last  Michaelmas  Term,  obtained  a  rule  nisi  to 
set  aside  the  verdict,  on  the  ground  of  irregularity;  and  for  a 
venire  de  novo. 

Evans  and  Herbert  Jones,  Serjt.  now  showed  cause  (i)  : 

It  is  discretionary  with  the  Court  to  grant  or  refuse  a  venire  de 
novo  in  a  case  like  the  present,  as  appears  by  Hill  v.  Yates  (a),  where 
the  son  of  a  juryman,  who  was  summoned,  answered  to  his  father's 
name  when  it  was  called  on  the  panel,  and  served  on  the  trial ;  and 
The  Case  of  a  Juryman  (3).  In  Dovey  v.  Hohson  (4),  which  may  be 
relied  upon  for  the  defendants,  Gibbs,  Ch.  J.  guarded  himself 
against  overruling  HiU\.  Yates  (2).  In  Rex  v.  Tremearne  (5),  where 
the  son  served  on  the  jury  instead  of  his  father,  and  the  verdict 
was  set  aside,  the  son  was  under  age  and  had  no  qualification. 
Wray  v.  Thorn  {6),  Earl  of  Falmouth  v.  Roberts  (7),  and  Gee  v. 
Sirann  (8),  are  in  favour  of  the  plaintiff. 


(Patteson,  J.  cited  Torbock  v.  Laijiy  (9). 


WiOHTMAN,  J.  mentioned  Haldane  v.  Beauclerk  (lo).) 


(1)  Before      Patteson,      Coleridge, 
Wiglitman  and  Erie,  JJ. 

(2)  11  R.  R.  571  (12  East,  229). 

(3)  11  R.  K.  372  (12  East,  231,  in 
note  (a)  to  Hill  v.  Yates). 

(4)  6  Taunt.  460. 

(5)  29  R.  R.  2.:4  (5  B.  &  C.  254). 


(6)  Willes,  488. 

(7)  60  R.  R.  790  (9  M.  &  W.  469). 

(8)  9  M.  &  W.  685. 

(9)  62  B.  R.  838  (5  Jur.  318).      See 
p.  639,  note  (5),  poet. 

(10)  3  Ex.  658. 
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It  Ib  not  shown  that  any  injustice  has  been  done  ;  and  the  Court  will 
not  grant  a  venire  de  novo. 

Benson,  contra  : 

If  the  matter  be  for  the  discretion  of  the  Court,  they  will  make 
the  rule  absolute  ;  for  the  plaintiff  refused  to  allow  the  case  to  be 
tried  over  again  by  the  proper  jury;  and  the  defendants  ask  merely 
to  be  put  into  the  same  situation  in  which  they  were  when  the  mis- 
take was  discovered.  But  the  Court  has  no  discretion  ;  the  defen- 
dants had  a  right  to  have  the  case  tiied  by  a  jury  duly  impanelled, 
according  to  stat.  6  Geo.  IV.  c.  50.  In  Hill  v.  Yates  (i)  the  objection 
was  taken  after  verdict.  In  Torbock  v.  Ijainy  (2)  the  juryman 
objected  to  was  a  juryman  duly  summoned  ;  and  it  did  not  appear 
that  there  was  any  other  irregularity  than  that  the  associate  had,  by 
mistake,  marked  the  name  of  another  juryman  as  having  been 
impanelled  instead  of  the  name  of  the  juryman  actually  impanelled 
and  sworn.  Dovey  v.  Hohson  (3)  and  Norman  v.  Beaumont  (4)  are 
express  authorities  in  support  of  this  rule. 

Cur.  adv.  vult. 

Pattbson,   J.,   on  the   following  day,   delivered  judgment:  After 
having  stated  the  facts,  his  Lordship  said  : 

The  defect  having  been  discovered  and  insisted  on  before  the 
verdict  was  given,  we  think  it  is  one  that  cannot  be  passed  over, 
and  that  we  must  make  the  rule  absolute  for  a  venii-e  de  novo.  If  it 
had  been  discovered  after  verdict,  the  question  would  have  been  a 
very  different  one,  and  many  considerations  would  have  entered 
into  the  decision  of  the  question,  which  might  have  induced  us  not 
to  disturb  the  verdict.  But  clearly  there  has  been  *a  mistrial  here  : 
and  we  have  no  other  alternative  than  to  grant,  not  a  new  trial,  but 
a  venire  de  novo. 

Rule  absolute  (ry). 

Assizes,  1841 ;  verdict  for  plaintiff. 
Dundas,  in  Hilary  Term  (April  19), 
1841,  moved  for  a  nonsuit  or  new 
trial :  first,  for  defect  in  proof  of  joint 
liability ;  secondly,  because  one  of  the 
jurj^men,  when  the  verdict  was  given 
(the  jury  having  retired),  was  called 
by  the  name  of  a  person  not  on  that 
jury,  both,  however,  being  on  the 
panel.  The  juryman  pointed  out  the 
mistake ;  and  the  defendants*  counsel 
objected  before  the  verdict  was  re- 
corded.    It  did  'not  appear  by  what 


(1)  11R.il  371  (12  Bast,  229). 

(2)  62  E.  R.  838  (0  Jur.  318).  See 
note  (5\  below. 

(3)  6  Taunt.  460. 

(4)  WiUes,  484. 

(0)  The  case  mentioned  in  note  (2) 
above  and  at  p.  638,  note  (9) 
appears  to  be  Torbock  v.  Laing 
and  others.  It  was  an  action  of 
assumpsit  on  a  surgeon's  bill  (plea 
payment  into  Court  of  20/.  nnd  non 
cLMump$it  as  to  residue),  tried  before 
Bolfe,    B.,    at   the   Durham   Spring 
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1S51.  STATELY   V.  ALLCOCK  and  Others. 

^l!lf  •  (16  Q.  B.  636—688 ;  S.  C.  20  L.  J.  Qt.  B.  320 ;  15  Jur.  628.) 

[  ^^  ]  Plaintiff  was  tenant  to  defendants,  six  in  number,  who  were  joint  tenants 

of  the  reversion.  Four  of  the  defendants  executed  a  oonveyanoe  of  the 
reversion  to  F. :  the  other  two  did  not  execute  it.  Afterwards  defendants 
distrained  plaintiff's  goods  for  rent  due  to  the  six  before  the  oonveyanoe: 
Held,  that  by  the  severance  of  the  reversion  the  right  to  distrain  for  iiaa 
rent  was  gone. 

Trespass  for  taking  goods.    Plea :  Not  guilty,  by  statute. 

On  the  trial,  before  Gresswell,  J.,  at  the  Lancaster  Summer 
Assizes,  1850,  it  appeared  that  in  1849  plaintiff  was  tenant,  for  a 
term  not  expired,  to  defendants  (six  in  number),  who  were  joint 
tenants  of  the  reversion  ;  and  rent  was  then  in  arrear.  A  deed  was 
prepared,  purporting  to  be  a  demise  by  the  six  defendants  to  one 
Fielden  of  the  reversion  immediately  expectant  on  plaintiff's  term. 
Four  of  the  defendants  executed  the  deed,  about  the  end  of  1849  : 
the  other  two  did  not.  In  1850,  after  the  execution  of  the  deed  by 
the  four,  the  plaintiff's  goods  were  distrained  for  rent  due  before 
the  execution  of  this  deed.  On  proof  of  these  facts,  the  plaintiff's 
counsel  urged  that  the  distress  was  wrongful,  as  defendants  had  not 
the  reversion  on  which  the  rent  was  reserved.  It  was  answered, 
that  there  still  remained  the  same  reversion  in  two  of  the  defen- 
dants, and  that  the  others  might  justify  as  their  bailiffs.  Crbss- 
WEI.L,  J.,  directed  a  verdict  for  the  plaintiff,  reserving  leave  to  move 
to  enter  a  verdict  for  the  defendants.  In  Michaelmas  Term,  1850, 
Watson  obtained  a  rule  nisi  accordingly. 

Cowling  now  showed  cause : 

At  common  law  the  right  to  distrain  was  in  lieu  of  a  forfeiture 
[  •637  ]  for  the  non-performance  of  a  service ;  and  it  was  therefore  only  *in 
those  who  had  the  reversion,  and  who  would  have  had  the  benefit 
of  the  forfeiture:  Gilbert  on  Bents  (1st  ed.),  p.  5.  Fielden,  as 
tenant  in  common  with  the  two,  has  four  sixths  of  the  reversion :  it 
is  clear  that  he  and  the  two  defendants  who  are  owners  of  the  other 
two  sixths  may  distrain  for  any  rent  due  since  the  assignment  to 
him  ;  but  he  cannot  join  in  a  cognizance  for  the  rent  which  fell  due 
before  his  time ;  neither  can  the  two  alone  make  a  good  cognizance ; 

name  the  juryman  was  called  when  he  the  rule  on  both  points ;  observing,  as 

was  sworn.    Dovey  y.  Hohson  (6  Taunt,  to    the    second,    that   nothing   more 

460)  and  ^fV/  v.  Yates,  11  B.  B.  371  (12  appeared   than  that    the  officer  had 

East,  229)  were  mentioned.  The  Court  marked  the  name  wrongly  on  calling 

(LordDENMAN,01i.J.,PATTESON,WiL-  over  the  jury  list;  and  no  injustioe 

LiAxa  and  WiauxMAK,  JJ.)  refused  wfia  sbpwn  to  have  resFolted. 
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for  they  have  but  a  part  of  the  reversion.  As  the  rent  is  one  entire  Stavelt 
rent  attached  to  one  entire  reversion,  the  severance  has  put  an  end  allgock. 
to  the  right  to  distrain. 

Watson  and  Atherton,  contra : 

The  two  have  still  the  same  reversion  which  they  had  when  the 
rent  became  dae ;  and  they  may  distrain  at  all  events  for  their 
portion  of  the  rent.  No  case  has  been  cited  to  show  that  one  joint 
tenant  of  the  reversion  can  by  aliening  his  portion  destroy  the  right 
of  the  other  joint  tenants  to  distrain. 

Pattbson,  J. : 

It  seems  to  me  that  the  oniis  lies  on  the  defendants  to  show  some 
authority  for  saying  that  he  does  not  so  destroy  it.  It  may  be  a 
hardship,  for  aught  I  know,  that  one  joint  tenant  of  the  reversion 
can  bjr  severance  deprive  the  others  of  their  right  to  distrain  for 
rent  already  doe ;  but  it  is  an  incident  to  that  species  of  property. 
All  remedy  for  the  rent  is  not  gone.  An  action  may  be  brought ; 
that  clearly  must  be  in  the  name  of  the  six.  Before  the  severance 
of  the  reversion  an  avowry  must  have  been  by  the  six :  and  an 
authority  is  required  to  show  that  by  the  severance  of  *tbe  reversion  [  *638  ] 
the  rent  already  due  to  the  six  was  apportioned. 

CoLBRiDOB  and  Wightman,  JJ.  concurred. 

Rule  discharged. 

STAUNTON   V.  WOOD  (1).  id6i. 

(16  Q.  B.  638—642 ;  S.  0.  16  Jur.  1123.)  ^^*1^  ^^• 

Assumpeit  on  an  agreement  by  plaintiffs  to  sell  to  defendants  cable  bars        [  ^^  ] 
at  a  certain  price  per  ton,  **  the  said  goods  to  be  delivered  forthwith  to  the 
defendants  at  the  works,  and  the  said  price  to  be  paid  by  the  defendants 
in  cash  in  fourteen  days  from  the  time  of  the  making  of  the  said  contract.*' 
Breach :  Non-payment  after  fourteen  days.     On  demurrer  to  a  plea : 

Held,  that  on  the  contract  thus  set  forth,  the  delivery  was  meant  to 
precede  the  payment,  and  that  a  readiness  on  plaintiff's  part  to  deliver  the 
goods  was  a  condition  precedent. 

Assumpsit.  The  count  recited  that  plaintiflfs  agreed  to  sell  to 
defendants  "  certain  goods,  to  wit  fifty  tons  of  good  cable  bars,  at 
and  for  the  price  of  91.  per  ton,  the  said  goods  to  be  delivered  forth- 
with hy  the  plaintiffs  to  the  defendants  at  the  works,  and  the  said 
price  to  be  paid  by  the  defendants  to  the  plaintiffs  in  cash  in 
fourteen  days  from  the  time  of  the  making  of  the  said  contract." 
(1)  Dist  Hudion  v.  Hill  (1874)  43  L.  J.  C.  P.  277.— A.  0. 
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Btaukton    Mutual  promises.     Averment  that  fourteen  days  had  elapsed,  and 
Wood.        that ''  plaintiffs  have  in  all  things  performed  and  fulfilled  the  con- 
tract on   their  part.*'     Breach  :   Non-payment.      Plea:    That  a 
reasonable  time,  according  to  the  tenor  of  the  contract,  for  the 
delivery  of  the  goods,  within  which  reasonable  time   the  goods 
according  to  the  tenor  of  the  contract  might  and  ought  to  have  been 
delivered,  elapsed  before  the  expiration  of  fourteen  days  from  the 
making  of    the  contract;  and    that,  although   defendants    were 
always  ready  and  willing  to  accept  the  goods  and  pay  for  them,  of 
[  *689  ]      which  ^plaintiffs  had  notice,  and  were  requested  to  deliver  the 
goods,  yet  plaintiffs  would  not  deliver  the  goods :  without  this,  that 
plaintiffs  have  in  all  things  performed  and  fulfilled  the  contract 
modo  etjormd.     Conclusion  to  the  country. 
General  demurrer.    Joinder. 
The  demurrer  was  argued  in  this  vacation  (i). 

Phipson,  for  the  plaintiffs : 

The  demurrer  is  to  the  plea ;  but  the  real  question  depends  on 
the  construction  of  the  contract  stated  in  the  count,  whether  it 
makes  it  a  condition  precedent  to  the  right  to  demand  payment 
that  the  plaintiffs  should  be  ready  to  deliver  the  goods.  The  agree- 
ment is  to  deliver  "  forthwith  :  "  that  cannot  mean  instantaneously. 
It  means  as  soon  as  plaintiffs  reasonably  can  deliver  under  the 
circumstances  :  Tennant  v.  Bell  (2).  In  truth  the  contract  is  no 
more  than  the  law  would  have  implied.  The  plaintiffs  are  to 
deliver  the  goods  in  an  uncertain  time,  as  short  as  they  can 
reasonably  make  it,  but  which  may  be  more  or  less  according  to 
circumstances.  Then,  as  this  uncertain  time  may  be  more  than 
fourteen  days,  and  the  day  of  payment  may  come  before  that  of 
delivery,  the  defendants  must,  according  to  the  rule  stated  in  note  (4) 
to  Pardage  v.  Cole  (s),  be  taken  to  have  relied  on  the  plaintiffs* 
promise,  not  upon  the  performance :  Mattock  v.  Kinglake  (4),  U^ilk* 
V.  Smith  (6).  The  plea  avers  that  this  uncertain  time  has  now 
been  ascertained,  and  that  it  has  turned  out  to  be  less  than  four- 
teen days ;  but  the  question,  whether  the  delivery  is  a  condition 
[  *640  ]  ^precedent  or  not,  depends  on  what  was  known  and  intended  at 
the  time  of  the  contract,  not  on  what  happens  afterwards.  The 
plea  does  not  aver  that  a  reasonable  time  for  the  delivery  of  the 

(1)  February  14th.    Before   Patte-         (3)  1  Wms.  Saund.  320  b. 

Bon,  Coleridge,  Wightman  and  Erie,  (4)  50  B.  R.  322  (10  Ad.  ft  El.  50). 

JJ.  (5)  62  B.  B.  650  (10  M.  &  W.  335). 

(2)  9  a  B.  G84. 
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goods  must  in  all  cases  be  less  than  fourteen  days,  or  that  the     Staukton 
parties  supposed  that  it  must,  and  made  their  contract  accordingly.        wood. 
If  it  had  so  averred  the  plea  would  be  good  in  substance,  though 
probably  amounting  to  non  assampsitf  as  denying  the  legal  effect 
of  the  contract  declared  upon.     The  Court  cannot  know  what  a 
reasonable  time  for  delivering  bars  at  the  plaintiffs'  works  inay  be. 

(WioHTMAN,  J. :  This  is  not  a  contract  to  manufacture  the  bars, 
but  to  sell  them,  and  deliver  them  forthwith.  Is  it  a  reasonable 
intendment  that  the  parties  thought  that  this  could  not  be  done 
within  fourteen  days  ?) 

The  Court  cannot  judicially  know  what  might  be  reasonably 
expected ;  it  must  depend  on  all  the  circumstances :  Simpson  v. 
Henderson  (\). 

(Erlb,  J.:  Has  there  ever  been  a  decided  case  in  which  there 
have  been  mutual  promises,  and  the  time  for  the  plaintiff's  per- 
formance of  his  part  has  actually  come  before  the  time  for  the 
defendant's  performance  of  his,  and  the  plaintiff  has  been  wholly 
in  default  and  nevertheless  has  recovered  ?  (2).  I  do  not  wish  to  be 
understood  to  give  an  opinion,  but  ask  the  question  for  informa- 
tion, as  on  your  construction  of  the  ^contract  the  plea  raises  that  [  *^^^  1 
point.) 

Where  performance  is  not  a  condition  precedent  by  the  contract,  a 
breach  in  fact  is  no  plea :  Dicker  v.  Jackson  (s). 

Winston,  contra  : 

It  appears  by  the  plea  that  "forthwith  "  did  under  the  circum- 
stances of  this  particular  case  mean  less  than  fourteen  days. 
Simpson  v.  Henderson  (i)  shows  that  the  circumstances  might  be 
legitimately  taken  into  account ;  and,  if  so,  there  is  a  defence ; 
and,  though  the  form  of  the  plea  ought  perhaps  to  have  been  Non 

(1)  Moo.  &  Mai.  300.  a  delivery  of  the  goods,  though  the 

(2)  See  New  v.  Swains  34  E.  B.  7G7  purchaser  has  not  failed,  and  no  right 
(Danson  ft  Lloyd's  Mercantile  Guses,  analogous  to  that  of  stoppage  in  tran- 
193),  and  Bunney  v.  Payntz,  38  B.  E.  situ  has  arisen.  There  does  not  appear 
309  (4  B.  &  Ad.  568) ;  in  which  cases  to  be  any  case,  except  the  principal 
it  appears  to  have  been  held,  at  Nisi  one,  in  which  the  converse  has  been 
Prins,  that,  where  the  period  of  credit  discussed.  [The  decision  in  Neiu  y. 
hail  expired  before  an  actual  delivery,  Swain  was  in  banc. — J.P.] 

a  readiness  to  pay  the  price  is  a  con-  (3)  77  B.  B.  289  (6  0.  B.  103). 

dition  precedent  to  the  right  to  demand 
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Staunton     (ummpsit,  it  is  good  on  general  demurrer:  Kemhle  v.  Mills (i).     No 

Wood.       case  has  been  cited  in  which  it  appeared  on  the  face  of  the  record 

that  a  reasonable  time  for  the  performance  by  plaintiff  of  what 

was  alleged  to  be  a  condition  precedent  was  in  fact  less  than  that 

for  the  performance  by  the  defendant 

PhipaoUf  in  reply : 

The  plea  does  not  say  that  a  reasonable  time  was  necessarily, 

or  probably,  to  be  less  than  fourteen  days.    It  says  that  it  tamed 

out  afterwards  to  be  less.    The  case  is  precisely  within  the  words 

of  Mr.  Serjeant  Williams  in  note  (4)  to  Pordage  v.  Cole  (2) :  ''  If  a 

day  be  appointed  for  payment  of  money,  or  part  of  it,  or  for  doing 

any  other  act,  and  the  day  is  to  happen,  or  may  happen,  before  the 

thing  which  is  the  consideration  of  the  money,  or  other  act,  is  to 

be  performed  "  &c. 

Cur.  adv,  vuU. 


[642] 


Pattbson,  J.,  now  delivered  the  judgment  of  the  Court  : 

We  have  considered  this  case  and  the  authorities  referred  to  on 
the  argument,  and  are  of  opinion  that,  according  to  the  statement 
of  the  contract  in  the  declaration  itself,  the  delivering  of  the  goods 
was  a  condition  precedent.  Every  contract  must  be  construed 
according  to  the  intention  of  the  parties,  which  in  the  present  case 
the  demurrer  calls  upon  the  Court  to  ascertain.  We  think  it 
manifest  that,  by  the  use  of  the  word  "forthwith,"  as  to  the 
delivering  of  the  goods,  in  connexion  with  the  payment  in  fourteen 
days,  the  parties  intended  that  the  goods  should  be  delivered  at 
some  time  within  the  fourteen  days.  Now  the  declaration  alleges 
a  general  performance  by  the  plaintiffs :  and  that  is  sufficient  on 
general  demurrer,  and  must  be  taken  to  mean  a  delivery  or  offer  to 
deliver.  It  would  be  bad  on  special  demurrer ;  but,  being  good 
on  general  demurrer,  it  becomes  a  material  allegation,  and  is 
traversable.  The  plea  has  traversed  it,  and  is  good  in  that  respect, 
without  its  being  necessary  for  us  to  say  how  far  the  introductory 
matter  of  the  plea  could  of  itself  have  formed  a  sufficient  answer  to 
the  declaration. 

Judgment  for  defendants. 

(1)  1  Man.  &  G.  757.  (2)  1  WmB.  Saund.  320  b. 
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LAWEENCE  v.  Thk  GREAT  NORTHERN  RAILWAY        i85i. 

COMPANY  (1).  ^^*:!i''- 

(16  Q.  B.  64;5— 654  ;  S.  C.  20  L.  J.  Q.  B.  293 ;  15  Jur.  652.)  ^  ^**  ^ 

A  rdilway,  ooustructed  la  conformity  with  iU  Act  of  Parliameat,  was 
carried  along  an  embankment  upon  low  lands  lying  between  a  river  and 
the  plaintifiTs  land.  The  low  lands  were  separated  from  plaintiff's  land  by 
a  bank,  which,  before  the  railway  embankment  was  placed  there,  sufficed 
to  protect  his  land  from  the  floodwaters  of  the  river ;  but,  in  consequence 
of  the  railway  embankment,  the  floodwaters  were  unable  to  spread  them- 
selves over  the  low  lands  as  formerly,  and  flowed  over  the  bank  into  his 
land.    Held: 

That,  although  the  Company  were  not  required  by  their  Act  to  make 
flood  openings  to  their  embankment,  and  would  not  be  compellable  by 
T¥utndamn8  to  make  them,  yet,  as  they  might,  by  proper  caution,  have  pre- 
vented the  injury  sustained  by  the  plaintiff,  an  action  on  the  case  was 
maintainable  against  them  for  such  injury. 

Before  the  railway  was  constructed,  and  before  plaintiff  became  possessed 
of  the  land  so  overflowed  by  the  floodwaters,  the  owner  of  this  and  of  adjoin- 
ing land,  from  whom  the  plaintiff  derived  title,  agreed  with  the  Hailway 
Company  to  refer  to  arbitration  the  sum  to  be  paid  by  the  Company  for 
the  purchase  of  part  of  such  adjoining  land  and  as  compensation  for  all 
injury  and  damage  to  his  remaining  estate  "by  severance  or  otherwise  "  : 
Held, 

That  the  compensation  awarded  under  this  agreement  related  only  to  all 
damage  known  or  contingent  by  reason  of  the  construction  of  the  railway 
on  the  land  purchased,  and  to  such  other  damage  arising  from  the  con- 
struction of  the  railway  at  other  places  as  was  apparent  and  capable  of 
being  ascertained  and  estimated  at  the  time  when  the  compensation  was 
awarded :  that  it  did  not  embrace  contingent  and  possible  damages  which 
might  arise  afterwards  by  the  works  of  the  Company  at  other  places,  and 
which  could  not  be  foreseen  by  the  arbitrator;  and  that  compensation  for 
the  damage  arising  to  the  plaintiff  under  the  present  circumstances  was  not 
included  in  the  compensation  awarded. 

Case.  The  first  count  stated  that,  before  and  at  the  time  &c., 
the  plaintiff  was  possessed  of  three  closes  of  land,  called  the  **  The 
Three  Havercroft  Closes,"  one  other  close,  called  *'  The  Seven 
Acres,"  with  "  The  Quaker's  Close  "  and  crof c  thereto  adjoining, 
two  other  closes,  called  part  of  "  The  Common  Close  "  respectively, 
and  one  other  close,  called  ''Wild  Hills,"  all  which  said  closes 
were  situate  to  the  northward  of  a  certain  bank,  called  **  The 
Bentley  Flood  Bank,"  which  bank  had  been  made  by  certain 
Drainage  Commissioners  under  an  Act  of  Parliament  {2)  in  the 
count  mentioned,  ''  for  draining,  ^embanking  and  protecting  [  *^i  ] 
certain  low  lands  lying  on  the  north  side  of  the  river  Dun,  in  the 
West  Riding  of  the  county  of  York."     That  on  the  south  of  the 

(1)  Cited,  Cot  V.  Wi»e  (1866)  L.  B.  (2)  7  &  8  Geo.  IV.  o.  xciv.  (local 

1  a.  B.  711,  721,  37  L.  J.  Q.  B.  262.—      and  personal,  public).   See/MM<,  p.  650, 
A.  C.  note  (5). 
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said  bank  there  were  certain  other  low  lands,  called  *'  The  Bentley 
Ings/*  upon  and  over  which  the  floodwaters  of  the  river  Dun  were 
accustomed  to  flow  and  escape  without  obstruction.  That  defen- 
dants made  a  certain  embankment,  running  obliquely  on,  to  and 
across  the  Bentley  Flood  Bank,  without  having  or  leaving  sufficient 
arches  or  waterways  to  allow  the  floodwaters  to  flow  or  escape  over 
the  said  low  lands  called  "  The  Bentley  Ings  "  as  they  bad  been 
accustomed;  and  kept  and  maintained  the  said  embankment; 
whereby  divers  quantities  of  flood  water  became  accumulated  and 
penned  back  upon  the  Bentley  Ings,  and  were  forced  over  the 
Bentley  Flood  Bank  into  the  lands  of  the  plaintiff,  &c. 

The  following  were  the  material  pleas. 

Plea  12.  That  the  embankment  complained  of  was  part  of  a 
railway  made  under  the  powers  of  stat.  9  &  10  Vict.  c.  Ixxi.  (i)  (local 
and  personal,  public) ;  that  plaintiff  had  full  notice  of  the  con- 
struction of  the  said  part  of  the  railway ;  that  it  passed  the 
Bentley  Ings  with  divers  arches  and  culverts  &c.  for  the  purpose 
of  conveying  the  water  as  clearly  from  the  plaintiff's  closes  as 
before  the  railway  was  made,  as  nearly  as  might  be.  That  the 
baid  arches  and  culverts  &c.  were  of  such  number  and  dimen- 
sions respectively  as  were  sufficient  for  the  above  purpose.  That 
the  plaintiff  always  well  knew  and  had  ^notice  of  the  nature, 
number  and  dimensions  of  the  said  arches  and  culverts  &c. ;  and 
that  no  difference  ever  arose  between  plaintiff  and  defendants  as 
to  the  sufficiency  of  the  said  arches  and  culverts  &c.  to  convey  the 
said  water  as  clearly  from  the  said  closes  as  before  the  making  of 
the  said  railway,  as  nearly  as  might  be.    Verification. 

Plea  15.     That,  before  the  plaintiff  was  possessed  of  the  said 

closes,  and  after  the  passing  and  coming  into  operation  of  the  said 

"  Great  Northern  Railway  Act,  1846,"  to  wit  on  1st  August,  1847, 

one  Sir  William  Bryan  Cooke,  Baronet,  was  entitled  to  the  said 

several    closes  of  land,  in  the    first    count    mentioned,   in    fee 

simple,  expectant  on  the  determination  of  a  certain  lease  for  one 

year  therein,  theretofore  granted  to  one  Mann.     That  afterwards, 

and  whilst  Sir  W.  B.  Cooke  was  so  as  aforesaid  interested  in  and 

entitled  to  the  said  closes,  and  before  the  plaintiff  became  and  was 

possessed  thereof,  the  defendants,  in  pursuance  of  the  provisions  of 

(1)  For    making    a    railway    from  and  the  three  divisions  of  the  county 

liondon     to     York,     with    branches  of  Lincoln  a  railway  communication 

therefrom  providing  for  the  counties  with  London  and  York,  to  be  called 

of    Hertford,    Bedford,   Huntingdon,  <  The  Great  Northern  Bailway.*  *' 
Northampton,  ftutland,  Nottingham, 
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their  said  Act  of  Parliament,  to  wit  on  24th  August;,  1847,  gave 
notice  in  writing  to  Sir  W.  B.  Cooke  that  they  required  to  take 
and  use,  amongst  other  lands,  certain  of  the  said  closes  in  the 
said  first  count  mentioned,  to  wit  the  Havercroft  Allotment, 
and  the  two  Common  Closes,  or  such  part  thereof  as  was  then 
staked  out  for  the  purposes  of  the  said  railway,  and  that  they 
were  willing  to  treat  and  agree  for  the  purchase  thereof,  and 
also  for  compensation  to  be  made  for  the  damage  that  might  be 
sustained  by  reason  of  the  execution  of  the  works  of  the  said  rail- 
way. That  afterwards,  to  wit  on  80th  August,  1847,  whilst  Sir 
W.  B.  Cooke  was  so  entitled  as  aforesaid,  and  before  the  plaintiff 
was  possessed  &c.,  by  a  certain  agreement  then  made  in  pursu- 
ance of  the  provisions  of  the  said  Great  Northern  ^Railway  Act  and 
the  several  Acts  incorporated  therewith,  between  Sir  W.  B.  Cooke 
of  the  one  part  and  the  agent  of  the  defendants  of  the  other  part;, 
the  said  Company's  agent  agreed  to  purchase  of  Sir  W.  B.  Cooke, 
amongst  other  lands  and  closes,  the  Havercroft  Allotment  and 
the  two  Common  Closes,  or  such  part  thereof  as  was  then  staked 
out  Ac. ;  and  it  was  then  thereby  further  agreed  that  the  price  or 
sum  to  be  paid  by  the  Company  for  the  pieces  of  land  so  agreed 
to  be  purchased,  as  well  as  the  amount  to  be  paid  by  the  Company 
for  all  injury  and  damage  done  to  the  remaining  estate  of  the  said 
vendor  by  severance  or  otherwise,  and  for  compensation  for  all 
bridges,  arches,  tunnels,  roads,  crossings  and  gates,  under  or  over, 
across  or  alongside  of  the  said  railway,  except  such  as  should  be 
awarded  as  thereafter  mentioned,  were  to  be  fixed,  settled  and  deter- 
mined by  one  W. ;  and  that  the  said  W.  was  also  to  determine  the 
number,  situation  and  description  of  the  arches,  drains,  culverts, 
bridges,  roads  and  crossings  to  be  made  upon  the  said  premises 
over,  under,  across  or  alongside  of  the  said  railway.  That  it  was 
farther  agreed  that  the  said  defendants  should  be  entitled  to 
take  possession  of  the  said  premises  so  agreed  to  be  sold,  and 
to  proceed  with  their  works  on  the  day  of  the  signing  thereof. 
Averment  of  mutual  promises  to  abide  by  the  award.  That 
afterwards,  and  whilst  Sir  W.  B.  C.  was  so  entitled  &c.,  and  before 
the  plaintiff  was  possessed  &c.,  W.,  having  taken  upon  himself 
the  burthen  of  the  said  reference,  to  wit  on  22nd  November,  1847, 
duly  made  his  award  in  writing,  whereby  he  awarded  that  the 
sum  of  7,900Z.  was  the  price  or  sum  to  be  paid  by  the  Company 
to  Sir  W.  B.  C.  for  the  purchase  of  the  pieces  of  land  in  the 
said   agreement  mentioned,  including   the  Havercroft  Allotment 
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*and  the  two  Common  Closes ;  and  which  said  sum  of  7,9002.  he 
adjudged  should  be  taken  to  include  the  compensation  for  all  injury 
and  damage  done  to  the  estate  of  Sir  W.  B.  C.  by  severance  or 
otherwise.  That  W.  also  thereby  adjudged  that  the  number,  situa- 
tion and  description  of  the  arches,  drains,  culverts,  bridges,  roads 
and  crossings  to  be  made  upon  the  said  premises  over,  under,  across  or 
alongside  of  the  said  railway  should  be  made  in  such  situation  and  of 
such  dimensions  and  capacity,  and  in  such  manner,  as  the  same  were 
laid  down  and  described  in  a  plan  in  the  said  award  referred  to.  That 
part  of  the  said  damage  estimated  for  and  included  in  the  said 
award  and  the  sum  therein  mentioned  was  all  damage  and 
injury  done,  or  which  thereafter  might  be  done  or  occasioned,  to 
the  estate  of  the  said  Sir  W.  B.  C.  of  and  in  the  said  several 
closes  of  land  in  the  said  first  count  of  the  declaration  mentioned, 
by  severance  or  otherwise,  by  reason  of  the  construction  of  the 
said  railway.  That  afterwards,  and  after  the  making  of  the 
award,  and  whilst  Sir  W.  B.  C.  was  so  entitled  to  the  said 
several  closes  in  the  said  first  count  mentioned,  and  before  the 
plaintiff  was  possessed  &c.,  to  wit  on  the  day  and  year  last 
aforesaid,  the  defendants  made  and  constructed  their  railway 
over  and  across  the  said  lowlands,  called  "The  Bentley  Ings,'* 
in  the  said  first  count  mentioned  (the  same  being  part  of  the 
lands  included  in  the  said  agreement  and  for  which  compensa- 
tion was  awarded  to  Sir  W.  B.  C),  with  arches,  drains,  culverts, 
bridges,  roads  and  crossings  over,  under,  across  and  alongside 
the  railway,  of  the  number,  in  the  situations,  of  the  dimensions 
and  capacity,  and  in  such  manner  in  all  respects,  as  the  same 
were  laid  down  and  described  in  the  said  plan  in  the  said  award 
mentioned :  *which  said  railway  so  made  and  constructed  is  the 
said  embankment  in  the  said  first  count  mentioned.  That  the 
liability  to  all  future  and  contingent  damage  to  the  said  several 
closes  in  the  said  first  count  mentioned,  by  reason  of  the  said 
embankment  in  the  said  first  count  mentioned,  to  wit  the  said  rail- 
way, being  constructed  without  sufficient  arches  or  waterway  to 
allow  the  floodwaters  in  the  first  count  mentioned  to  escape,  and 
by  reason  of  the  said  embankment,  to  wit  the  said  railway,  being 
kept  and  continued  without  such  sufficient  arches,  was  included  in 
the  award,  and  compensation  in  respect  of  such  liability  to  future 
and  contingent  damage  therein  and  thereby  awarded.  Averment 
of  performance  by  the  defendants  of  the  award  generally,  and  also 
of  payment  of  the  said  sum  of  7»900/.  to  Sir  W.  B.  C.  before  plaintiiff 
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was  possessed  &c.  That,  after  the  said  award  had  been  so  fully 
performed  by  the  defendants  in  all  respects,  and  not  before,  the 
plaintiff  became  possessed  of  the  several  closes  in  the  first  comit 
of  the  declaration  mentioned,  by  virtue  of  a  demise  bearing  date  a 
certain  day  and  year,  to  wit  1st  July,  1849,  from  Sir  W.  B.  C,  who 
had  then  become,  and  then  was,  tenant  in  fee  simple  in  possession 
of  the  said  closes,  the  said  lease  to  the  said  Mann  having  then  expired 
by  efSuxion  of  time.    Verification. 

Beplications :  De  injtirid.    Issues  thereon. 

On  the  trial,  before  Wightman,  J.,  at  the  Yorkshire  Summer 
Assizes,  1850,  it  appeared  that  the  plaintiff,  in  July,  1849,  became 
the  lessee,  under  Sir  William  Bryan  Cooke,  and  occupier,  of  the 
closes  mentioned  in  the  first  count  of  the  declaration.  These  closes 
were  separated,  by  a  bank  called  "  The  Bentley  Flood  Bank,"  from 
certain  low  lands  called  "  The  Bentley  Ings,*'  which  ^adjoined  the 
river  Dun.  In  times  of  flood  the  floodwaters  of  the  Dun  spread 
themselves  over  the  low  lands,  but  were  restrained  by  the  Bentley 
Flood  Bank  from  passing  on  to  the  land  of  the  plaintiff  and  other 
land  similarly  situate.  Towards  the  end  of  the  year  1847,  the 
defendants,  in  constructing  "  The  Great  Northern  Railway,"  had, 
in  pursuance  of  the  powers  given  them  by  their  Act  of  Parliament, 
made  an  embankment  for  their  line  of  railway  on  the  river  side  of 
the  Bentley  Flood  Bank.  The  effect  of  this  embankment,  which 
had  only  one  culvert,  was  to  prevent  the  floodwaters  from  spreading 
themselves  so  freely  as  formerly  over  the  Bentley  Ings;  and,  on  the 
occasion  of  a  high  flood  in  October,  1849,  the  floodwaters  overflowed 
the  Bentley  Flood  Bank  and  damaged  the  plaintiff's  land.  In 
August,  1847,  when  one  Mann  was  tenant  of  this  land,  Sir  W.  B. 
Ck)oke  contracted  to  sell  to  the  defendants  some  adjoining  land  for 
the  purposes  of  the  railway ;  and  an  agreement  of  reference  in  the 
terms  mentioned  in  the  first  count  of  the  declaration  was  entered 
into,  empowering  an  arbitrator  to  award  how  much  should  be 
paid  to  Sir  W.  B.  Cooke  by  way  of  purchase-money  and  compen- 
sation "  for  all  damages  done  to  the  remaining  estate  of  the  said 
vendor,  occasioned  by  severance  or  otherwise,  which  could  have 
been  awarded  by  a  jury,  in  case  the  value  of  such  land  and  compen- 
sation for  damages  had  been  settled  by  the  verdict  of  a  jury."  The 
arbitrator,  in  November,  1847,  awarded  the  sum  of  7,900/.  to  be 
paid  to  Sir  W.  B.  Cooke,  which  was  to  "  be  taken  to  include  com- 
pensation for  all  injury  and  damage  to  the  estate  of  the  said  Sir 
W.  B.  Cooke,  by  severance  or  otherwise."     The  award  also  contained 
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directions  for  certain  works  to  be  made  for  the  more  commodious 
♦occupation  of  the  unsold  portion  of  Sir  W.  B.  Cooke's  property. 
The  Company  having  paid  the  amount,  and  having  done  the  works, 
directed  by  the  award,  it  was  contended  that  this  action  was  not 
maintainable,  because  compensation  for  the  damage  done  to  the 
unsold  portion  of  Sir  W.  B.  Cooke's  property  by  its  increased 
liabiUty  to  injury  from  the  floodwaters  in  consequence  of  the  con- 
struction of  the  railway  was  included  in  the  compensation  awarded 
to  him  for  damage  "  by  severance  or  otherwise."  It  was  also  con- 
tended that  the  Company  were  protected  by  their  Act  of  Parliament, 
which  authorized  the  construction  of  the  embankment  complained 
of.  The  learned  Judge  directed  a  verdict  for  the  plaintiff,  and 
reserved  leave  to  move  to  enter  the  verdict  for  the  defendants. 


Knoivlea,  in  last  Michaelmas  Term,  obtained  a  rule  nUi 
accordingly.     In  this  vacation  (i), 

Hugh  Hill  and  Fairer  showed  cause. 

Knowles,  Watson  and  Hall,  contra^  cited  Rex  v.  The  Leeds 
and  Selby  Railway  Company  (2),  Dunn  v.  Murray  (3)  and  Hodsoll  v. 
Stallebrass  (4),  and  referred  to  stat.  8  &  9  Vict.  c.  18,  s.  63,  to  show 
that  the  plaintiff  was  concluded  by  the  award.  They  also  referred  to 
sects.  161, 162  and  163  of  the  Company's  Act,  9  «&  10  Vict.  c.  lxxi.(5), 


(1)  February  7th.  Before  Fatteson, 
Wightman  and  Erie,  J  J. 

(2)  a  Ad.  &  El.  683. 

(3)  33  R.  R.  327  (9  B.  &  C.  780). 

(4)  52  R.  R.  350  (11  Ad.  &  El.  301). 

(5)  Section  161,  after  referring  to 
certain  statutes  for  the  draining  of 
districts  therein  severally  specified, 
aiid  to  stat.  7  &  8  Geo.  IV.  c.  xciv. 
(local  and  personal,  public),  "For 
draining,   embanking  and  protecting 

[  *651,  n.  ]  certain  *low  lands  lying  on  the  north 
side  of  the  river  Dun,  in  the  West 
Riding  of  the  county  of  York,"  and 
reciting  that  the  main  line  of  railway 
was  intended  to  pass  over  land  within 
the  said  districts,  enacts  that  the 
Company  should  be  deemed  the  pro- 
prietors and  occupiers  of  such  lands 
taken  by  them  under  the  powers  of 
their  Act  within  the  meaning  of  the 
said  several  Drainage  Acts,  and  be 
liable  to  drainage  assessment  in  respect 
thereof. 


Section  162  enacts  as  follows :  *'  And 
in  order  to  preserve  a  free  passage  for 
the  floodwaters  of  the  said  respectiTo 
districts  of  drainage  through  all  exist- 
ing drains  crossed  by  the  railway  or 
branches,  be  it  enacted.  That  the 
Company  shall  and  they  are  hereby 
required,  in  can*ying  the  railway  or 
branches  over  or  across  the  said  several 
and  respective  districts  of  drainage,  to 
leave  and  make  arches  or  openings  in 
or  under  the  said  railway  and  branches, 
and  openings  through  the  embank- 
ments thereof  respectively,  in  all 
places  where  the  said  railway  or 
branches  shall  crobs  any  public  drains, 
embankments,  or  works  made  in  such 
respective  drainage  districts,  any  or 
either  of  them,  under  the  powers  of 
the  said  recited  Drainage  Acts,  any  or 
either  of  them,  and  such  arches  and 
openings  shall  be  left  and  made  of 
not  less  area  than  the  area  of  the 
water  way  of  the  respective  dnuus. 
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to  show  that  the  Company  were  not  ♦oWiged  to  make  any  opening    Lawmkhob 
for  the  floodwaters  on  the  Bentley  Ings.  Gbxat 
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The   judgment    renders    a    fuller     report    of    the    argument     compamt. 
unnecessary.  [  ♦esi  ] 

Cur,  adv.  vidt. 

Pattbson,  J.,  on  a  subsequent  day  of  this  vacation  (February  22nd), 
delivered  the  judgment  of  the  Court  : 

The  plaintiff  is  lessee  of  certain  lands  under  Sir  William  Bryan  [  652  ] 
Cooke :  and  he  brings  this  action  for  an  injury  to  his  land  by  its 
being  flooded,  as  he  alleges,  by  the  fault  of  the  defendants  in  con- 
structing their  railway  across  the  lands  of  other  persons  without 
leaving  suflScient  openings  for  the  passage  of  floodwaters,  whereby 
they  were  obstructed  and  penned  up  and  forced  upon  the  lands  of 
the  plaintiff.  The  defendants  plead  that,  before  the  plaintiff  had 
anything  in  the  lands  now  in  his  occupation,  they  gave  notice  to 
Sir  W.  B.  Cooke  to  purchase  certain  lands  of  his  adjoining  to  those 
now  of  the  plaintiff ;  that  it  was  referred  to  an  arbitrator  to  fix  the 
amount  of  purchase-money  and  of  compensation  for  injury  to  the 
lands  and  other  estates  of  Sir  W.  B.  Cooke  by  severance  or  otherwise, 
and  to  determine  what  bridges,  arches,  culverts  &c.  should  be  made ; 
that  he  awarded  7,900/.,  and  directed  what  should  be  constructed ; 
that  the  money  was  paid  and  the  works  directed  were  done. 

The  main  point  in  the  case  is,  whether  that  compensation  relates 
only  to  all  damage  known  or  contingent  by  reason  of  tlie  construc- 
tion of  the  railway  on  the  lands  purchased  of  Sir  W.  B.  Cooke,  and 
to  other  damage  arising  from  the  construction  of  the  railway,  at 
other  places,  which  was  apparent  and  capable  of  being  ascertained 
and  estimated  at  the  time  when  the  compensation  was  awarded,  or 
whether  it  embraces  also  all  contingent  and  possible  damages  which 
might  arise  afterwards  by  the  works  of  the  Company  at  other 


embankmenU,  and  works  eo  made 
when  8uch  drains  and  embankments  or 
works  are  charged  with  water  to  the 
highest  flood  level,"  &c. 

Section  163  enacts,  **That  the 
Company  shall  and  they  are  hereby 
required  also  to  make  and  leave  arches 
or  openings  under  and  openings  through 
the  embankments  of  such  part  of  the 
railway  as  shall  be  earned  across  or 
over  the  low  lands  and  grounds  in  the 
township  of  Seal tworth  "  (in  the  county 


of  Nottingham,  see  sect.  19),  '*  between 
the  river  Idle  and  the  Evei-ton  Drain- 
age Barrier  Bank,  in  such  number  as 
shall  be  sufficient  for  the  free  passage 
as  heretofore  of  the  floodwaters  of  the 
said  river  over  such  lands  and  grounds, 
and  such  arches  and  openings  shall  be 
made  and  left  of  not  less  height  than 
the  present  height  of  the  said  bank, 
and  of  such  width  or  capacity  as  shall 
be  sufficient  for  the  purpose  aforesaid." 
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places,  and  which  could  neither  be  foreseen  nor  even  guessed  at  by 
the  arbitrator.  The  proposition  thai  it  was  to  be  taken  to  embrace 
such  damages  is  so  startling  that  we  should  expect  some  express 
provision  to  be  pointed  out  to  that  ^effect,  either  in  the  general 
Acts  relating  to  railways,  or  the  special  Act  under  which  this  rail- 
way was  constructed,  or  the  instrument  of  reference.  We  have 
examined  all  these,  and  are  not  only  unable  to  find  any  such 
express  provision,  but  any  clause  whatever  which  can  fairly  have 
any  such  interpretation  put  upon  it.  We  are  therefore  clearly  of 
opinion  that  the  compensation  must  be  taken  in  the  restricted  sense 
contended  for  by  the  plaintiff. 

But  it  is  contended  by  the  defendants  that  they  have  constructed 
their  railway  according  to  the  provisions  of  their  special  Act,  9  <&  10 
Vict.  c.  Ixxi.,  and  are  not  liable  for  any  consequences  which  may 
follow  to  the  damage  of  the  plaintiff.  The  railway  passes  across 
the  low  lands  adjoining  the  river  Dun,  over  which  the  floodwaters 
of  that  river  used  to  spread  themselves.  Those  low  lands  were 
separated  from  the  plaintiff's  land  by  a  bank  constructed  under 
certain  Drainage  Acts,  and  which  protected  the  plaintiff's  lands 
from  floods.  By  the  construction  of  the  defendants*  railway  with- 
out sufficient  openings,  those  floodwaters  could  not  spread  them- 
selves as  formerly,  and  were  penned  up,  and  flowed  over  the  bank 
on  the  plaintiff's  land.  Prima  facie  this  would  give  the  plaintiff  a 
cause  of  action :  and  the  question  is  whether  the  Company  are 
protected  by  their  Act.  Now  the  162nd  section  obliges  them  to 
make  openings  when  the  railway  crosses  any  public  drains,  embank- 
ments or  works  made  in  any  drainage  district ;  but  it  is  silent  as  to 
floodwaters.  The  168rd  section,  indeed,  obliges  them  to  make 
openings  for  floodwaters  in  another  district  in  another  county,  and 
is  relied  on  by  the  defendants  on  the  principle  expressio  unitis  eat 
exclusio  alterins  :  and,  certainly,  so  far  as  any  remedy  by  viandaum^ 
or  otherwise  to  compel  *them  to  make  openings  for  floodwaters 
in  the  Dun  district  might  be  attempted  to  be  enforced,  the  Act 
would  not  warrant  it.  The  Company  may  have  been  at  liberty 
under  the  Act  to  construct  their  railway  across  the  low  lands  in  the 
manner  they  have  done :  but  it  does  not  follow  that,  in  case  an 
unforeseen  injury  arises  to  any  one  from  the  mode  in  w^hich  it  is 
constructed,  they  are  not  liable  to  an  action.  It  was,  indeed,  held 
in  Rex  v.  Pease  (i)  that,  when  an  Act  of  Parliament  authorized  the 
making  of  a  railway  parallel  and  very  near  to  a  highway,  the 
(1)  38  K.  U.  207  (4  li.  &  Ad.  30). 
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Company  were  not  answerable  for  injuries  sastained  in  consequence 
of  horses  passing  along  the  highway  being  frightened.  But  there, 
the  proximity  to  the  highway  being  expressly  authorized  by  the 
Act,  and  the  railway  being  used  in  the  proper  and  ordinary  manner, 
it  was  impossible  to  hold  the  Company  responsible  without  in  efEect 
repealing  the  Act  of  Parliament.  Here  the  Company  might,  by 
executing  their  works  with  proper  caution,  have  avoided  the  injury 
which  the  plaintiff  has  sustained :  and  we  think  that  the  want  of 
such  caution  is  sufficient  to  sustain  the  action. 
The  rule  to  enter  a  verdict  for  the  defendants  must  be  discharged. 

Rule  discharged. 
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SCHMALTZ   V.  AVERY. 

(16  Q.  B.  655—663;  S.  C.  20  L.  J.  Q.  B.  228;  15  Jur.  291.) 

Assumpeit  on  a  charter-party  by  freighter  against  shipowner  for  not 
zeoeiving  cargo.    Plea :  Nati  aasumpaii. 

Proof  was  given  of  a  charter-party  expressed  to  be  by  defendant  of  one 
part,  *'  and  G.  S.  &  Co.  (agents  of  the  freighter)  of  the  other,"  and  contain- 
ing a  memorandum  as  follows :  *'  This  charter  being  concluded  on  behalf  of 
another  party,  it  is  agreed  that  all  responsibility  on  the  part  of  O.  S.  &  Co. 
shall  cease  as  soon  as  the  cargo  is  shipped."  No  notice  of  this  memorandum 
was  taken  in  the  declaration.  G.  S.  &  Co.  were  proved  to  be  the  plaintiff : 
Held, 

1 .  That,  notwithstanding  the  terms  of  the  charter-party,  plaintiff  might 
prove  that  he  was  the  freighter,  and  his  own  principal,  and,  on  proof  of 
his  being  so,  was  entitled  to  recover  in  his  own  name. 

2nd.  That  it  was  not  necessary  to  notice  the  memorandum  in  the 
declaration. 

Assumpsit  on  a  memorandum  of  charter  between  the  defendant 
as  shipowner  and  the  plaintiff  as  freighter.  Breach  :  that  defen- 
dant would  not  receive  cargo.  Plea:  Non assumpsit.  Issue  thereon. 
Other  issues  of  fact,  which  it  is  unnecessary  to  state. 

On  the  trial,  before  Wightman,  J.,  at  the  Newcastle  Summer 
Assizes,  1850,  it  appeared  that  the  plaintiff  carried  on  business 
under  the  fiim  of  Schmaltz  k  Go.  The  execution  of  a  charter- 
party  by  the  defendant  was  proved.  It  was  expressed  to  be  made 
between  the  defendant  as  owner  of  the  ship  of  the  one  part  *'  and 
G.  Schmaltz  &  Co.  (agents  of  the  freighter)  of  the  other  part.'*  At 
the  end  of  the  charter-party  there  was  a  memorandum  in  these 
terms.  "  This  charter  being  concluded  on  behalf  of  another  party, 
it  is  agreed  that  all  responsibility  on  the  part  of  G.  Schmaltz  &  Go. 
shall  cease  as  soon  as  the  cargo  is  shipped."  In  the  declaration  no 
notice  was  taken  of  this  memorandum :    in  other  respects  the 
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Schmaltz  agreement  set  out  corresponded  with  that  proved.  Oral  evidence  was 
AvBBT.  given  that  the  plaintiff  was  in  truth  principal.  The  learned  Judge 
directed  a  verdict  for  the  defendant  on  the  issue  upon  Non  ctssiunpsit^ 
leave  being  reserved  to  move  to  enter  a  verdict  for  the  plaintiff  on 
that  issue.  The  other  issues  were  left  to  the  jury,  who  found  a 
[  *656  ]  verdict  for  the  plaintiff  *for  52.  10«.,  subject  to  leave  to  enter  a 
verdict  for  the  defendant  on  another  issue  (l). 

Knowles,  in  Michaelmas  Term,  1850,  obtained  a  rule  nisi  to  enter 
a  verdict  for  the  plaintiffs  on  the  issue  joined  on  the  plea  of  Non 
assumpsit     In  this  vacation,  (February  8th) 

Watson  and  Unthank  showed  cause  (2) : 
First,  as  the  charter-party  was  an  executory  contract,  and 
expressed  to  be  made  by  the  plaintiff  as  agent  for  a  principal,  he  is 
estopped  from  suing  on  it  as  principal.  The  case  is  the  converse 
of  Humble  v.  Huntei'{s).  So  long  as  the  contract  continues 
executory,  the  defendant  has  a  right  to  say  that  he  contracted  with 
some  one  different  from  6.  Schmaltz  &  Co.,  and  that  he  does  not 
choose  to  contract  with  that  firm :  Bickerton  v.  Barrell  (4).  It  may 
be  of  great  consequence  to  one  contracting  party  to  know  on  whose 
undertaking  he  relies  for  fulfilment  of  the  other  part  of  an  executory 
contract.  Much  may  depend  on  skill,  responsibility,  character  for 
fair  dealing,  and  other  matters  personal  to  the  contractor.  The 
reason  does  not  apply  when  the  contract  has  been  executed :  and, 
accordingly,  in  such  case  the  law  is  different:  Rayner  v.  Grot e (6). 
Here  the  mutual  promises  are  not  proved ;  for  the  plaintiff  could 
not  have  been  sued  on  this  contract :  Jenkins  v.  Hutchinson  (6). 

(Patteson,  J. :  I  believe  the  propriety  of  the  decision  in  that 
case  has  been  canvassed;  but,  be  it  right  or  wrong,  Jenkins  v. 
[  *657  ]  *  Hutchinson  (6)  proceeded  on  the  ground  that  there  was  no  contract 
at  all.  The  defendant  there  did  not  contract  for  himself.  Here 
the  evidence  is  that  G.  Schmaltz  «b  Go.  did  in  fact  contract  for  the 
plaintiff  as  principal.) 

Secondly :   The  memorandum  materially  qualified   the  contract ; 

(1)  WaUon    obtained    a   rule   nm  (:{)  76  B.  R.  291  (12  a  B.  310). 
accordingly,    which    was    ultimately          (4)  5  M.  &  S.  383. 

discharged.  (5)  71  R.  B.  709,  713  (15  M.  &  W. 

(2)  Before  Patteson,  Coleridge,  and      359,  365). 

Wightman,  JJ.  (6)  78  B.  B.  500  (13  a  B.  744). 
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and  consequently  there  is  a  variance  between  the  allegation  and     Schmaltz 
the  proof.  ^vbbt. 

Knoivles  and  U dally  contra  : 

In  Bickerton  v.  Buirell  (1)  the  contract  purported  to  be  made  on 
behalf  of  a  particular  individual,  Bichardson,  who  was  named  as 
principal.  It  is  not  necessary  to  consider  whether  that  decision 
is  impeached  by  Rayner  v.  Qrote  (2) ;  for  it  is  not  applicable  here. 
It  may  well  be  that  a  contract  made  with  a  particular  known 
person,  expressly  named  as  principal,  is  made  on  the  faith  of  that 
p6r8on*s  credit.  On  that  ground  the  case  of  Humble  v.  Hunter  (8) 
may  be  supported.  But  the  contract  in  the  present  case  is  made 
with  an  unknown  and  unnamed  principal.  That  principal,  who- 
ever he  was,  might  sue  on  the  contract  in  his  own  name :  Trueman 
V.  Loder  (4).  The  defendant  is  driven  to  contend  that  he  was 
willing  to  make  the  contract  with  any  person  whatever  except 
6.  Schmaltz  &  Co.  The  memorandum  does  not  qualify  any  of  the 
liability  as  to  what  precedes  the  shipping  of  the  cargo.  The  breach 
complained  of  is  that  the  cargo  was  refused.  It  was  not  therefore 
necessary  to  notice  the  memorandum,  as  it  did  not  qualify  the 

promise  declared  on. 

Cur.  adv.  wit, 

Patteson,  J.,  on  a  subsequent  day  of  this  vacation  (February  22nd),       [  6B8  ] 
delivered  the  judgment  of  the  Court  : 

This  was  an  action  of  assumpsit  on  a  charter-party,  not  under 
seal,  against  the  defendant,  the  shipowner,  for  not  taking  the 
cargo  on  board,  according  to  the  charter-party.  The  question, 
raised  on  the  plea  of  Non  aasumpsit,  is,  whether  the  action  will  lie 
at  the  suit  of  the  present  plaintiff.  The  charter-party  in  terms 
Btates  that  it  is  made  by  6.  Schmaltz  &  Co.  (the  plaintiffs)  as 
agents  for  the  freighters  :  it  then  states  the  terms  of  the  contract, 
and  concludes  with  these  words,  **  This  charter  being  concluded 
on  behalf  of  another  party,  it  is  agreed  that  all  responsibility  on 
the  part  of  6.  Schmaltz  &  Co.  shall  cease  as  soon  as  the  cargo 
is  shipped."  The  declaration  treats  the  charter-party  as  made 
between  the  plaintiff  and  the  defendant,  without  mentioning  the 
character  of  the  plaintiff  as  agent,  and  without  any  reference  to 
the  concluding  clause;  thereby  treating  the  plaintiff  as  principal 
in  the  contract.     At  the  trial  it  was  proved  that  the  plaintiff  was 

(1)  5  M.  &  8.  383.  (3)  76  B.  R.  291  (12  Q.  B.  310). 

(2)  71  B.  B.  709  (id  M.  ft  W.  359).  (4)  52  B.  B.  451  (11  Ad.  ft  M.  689). 
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Schmaltz  in  point  of  fact  the  real  freighter.  No  objection  was  taken  to  the 
Avert.  admissibility  of  the  evidence  by  which  that  fact  was  established : 
but,  at  the  close  of  the  plaintiff's  case,  it  was  objected  that  he  was 
concluded  by  the  terms  of  the  charter-party,  and  fixed  with  the 
character  of  agent,  so  that  he  could  sue  only  in  that  character; 
and  consequently  that  there  was  a  variance  between  the  declaration 
and  the  proof.  A  verdict  was  found  for  the  defendant,  with  liberty 
to  enter  a  verdict  for  the  plaintiff  for  61.  lOs.  if  the  Court  should 
be  of  opinion  that  he  was  entitled  to  sue  as  principal,  notwith- 
standing the  terms  of  the  charter-party:  and  a  rule  nisi  was 
obtained  so  to  enter  it.  We  are  of  opinion  that  the  rule  most  be 
made  absolute. 
[  659  1  It  is  conceded  that,  if  there  had  been  a  third  party  who  was  the 

real  freighter,  such  party  might  have  sued,  although  his  name  was 
not  disclosed  in  the  charter-party.  But  the  question  is,  whether 
the  plaintiff  can  fill  both  characters  of  agent  and  principal;  or, 
rather,  whether  he  can  repudiate  that  of  agent  and  adopt  that  of 
principal ;  both  characters  being  referred  to  in  the  charter-party, 
but  the  name  of  the  principal  not  being  therein  mentioned.  The 
cases  principally  relied  on  for  the  defendant  were  Bicktrton  v. 
Bun-ell  (1)  and  Rayner  v.  Grote  (2),  in  both  which  cases  the  supposed 
principal  was  named  in  the  instrument  of  contract :  also  the  case 
of  Humble  v.  Huntei' (s).  In  the  case  of  Bicker-ton  v.  Burrell{i) 
the  plaintiff,  on  the  face  of  the  contract,  professed  to  enter  into  it 
as  agent  for  C.  Bichardson.  At  the  trial,  G.  Bichardson  was  called 
to  prove  that  her  name  was  used  without  her  knowledge,  and  that 
she  had  nothing  to  do  with  the  contract.  Lord  Ellbnborouoh 
refused  to  receive  the  evidence,  and  nonsuited  the  plaintiff.  A 
rule  nisi  to  set  aside  the  nonsuit  was  obtained,  but  on  argument 
was  discharged,  on  the  ground  that  a  person  who  has  exhibited  himself 
as  agent  for  another  whom  he  names  cannot  at  once  throw  off  that 
character  and  put  himself  forward  as  principal  without  any  com- 
munication or  notice  to  the  other  party.  All  the  Judges  relied  on 
the  want  of  such  notice,  which  seems  to  have  been  the  chief 
ground  of  their  decision ;  for  they  considered  that  the  defendant 
was  thereby  placed  in  great  difficulty,  as  he  had  contracted  in 
point  of  law  with  Bichardson  and  not  with  the  plaintiff,  and  might 
have  no  means  of  ascertaining  or  even  conjecturing  that  she  was 
[  *660  ]      not  the  *real  party.     The  soundness  of  that  ground  of  decision 

(1)  5  M.  &  S.  383.  (3)  76  B.  R.  291  (12  Q.  B.  310). 

(2)  71  R.  B.  709  (15  M.  &  W.  359). 
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was  somewhat  doubted  in  the  late  case  of  Baynei-  y.  Cri'ote(i).  Sohmaltz 
There  the  plaintiff  contracted  as  agent  for  Johnson,  but  was  in  avbbt. 
truth  himself  the  principal.  He  sued  the  defendant  for  not  accept- 
ing  and  paying  for  goods.  The  defendant  had  accepted  and  paid 
for  a  great  part  of  the  goods  sold,  and  knew,  before  he  refused  the 
residue,  that  the  plaintiff  was  the  real  principal :  and  so  the  case 
was  distinguishable  from  that  of  Bickerton  v.  Burrell  (2)  upon  the 
very  ground  on  which  that  decision  proceeded ;  and  the  plaintiff 
was  held  to  be  entitled  to  sue.  The  case  of  Humble  v.  Htmter  (3) 
was  an  action  by  Grace  Humble  on  a  charter-party  signed  by  her 
son,  C.  J.  Humble,  in  which  he  was  described  as  **  owner  of  the 
good  ship  or  vessel  called  the  Ann.*'  There  the  son  was  called  at 
the  trial,  and,  after  objection  taken  as  to  his  admissibility,  proved 
that  he  executed  as  agent  for  the  plaintiff;  and  the  plaintiff  had 
a  verdict.  The  Court,  however,  granted  a  new  trial,  on  the 
ground  that  it  was  not  competent  for  a  third  party  to  come  in 
and  claim  to  be  the  principal,  and  so  contradict  the  express  state- 
ment of  the  contract  itself.  The  case  turned  upon  the  form  of  the 
contract ;  for  it  was  conceded  that,  if  the  words  '*  owner  of  the 
good  ship  "  &c.,  bad  been  omitted,  the  plaintiff  might  have  sued, 
on  showing  that  she  was  the  real  owner  and  that  the  son  was  her 
agent  only.  Such  evidence  would  not  have  contradicted  the  con- 
tract, but  would  have  only  let  in  a  third  party  who  was  really 
interested,  in  conformity  with  the  current  of  authorities  in  cases 
of  contracts  executed  by  agents  in  their  own  names.  The  case  of 
Jenkins  v.  Hutchinson  (4)  *was  also  cited  for  the  defendant:  but  it  [*66i  ] 
proceeded  on  a  different  ground,  and  is  not  applicable  to  the 
present  question.  There  the  defendant  was  sought  to  be  charged 
as  principal  on  a  charter-party  executed  by  him,  on  the  face  of  it, 
as  agent  for  Barnes.  He  had  in  truth  no  authority  from  Barnes ; 
nor  was  he  himself  interested  at  all ;  and  the  Court  held  that  he 
could  not  be  sued  as  principal  without  showing  that  he  really  was 
bo.  a  distinction  was  taken,  on  the  argument  in  the  present  case, 
by  the  defendant's  counsel,  between  an  executed  and  an  executory 
contract :  and  it  was  said  that,  whatever  might  be  the  rule  in  the 
former  class  of  cases,  where  the  defendant  has  received  the  benefit 
of  the  contract  and  it  is  probably  immaterial  to  him  whom  he  pays, 
yet  that  in  the  latter  class  the  defendant  cannot  properly  be  held 
answerable  to  B.,  having  expressly  contracted  with  A.     And  a 

(1)  71  R.  R.  709  (15  M.  &  W.  359).  (3)  76  R.  R.  291  (12  Q.  B.  310). 

(2)  5  M.  &  S.  383.  (4)  78  R.  R.  500  (13  Q.  B.  744). 

B.tt. — VOL.  LXXXIII.  42 


658  1851.     Q.  B.     16  Q.  B,  661—668.  [r-b. 

.Schmaltz  passage  in  the  judgment  of  the  Court  in  Ilayner  v.  Grote  (i)  was 
AvBBY.  much  relied  on.  "  If,  indeed,  the  contract  had  been  wholly  unper- 
formed, and  one  which  the  plaintiff,  by  merely  proving  himself 
to  be  the  real  principal,  was  seeking  to  enforce,'  the  question  might 
admit  of  some  doubt.  In  many  such  cases,  such  as,  for  instance, 
the  case  of  contracts  in  which  the  skill  or  solvency  of  the  person 
who  is  named  as  the  principal  may  reasonably  be  considered  as  a 
material  ingredient  in  the  contract,  it  is  clear  that  the  agent  cannot 
then  show  himself  to  be  the  real  principal,  and  sue  in  his  own 
name;  and  perhaps  it  may  be  fairly  urged  that  this,  in  all 
executory  contracts,  if  wholly  unperformed,  or  if  partly  performed 
without  the  knowledge  of  who  is  the  real  principal,  may  be  the 
[*662]  general  rule."  With  this  *passage  we  entirely  agree;  but  it  is 
plain  that  it  is  applicable  only  to  cases  where  the  supposed 
principal  is  named  in  the  contract:  if  he  be  not  named,  it  is 
impossible  that  the  other  party  can  have  been  in  any  way  induced 
to  enter  into  the  contract  by  any  of  the  reasons  suggested. 

In  the  present  case,  the  names  of  the  supposed  freighters  not 
being  inserted,  no  inducement  to  enter  into  the  contract  from  the 
supposed  solvency  of  the  freighters  can  be  surmised.  Any  one 
who  could  prove  himself  to  have  been  the  real  freighter  and 
principal,  whether  solvent  or  not,  might  most  unquestionably  have 
sued  on  this  charter-party.  The  defendant  cannot  have  been  in 
any  way  prejudiced  in  respect  to  any  supposed  reliance  on  the 
solvency  of  the  freighter,  since  the  freighter  is  admitted  to  have 
been  unknown  to  him,  and  he  did  not  think  it  necessary  to  enquire 
who  he  was.  It  is  indeed  possible  that  he  may  have  been  con* 
tented  to  take  any  freighter  and  principal,  provided  it  was  not  the 
present  plaintiff,  and  may  have  relied  on  the  terms  of  the  charter- 
party  indicating  that  the  plaintiff  was  an  agent  only,  being  willing 
to  accept  of  any  one  else,  be  he  who  he  might,  as  principal.  After 
all  therefore  the  question  is  reduced  to  this :  Whether  we  are  to 
assume  that  the  defendant  did  so  rely  on  the  character  of  the 
plaintiff  as  agent  only,  and  would  not  have  contracted  with  him  as 
principal  if  he  had  known  him  so  to  be,  and  are  to  lay  it  down 
as  a  broad  rule  that  a  person  contracting  as  agent  for  an  unknown 
and  unnamed  principal  is  precluded  from  saying,  I  am  myself  that 
principal.  Doubtless  his  saying  so  does  in  some  measure  con- 
tradict the  written  contract,  especially  the  concluding  clause,  which 
[  *663  ]       says  :  "  This  charter  being  concluded  *on  behalf  of  another  party  " 

(1)  71  E.  E.  709  (15  M.  &  W.  359,  365). 
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(Sbc. ;  for  there  was  no  each  other  party.  It  may  be  that  the  ^hualtz 
plaintiff  entered  into  the  charter-party  for  some  other  party,  who  aybbt. 
had  not  absolutely  authorized  him  to  do  so,  and  afterwards 
declined  taking  it ;  or  it  may  be  that  he  intended  originally  to  be 
the  principal :  in  either  case  the  charter-party  would  be,  strictly 
speaking,  contradicted:  yet  the  defendant  does  not  appear  to  be 
prejudiced ;  for,  as  he  was  regardless  who  the  real  freighter  was, 
it  should  seem  that  he  trusted  for  his  freight  to  his  lien  on  the 
cargo.  But  there  is  no  contradiction  of  the  charter-party  if  the 
plaintiff  can  be  considered  as  filling  two  characters,  namely  those 
of  agent  and  principal.  A  man  cannot  in  strict  propriety  of  speech 
be  said  to  be  agent  to  himself.  Yet,  in  a  contract  of  this  descrip- 
tion, we  see  no  absurdity  in  saying  that  he  might  fill  both 
characters;  that  he  might  contract  as  agent  for  the  freighter 
whoever  that  freighter  might  turn  out  to  be,  and  might  still 
adopt  that  character  of  freighter  himself  if  he  chose. 

There  is  nothing  in  the  argument  that  the  plaintiff's  responsibility 
is  expressly  made  to  cease  "  as  soon  as  the  cargo  is  shipped ; "  for 
that  limitation  plainly  applies  only  to  his  character  as  agent; 
and,  being  real  principal,  his  responsibility  would  unquestionably 
continue  after  the  cargo  was  shipped. 

Upon  the  whole,  we  are  of  opinion  that  this  rule  must  be  made 
absolute. 

Rule  absolute. 

LEYLAND   v.   TANCEED  and  AEMITAGE.  i^^^- 

April  20,  24. 
(16  Q.  B.  664—668 ;  S.  C.  19  L.  J.  Q.  B.  313;  14  Jur.  695.)  

Declaration  in  case  against  A.  and  B.  stated  that  defendants  wrongfully  ^  ^ 
and  injuriously  seized  goods  of  plaintiff  as  a  distress  for  rent,  to  wit  &c., 
then  claimed  and  pretended  by  them  to  be  due  to  A. ;  and  afterwards,  under 
that  pretence,  wrongfully  sold  the  goods  as  such  distress  &c. :  whereas  a 
small  part  only  of  the  amount  claimed  was  due,  to  wit  &c.  A.  paid  money 
into  Court : 

Held  that  the  sale  was  not  mere  aggravation,  but  the  distraining  and  the 
selling  were  distinct  substantive  trespasses,  and  that  A.,  by  the  payment 
into  Court,  admitted  the  sale  as  well  as  the  seizure. 

Also,  that  an  action  on  the  case  lay  in  respect  of  the  sale  as  well  as  the 
seizure ;  that  it  was  unnecessary  to  allege  malice ;  and  that  the  plaintiff* 
in  order  to  recover,  was  bound  to  prove  a  specific  amount  of  rent  due,  less 
than  the  sum  distrained  for. 

Case.  The  first  count  stated  that,  whereas  plaintifif,  before  and 
at  the  time  of  the  committing  <S^.,  held  a  messuage  and  premises, 
with  the  appurtenances,  as  tenant  thereof  to  the  defendant  Charles 
Xancred,  at  and  under  a  certain  rent  Iherefoie  payable  to  defendant 
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LwhAjiD  Tancred ;  yet  defendants,  contriying  and  intending  to  injure  plain- 
Tamo'bbd.  tiff  in  this  behalf,  to  wit  on  &g.,  *'  wrongfully  and  injuriously  seized 
and  took,  in  and  upon  the  said  messuage  and  premises  with  the 
appurtenances,  divers  goods  and  chattels  of  the  plaintiff,  to  wit  one 
thrashing  machine,"  &c.  (specifying  other  articles),  "of  great  value, 
to  wit  of  the  value  of  80Z.,  as  a  distress  for  certain  arrears  of  rent,  to 
wit  46Z.,  then  claimed  and  pretended  by  the  defendants  to  be  due 
and  in  arrear  to  the  defendant  Charles  Tancred  for  the  said  messuage 
and  premises  with  the  appurtenances;  and  the  defendants  after- 
wards, to  wit  on  "  &c.,  *'  under  that  pretence,  wrongfully  sold  the 
said  goods  and  chattels  as  such  distress  for  the  said  alleged  arrears 
of  rent  and  the  costs  and  charges  of  the  said  distress  and  of  the 
appraisement  and  sale  of  the  said  goods  and  chattels :  whereas,  in 
truth  and  in  fact,  at  the  time  of  the  making  the  said  distress,  and 
during  all  the  time  aforesaid,  a  small  part  only,  to  wit  111.  lO^.,  of 
the  said  pretended  arrears  of  rent,  so  distrained  for  as  aforesaid, 
[  *666  ]  was  in  arrear  to  the  defendant  Charles  Tancred  for  *or  in  respect 
of  the  rent  of  the  said  messuage  and  premises."  There  was  a  second 
count,  in  trover. 

The  defendants,  as  to  the  Ist  count,  paid  Is.  into  Court,  averring 
that  the  plaintiff  had  not  sustained  damages  to  a  greater  amount 
'*  in  respect  of  the  grievances  and  causes  of  action  in  the  said  first 
count  of  the  declaration  mentioned."  To  the  2nd  count  they  pleaded 
Not  guilty,  by  statute. 

The  plaintiff  replied,  to  the  1st  plea.  Damages  tdtra.  Issue 
thereon.     On  the  2nd  plea  plaintiff  joined  issue. 

On  the  trial,  before  Rolfe,  B.,  at  the  York  Spring  Assizes,  1850, 
evidence  was  given  that  Armitage  had  acted  in  the  distress  and 
sale  ;  but  there  was  no  proof,  beyond  the  payment  into  Court,  that 
Tancred  had  taken  part  in  either.  The  plaintiff,  however,  relied 
upon  the  payment  as  an  admission  by  Tancred  of  his  having  been 
privy  to  both  proceedings.  It  appeared  that  the  distress  had  been 
taken  as  for  a  year*s  rent,  whereas  the  plaintiff  insisted  that  rent 
was  not  due  for  more  than  half  a  year.  The  learned  Judge  left 
the  case  to  the  jury  as  against  both  defendants.  Verdict  for  plain- 
tiff on  the  first  count,  against  both  defendants,  with  40/.  damages  ; 
for  the  defendants  on  the  second. 

UdaU  now  moved  for  a  new  trial,  on  the  ground  that  the  learned 
Judge  ought  to  have  directed  the  JU17  that  Tancred  was  entitled  to 
a  verdict,  there  being  no  evidence  against  him. 
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(Lord  Campbell,  Ch.  J. :  The  payment  into  Court  implies  that  a  Ley^and 
joint  wrong  was  committed,  and  affirms  that  the  payment  of  Is.  tancbed, 
covers  it. 

£rlk,  J. :    You  admit,  in  effect,  having  distrained  at  a  given  time 
for  a  given  sum.    The  plaintiff  may  say  "  that  damaged  me  to  the 
amoant  of  40^."     Whether  the  damage  exceeded  the  ^amount  paid       [  *666  ] 
in,  was  the  question  for  the  jury.) 

The  count  alleges  a  distraining  and  a  sale;  the  sale  is  aggra- 
vation. The  payment  into  Court  admits  only  so  much  as  is 
necessary  to  maintain  the  action;  in  the  present  case,  the  dis- 
training. That  is  the  substantive  grievance,  and  may  be  covered 
by  the  1«.  If  the  plaintiff  had  wished  to  charge  Tancred  with 
damages  for  the  matter  of  aggravation,  he  should  have  given 
evidence  to  connect  him  with  it. 

(WiOHTMAN,  J. :  There  is  no  aggravation  :  the  charge  is,  seizing 
and  selling  for  so  much  when  so  much  only  was  due. 

LoBD  Campbell,  Ch.  J. :  The  whole  is  charged  as  substantive 
wrong :  and  you  admit  that  you  are  privy  to  it.) 

In  Taylor  v.  Henniker  (i)  the  Coubt  say  :  "  Here  the  distress  was 
unlawful  in  its  inception,  being  for  more  than  was  due.  The  action 
is  at  common  law,  and  the  selling  under  the  distress  is  no  necessary 
part  of  the  cause  of  action  :  it  is  aggravation  only." 

(Lord  Campbell,  Ch.  J. :  A  count  may  be  so  framed  as  to  comprise 
several  causes  of  action,  though  one  might  be  sufficient :  and  pay- 
ment into  Court  may  admit  all.  The  question  here  is,  in  effect, 
whether  or  not  the  sale  is  alleged  as  a  wrong.) 

It  is  introduced  for  the  purpose  of  entitling  theplaintiff  to  damages : 
the  rule,  as  stated  in  Chitty  Jun.'s  Precedents  in  Pleading,  by 
Pearson  (p.  686,  2nd  ed.  (2) ),  being  that,  "if  there  has  been  a  sale, 
it  ought  to  be  averred,  or  damages  cannot  be  recovered  for  it." 

(Lord  Campbell,  Ch.  J.:  Is  it  said  that  the  only  purpose  for 
which  a  sale  is  averred  is  aggravation  ? 

Patteson,  J.:  In  an  action  for  negligence  in  not  sufficiently 
confining  a  cow,  the  count  alleged  that,  in  consequence  of  the  neglect, 

(1)  12Ad.  &BL488.  (2)  Citing    Thompion   v.    Wood,    4 

a  B.  493. 


662  1850.     Q.  B.     16  Q.  B.  666—668.  'r.r. 

Leylano     the  cow  ran  at,  gored  and  killed  plaintiflf's  cow:  and  it  *was  held 
Xanobkd.     that  the  defendant,  having  paid  money  into  Court,  could  not  give 
[  •667  ]      evidence  that  the  plaintiff's  cow,  after  being  hurt  by  defendant's 
cow,  was  killed  by  a  butcher  (i).) 

If  the  sale,  here,  is  relied  upon  as  a  substantive  ground  of  complaint, 
the  action  should  have  been  trespass :  Oargrave  v.  Smith  (2),  Thomp- 
Sony.  Wood{z).    *     *     * 

There  was  a  further  misdirection,  inasmuch  as  the  learned  Judge 
left  it  to  the  jury  to  say  whether  more  than  half  a  year's  rent  was 
due;  whereas  there  was  no  evidence  on  this  point:  and  it  was 
necessary  to  show  how  much  was  actually  due,  in  order  to  ascertain 
the  amount  of  damages.  If  damages  were  recoverable  at  all  here, 
any  beyond  nominal  ones  were  excessive. 

He  also  moved  that  judgment  might  be  arrested  if  the  Court 
should  think  that  the  action  ought  to  have  been  trespass ;  and  on 
the  ground  also  that  the  declaration  did  not  allege  malice,  as  was 
done  in  Taylor  v.  Henniker  (4). 

Lord  Campbell,  Ch.  J. : 

On  the  first  point  there  is  no  ground  for  a  rule.  Looking  to  the 
first  count,  we  find  that  two  wrongs  are  stated,  distraining  and 
selling.  The  payment  of  money  into  Court  admits  both  :  there  was 
no  need  of  further  proof  that  Tancred  was  accessory  to  them.  An 
action  might  have  been  brought  for  distraining  only :  but  a  subse- 
quent wrong  is  alleged,  and  admitted.  It  was  not  necessary  to  aver 
[  *66S  ]  malice.  A  *wrong  is  stated  for  which  the  plaintiff  is  entitled  to  a 
remedy :  there  was  no  necessity  for  adding  that  the  act  was  done 
maliciously.  I  agree  that  the  plaintiff  was  bound  to  show  by  what 
amount  the  distress  exceeded  the  rent  due:  and  we  will  enquire 
of  my  brother  Bolfe  whether  there  was  any  evidence  to  go  to  the 
jury  on  this. 

Pattbson,  J. : 

The  averment  of  sale  here  is  not  matter  of  aggravation:  and 
Tancred,  having  paid  money  into  Court,  cannot  deny  that  he  was 
party  to  the  selling. 

WlOHTMAN,   J. : 

It  is  clear  that  the  statement  of  a  sale  here  is  a  distinct  allegation, 

(1)  Lloyd  V.    Walkey,  9  Oar.  ft  P.  (3)  4  Q.  B.  493. 
771.  (4)  12  Ad.  ft  El  488. 

(2)  1  Salk.  221 
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and  not  matter  of  aggravation  merely.     For  the  objection  that  the      Lbtlamd 
action  ought  to  have  been  trespass  there  is  no  sufficient  authority  ;     xanokbd. 
and  there  is  no  reason  why,  if  goods  are  distrained  and  then  wrong- 
fully sold,  an  action  on  the  case  should  not  lie.    An  action  on  the 
case  lies  at  common  law  for  wrongfully  distraining ;  and  I  do  not 
see  why  it  should  not  lie  also  for  the  additional  wrong  of  selling. 

Erle,  J.  concurred. 

As  to  the  question  of  fact, 

Cur,  adv,  wit. 

LoBD  Gaupbbll,  Ch.  J.,  in  the  same  Term  (April  24th),  said  : 

My  brother  Bolfe  informs  us  that  there  was  evidence  that  only 

half  a  year's  rent  was  due. 

Rvle  refused  {\). 

IN    THE    EXCHEQUER    CHAMBER. 


(Ebrob  from  the  Quebn's  Bench.) 
TANCRED  AND  ARMITAGE  v.  LEYLAND.  "«». 

Nov  27 
(16  Q.  B.  669—681 ;  S.  0.  20  L.  J.  Q.  B.  316;  15  Jur.  394.)  185,   ' 

Declaration  in  case  alleged  that  plaintiff  held  a  messuage  as  tenant  to  *  ^* 

defendant  at  a  certain  rent,  but  defendant  took  goods  on  the  premises  as  a         .  "Ta^  ^ 
distress  for  arrears  of  rent  alleged  to  be  due,  and  afterwards  sold  the  goods 
as  such  distress  for  the  said  alleged  arrears,  whereas  a  small  part  only  of 
the  pretended  arrears  was  in  arrear.    There  was  no  allegation  that  the 
amount  taken  or  sold  was  unreasonable  in  respect  of  the  arrears  actually 
due.     The  defendant  paid  money  into  Court :  and,  issue  being  joined  on  a 
replication  of  damages  ultrdy  the  jury  found  damages  uUrd, 
The  Court  of  Q.  B.  having  given  judgment  for  plaintiffs : 
Judgment  reversed,  on  error  to  the  Exchequer  Chamber :     Held  by  the 
latter  Court  that 

1.  The  mere  taking  or  selling  on  a  claim  of  more  than  was  due  was  not 
actionable. 

2.  And  it  could  not  be  intended,  either  from  the  payment  into  Court  or 
the  verdict,  that  in  fact  the  amount  taken  or  sold  was  unreasonable  in 
reepect  of  what  was  actually  due. 

Judgment  having  been  entered  up  in  the  preceding  case  for  the 
plaintiff  below,  on  the  first  count,  the  defendants  below  brought 
error  in  the  Exchequer  Chamber.  Joinder.  The  case  was  argued 
in  the  sittings  in  error  after  last  Michaelmas  Term  (November  27th, 
1850),  before  Maule,  Gresswell  and  Talfourd,  JJ.,  and  Parke  and 
Piatt,  Barons. 

(1)  See  the  next  case. 
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Tanorbd  Peacock,  for  the  plaintiflfs  in  error  (defendants  below) : 

r. 

Lrtland.  After  the  verdict,  it  must  be  taken  as  a  fact  that  the  plaintififs  in 
error  distrained  for  more  than  was  due  :  and  the  question  is,  whether 
that  constitutes  a  ground  of  action.  The  declaration  contains  no 
averment  that  the  distress  was  unreasonably  large  in  respect  of  the 
rent  actually  due.  The  authority  relied  upon  by  the  defendant  in 
[  'fiTO  ]  error  is  Taylor  v.  Henniker  (i) ;  and  the  *plaintiflfs  in  error  now 
contend  that  that  decision  cannot  be  supported.  It  is  contrary  to 
the  opinion  intimated  by  Pabeb,  B.,  at  Nisi  Prius,  in  Wilkinson  v. 
Tary  (2) ;  but  in  that  case,  the  verdict  being  only  for  1».  damages 
on  the  questionable  count,  the  point  was  not  raised  in  banc.  In 
Avenell  v.  Croker  (3)  Lord  Tenterdbn  clearly  was  of  opinion  that, 
unless  a  defendant  had  taken  goods  to  a  value  unreasonable  in 
respect  of  the  rent  actually  due,  there  was  no  cause  of  action. 

(Maule,  J. :  From  his  language,  it  seems  that  he  understood  a 
count  like  the  first  count  here  as  complaining  explicitly  or  implicitly 
of  more  being  taken  than  was  actually  due  :  and,  if  the  count  can 
be  so  understood,  it  is  good  after  verdict.) 

It  is  probable  that  there  were  counts  in  that  case  for  excessive 
distress. 

(Talfoubd,  J. :  The  jury  have  found  an  actual  damage  of  402.) 

The  record  shows  that  they  considered  that  damage  might  arise 
from  merely  distraining  for  more  than  is  due  :  that  is  open  to  the 
objection  now  taken.  The  earliest  precedent  which  has  been  found 
of  this  form  of  declaration  is  in  8  Wentworth's  Pleading  (4) :  there 
is  also  a  precedent  in  Ghitty  on  Pleading  (6).  In  Taylor  v.  Hen- 
niker (o)  the  Court  say :  "  the  distress  was  unlawful  in  its  inception, 
being  for  more  than  was  due."  But  that  shows  no  damage :  unless 
more  be  taken  than  is  actually  due,  the  tenant  is  not  injured  by  the 
landlord's  assertion  as  to  the  amount.  A  landlord  may  distrain  for 
heriot  service  and  yet  avow  for  rent  arrere.  The  action  for  taking 
unreasonable  distress  is  founded  on  the  Statute  of  Marlebridge, 
62  Hen.  III.  c.  4 ;  but  the  unreasonableness  there  depends  on  the 
[  *67i  ]      excess  of  *what  is  taken  above  what  is  due,  not  on  the  difference  of 

(1)  12  Ad.  ft  El.  488.  to  find  this  precedent.    See  8  Went. 

(2)  1  Moo.  &  Rob.  377.  PL  429.  439  &c. ;  9  ib.  84. 

(3)  Moo.  &  Mai.  172.  (6)  Vol.  2,  p.  636  (7th  ed.). 

(4)  The  reporters  have  been  unable  (6)  12  Ad.  &  El.  p.  491. 
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what  is  said  to  be  due  and  what  is  due  in  fact.    If  a  party  who  has      Tanored 
distrained  be  sued  simply  for  distraining,  he  may  justify,  provided     letlakd. 
any  thing  be  due :  if  he  take  more  than  is  reasonable  in  respect  of 
what  is  due,  he  may  be  sued  expressly  for  that :  but  this  is  a  third 
case,  where  the  party  distraining  is  sued  merely  for  having  alleged 
that  more  is  due  than  is  really  so.     The  party  distrained  on  is  not 
prevented  from  tendering  what  is  actually  due  :  if  he  does  so,  what- 
ever be  claimed,  and  the  goods  are  afterwards  taken,  the  taking  is 
milawful ;  if  the  tender  be  made  after  the  taking  and  before  the 
impounding,  the  detaining  is  unlawful.     To  such  a  tender  it  would 
be  no  answer  that  more  had  been  claimed,  any  more  than  to  a 
declaration  for  distraining  when  no  rent  was  due  it  would  be  an 
answer  that  some  rent  was  claimed.     In  Taylor  v.  Henniker{l)  it 
was  suggested  that  distraining  for  too  much  might  affect  the  amount 
of  the  replevin  bond :  but  the  bond  is  taken  for  double  the  value  of 
the  goods  distrained,   not  with    reference  to  the  rent  claimed. 
Before  1  stat.  2  W.  &  M.,  c.  6,  an  action  might  be  maintained  for 
taking  too  large  a  distress ;  since  the  statute,  an  action  will  lie  for 
not  paying  over  the  surplus  after  sale.     In  Lynne  v.  Moody  (2)  it  is 
said  by  the  Court  that  for  an  excessive  distress  trespass  does  not 
lie,  but  only  a  special  action  founded  on  the  Statute  of  Marlebridge, 
because  at  common  law  a  man  might  take  a  distress  of  more  value 
than  the  rent,  to  compel  the  tenant  to  pay.    It  is  not  important  to 
inquire  whether  that  view  be  strictly  correct. 

(Maulb,  J. :  In  old  times,  statutes  were  often  passed  simply  to 
assert  the  existing  *law ;    sometimes  it  is  enacted  that  former      [  *672  ] 
statutes  shall  be  put  in  force.) 

In  Crowiher  v.  Ramsbottom  (8)  defendants,  being  sued  in  trespass 
for  taking  cattle,  justified  under  the  precept  of  the  sheriff  for  attach- 
ment upon  a  juitticies :  and,  issue  being  joined  upon  De  injundy  it 
was  held  that  the  plea  was  not  negatived  by  evidence  that  the 
defendants  professed  to  take  for  another  purpose  :  and  Lord  Kenyon 
said :  ''  I  never  understood  that  a  man  was  obliged  to  justify  a 
distress  for  the  cause  which  he  happened  to  assign  at  the  time  it 
was  made.  If  he  can  show  that  he  had  a  legal  justification  for 
what  be  did  that  is  sufficient.  A  man  may  distrain  for  rent,  and 
avow  for  heriot  service."  That  being  the  law  in  trespass  and 
replevin,  is  it  otherwise  in  case  ? 

(1)  12  Ad.  &  El.  489.  (3)  4  B.  R  540  (7  T.  B.  664). 

(2)  2  Str.  861. 
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Tancred         (Talfourd,  J. :  The  declaration  complains  of  both  the  taking  and 
Leyland.     ^^^  sale.) 

The  sale  is  not  said  to  have  been  excessive  in  respect  of  what  was 
due :  an  allegation  of  special  damage  might  have  raised  a  cause  of 
action ;  but  there  is  none :  it  is  not  even  said  that  the  act  was 
malicious. 

(Platt,  B.  :  The  declaration  alleges  a  sale  for  more  than  was  due. 

Parke,  B.  :  It  is  not  said  that  the  value  of  what  was  sold  was 
more  than  was  due.) 

It  is  not :  and,  had  the  fact  been  so,  the  complaint  would  have  been, 
not  for  taking  or  selling  for  greater  arrears  than  were  due,  but  for 
taking  or  selling  more  than  to  the  amount  due.  A  man  who  arrests 
by  an  illegal  warrant,  having  also  a  legal  one,  may  justify  under 
the  latter :  Dr.  GrenviUe  v.  The  College  of  Physicians  (1).  In  Ether- 
ton  V.  Popplewell{2),  where  trespass  was  held  to  lie  against  a 
landlord  who,  on  making  a  distress  in  a  house,  took  possession  of 
the  house.  Lord  Eenyon  said:  *'If  the  question  had  depended 
[  •673  J  *merely  upon  the  extent  for  which  the  distress  was  declared  to  be 
taken  at  the  time,  it  might  have  admitted  of  a  different  considera- 
tion ;  for  certainly  the  party  would  not  have  been  concluded  by 
that  declaration ;  for  a  person  may  distrain  for  one  thing,  and 
justify  for  another." 

The  payment  into  Court  admits  only  the  facts  charged  in  the 
declaration :  the  question  is,  whether  those  facts  show  a  cause  of 
action.  The  defendants  below  say  only  that  Is.  will  cover  all  the 
damages  sustained  by  reason  of  the  matters  alleged :  that  leaves  it 
open  to  them  to  contend  that  no  legal  damage  can  be  sustained  by 
reason  of  such  matters.  If  the  plaintiff  below  had  demurred  to 
the  plea  of  payment,  the  declaration  might  have  been  impeached. 
A  legal  proposition  cannot  be  made  the  subject  of  an  admission  on 
the  record.  And  similar  reasoning  is  applicable  to  the  finding  of 
the  jury,  as  has  been  previously  pointed  out.  The  verdict  will  not 
help,  either  by  the  Statute  of  Jeofails  or  common  law. 

Cowling,  contrh : 
This  form  of  declaring  has  been  recognised  for  several  years. 
(1)  12  Mod.  386,  387.  (2)  6  H.  B.  236  (1  East,  139,  142). 
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(Maulb,  J. :  The  count  has  been  joined  with  good  counts.  Tancbbd 


r. 
LSTLAKD. 


Pabke,  B.  :  I  think  in  the  earlier  precedents  it  used  to  be  said 
that  the  distress  was  detained  till  more  than  the  arrear  was  paid.) 

The  decisions  at  Nisi  Prius  are  not  entitled  to  the  same  weight  as 

Taylor  v.  Henniker  (i),  which  was  a  judgment  in  banc  given  after 

time  taken  for  consideration.     In   Carter  v.  Carter  {2)  the  first 

count  was  as  here;  and  the  judgment  for  the  plaintiff  appears  to 

have  proceeded  on  that  count.    It  is  true  that  no  action  will  lie  for 

pretending  *that  more  was  in  arrear  than  really  was  due :  but  the       [  *674  ] 

count  here  is  not  for  the  assertion,  but  for  the  act  of  seizing 

accompanied  by  a  claim  which  characterizes  the  whole  act.    There 

is  injuria,  because  a  party  has  no  right  to  distrain  for  more  than  is 

due.    There  is  also  damnum.    It  is  true  that  a  tender  of  what  is 

due  is  enough.    But,  the  distress  being  taken  for  more  than  is  due, 

if  the  party  distrained  on  tendered  the  amount   for  which  the 

distress  was  taken  and  the  distrainor  accepted  that,  the  money 

could  not  be  got  back.    On  the  other  hand,  if  the  distrainee  offer 

less,  the  distrainor  will  not  receive  it.     The  distrainee  may  indeed, 

in  that  case,  bring  his  action  ;  but  the  distress  is  held  against  him 

in  the  meanwhile. 

(Parke,  B.  :  You  might  equally  say  that  in  a  common  case  of 
debt,  if  the  creditor  claim  too  much,  he  will  probably  repel  a  tender 
of  the  real  debt.) 

A  damage  may  also  arise  in  respect  of  the  replevin  bond,  under 
stat.  11  Geo.  II.  c.  19,  s.  28.  It  is  true  that,  as  has  been  said  on 
the  other  side,  the  bond  is  to  be  taken  in  double  the  value  of  the 
goods  distrained.  But  it  is  to  secure  all  that  is  due,  if  covered  by 
the  goods :  Hunt  v.  Round  (3),  Miers  v.  Locktvood  (4).  The  facility 
of  obtaining  sureties  will  therefore  be  materially  affected  by  the 
amount  for  which  the  distress  is  made. 

(PiiATT,  B. :  Damage  in  fact  is  admitted.) 

It  is.  The  doctrine  laid  down  in  Lynne  v.  Moody  (6)  is  in  favour  of 
the  defendant  in  error.  It  is  there  said  that  "  at  common  law  the 
party  might  take  a  distress  of  more  value  than  the  rent,  so  as  to 

(1)  12  Ad.  &  El.  488.  (4)  9  Dowl.  P.  C.  975. 

(2)  80  B.  B.  677  (6  Bing.  406).  (5)  2  Str.  851. 

(3)  2  Dowl.  P.  0.  558. 
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Takcrbd  make  it  more  eligible  for  the  party  to  redeem  the  goods  by  payment 
LvTLAND.  of  the  rent."  So  that,  before  the  Statute  of  Marlebridge,  a  tenant, 
[  '675  ]  by  the  taking  *of  an  excessive  distress,  might  be  constrained  to 
pay  what  was  claimed.  And  this  shows  what  sort  of  excess  the 
statute  meant  to  restrain,  namely,  an  excess  in  the  claim  made  on 
distraining.  If  the  question  were  res  integra^  there  might  be  good 
ground  for  contending  that  trespass  would  lie  in  such  a  case.  In 
Rogers  v.  Birkmire  (i)  separate  tenements  were  demised  at  separate 
rents:  and  it  was  held  that  the  lessor  was  liable  in  trespass  for 
distraining  on  one  for  the  aggregate  of  the  rents;  and  a  plea 
justifying  the  seizure  as  for  both  rents  was  held  bad.  That  is  the 
principle  for  which  the  defendant  in  error  now  contends.  The 
case  is  recognized  as  law  in  note  (2)  to  Poole  v.  Longuevill  (2)  and 
in  Governors  of  Bristol  Poor  v.  Wait  (3). 

(Parke,  B.  :  A  plea  must  be  wholly  good ;  and  in  Rogers  v.  Birk- 
mire(i)  the  plea  was  bad  as  to  part;  because  a  distress  on  one 
tenement  for  rent  due  in  respect  of  another  is  illegal. 

Maulb,  J.:  The  defendant  there  might  have  pleaded  that  he 
distrained  only  for  what  was  due  in  respect  of  the  particular 
tenement:  but  he  did  not  do  so.) 

The  case  meets  the  argument  that,  where  any  rent  is  due,  no 
action  lies  except  under  the  Statute  of  Marlebridge.  An  assize 
lay  at  common  law  against  the  lord  for  often  distraining:  Jehu 
Webb's  case  (4) ;  and  so  do  both  case  and  trespass  now,  for  that,  or 
for  distraining  after  tender :  Smith  v.  Goodwin  (5),  Branscomb  v. 
Bridges  (6),  Holland  v.  Bird  (7).  It  is  argued  that  a  man  may  dis- 
train for  one  thing  and  justify  or  avow  for  another :  and  that  is 
true,  as  to  trespass  or  replevin,  where  the  question  respects  the 
[  *676  ]  *right  to  distrain  at  all :  but  the  argument  is  inapplicable  to  an 
action  shaped  in  case  for  the  excess. 

But,  further,  after  money  paid  into  Court  and  a  verdict  for 
damages  tUtrciy  it  must  be  assumed  that,  if  no  damage  can  accrue 
to  the  distrainee  unless  there  have  been  taken  goods  of  unreason- 
able value  in  respect  of  the  rent  really  due,  there  has  been  such 
taking  in  fact.  And  in  so  doing  the  distrainor  would  have  done 
no  more  than  what  he  professed  to  do.    The  remark  from  the  Bench, 

(1)  Oa.  K.  B.  temp.  Hardw.  245;         (4)  8  Co.  Bep.  45  b,  60  a. 

8,  a,  more  shortly,  2  Str.  1040.  (d)  38  U.  E.  272  (4  B.  &  Ad.  413). 

(2)  2  Wma.  Saund.  284.  (6)  25  B.  B.  835  (1  B.  &  C.  145). 

(3)  1  Ad.  &  M.  264,  282  (7)  10  Bing.  15. 
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(hat  Lord  Tentbrdbn,  in  Avenell  v.  Croker  (i),  mast  have  thought  Tanobkd 
that  this  was  the  effect  of  such  a  count  as  the  present,  seems  to  be  lbtlamd. 
well  founded ;  for,  though  in  that  case  there  may  have  been  counts 
in  another  form,  not  stated  in  the  report,  it  was  clearly  on  the 
first  count  that  the  question  turned.  In  Crowder  v.  Self  (2),  where 
Lord  Abinqbb  held  that,  though  a  warrant  of  distress  named  too 
high  a  sum,  the  action  lay  not  unless  an  excessive  sum  had  been 
taken,  the  declaration  seems  to  have  been  in  the  ordinary  form,  for 
an  excessive  distress,  under  the  Statute  of  Marlebridge :  to  prove 
such  a  charge,  of  course  it  must  be  shown  that  too  much  was 
taken :  but,  if  the  declaration  was  framed  as  in  this  case,  then  the 
same  argument,  as  to  the  effect  of  the  payment  and  verdict,  arises 
upon  that  case  as  upon  AveruU  v.  Croker  (1).  Further,  the  declara- 
tion here  shows  that  there  was  a  sale  for  an  excessive  amount ;  and 
for  that  an  action  lies  by  stat.  11  Geo.  II.  c.  19,  s.  19. 

Peacock,  in  reply: 

In  Carter  v.  Carter  (3)  there  were  counts  for  an  excessive  distress, 
and  for  a  wrongful  distress :  this  question  was  not  before  the 
Court :  and  *Bbst,  Ch.  J.  said :  "  Several  of  the  counts  are  appli-  [  •677  ] 
cable."  **  Sold  "  **  for  the  said  alleged  arrears  of  rent"  can  mean 
no  more  than  "  sold  in  order  to  raise ;"  it  would  not  be  necessary, 
in  order  to  satisfy  this  allegation,  to  prove  that  more  was  actually 
raised  than  was  due. 

(Maulb,  J. :  More  must  almost  always  be  sold  than  is  actually 
dae ;  the  distrainor  cannot  hit  the  precise  sum ;  and,  besides, 
there  may  be  only  an  indivisible  chattel  on  the  premises.) 

The  argument,  that  the  distrainee  is  damaged  because  his  right  to 

tender  the  rent  is  interfered  with  by  the  excessive  claim,  would 

prove  that  there  is  a  right  of  action  for  demanding  too  large  a  debt 

or  furnishing  too  large  particulars  of  demand.    As  to  the  supposed 

increased  difficulty  of  procuring  sureties  to  the  replevin  bond,  the 

distrainee  had  here  no  right  to  replevy  at  all ;  for  it  is  admitted 

that  some  rent  was  due.    *    *     * 

Cur.  adv,  vtdt. 

Pabkb,  B.,  in  this  vacation  (February  Ist),  delivered  the  judgment       [  678  ] 
of  the  CouBT : 

On  the  argument  before  us,  it  was  contended  that  the  first  count 

(1)  Moo.  &  Mai.  172.  190). 

(2)  62  K.  B.  792  (2  Moo.  &  Rob.  (3)  30  R.  R.  677  (6  Ring.  406). 
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Tancbed     of  the  declaration  was  bad,  inasmuch  as  it  disclosed  no  caase  of 
Letland.     action,  as  no  legal  injary  was  shown  to  have  been  committed  by  the 
plaintiff  below. 

The  first  count  alleges,  as  the  cause  of  action :  first,  that  the 
defendants  took  certain  goods  as  a  distress  for  certain  arrears  of 
rent,  then  claimed  and  pretended  by  the  defendant  to  be  due  to 
him,  whereas  part  only  of  the  rent  was  due ;  and,  secondly,  that 
he  wrongfully  sold  the  said  goods,  as  such  distress,  for  the  said 
alleged  arrears  and  costs. 

As  some  rent  is  admitted  to  have  been  due  at  the  time  of  the 
distress,  the  distress  itself  was  not  a  wrong  to  the  plaintiff  below ; 
there  is  no  allegation  that  an  unreasonable  quantity  of  goods  were 
taken,  so  as  to  constitute  an  excessive  distress;  and  the  only 
questions  are,  whether  the  fact  of  making  a  distress  for  rent,  some 
rent  being  due,  is  rendered  illegal  by  being  accompanied  by  a  claim 
or  pretence,  by  the  defendant,  that  more  was  due  than  really  was 
[  *679  ]  due,  or  by  being  followed  by  a  sale  ^of  the  goods  distrained  for  those 
pretended  arrears,  in  the  manner  described  in  the  latter  part  of  the 
first  count. 

It  cannot  be  disputed  that  the  untrue  claim  or  pretence  may  give 
a  cause  of  action,  as  all  untrue  statements  may,  if  all  the  circum- 
stances should  occur  with  respect  to  it  which  are  necessary  to  make 
a  false  representation  actionable ;  and,  amongst  others,  if  it  had 
been  followed  by  any  special  damage,  as  if,  for  instance,  the  tenant 
had  been  prevented  thereby  from  obtaining  sureties  to  join  in  the 
replevin  bond,  some  friends  being  ready  to  join  in  a  bond  to  secare 
the  true  amount,  who  would  not  join  in  one  to  secure  the  amount 
claimed.  Nor  can  it  be  disputed  that,  if  a  larger  quantity  of  the 
goods  so  taken  than  was  sufficient  to  raise  the  amount  of  the  rent 
in  arrear,  and  legal  costs,  had  been  subsequently  sold,  such  excessive 
sale  would  have  been  illegal  and  actionable.  But  it  was  contended 
for  the  plaintiffs  in  error  that,  putting  the  construction  the  most 
favourable  to  the  plaintiff  below,  on  the  allegation  in  the  first  count 
as  to  the  sale,  it  had  no  such  import. 

We  agree  that  every  intendment  is  to  be  made  for  the  plaintiff, 
and  that  the  declaration  is  to  be  construed  to  contain  a  sufficient 
cause  of  action,  after  pleading  over,  if  it  be  reasonably  capable  of 
such  a  construction ;  but  we  think  this  allegation  cannot  be 
reasonably  so  understood. 

The  averment  is,  simply,  that  the  goods  distrained  were  sold  for 
the  said  arrears,  and  costs ;  that  is,  for  the  purpose  of  satisfying 
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the  said  alleged  arrears  and  costs,  not  for  a  sum  eqaal  to  the  said     Tanoked 
arrears  and  costs,  or  so  as  to  raise  the  said  arrears :  there  is  no     letland. 
express  or  implied  averment  that  more  goods  were  sold  than  were 
necessary  *to  raise  the  amount  of  the  arrears  actually  due,  and      [  *680  ] 
costs;  and  all  that  need  have  been  proved,  if  the  allegation  had 
been  traversed,  was,  that  he  sold  the  goods  seized  for  the  purpose 
of  paying  the  arrears  &c. ;  and,  consequently,  by  the  plea,  nothing 
more  is  admitted. 

That  being  so,  the  only  remaining  question  is,  whether  the 
simple  fact  of  making  a  distress,  accompanied  by  an  untrue  claim 
or  pretence  that  more  was  due  than  really  was  due,  is  actionable. 
It  is  said  that  it  was  so  at  common  law :  and  the  argument  is 
therefore  founded  on  the  supposition  that  the  common  law  casts  a 
daty  on  a  landlord  distraining  to  inform  the  tenant  what  is  the 
arrear  of  rent  for  which  he  distrains. 

We  think  that  the  common  law  casts  no  such  obligation  on  the 
distrainor.  It  has  been  expressly  laid  down  that,  if  the  lord 
distrain  for  rents  or  services,  he  has  no  occasion  to  give  notice  to 
the  tenant  for  what  thing  he  distrains ;  for  the  tenant,  by  intend- 
ment, knows  what  things  are  in  arrear  for  his  lands :  1  Bol.  Abr. 
674  (i) :  and  the  authority  for  this  is  Year  B.  Pasch.  45  Edw.  III. 
fol.  9  A.  pi.  18 ;  where  Lord  Chief  Justice  (2)  Fyncheden,  in  answer  to 
the  argument  that  the  lord,  on  the  taking  of  a  distress,  ought  to 
give  notice  to  the  tenant  of  the  cause  of  the  taking,  says  it  is  not  so, 
for  the  tenant  is  always  held,  by  common  intendment,  to  know  what 
things  are  in  arrear  from  his  land,  as  rent  and  service  &c.  This  is 
adopted  by  Lord  Chief  Baron  Gilbert  :  Gilbert  on  Distresses,  48  (8). 

The  defendant,  however,  relies  upon  the  decision  of  a  similar 
question  by  the  Court  of  Queen's  Bench  in  the  case  of  Taylor  v. 
Henniker  (4),  in  which  it  was  laid  down  *that  a  distress  under  [  '681  ] 
pretence  that  more  was  due  than  really  was  due  was  unlawful  in 
its  inception,  the  sale  being  mere  matter  of  aggravation.  We  do 
not  think  that  case  was  well  decided.  On  the  argument,  no 
authority  was  cited  in  favour  of  the  decision ;  and  those  above 
referred  to,  in  BoIle*s  Abridgment  and  the  Year  Book,  were  not 
brought  before  the  Court.  Some  Nisi  Prius  authorities,  which 
were  cited,  were  in  favour  of  the  defendant;  that  of  Lord  Tbn- 
TEBDBN  in  the  case  of  AveneU  v.  Croker  (5),  in  particular.    And  that 

(1)  Tit.  Distreas  (S.)  pi.  1.  (4)  12  Ad.  &  El.  488. 

(2)  Of  the  Common  Pleas.  (6)  Moo.  &  Mai.  172. 
V3)  Ed.  17d7. 
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Taiucrkd     of  Lord  Abikqeb  in  Crowder  v.  Self{\)  was  not  cited.    We  are  not 
Lbyland.     satisfied  with  that  decision  of  the  Queen's  Bench ;  and  think  that 
it  should  be  overruled. 
The  judgment,  therefore,  in  the  present  case  must  be  reversed. 

Jvdgment  reversed. 


IN    THE    QUEEN'S   BENCH. 

* 

1861.  EDWARD  BROWN   v.  KAY  CLEGG. 

Feb,  10,  22. 

1  (16  Q.  B.  681— 689.) 

I-  ^^^  J  Trespass  against  the  Commissioners  for  executing  the  Oldham  Police 

Act  (7  GK)0.  IV.  c.  cxyii.)i  for  breaking  plaintLff*s  close  and  lowering  his 
soil.  Plea,  justifying  the  acts  as  done  in  lowering  a  street  under  powers 
given  by  sect.  53  of  that  statute  (substantially  the  same  as  stat.  10  &  II 
Vict.  c.  34,  8.  51). 

Beplication :  De  injuria.  New  assignment,  that  defendants  entered  for 
other  purposes,  and  lowered  the  soil  in  excess.  Plea  to  the  new  assign- 
ment :  Not  guilty. 

On  the  trial,  it  appeared  that  the  plaintiff's  close  was  part  of  a  new 
street;  that  the  defendants  had  caused  it  to  be  paved  and  lowered  in  a 
manner  that  would  have  been  justified  if  it  had  been  an  old  street,  or  hnd 
been  previously  brought  under  their  management : 

Held,  that  the  powers  given  to  the  Commissioners  by  sect.  53  were  not 
applicable  to  such  a  new  street,  and  that  plaintiff  was  entitled  to  recover. 

Trespass  against  the  Oldham  Polled  Commissioners,  sued  by  their 
[  *682  ]  clerk  in  pursuance  of  a  power  in  the  ^Oldham  Police  Act, 
7  Geo.  IV.  c.  cxvii.  (local  and  personal,  public  (2)).  Ist  count,  for 
breaking  plaintiff's  close  on  the  east  side  of  Greaves  Street  in 
Oldham,  and  digging  the  soil  there.  2nd  count,  for  a  similar 
trespass  in  a  close  on  the  west  side  of  Greaves  Street.  The  only 
further  pleadings  which  it  is  necessary  to  notice  were  the  following. 

Plea  5,  to  the  first  count :  That  the  locus  in  quo  was  part  of  a 
public  street  called  Greaves  Street,  within  Oldham:  that  the 
Commissioners,  at  a  meeting,  resolved  that  it  was  necessary  and 
proper  to  cause  the  street  to  be  paved  &c.,  and  the  ground  thereof 
to  be  lowered  and  altered ;  and  that  they  did  accordingly  cause  the 
street  to  be  paved  &c.,  and  the  ground  thereof  to  be  lowered  and 
altered,  and  in  so  doing  committed  the  trespasses,  doing  no 
unnecessary  damage.  Beplication:  De  injuria.  Issue  thereon. 
New  assignment  of  other  trespasses  and  to  a  greater  extent  than 

(1)  62  E.  B.  792  (2  Moo.  &  Rob.      ing,  cleansing  and  improving  the  towu 
190).  of  Oldham  in  the  county  of  liancaster, 

(2)  *'ror  paving,  watching,  light-      and  for  regulating  the  police  thereof," 


VOL.  Lxxxm.l     1851.     Q.  B.     16  Q.  B.  682—688.  678 

jnstified  in  the  fifth  plea.    Flea  to  the  new  assignment :  Not  guilty.       Brown 
Issue  thereon.  Clkgo. 

Flea  10,  to  the  second  count,  was  the  same  with  plea  5  to  the 
first  count,  in  all  respects  material  to  this  report,  and  gave  rise  to 
similar  issues. 

On  the  trial,  before  Cresswell,  J.,  at  the  Liverpool  Summer 
Assizes,  1850,  the  defendant  relied  upon  the  above  mentioned  Act, 
7  Geo.  rV.  c.  cxvii.  It  provides,  in  several  clauses,  for  paving  and 
maintaining  the  streets.  The  sections  material  to  the  present 
report  are  the  following : 

Sect.  53  enacts :  "  That  it  shall  and  may  be  lawful  to  and  for  the 
said  Commissioners,  and  they  are  hereby  authorized,  empowered, 
and  required,  ♦from  time  to  time,  when  and  so  often  and  in  such  [  •683  J 
manner  as  tliey  shall  think  proper  and  necessary,  to  cause  the 
present  and  the  future  streets,  highways,  lanes,  passages,  and  other 
pablic  places,  as  well  carriage  as  footways,  within  the  said  township, 
and  each  and  every  of  them,  and  each  and  every  or  any  part  or  parts 
thereof  respectively,  to  be  paved,  flagged,  or  otherwise  constructed, 
repaired,  and  amended,  supported  and  kept  in  good  order  and 
condition,  and  the  same,  and  the  pavements,  flagging,  and  other 
materials  thereof,  to  be  taken  up  and  relaid,  and  the  ground  or 
soil  thereof  to  be  raised,  lowered,  or  altered,  from  time  to  time, 
and  in  such  manner  and  with  such  materials  as  they  the  said 
Commissioners  shall  think  fit." 

Sec.  54.  "  That  when  any  new  streets,  ways,  or  passages,  as  well 
carriage  as  footways,  already  laid  out  or  hereafter  to  be  laid  out 
within  the  said  township,  and  each  and  every  of  them,  and  each 
and  every  or  any  part  or  parts  thereof,  shall  be  well  and 
sufficiently  made,  soughed,  paved,  flagged,  or  otherwise  constructed, 
repaired,  amended,  and  put  in  good  order  and  condition,  in  such 
manner  and  with  such  materials  and  with  such  public  drains 
therein  as  shall  be  satisfactory  to  the  said  Commissioners,  it  shall 
be  lawful  to  and  for  the  said  Commissioners,  or  any  seven  "  <S^.» 
"  at  any  meeting  "  &c.,  "  upon  the  application  of  the  owner  or 
owners  of  the  soil  of  such  streets,  and  the  occupier  or  occupiers  of 
the  several  messuages,  buildings,  and  tenements  respectively,  being 
in  or  adjoining  such  streets,  public  ways  or  passages,  or  of  the 
greater  part  in  number  and  value  "  &c.,  "  to  declare  such  streets, 
ways,  or  passages  to  be  highways,  and  from  and  after  such  declara- 
tion made,  and  publication  thereof  by  notice  "  &c.  as  by  the  Act 
directed, ''  the  same  and  each  of  them  shall  be  deemed  and  takeq 

B.B. VOTi.  T.XXXIIL  48 
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Brown  to  be  public  highways  to  all  intente  and  purposes,  and  repaired  and 
Cleog.  ^^pt  in  repair  by  the  said  Commissioners  under  and  by  virtue  of 
the  powers  and  provisions  of  this  Act :  Provided  always,  that  the 
said  Commissioners  shall  not  be  empowered  to  make  such  declara- 
tion of  or  concerning  any  front  streets,  public  ways,  or  passages, 
which  shall  be  of  less  width  than  twelve  yards  in  the  narrowest 
part  thereof,  or  of  and  concerning  any  back  streets  which  shall  be 
of  less  width  than  eight  yards  in  the  narrowest  part  thereof ;  except 
such  streets  as  were  actually  laid  out  and  begun  to  be  built  upon 
previous  to  the  passing  of  this  Act.'' 

Sec.  55.  "  That  it  shall  and  may  be  lawful  to  and  for  the  said 
Commissioners,  and  they  are  hereby  required,  at  any  meeting  to  be 
by  them  held  under  this  Act,  to  cause  all  such  parts  of  the  public 
streets,  ways,  and  passages  within  the  said  township  which  are  now 
built,  but  not  paved,  flagged,  and  cleansed,  and  all  such  other 
pubUc  streets,  ways,  and  passages  within  the  said  township  which 
are  now  making  or  being  built  upon,  or  which  may  hereafter 
be  made  and  built  upon,  and  all  other  streets,  lanes,  avenues, 
ways,  or  passages  within  the  said  township,  which  are  now 
[  *684  ]  making  *or  being  built  upon,  or  shall  or  may  hereafter  be 
made  or  built  upon,  but  not  laid  open  to  the  public,  which  now 
have  or  shall  hereafter  have  messuages  or  other  buildings  erected 
at  the  respective  sides  thereof,  which  buildings,  with  the  respective 
yards,  courts,  gardens,  and  other  conveniences  thereto  belonging, 
shall  be  fronting  to  the  said  last  mentioned  respective  streets, 
avenues,  or  passages,  to  the  extent  of  two  third  parts  of  the  aggregate 
length  of  such  last  mentioned  streets,  avenues,  ways,  or  passages, 
either  in  a  continued  line  or  not,  and  whether  inclosed  or  not,  to  be 
made,  paved,  set,  flagged,  and  cleansed,  or  otherwise  repaired, 
amended,  supported,  and  put  in  good  order  and  condition,  in  such 
manner  and  with  such  materials,  and  with  such  and  so  many  soughs, 
sewers,  gutters,  sinks,  drains,  or  watercourses,  in,  through,  over, 
or  under  the  same,  as  to  them  the  said  Commissioners  or  their 
surveyor  or  surveyors  shall  seem  meet  and  necessary;  and  the 
charges  or  expenses  attending  or  in  any  manner  relating  to  such 
new  pavements,  flaggings,  cleansings,  drainings,  or  otherwise 
putting  into  good  repair  and  condition,  shall  be  paid  and  reim* 
bursed  to  the  said  Conunissioners  by  the  owners  or  occupiers  of  the 
houses,  buildings,  courts,  yards,  gardens,  ground,  or  land,  within 
or  adjoining  the  said  streets,  ways,  and  passages  so  to  be  new  made, 
paved,"  &c., "  or  otherwise  repaired/'  &c.,  '*  and  put  in  good  order  '* 
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ic.,  "  each  and  every  such  owner  or  occupier  paying  an  equal  share  Bbowh 
or  proportion  thereof,  according  as  such  new  making,  paving,"  &c.  eiisoo. 
**  is  or  shall  be  either  before,  behind,  or  at  the  side  of  his,  her,  or 
tiieir  house  or  houses,  building  or  buildings,  courts,  yards,  gardens, 
ground,  or  land  as  aforesaid ;  and  such  share  shall  be  ascertained 
by  the  surveyor  or  surveyors  of  the  said  Commissioners,  to  be 
appointed  under  and  by  virtue  and  in  pursuance  of  this  Act;  and 
if  any  such  owner  or  occupier  shall  at  any  time  neglect  or  refuse  to 
pay  such  charges  and  expenses  within  fourteen  days  after  the  same 
shall  have  been  demanded  "  &c. ;  levy  to  be  made  by  distress  and 
sale,  as  for  other  rates  authorized  by  this  statute  to  be  raised  &c. 

Sect.  56.  ''Provided  always,  and  be  it  further  enacted.  That 
before  the  said  Commissioners  shall  cause  the  said  public  streets, 
ways,  and  passages  within  the  said  township  which  are  now  built 
upon,  but  not  made,  paved,  flagged,  cleansed,  or  otherwise  put  into 
good  order  and  condition,  and  all  such  other  streets,  avenues,  ways, 
and  passages  within  the  said  township  which  are  now  making  or 
being  built  upon,  or  may  hereafter  be  made,  laid  out,  or  built  upon, 
or  such  parts  thereof  respectively  as  may  require  the  same,  to  be  so 
made,  paved,"  <&c., "  or  otherwise  repaired,  amended,  supported,  and 
put  in  good  order  "  &c.,  ''  in  such  manner,  and  with  such  materials, 
and  with  such  and  so  many  soughs,  gutters,''  &c.,  '*  as  to  them  the 
said  Commisssioners  shall  seem  meet  and  necessary  as  aforesaid, 
they  shall  in  the  first  place  cause  their  surveyor  or  surveyors  to  give 
or  leave  a  notice  "  &c.,  *'  to  or  at  the  last  usual  place  of  abode  of  the 
owner  or  owners  or  *occupier  or  occupiers  of  each  and  every  house,  [  ♦685  ] 
building,  tenement,  parcel  of  ground,  land,  or  hereditaments  within 
the  said  streets,  avenues,  ways,  or  passages  so  to  be  paved,"  &c.  "  or 
otherwise  put  into  good  order  "  &c.,  ''requiring  him,  her,  or  them 
to  make,  pave,  flag,"  &c.  "or  otherwise  repair,"  &c.,  "and  put  the 
same  into  good  order  and  condition,  in  such  manner  and  with  such 
materials  as  they  shall  direct,  either  before,  behind,  or  at  the  side 
of  his,  her,  or  their  house,  building,  ground,"  &c.  "  (as  the  case  may 
be  or  require) ;  and  in  case  any  such  owner  or  occupier  shall 
neglect  or  refuse,  for  the  space  of  six  calendar  months  next  after 
the  receipt  of  such  notice,  or  the  same  being  so  left,"  "  to  make, 
pave,"  &c.  "or  otherwise  repair,"  &c.  "  and  put  the  same  into  good 
order,"  &c.  "  in  such  manner  and  with  such  materials  as  the  said 
Commissioners  shall  direct,  either  before,  behind,"  &c. "  as  aforesaid," 
**  it  shall  and  may  be  lawful  to  and  for  the  said  Commissioners, 
and  they  are  hereby  required,  to  cause  the  same  to  be  done  in  such 

48-2 
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Brown       manner'*  &c.  as  they  shall  direct,  and  to  recover  the  expenses 
Clicgg*       fi^om  such  owner  or  occupier,  in  case  of  refusal  to  pay,  as  rates  or 
penalties  may  be  recovered  under  this  Act. 

Sect.  58  enacts :  "  That  when  the  said  Commissioners  shall  have 
caused  any  of  the  public  streets,  ways,  and  passages  within  the  said 
township  which  are  now  built  upon,  but  not  made,  paved,  and 
cleansed,  or  otherwise  repaired,  amended,  supported,  and  put  in 
good  order  and  condition,  or  any  other  public  streets,  or  other 
streets,  roads,  ways,  and  passages  within  the  said  township,  now 
making  or  being  built  upon,  or  hereafter  to  be  made  or  built  upon, 
to  be  made,  paved,  and  cleansed,  or  otherwise  repaired,  amended, 
and  put  in  good  order  and  condition  as  aforesaid,  to  the  satisfaction 
of  the  said  Commissioners,  and  the  charges  and  expenses  attending 
the  same  shall  have  been  paid  and  satisfied  by  the  owners  or  occupiers 
of  the  houses,  buildings,  ground,  or  land  within  the  said  streets, 
it  shall  and  may  be  lawful  for  the  said  Commissioners,  or  any  seven  " 
&c.,  '*  at  any  meeting,"  &c.,  "  upon  the  application  of  the  owner 
or  owners  of  the  soil  of  such  streets,  ways,  and  passages,  or  of  the 
greater  part  in  value  of  such  owners,  to  declare  such  streets,  ways, 
or  passages  to  be  public  highways ;  "  and  thenceforth  the  same  shall 
be  deemed  public  highways  '*  to  all  intents  and  purposes,  and  be 
cleansed,  maintained,  and  kept  in  repair  by  the  said  Commissioners 
out  of  the  rates  to  be  levied  by  virtue  of  this  act "  (i). 

The  plaintiff's  counsel  contended  that  the  acts  done  were  not 
[  *686  ]  justifiable  under  the  statute.  A  verdict  was  *found  for  the  defen- 
dant on  the  issues  arising  on  the  5th  and  10th  pleas,  and  for  the 
plaintiff  on  all  the  other  issues,  subject  to  leave  to  move  to  enter  a 
verdict  for  the  plaintiff  on  all  the  issues,  with  40s.  damages.  In  the 
ensuing  Term,  Watson  obtained  a  rule  nisi  accordingly.  In  this 
vacation  (2), 

Cowling  showed  cause  ;   and    WaUon,   Cromptcn  and  Spinks 
supported  the  rule. 

During  the  discussion,  the  Court  expressed  their  opinion  that,  on 
the  evidence,  it  was  clear  that  in  point  of  fact  the  Commissioners  had 
intended  to  act  under  sects.  55  and  56,  which  authorize  the  flagging 

(1)  Acts  for   the    improvement    of  terms.     See  that  statute  (10  &  11  Vict, 

towns,    passed    preyiously    to     1847,  c.   34),    sects.    47    to    56.      Sect.    51 

generally     contain    similar     clauses,  corresponds  with  sect.   53  of  stat.    7 

Those  contained  in  **  The  Towns  Im-  Geo.  IV.  c.  cxvii. 

provement  Clauses  Act,  1847,"  are  in  (2)  February  lOth.  Before  Pattewu, 

effect  the  same,  but  not  in  the  same  Coleridge,  Wightman  and  Erie,  JJ. 
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and  paving  of  streets ;  and  that  they  had  lowered  the  soil,  which  Brown 
was  not  authorized  by  those  sections.  Cowling  then  argued  that  clegg. 
sect.  53  authorized  all  that  was  done;  that  the  Commissioners 
might  justify  under  any  authority  in  law  which  they  in  fact 
possessed ;  and  that,  if  they  had  jurisdiction,  it  afforded  a  defence 
under  the  pleas  of  Not  guilty  to  the  new  assignments :  Bovlton  v. 
Crowther{i).  The  plaintiff's  counsel  cited  on  this  point  Leader  v. 
Moxon  (2).  The  main  question  argued  was,  whether  Greaves 
Street  was,  on  the  evidence,  shown  to  be  such  a  street,  that,  on  the 
true  construction  of  the  statute,  the  powers  given  by  sect.  53 
applied  to  it.  The  conclusion  to  which  the  Court  came  as  to  the 
result  of  the  evidence  sufficiently  appears  from  the  judgment. 

Cur.  adv.  vvlL 

Pattebon,  J.  now  delivered  the  judgment  of  the  Coubt  : 

It  appeared,  by  the  evidence,  that  Greaves  Street,  in  which  the  I  ^87  ] 
plaintiff 's  premises  are  situate,  had  not  before  the  time  in  question 
been  paved  or  flagged.  Fart  of  the  houses  in  the  line  of  street  had 
been  built  recently.  The  state  of  the  street  was  such  as  to  give 
jurisdiction  to  the  Commissioners  to  proceed  under  sections  55  and 
56 ;  but,  as  those  sections  were  taken  not  to  justify  the  acts  that 
had  been  done,  the  defendants  resorted  to  section  58  by  their  fifth 
plea,  and  raised  the  question  whether  section  53  applies  to  a  street 
in  the  circumstances  of  Greaves  Street ;  and  we  think  it  does  not. 
The  meaning  of  the  statute  would  be  less  doubtful  if  the  order  of  the 
sections  was  transposed.  Section  56  enacts  that  the  Commissioners, 
before  they  pave  a  street  in  the  state  of  Greaves  Street,  which  we 
would  call  a  new  street,  must  give  notice  to  the  occupiers  or  owners 
to  do  the  paving  in  a  stated  manner ;  and  it  enacts  that,  if  the 
owners  make  default  for  six  months  after  such  notice,  the  Commis- 
sioners may  do  the  paving  and  charge  the  expense  to  the  occupiers 
or  owners.  Section  54  enacts  that,  when  a  new  street  has  been 
completed,  as  to  paving  and  some  other  requisites,  the  Commis- 
sioners may  declare  it  a  highway  and  take  the  repair  of  the  paving 
for  the  future.  Section  58  enacts  that,  when  a  new  street  has  been 
completed  as  to  paving  and  the  other  requisites  by  the  Commis- 
sioners, and  the  owners  or  occupiers  have  paid  the  expense,  the 
Commissioners  may  declare  it  a  highway  and  take  the  repair  of  the 
paving  for  the  future. 

The  provisions  in  these  sections  apply  specifically  to  a  new  street, 
(1)  26  R  B.  528  (2  B.  ft  C.  702).  (2)  2  W.  Bl.  924. 
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Mallaliku       4th  connt,  on  a  note  of  the  same  date,  for  1161.  68.  id.,  payable 
HoDOBON.     at  13  months. 

The  5th  count  was  for  goods  sold  and  delivered,  money  lent, 
money  paid,  interest,  and  on  an  account  stated. 
The  only  pleas  now  material,  were  the  following. 
Flea  5 :  To  the  last  count,  so  far  as  regards  9892.  7«.,  parcel  &c. 
That,  after  the  accruing  of  the  causes  of  action,  and  before  action 
brought,  viz.  on  19th  July,  1847,  the  plaintiff  by  his  deed  poll, 
sealed  &c.  (excuse  of  profert,  the  deed  being  in  plaintiff's  posses- 
sion), did  remise,  release,  and  for  ever  quit  claim  to  defendants, 
their  heirs,  executors,  &c.,  the  alleged  causes  of  action  &c. 

Replication  to  plea  5 :  That  the  said  supposed  deed  was  had  and 
obtained  from  the  plaintiff  by  and  by  means  of  the  fraud,  covin 
and  misrepresentation  of  the  defendants,  and  others  in  collusion 
with  them :  verification.  Rejoinder :  That  the  deed  was  not  had 
&c.  by  or  by  means  &c.,  in  manner  &c.  Issue  thereon. 
[  691  ]  Flea  7,  to  the  2nd,  8rd  and  4th  counts.    That,  long  before  the 

making  of  the  promissory  notes  in  these  counts  mentioned,  to  wit 
on  25th  June,  1847,  defendants  were  indebted  to  plaintiff  in  a  large 
sum  of  money,  to  wit  9892.  7«.,  for  the  price  of  goods  before  then 
sold  and  delivered  by  plaintiff  to  defendants,  and  not  otherwise ; 
and,  for  and  on  account  of  the  said  debt,  defendants  had  accepted 
and  delivered  to  plaintiff  divers  to  wit  four  bills  of  exchange,  drawn 
respectively  by  plaintiff  upon  and  accepted  by  defendants,  and 
payable  to  the  order  of  plaintiff,  for  divers  sums  of  money  amount- 
ing together  to  9892.  7s.,  viz. :  One  bill  of  exchange,  dated  Srd  April, 
1847,  for  payment  of  1882.  28.,  three  months  after  date ;  one  other 
bill  &c.,  dated  22nd  May,  1847,  for  payment  of  2412.  lie,  three 
months  after  date ;  one  other  bill  &c.,  dated  4th  June,  1847,  for 
payment  of  2192.  68.,  three  months  after  date ;  and  one  other  bill 
&c.,  dated  18th  June,  1847,  for  payment  of  8402.  Bs.,  three  months 
after  date :  and  plaintiff  had  received  the  said  bills  of  exchange 
for  and  on  an  account  of  the  said  debt  and  not  otherwise.    And,  the 
defendants  being  so  indebted  and  having  so  accepted  the  said  bills 
of  exchange,  afterwards  and  before  the  said  bills  or  any  of  them 
became  due  or  payable,  to  wit  on  the  day  and  year  last  aforesaid,  the 
defendants  were  also  indebted  to  divers,  to  wit  fifty,  other  persons, 
then  also  being  creditors  of  the  defendants,  in  divers  sums  of  money 
amounting  in  the  whole  to  a  large  &c.,  to  wit  20,0002. :  and  the 
defendants,  being  so  indebted  to  the  plaintiff  and  the  said  other 
creditors,  then  were  in  bad  and  embarrassed  circumstances  and 
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anable  to  pay  plaintiff  and  the  said  other  creditors  respectively  Mallalibu 
their  debts  in  full,  whereof  the  plaintiff  and  the  said  other  creditors  hodgson. 
then  had  notice.  *And  thereupon  afterwards,  to  wit  on  the  day  [  ^692  ] 
and  year  last  aforesaid,  the  defendants  offered  and  proposed  to  the 
plaintiff  and  divers  of  their  said  other  creditors  to  pay  to  them  a 
certain  composition  upon  and  in  full  satisfaction  of  their  respective 
debts,  of  the  amount,  and  payable  at  the  times  and  by  the  instal- 
ments, hereinafter  mentioned,  such  payment  to  be  secured  as 
hereinafter  also  mentioned :  viz.  a  composition  of  6«.  8d.  in  the 
pound  by  three  instalments :  viz.  the  sum  of  2s.  in  the  pound  at 
the  expiration  of  four  calendar  months  from  Ist  July  then  next 
following,  and  the  further  sum  of  2s.  8d.  in  the  pound  at  the 
expiration  of  eight  calendar  months  from  the  said  1st  day  of  July, 
and  the  residue  of  the  said  composition  at  the  expiration  of  sixteen 
calendar  months  from  the  said  1st  day  of  July;  the  said  instalments 
to  be  respectively  secured,  viz.  by  the  joint  and  several  promissory 
notes  of  the  defendants  and  one  John  Hodgson  for  securing  pay- 
ment of  the  said  first  instalment ;  the  joint  and  several  promissory 
note  of  defendants  and  one  William  Gill  for  securing  payment  of 
the  second  instalment ;  and  the  joint  and  several  promissory  note 
of  the  defendants  for  securing  payment  of  the  last  mentioned 
instalment :  and  that,  upon  the  delivery  to  plaintiff  and  the  said 
last  mentioned  creditors  of  the  said  notes,  the  plaintiff  and  the  said 
last  mentioned  creditors  should  respectively  execute  to  defendants 
a  general  release  of  and  from  the  said  debts  so  due  to  them  respec- 
tively as  aforesaid :  which  said  proposition  the  plaintiff  and  the 
said  last  mentioned  creditors  then  assented  to;  and  thereupon  it 
was  then  mutually  agreed,  by  and  between  plaintiff  and  the  last 
mentioned  creditors  and  the  defendants,  that  the  plaintiff  and  the 
last  mentioned  creditors  should  take  and  accept  the  said  *composi-  [  ^693  ] 
tion  in  full  satisfaction  of  their  respective  debts,  to  be  paid  and 
received  in  manner  aforesaid,  and  should  execute  such  release  as 
aforesaid.  That  afterwards,  and  before  the  making  of  the  promis- 
sory notes  in  the  2nd,  8rd  and  4th  counts  mentioned,  and  within  a 
reasonable  time  after  the  making  of  the  said  agreement,  to  wit  on 
19th  July,  1847,  in  pursuance  of  the  said  proposition  and  agree- 
ment, a  certain  deed  of  composition  and  release  was  duly  prepared 
and  executed  by  the  plaintiff  and  the  last  mentioned  creditors,  the 
said  last  mentioned  creditors  then  relying  on  the  said  mutual 
agreement :  which  said  deed  was  sealed  with  the  seal  of  the  plain- 
tiff <&c.  (excuse  of  profert,  the  deed  being  in  plaintiff's  possession) ; 
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Mallalibu   the  date  whereof  is  the  day  and  year  last  aforesaid  :  whereby,  after 
HoDosoN.     reciting  the  said  proposal  and  agreement,  the  plaintiff  and  the  said 
last  mentioned  creditors  and  each  of  them,  in  pursuance  thereof 
and  in  consideration  of  the  said  composition,  did  absolutely  release  to 
the  defendants  all  and  all  manner  of  action  and  actions,  suit  and  suits, 
cause  and  causes  of  action  and  suit,  controversies,  damages,  claims 
and  demands  whatsoever  which  the  plaintiff  and  the  said  last  men- 
tioned creditors,  or  any  or  either  of  them,  of  the  defendants,  either 
alone  or  jointly  with  their  respective  partner  or  partners,  then  had,  or 
at  any  time  or  times  thereafter  could,  should  or  might  have  or  be 
entitled  to,  from,  upon  or  against  the  defendants,  their  and  each  of  their 
heirs,  executors  or  administrators,  by  reason  or  on  accountof  any  debts, 
sums  of  money,  bills,  notes,  securities  for  money,  contracts,  promises, 
agreements,  reckonings,  accounts,  dealings  or  transactions  of  what 
nature  or  kind  soever,  owing  from,  or  made,  given  or  entered  into 
[  ^694  ]      by,  the  said  defendants  to  or  with  the  plaintiff  and  the  said  *last  men- 
tioned creditors  of  the  defendants  respectively,  or  any  of  them,  from 
the  beginning  of  the  world  to  the  day  of  the  date  of  the  said  deed  (i). 
That,  before  and  at  the  time  of  the  making  of  the  said  agreement 
and  of  the  said  deed  of  composition  and  release,  and  before  the 
making  and  delivery  of  the  promissory  notes  in  the  2nd,  8rd  and  4th 
counts  mentioned,  or  either  of  them,  to  plaintiff,  it  was  unlawfully 
and  fraudulently  agreed,  by  and  between  plaintiff  and  defendants, 
without  the  knowledge  or  consent  and  in  fraud  of  the  said  last  men- 
tioned creditors  of  the  defendants,  and  in  order  to  give  the  plaintiff 
a  fraudulent  preference  beyond  them,  and  to  induce  him  to  execute 
the  said  deed  of  release,  that  the  defendants  should  deliver  to  the 
plaintiff  two  several  promissory  notes,  viz.  one  promissory  note 
whereby  defendants  and  one  John  Greenwood  promised  to  pay  to 
plaintiff  or  order  1182.  9«.  4d.  four  months  after  the  date  thereof ; 
and  one  other  promissory  note  whereby  defendants  and  one  John 
Greenwood  promised  to  pay  to  plaintiff  or  order  1182.  9s,  4d.  three 
months  after  the  date  thereof  ;  And  also  a  certain  other  promissory 
note  whereby  defendants  promised  to  pay  plaintiff  200L  at  a  certain 
time  therein  mentioned,  to  wit  three  months  after  the  date  thereof. 
That  there  never  was  any  consideration  for  the  making  or  the 
payment  of  the  said  three  last  mentioned  promissory  notes,  save 
the  said  unlawful  and  fraudulent  agreement. 

(1)  There  was  a  proyieo  that  in  case      should  become  void,  and  the  debts,  so 
of  default  for  twenty-one  days  in  pay-      far  as  they  were  unpaid,  revive, 
ment  of  any  instalment  the  release 
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That  afterwards,  to  wit  on  the  day  and  year  last  aforesaid,  the  Mallaltbu 
defendants  did,  in  pursuance  of  the  said  *fraudulent  agreement,  hoi>o8on. 
and  in  fraud  of  the  said  last  mentioned  creditors,  and  for  the  pur-  [  *t>95  ] 
poae  aforesaid,  deliver  to  the  plaintiff  the  three  several  last  mentioned 
promissory  notes  ;  and  did  also,  to  wit  on  the  day  and  year  last  afore- 
said, deliver  to  plaintiff  the  promissory  notes  which  were  agreed  to 
be  given  by  defendants  to  plaintiff  for  the  instalments  of  the  said 
composition  on  the  said  debt  of  989Z.  Is.,  so  due  and  owing  from 
defendants  to  plaintiff  as  aforesaid,  according  to  the  said  agreement 
in  that  behalf  as  aforesaid,  and  for  and  on  account  of  which  debt 
the  plaintiff  had  received  from  the  defendants  the  said  four  bills  of 
exchange  hereinbefore  in  this  plea  mentioned.  That  it  thereupon 
became  the  duty  of  the  plaintiff  to  take  up  and  pay,  as  they  respec- 
tively fell  due,  the  said  four  bills  of  exchange  which  had  been  so 
accepted  by  the  defendants  for  and  on  account  of  the  said  realised 
debt  of  9892.  7«.,  as  hereinbefore  mentioned.  Nevertheless  the 
plaintiff  wholly  neglected  and  refused  so  to  do :  and,  the  respective 
holders  of  the  said  bills  having  threatened  to  sue  the  defendants 
for  the  amounts  of  the  said  several  bills,  it  was  further  fraudulently 
agreed  by  and  between  the  plaintiff  and  the  defendants,  without  the 
knowledge  or  consent  and  in  fraud  of  the  said  other  creditors  of 
the  defendants,  in  order  to  induce  the  plaintiff  to  take  up  and 
pay  the  said  four  bills  of  exchange,  and  for  the  purpose  of  giving 
plaintiff  a  further  fraudulent  preference  over  the  said  other  creditors, 
that  the  defendants  should  make  up  the  amount  of  20«.  in  the  pound 
upon  the  amount  of  the  said  debt  of  9691.  Is.  by  the  defendants 
giving  to  the  plaintiff  two  promissory  notes  respectively  for  the  pay- 
ment of  1162.  68.  M.  by  defendants  to  plaintiff;  and  that  the  said 
note  for  2002.  so  fraudulently  ^given  by  defendants  to  plaintiff  as  [  *696  ] 
aforesaid  should  be  renewed  by  the  defendants ;  and  that  the 
said  John  Hodgson  should  be  a  party  to  and  join  in  the  making 
of  the  said  renewed  bill. 

That  the  said  promissory  notes  in  said  2nd,  8rd  and  4th  counts 
of  the  declaration  mentioned  were,  and  each  of  them  was,  made 
and  delivered  by  defendants  to  plaintiff  in  pursuance  and  perform- 
ance of  the  said  last  mentioned  fraudulent  agreement,  and  in  order 
to  give  the  plaintiff  a  fraudulent  preference  over  the  said  other 
creditors  of  the  defendants ;  and  that  there  never  was  any  con- 
sideration for  the  making  or  the  payment  of  the  said  last  mentioned 
notes  in  the  2nd,  8rd,  and  4th  counts  mentioned,  or  any  of  them^ 
except  as  aforesaid.    Verification. 
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Mallalieu       Replication  :  De  Injuria.     Issue  thereon. 

HoDosoM.  On  the  trial,  before  Wightman,  J.,  at  the  Liverpool  Summer 
Assizes,  1849,  evidence  was  given  on  both  sides;  but  ultimately 
the  facts  were  not  in  dispute.  The  defendants  were  cotton  spinners, 
and  had  become  indebted  to  the  plaintiff,  who  was  a  dealer  in  cotton, 
for  goods.  The  effect  of  that  part  of  the  evidence  which  was  material 
to  the  fifth  issue  was  thus  stated  by  Wiohtman,  J.  in  his  judgment. 
''  The  defendants,  being  indebted  to  several  persons,  and,  amongst 
others,  to  the  plaintiff,  whose  debt  amounted  to  989Z.  7«.,  proposed 
a  composition  of  6«.  M.  in  the  pound,  which  was  agreed  to  by  the 
majority  of  the  creditors  in  number ;  but  the  plaintiff,  who  was  not 
present  when  the  6«.  M.  was  agreed  to  at  a  meeting  of  the  creditors, 
refused  to  concur  unless  he  was  paid  18«.  Ad.  in  the  pound  upon  part 

r  *697  ]  of  *the  debt,  and  the  other  part  was  paid  in  full.  Upon  receiving 
notes  for  the  amount  agreed  upon,  and  the  positive  assurance  of  the 
defendants  that  no  other  creditor  than  himself  was  preferred,  and  that 
no  one  of  them  was  to  have  a  farthing  beyond  the  6«.  M.^  he  signed 
a  release  for  his  whole  debt(i).  The  assurance  of  the  defendants 
that  no  other  creditor  was  preferred  was  untrue,  as  there  was  no 
doubt  but  that  they  had  preferred  other  persons  besides  the  plaintiff." 
The  facts  material  to  the  seventh  plea  were,  that  a  note  for  200/. 
was  given  by  the  defendants  to  the  plaintiff  before  the  composition 
deed  was  executed,  for  the  purpose  of  enabling  him  to  raise  money 
with  which  to  take  up  four  bills  of  exchange  which  had  been 
accepted  by  the  defendants  on  account  of  their  original  debt  to  the 
plaintiff  (989/.  7«.),  and  which  were  not  yet  due  and  were  held  by 
persons  to  whom  the  plaintiff  had  indorsed  them.  That  the  plain- 
tiff had  refused  to  execute  the  deed  on  the  ground  that  these  bills 
were  outstanding,  and  that  he  had  not  means  of  providing  for 
them ;  and  the  defendants  gave  the  note  for  200/.  to  remove  this 
objection.  And  that,  after  the  execution  of  the  deed,  the  bills 
became  due  and  were  dishonoured,  and  the  defendants,  being 
threatened  with  proceedings  by  the  holders,  gave  plaintiff  the  notes 
in  the  2nd,  3rd  and  4th  counts  mentioned  to  enable  him  to  provide 
funds  to  take  up  the  bills,  he  giving  up  to  the  defendants  the  note 
for  200/.  And  that  the  amount  of  the  notes  mentioned  in  the  2nd, 
8rd  and  4th  counts  covered  the  sum  outstanding  on  the  bills,  and 

[  •698  ]  made  up  20«.  in  the  pound  both  on  that  *part  of  the  plaintiff 's 
original  debt  which  was  to  be  paid  in  full  according  to  the  former 
agreement,  and  upon  the  residue. 

(1)  All  the  material  parte  of  the  release  are  stated  in  plea  7,  anU, 
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It  was  agreed,  at  the  trial,  that  the  plaintiff  should  abandon  his   MALLALntr 
claim  on  the  first  count,  and  the  jury  be  discharged  on  the  sixth     hodgbov. 
issue,   which  related  to  that  count  only.      The  learned  Judge 
directed  a  verdict  for  the  plaintiff  on  all  the  other  issues,  subject 
to  a  motion  to  enter  a  verdict  for  the  defendants  on  the  fifth  and 
seventh  issues. 

Kfwwles,  in  the  ensuing  Term,  obtained  a  rule  nisi  to  enter  a 
verdict  for  defendants  on  the  fifth  and  seventh  issues,  pursuant  to 
the  leave  reserved.     In  Trinity  vacation  (June  21st  and  22nd),  1850, 

Martin^  Cowling  and  Atherton  showed  cause : 

First,  as  to  the  fifth  issue.  It  is  proved  that  the  plaintiff  was 
induced  to  execute  the  composition  deed  by  a  statement  made  by 
the  defendants  that  no  other  creditor  was  to  receive  more  than 
6«.  8d.  in  the  pound,  and  that  the  defendants  knew  this  to  be  false. 
It  was  not  necessary  to  prove  affirmatively  that  the  inducement  to 
the  plaintiff  to  execute  the  release  was  the  false  statement  made  in 
order  to  induce  him  ;  that  is  to  be  presumed  as  against  those  who 
made  it:  Watson  v.  Earl  CharUmont  (J) ;  but  if  it  were  necessary 
to  prove  it  the  facts  here  do  so.  The  issue,  therefore,  on  the  plain- 
tiff 's  part,  that  the  release  was  obtained  by  fraud,  is  borne  out.  It 
is  not  necessary  that  the  release  should  have  been  obtained  by  the 
alleged  fraud  and  by  nothing  else ;  it  is  enough  that  the  fraud 
contributed.  If  credit  were  obtained  from  a  *  banker  by  a  deposit  [  *^^^  ] 
of  fictitious  securities,  and  he  alleged  the  fraud  in  pleading,  it 
would  be  no  answer  that  his  inducement  for  giving  credit  was  not 
only  the  deposit  but  a  large  discount.  Then,  is  the  plaintiff  here 
precluded  from  recovering  because  the  transactions  between  him  and 
the  defendants,  after  the  contracting  of  the  original  debt,  were  part 
of  a  scheme  for  defrauding  the  other  creditors  ? 

(Eble,  J. :  In  Higgins  v.  Pitt  (2),  where  a  debtor  had  entered  into 
a  composition  with  certain  creditors,  giving  them  an  illegal  pre- 
ference over  the  rest,  and  had  taken  from  them  a  covenant  to 
indemnify  him  against  outstanding  bills  of  exchange,  it  was  held 
that  this  covenant  could  not  be  enforced  against  the  creditors 
parties  to  the  composition  :  and  Parke,  B.  said :  "  If  this  had  been 
an  action  by  the  creditor  to  recover  against  the  debtor  the  addi- 
tional benefits  stipulated  by  the  latter  to  be  given  as  the  price  of 
his  concurrence  in  the  composition,  no  doubt  could  be  entertained 

(1)  12  a  B.  866,  862—864.  (2)  80  R.  B.  566  (4  £x.  312.  323). 
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1I1.LLALIB17    that  the  action  would  not  lie,  and  that  the  defence  would  be  per« 
H0DO80N.     fectly  competent  to  the  defendant,  though  he  had  been  a  party  to 
the  fraud.") 

In  Howden  v.  Haigh  (1),  where  the  action  was  upon  promissory 
notes  given  to  a  creditor  to  secure  payment  of  a  debt  by  instal- 
ments, but  the  debtor  had  at  the  same  time  contracted  to  give  the 
creditor  a  fraudulent  preference  over  others  who  had  agreed  to 
receive  like  instalments,  Littlbdale,  J.  said:  "It  is  possible  that 
the  plaintiff  may  be  entitled  to  sue  for  the  original  debt ;  but  it  is 
unnecessary  to  decide  that  point." 

(Erlb,  J. :  The  rule  is,  that  an  instrument  tainted  with  fraud  is 
void  if  the  party  who  was  to  be  wronged  sets  up  the  fraud ;  but  I  do 
[  •700  ]       not  *find  any  decision  of  a  case  like  the  present.) 

If  the  argument  on  the  other  side  be  rested  on  an  objection  in 
the  nature  of  estoppel,  the  answer  is,  that  the  estoppel  should  have 
been  pleaded :  but,  had  that  been  done,  the  rejoinder  must  have 
been,  in  substance :  ''  True,  I  deceived  you  by  a  false  and  fraudulent 
representation  ;  but  both  of  us  were  guilty  of  a  fraud  upon  a  third 
person ;  and,  although  that  transaction  was  merely  collateral  to  the 
other,  it  precludes  you  from  alleging  the  fraud  by  which  I  induced 
you  to  grant  the  release."  The  Court  cannot  be  compelled  in  this 
manner  to  give  effect  to  a  release  confessedly  fraudulent. 

As  to  the  issue  on  the  seventh  plea,  the  facts  show  that,  as 
between  the  plaintiff  and  defendants,  there  was  nothing  fraudulent 
in  the  transaction  ending  in  the  making  of  the  notes  to  which  that 
plea  is  pleaded ;  the  defendants  were  aware  of  every  fact,  and  gave 
the  notes  to  enable  the  plaintiff  to  take  up  the  outstanding  bills. 
Chapman  v.  Black  (2),  cited  in  moving  for  the  present  rule,  tamed 
upon  the  express  provision  of  the  usury  laws,  and  cannot  govern 
this  case.  If  the  defendants  had  given  ready  money  to  take  up  the 
bills,  it  would  have  been  a  perfectly  legitimate  transaction :  and  the 
money  could  not  have  been  recovered  back  :  WiUon  v.  Ray(s). 

(Coleridge,  J. :  It  does  not  follow  from  that  case  that,  if  the 
money  there  had  not  been  actually  paid,  the  contract  could  have 
been  insisted  upon. 

WiGHTXAN,  J. :  A  thing  done  may  be  very  different  from  a  thing 
yet  to  be  enforced.) 

(1)  62  R.  1?.  579  (11  Ad.  &  El.  1033,  (2)  21  R.  R  407  (2  B.  &  Aid.  588). 

1039).  [S)  50  R.  R.  341  (10  Ad.  A  £1.  82). 
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Delivery  of  the  notes  was  the  same  thing  as  payment  of  money :    Mallalibu 
Stephens  v.   Wilkinson  (1),  Jones  v.  Jones  (2),   judgment  of  Lord     HoixiaoN. 
Abimgbb. 

(Erlb,  J. :  It  ^strikes  me  rather  that  this  is  a  plea  of  want  of  [  *70i  ] 
consideration  for  the  notes,  to  which  the  defendants  have  added 
vituperative  statements.  Strike  out  all  that  is  said  about  fraud, 
and  see  if  the  plea  does  not  come  to  this :  that  the  notes  were  given 
in  consideration  that  the  plaintiff  promised  to  perform  a  contract 
which  he  was  already  bound  to  perform.  Is  that  a  consideration 
which  wUl  support  a  promise  ?) 

Although  the  plea  alleges  that  it  was  the  plaintiff's  duty  to  take 
up  the  bills,  that,  if  it  be  an  allegation  of  fact  (and  as  a  conclusion 
of  law  it  would  be  untenable),  is  unsupported  by  proof.  The 
release,  which  was  a  mere  discharge  from  debts,  did  not  impose 
snch  a  duty :  nor  is  it  to  be  assumed  that  the  plaintiff  would  under- 
take it.  The  agreement  was  between  him  and  the  defendants  only, 
the  other  creditors  not  being  parties  :  he  and  the  defendants  might 
make  any  arrangement  they  thought  proper;  and  there  is  no 
ground  for  presuming  anything  that  is  not  expressly  mentioned 
between  them.  If  it  was  even  uncertain  whether  or  not  the  defen- 
dants were  relieved  from  the  bills,  the  removal  of  that  doubt  was 
a  good  consideration:  Longridge  v.  DorviUe  (3) ;  note  {e)  to  Barber  v. 
Fox  (4),  where  it  is  observed  that  the  point,  the  giving  up  of  which 
by  the  plaintiff  was  the  consideration  in  Longridge  v.  Dorville  (s), 
was  in  truth  against  him. 

(WiGHTMAN,  J. :  If  the  composition  here  bound  the  plaintiff  to 
take  up  the  bills,  and  he  had  not  done  so,  and  the  defendants,  being 
liable,  were  about  to  be  sued,  would  the  plaintiff's  relieving  them 
from  the  action  be  a  sufficient  consideration  for  the  notes  ?) 

Ilaigh  v.  Brooks  (5)  shows  that  it  would.     As  to  the  note  for  2002., 

^it  was  not,  properly  speaking,  ''  renewed  "  as  the  plea  states :  the       [  *702  ] 

proceeding  was  not  a  simple  substitution  of  one  note  for  another 

of  the  same  amount  which  had  become  due,  as  in  the  common  case 

of  renewal :  the  giving  of  the  new  note  was  part  of  a  transaction  in 

(1)  2  B.  &  Ad.  320.  (5)  50  B.  B.  399  (10  Ad.  &  El.  309, 

(2)  d5  B.  B.  o21  (6  M.  &  W.  84,  88).  in    Q.    B.).      Judgment   afi^rmed   in 

(3)  5  B.  &  Aid.  117.  Ex.  Ch. :  Brooks  v.  Batgh,  60  B.  B. 

(4)  2  Wms.  Saimd.  137  h,  i.  6th  ed.  109  (10  Ad.  &  El.  323). 
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Mallaltvu    which  new  matters  were  brought  into  treaty,  and  a  larger  amount, 
HoDOBON.     in  the  whole,  secured  to  the  plaintiff. 

If  the  whole  agreement  between  the  plaintiff  and  defendants  was 
void  on  the  ground  of  fraud,  no  duty  could  attach  upon  the  plaintiff 
in  respect  of  the  bills ;  in  that  point  of  view  Howden  v.  Haigh  (i) 
(acted  upon  in  Pendlebury  v.  Walker  (2)  and  Higgins  v.  Pitt  (3) )  is 
an  authority  in  his  favour. 

KnowleSf  Joseph  Addison  and  Hugh  Hill,  contra^  contended, 
first,  that  the  replication  to  plea  5,  alleging  the  release  to  have  been 
obtained  from  the  plaintiff  by  fraud  and  covin  of  the  defendants, 
was  unsupported  by  the  facts;  they  discussed  each  of  the  trans- 
actions relied  upon  by  the  plaintiff  under  this  head  of  the  case, 
and  referred  to  Ex  paHe  Hall  (4),  Holmer  v.  Viner{6),  Britten  v. 
Hughes  {6)  and  Seager  v.  BiUington  (7).  (A  detailed  report  of  the 
case  on  this  point  is  not  thought  necessary.) 

A  more  important  question  arises  on  this  replication :  namely, 
whether  a  creditor,  having  entered  into  a  transaction  with  his 
debtors  which  is  a  fraud  on  their  other  creditors,  shall  avail  himself 
of  his  own  fraud  for  the  purpose  of  defeating  a  deed  to  which  he  is 
party.  It  may,  however,  be  asked,  in  the  first  place,  whether,  if 
[  •708  ]  ♦the  expectation  of  a  fraudulent  preference  was  held  out  to  the 
plaintiff,  it  induced  him  to  execute  the  deed.  His  real  inducement 
was  the  acquiring  securities  to  himself. 

(WiGHTMAN,  J. :  He  gained  nothing  by  taking  the  notes. 

Coleridge,  J. :  Would  he  have  consented  to  any  sacrifice,  if  he 
had  not  thought  that  others  were  about  to  make  sacrifices  also  ?) 

He  did  not  contemplate  making  any.  In  Watson  v.  Earl  Charle- 
mont  (8)  the  question  arose  upon  Non  assurmpsiu 

(Erle,  J. :  The  case  has  nothing  to  do  with  this.) 

In  Wontner  v.  Shairp  (9)  it  was  left  to  the  jury,  and  rightly,  as  the 
Court  of  Common  Fleas  held,  whether  or  not  the  fraudulent 
misrepresentation  complained  of  had  been  a  material  inducement 

(1)  52  R.   E.   579  (11   Ad.   &  El.  (6)  5  Bing.  460. 
1033).                                                               (7)  5  Car.  &  P.  456. 

(2)  4  Y.  &  Co.  (Ex.  Eq.)  424.  (8)  12  a  B.  856. 

(3)  80  R.  R.  566  (4  Ex.  312).  (9)  72  B.  R.  633  (4  C.  B.  404,  440, 

(4)  1  Deac.  Ca.  Bauk.  171.  442). 
(6)  1  Esp.  N.  P.  C.  132. 
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to  the  plaintiff  to  pay  deposit  money  for  railway  shares.  But,  at  Mallalteu 
all  events,  the  plaintiff  here  knowingly  became  party  to  a  fraud  by  hodgsov. 
executing  the  composition  deed ;  and  it  was  only  by  executing  that 
deed  that  he  became  subject  to  the  fraud  which  he  complained  of 
as  practised  by  the  defendants.  Having  on  that  occasion  executed 
a  release  to  them,  he  cannot,  for  the  purpose  of  setting  it  aside, 
insist  upon  the  punctual  execution  of  the  fraud  to  which  he  was 
party.  The  plea  of  fraud  and  covin,  according  to  the  legal 
acceptation  of  it,  is  not  supported.  The  plaintiff  executed  the 
composition  deed  with  a  full  knowledge  of  its  contents,  and  cannot, 
under  this  plea,  offer  evidence  that  he  was  led  to  do  so  by  previous 
misrepresentation.  This  agrees  with  the  opinion  expressed  by 
Lord  Abingbr  in  Mason  v.  Ditchboume  (1),  and  apparently 
entertained  by  Maulb,  J.  in  Spencer  v.  Handley  (2).  The  fraud,  to 
be  available  against  a  deed  on  this  plea,  must  be  such  as  invalidates 
*the  deed  itself ;  as  in  the  cases,  put  by  Lord  Abinger  in  Mason  v.  [  *704  ] 
Ditchbouime  (i),  of  a  deed  being  misread,  or  a  false  deed  substituted 
for  that  which  the  party  meant  to  execute ;  or  the  case  of  mis- 
representation in  Stone  v.  Corupton  (3),  where  the  Court  of  Common 
Pleas  went  a  greater  length,  in  favour  of  a  surety,  than  would 
perhaps  be  allowable  in  other  cases. 

(Erle,  J. :  That  was  a  case  of  simple  contract.) 

It  is  true  that,  if  a  contract  between  two  parties,  both  intending  a 
fraud,  he  executory,  it  cannot  be  enforced ;  but,  if  it  has  been 
executed,  the  party  who  has  taken  advantage  of  it  (as  the  plaintiff 
did  here)  cannot  allege  the  fraud  to  set  the  contract  aside.  That 
distinction  is  adverted  to  by  Parke,  B.  in  Higgins  v.  Pitt  (4),  and  is 
established  by  Doe  d.  Roheiis  v.  Roberts  (5),  where  parties  had 
executed  a  conveyance  of  an  estate  for  the  purpose  of  giving  one  of 
tbem  a  colourable  qualification  to  kill  game,  and  of  defeating  an 
information  then  laid :  and  this  Court  held  that  the  person  who 
had  made  the  conveyance  could  not  allege  against  it  the  fraud  in 
which  he  had  taken  part.  Cases  in  equity,  in  which  applications 
liave  been  made  to  set  aside  agreements  under  seal  on  account  of 
fraud,  can  have  little  weight  here,  because  the  Court  there  has  the 
power  of  compelling  both  parties  to  do  equity.     It  is  suggested 

(1)  1  Moo.  ft  Bob.  460.  142). 

(2)  4  Mao.  &  a.  414,  419.  (4)  80  B.  B.  576  (4  Ex.  324). 

(3)  50  B.  B.  639  (5  Bing.   N.   C.  (5)  20  B.  B.  477  (2  B.  &  Aid.  367). 
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Mallalixu  that  the  answer  to  this  replication  is  grounded  on  estoppel,  and 
HoDosoK.     should  have  been  pleaded  accordingly :  no  formal  estoppel,  however, 
is  alleged,  but  only  something  which  may  be  termed  an  estoppel 
in  pais  (as  in  Pickard  v.  Sears  (i) ) ;  and  that  need  not  be  pleaded. 
[  705  ]  Then,  as  to  the  7th  plea.    There  was  no  legal  consideration  for 

the  promises  declared  upon.  One  of  the  notes,  for  200L,  was  given 
in  place  of  a  note  previously  drawn  to  secure  20s.  in  the  pound  on 
part  of  the  plaintiff's  debt.  That  former  note,  and  not  the  debt 
for  goods,  was  the  true  consideration  for  the  200Z.  note  now  sued 
upon.  The  case,  as  to  this  note,  is  not  distinguishable  from 
Chapman  v.  Black  (2) :  and  the  corrupt  contract  in  respect  of  it 
taints  the  whole  transaction. 

(WiGHTMAN,  J. :  The  bill  there  was  void  in  any  person's  hands. 
Here  the  first  200Z.  note  might  have  been  sued  upon  by  an  innocent 
holder.) 

Abbott,  Gh.  J.  puts  the  case  of  Chapman  v.  Black  (2)  on  the 
ground  that  "  a  substituted  security  generally  stands  in  the  same 
situation  as  the  original."  At  any  rate  the  note  here  was  tainted 
by  fraud  as  between  Mallalieu  and  the  Hodgsons.  Wilson  v.  Ray{z), 
where  a  voluntary  payment  had  been  actually  made  in  money, 
differs  widely  from  this  case.  And  in  Smithy.  Cuff  (4),  where  a 
creditor  had  stipulated  for  an  undue  preference  over  other  com- 
pounding creditors,  and  had  taken  a  promissory  note  to  secure 
payment,  which  note  the  debtor  had  been  compelled  to  pay  to  an 
indorsee,  it  was  held  that  the  transaction  between  the  original 
parties  was  an  obtaining  of  money  ''  extorsively,  and  by  oppression, 
and  in  fraud  of  the  "  creditor's  ''  own  act  "  as  it  regarded  the  other 
creditors  ;  and  therefore  that  the  debtor  might  recover  the  amount 
as  money  had  and  received  by  the  creditor  to  his  use.  Whether 
there  was  fraud  or  not,  in  the  present  case,  the  plaintiff  *s  claim 
fails  for  want  of  consideration.  In  Ex  parte  Hall  (s)  a  note  given 
[  •706  ]  by  a  *debtor  to  one  creditor,  to  secure  an  amount  beyond  that 
stipulated  for  by  a  composition  deed,  was  held  by  the  court  of 
review  to  be  nudum  pactum.  The  taking  up  of  the  outstanding 
bills  by  the  plaintiff  could  be  no  consideration  to  the  defen- 
dants for  giving  the  notes  now  declared  upon  :  by  entering  into  the 

(1)  45  1^  E.  538  (6  Ad.  &  El.  469).  Cowling  hero  roferrod  to  the  obeenra- 

(2)  21  B.  B.  407  (2  B.  &  Aid.  ^^).  tions  upoa  this  case  in  HiggiM  ▼.  Fiti, 

(3)  50  E   I..  341  (:C  Ad.  &  Ex.  ai).  judgment  of  the  Court,  4  Ex.  325. 

(4)  18  R  £.  340  (6  M.  &  S.  160).  (5)  1  Deao.  Oa.  Bank.  171. 
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composition  deed  be  was  bound  to  take  tbem  up  at  all  events:    Mallai.ieu 

Hawley  v.  Beverley  Q).    The  principle,  that  a  promise  of  reward     hodqson. 

for  performing  an  already  incumbent  duty  is  void   for  want  of 

consideration,  is  established  by  Stilk  v,  Myrick  (2)  and  many  later 

cases. 

It  has  been  suggested  that,  if  the  agreement  for  composition 

between  the  plaintiff  and  defendants  is  void  for  fraud,  the  alleged 

duty  of  the  plaintiff,  and  all  the  matters  subsequent,  are  virtually 

struck  out  of  the  plea.    But,  though  such  an  agreement  be  a  fraud 

upon  the  general  body  of  creditors,  it  is  not  therefore  absolutely 

void.     LiTTLBDALE,  J.,  in  Howden  v.  Haigh  (3),  appears  to  have  had 

a   doubt  on  this  point  (4).     In  PendUhai^  v.  Walkei*  (6)  Alderson, 

B.  said :  "  My  difficulty  at  present  is  to  see  how  a  collateral  security 

can  avoid  the  agreement  of  the  other  creditors  who  have  had  the 

whole  of  the  assets.      In  Howden  v.    Haigh  (3),    there    was    a 

subtraction  of  part  of  the  assets."     And  the  same  learned  Judge 

said,  in  Davidson  v.  McGregor  (6) :  '*  In  that  case  "  {Howden  v. 

Haigh  (3) )   ''  Littledale,  J.  expresses  a  doubt  whether  the  fraud 

can  invalidate  the  whole  of  the  transaction,  and  I  must  own  I  am 

alarmed  at  the  extent  to  which  that  decision  goes."     The  true 

result  of  the  cases  appears  to  be  that,  in  a  contract  vitiated  by 

fraud,  things  which  remain  executory   may   be    avoided  at   the 

♦option  of   the  party  whom    such   fraud  affects ;   not  so  things       [  ♦707  ] 

executed.     This  appears  to  have  been  the  opinion  of  the  Court  of 

Exchequer   in  Higgins  v.  Pitt  (7) :    and    in   Pilbrow   v.  Pillrroiv^s 

Atmospheric  Railway  Company  (8)   (there  cited)  Maule,  J.  said : 

"  It  is  not  true,  that  a  deed  that  is  obtained  by  fraud,  is  therefore 

void.     The  rule  is,  that  the  party  defrauded  may,  at  his  election, 

treat  it  as  void."     In  Mun-ay  v.  Mann  (»)  Parke,  B.  said :  "  Fraud 

does  not  make  the  contract  actually  void,  but  only  voidable  at  the 

election  of  the  party."    While,  therefore,  the    contract    in    the 

present  case  was    not    avoided,   the   duty   of   the   plaintiff  still 

attached  (lo). 

Cur.  adv.  vult. 

WioHTMAN,    Erle    and    Coleridge,   JJ.    now    delivered    their 

(1)  6  Man.  &  G.  221.  (8)  75  R.  E.  780  (5  C.  B.  440,  453). 

(2)  11  E.  R.  717  (2  Camp.  317).  (9)  76  E.  E.  686,  689  (2  Ex.  538,  541. 

(3)  52  E.E.  579  (11  Ad.  &  El.  1033).  (10)  Cowling,   at  the  close   of    the 

(4)  11  Ad.  &  El.  1037.  argumetit,     mentioned     Railton      v. 

(5)  4  Y.  &  C.  (Ex.  Eq.)  435.  Mathews,    59   E.   E.   308    (10    CI.    & 

(6)  8  M.  &  W.  755,  763.  Fin.  934). 

(7)  80  B.  B.  566  (4  Ex.  312). 

44—2 
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Mamjlijku    judgments  seiiatim,  there  being  a  difference  of   opinion  on   the 
HoDOflOK.     Bench. 

WlOHTMAN,  J.  (i) : 

This  was  an  application  by  the  defendants,  by  leave  reserved  at 
the  trial,  to  enter  a  verdict  for  them  upon  the  issues  taken  upon 
the  5th  and  7th  pleas.  The  5th  plea  was  pleaded  to  the  last  count 
of  the  declaration,  which  was  indebitatus  oisumpsit  for  goods  sold 
and  delivered,  money  lent,  money  paid,  interest,  and  upon  an 
account  stated.  The  plea  stated  a  release  after  the  accruing  of 
the  causes  of  action. 

The  plaintiff  replied,  to  the  5th  plea,  that  the  release  was  had 
[  *708  ]  and  obtained  from  the  plaintiff  by  the  fraud,  *covin  and  misrepre- 
sentation of  the  defendants  and  others  in  collusion  with  them ;  to 
which  the  defendants  rejoined  a  denial  that  the  release  was 
obtained  by  fraud,  covin  and  misrepresentation,  as  alleged. 

It  appeared  by  the  evidence  that  the  defendants,  being  indebted 
to  several  persons,  and,  amongst  others,  to  the  plaintiff,  whose 
debt  amounted  to  9892.  7«.,  proposed  a  composition  of  68.  8d.  in 
the  pound,  which  was  agreed  to  by  the  majority  of  the  creditors  in 
number  ;  but  the  plaintiff,  who  was  not  present  when  the  &s.  6d. 
was  agreed  to  at  a  meeting  of  creditors,  refused  to  concur  unless 
he  was  paid  IQs.  4d.  in  the  pound  upon  part  of  the  debt,  and  the 
other  part  was  paid  in  full.  Upon  receiving  notes  for  the  amount 
agreed  upon,  and  the  positive  assurance  of  the  defendants  that  no 
other  creditor  than  himself  was  preferred,  and  that  no  one  of  them 
was  to  have  a  farthing  beyond  the  6«.  8d.,  he  signed  a  release  for 
his  whole  debt.  The  assurance  of  the  defendants  that  no  other 
creditor  was  preferred  was  untrue,  as  there  was  no  doubt  but  that 
they  had  preferred  other  persons  besides  the  plaintiff. 

It  was  contended  for  the  defendants  that,  although  the  plaintiff 
was  induced  to  accept  a  composition  of  19$.  4d.  on  part  of  his 
debt,  and  to  sign  the  release,  upon  the  credit  he  gave  to  the 
representation  and  assurance  of  the  defendants  that  no  other 
creditors  had  any  preference,  and  this  representation  and  assurance 
were  false,  still  that,  as  he  himself  by  taking  more  than  6s.  8d.  in 
the  pound  had  been  guilty  of  a  fraud  upon  the  other  creditors,  he 
was  not  at  liberty  to  set  up  the  fraud  of  the  defendants  practised 
upon  him  as  an  answer  to  the  release  which   he  had   given   to 

(1)  Lord  Campbell,  Ch.  J.  was  Bitting  at  Nisi  Prius  when  the  case  was 
argued. 
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them  relying   upon   their   false   represeatation,  and  is   in  effect    BCallaltku 
estopped  from  setting  up  the  fraud  of  the  defendants.  HoDaBOK. 

There  is  no  doubt  of  the  bona  fides  of  the  original  debt,  or  [709] 
that  the  plaintiff  was  induced  by  the  false  representations  of  the 
defendants  to  execute  the  release :  and  it  appears  to  me  that  it 
is  no  answer  upon  this  issue  to  show  that  the  plaintiff  himself 
had  also  contracted  for  preference,  in  fraud,  not  of  the  defen- 
dants, but  of  the  other  creditors.  The  preferences  are  not  frauds 
upon  the  defendants  but  upon  the  creditors ;  and  it  can  hardly  be 
allowed  the  defendants  to  set  up  a  counter- fraud  by  them  and  the 
plaintiff,  by  which  they  colluded  to  deceive  other  persons,  as  an 
answer  to  a  charge  of  fraud  practised  by  the  defendants  upon  the 
plaintiff,  which  would  have  the  effect  of  depriving  him  of  part  of  his 
original  just  right. 

The  defendants  are  seeking  to  take  the  benefit  of  a  deed  obtained 
from  the  plaintiff  by  their  own  falsehood  and  misrepresentation, 
and  contend  that  he  cannot  avoid  the  deed  on  that  ground,  because 
in  the  course  of  the  same  transaction  he  and  they  were  guilty  of 
another  fraud  upon  other  persons,  creditors  of  the  [defendants  (i)] ; 
and  that,  notwithstanding  the  double  fraud  to  which  they  were 
parlies,  the  defendants  may  still  take  all  the  benefit  as  against  this 
plaintiff  which  they  would  have  derived  under  it  had  their  conduct 
been  perfectly  bondjide,  because  the  plaintiff  has  himself  been  a 
party  to  one  of  these  frauds,  committed  upon  other  persons. 

I  regret  that  I  differ  on  this  occasion  from  my  brothers  Coleridoe 
and  Erle,  which  causes  me  to  distrust  my  own  opinion  :  otherwise 
I  cannot  but  think  that,  if  the  defendants  had  rejoined  specially, 
admitting  that  the  release  was  obtained  by  them  from  the  plaintiff 
by  falsehood  and  misrepresentation,  but  alleging  as  an  answer  that 
he  and  they  in  the  same  transaction  had  committed  another  *fraud  [  *7io  ] 
upon  other  persons,  creditors  of  the  defendants,  such  a  rejoinder 
could  not  have  been  supported :  but,  upon  the  issue  as  it  stands, 
which  merely  raises  the  question  whether  the  defendants  obtained 
the  release  from  the  plaintiff  by  fraud  and  misrepresentation,  and 
which  was  fully  proved,  there  can  be  little  doubt,  as  it  appears  to 
me,  but  that  the  plaintiff  is  entitled  to  the  verdict. 

The  7th  plea  was  pleaded  to  the  2nd,  3rd  and  4th  counts  of  the 

declaration,  upon  three  several  promissory  notes  dated  respectively 

the  Ist  October,  1847.    In  substance  it  stated  that  the  defendants 

were  indebted  to  the  plaintiff  in  9891.  7s.,  and  had  accepted  four 

(1)  *'  Plaintiff"  by  a  manifest  error  in  the  original  report. 
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bills  of  exchange  for  the  amount  drawn  by  the  plaintiff  and  payable 
to  his  order  ;  that  the  defendants  compounded  with  their  creditors, 
and  that  the  plaintiff  agreed  to  the  composition,  receiving  a  pre- 
ference beyond  the  other  creditors,  and  executed  a  release  of  his 
debt :  that  it  was  his  duty  to  take  up  the  four  bills  of  exchange,  bat 
that  he  neglected  to  do  so,  and  the  holders  of  the  bills  threatened 
to  sue  the  defendants,  who,  in  order  to  induce  the  plaintiff  to  take 
them  up,  gave  him  the  promissory  notes  in  the  2nd,  8rd  and  4th 
counts  mentioned,  and  that  there  was  no  other  consideration  for 
the  giving  of  the  notes.  The  plaintiff  replied  De  injuria  absqtie  tali 
catisd ;  and  the  question  is  whether  the  plea  was  proved. 

There  can  be  no  doubt  but  that  the  plaintiff  ought  to  have 
provided  for  the  four  bills  of  exchange  accepted  by  the  defendants 
for  the  original  debt  due  to  him,  and  that,  as  between  him  and  the 
defendants,  it  was  his  duty  to  take  them  up ;  and  the  only  considera- 
tion for  the  promissory  notes  mentioned  in  the  2nd,  8rd  and  4th 
counts  was  the  doing  that  which,  after  agreeing  to  the  composition 
[  •711  ]  *and  executing  the  deed,  he  was  bound  to  do.  It  was  said  that 
there  was  no  strict  legal  duty  cast  upon  him  to  take  up  the  four  bills 
if  there  was  a  fraudulent  preference  which  made  the  composition 
•  void  :  but  there  is  nothing  in  the  plea  which  shows  the  composition 
void  as  against  the  plaintiff;  the  only  fraud  shown  in  the  7th  plea 
being  his  own,  in  insisting  upon  a  preference  ;  and,  if  it  is  not  void 
as  against  him,  it  appears  to  me  to  be  clear  that  there  was  no  suffi- 
cient consideration  for  the  giving  the  notes,  as  he  certainly  ought 
to  have  protected  the  defendants  from  the  consequences  of  liability 
upon  these  bills. 

Upon  the  whole,  therefore,  I  think  that  the  rule  should  be  absolute 
for  entering  a  verdict  for  the  defendants  upon  the  issue  upon  the 
7th  plea,  but  discharged  as  to  entering  the  verdict  for  them  upon 
the  issue  upon  the  5th  plea. 

£jRLE,  J. : 

With  respect  to  the  5th  plea,  I  take  the  facts  to  be  as  stated  by 
my  brother  Wightman  who  tried  the  cause,  and  have  come  to  the 
conclusion  that  the  verdict  ought  to  be  entered  for  the  defendants. 

The  plaintiff,  by  entering  into  the  composition  deed  with  the 
other  creditors,  contracted  a  duty  towards  them  to  release  the 
defendants  from  his  debt.  Each  creditor  consents  to  lose  part  of 
his  debt  in  consideration  that  the  others  do  the  same ;  and  each 
creditor  may  be  considered  to  stipulate  with  the  others  for  a  release 
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from  them  to  the  defendants  in  consideration  of  the  release  hy  him.    Hallalibu 

Where  any  creditor,  in  fraud  of  the  agreement  to  accept  the  compo-     hooqson. 

sition,  stipulates  for  a  preference  to  himself,  his  stipulation  is 

altogether  void  :  not  only  can  he  take  no  advantage  from  it,  but  he 

is  also  to  lose  the  ^benefitof  the  composition.     The  requirement  of       [  ^712  ] 

good  faith  among  the  creditors,  and  the  preventing  of  gain  by 

agreement  for  preference,  has  been  uniformly  maintained,  by  a 

series  of  cases  from  Leicester  v.  Rose  (i)  to  Howden  v.  Haigh  (2)  and 

'Bradshaw  v.  Bradshaw  (3).     Here  the  plaintiflF,  having  received  the 

composition  and  the  value  of  the  preference,  which  was  a  fraud 

upon  the  other  creditors,  is  seeking  to  gain  a  further  exclusive 

advantage   to  himself,  also  in  fraud  of  them,  by  suing  for  the 

balance  of  his  original  debt  after  allowing  for  the  composition  and 

the  value  of  the  preference,  and  claims  to  avoid  his  release  on  the 

ground  that  he  was  induced  by  the  defendants  to  believe  that  he 

alone  was  fraudulently  preferred,  whereas  some  other  creditors  had 

also  obtained  some  unjust  advantage.     These  are  the  facts  on  which 

he  relies  to  support  his  replication  that  the  release  was  obtained  by 

fraud  of  the  defendants. 

But  a  deed  is  not  to  be  avoided  on  the  ground  of  a  fraudulent 
misrepresentation,  unless  the  matter  misrepresented  was  a  material 
inducement  to  the  execution  of  the  deed.  In  other  words,  unless 
the  matter  was  such  as  in  case  of  a  simple  contract  would  be 
substantially  the  consideration  for  the  contract. 

Here  the  misrepresentation  relied  on  is  not  of  this  nature.  The 
exclusion  of  others  from  a  preference  is  no  direct  advantage  to  the 
plaintiff;  and,  the  whole  stipulation  for  a  preference  being  a  fraud 
on  the  part  of  the  plaintiff  towards  other  creditors,  no  part  of  it  can 
be  legally  relied  on  by  him  as  forming  a  material  inducement  for 
his  deed.  It  could  not  form  any  part  of  a  legal  consideration. 
Also,  as,  in  a  composition  deed,  the  ^principal  parties  to  the  stipu-  [  ^713  ] 
lation  for  a  release  are  the  creditors  who  mutually  contract  each 
with  the  rest  of  the  body,  any  misrepresentation  of  the  debtor  to 
any  one  of  the  creditors  cannot  be  relied  on  by  that  one  as  the 
material  inducement  for  his  stipulation  with  the  others.  The  debtor 
only  receives  the  advantage  which  the  creditors  contract  with  each 
other  to  grant  to  him ;  the  rest  of  the  creditors  have  made  the  grant 
which  the  plaintiff  contracted  for ;  they  have  been  no  parties  to  any 
fraud ;  and  the  plaintiff  does  not  prove  the  issue  that  the  deed, 

(1)  4  East,  372.  1033). 

(2)  52  E.   B.   679    (11   Ad.  &  EL         (3)  9  M.  &  W.  29. 
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Mallalibu  which  operates  between  him  and  them  as  well  as  between  him  and 
Hodgson,  the  debtor,  was  obtained  by  fraud,  by  showing  that  he  was  deceived 
by  the  debtor  and  would  not  have  executed  the  deed  if  he  had  not 
been  so  deceived.  I  take  it  to  be  clear  that  he  could  not  avoid 
the  release  in  case  the  defendants  had  not  paid  him  the  additional 
sum  agreed  for  by  way  of  preference ;  and  there  is  stronger  reason 
for  holding  the  release  could  not  be  invalidated  by  reason  of 
disappointment  in  the  belief  that  no  other  creditor  had  been  equally 
successful  in  defrauding  the  rest. 

With  respect  to  the  pleadings  on  the  7th  plea,  I  agree  with  my 
brothers  Wiohtman  and  Golbridgb  that  the  verdict  should  be  for  the 
defendants. 

Coleridge,  J. : 

The  first  question  in  this  case  arises  upon  the  rejoinder  to  the 
replication  to  the  5th  plea.  To  that  plea,  which  is  of  a  release  by 
the  plaintiff,  he  replied  that  the  release  was  obtained  from  him  by 
the  fraud,  covin  and  misrepresentation  of  the  defendants  and  others 
in  collusion  with  them ;  and  the  rejoinder  traverses  this.  On  the 
part  of  the  plaintiff,  it  is  contended  that  the  simple  issue  is,  whether 
[  *7i4  ]  the  defendants  and  ^others  did  in  fact  procure  the  execution  of  the 
release,  entirely  or  in  part,  by  means  of  any  fraud  or  misrepre- 
sentation as  alleged  ;  and,  if  he  is  right  in  so  construing  the  issue, 
the  facts  certainly  warrant  him  in  applying  to  have  the  verdict 
entered  for  him ;  for  it  is  clear  that  the  defendants  induced  the 
plaintiff  to  execute  the  release  partly  by  assuring  him  that  no  other 
creditor  but  himself  had  had  any  preference  given  him.  Whatever 
concurring  motives  there  may  have  been,  he  would  not  but  for  this 
assurance  have  executed  the  release.  The  assurance  related  to  a 
fact  which  was  entirely  within  their  knowledge ;  and  it  was  untrue. 
But,  on  the  part  of  the  defendants,  it  is  contended  that  this  is  too 
narrow  a  view  of  the  issue;  or  rather  that,  as  the  plaintiff  was 
himself,  in  the  transaction  of  the  composition  and  release,  guilty 
of  fraud  in  respect  of  the  other  compounding  creditors,  by  stipu- 
lating for  a  preference  to  himself,  he  is  not  at  liberty  to  insist  on  the 
fraud  at  the  same  time  practised  on  himself ;  nor  indeed  to  say  that 
it  is  any  fraud  which  induced  him  to  enter  into  the  composition. 
And,  after  a  good  deal  of  hesitation,  I  have  arrived  at  this  conclusion. 
The  plaintiff  in  this  case  has  entered  into  an  arrangement  for  the 
compounding  of  his  claim  on  the  defendants,  which  is  fraudulent 
as  regards  the  other  creditors ;  he  has  received  the  composition 
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notes  and  has  execated  a  release;  but  he  now  resorts  tohisorigmal  Mallaliku 
demand,  and  is  thereupon  met  by  a  plea  of  the  release.  Piimd  Hodgson. 
fctde  the  release  is  an  answer  to  the  action ;  because  to  allow  the 
plaintiff  now  to  recover  for  his  whole  original  demand  would  be  a 
fraud  on  the  other  creditors,  who  have  come  into  the  composition 
on  the  faith  of  the  plaintiff's  being  a  party  to  it.  But  the  plaintiff 
replies  that  the  release  was  obtained  from  him  by  the  misrepre- 
sentation *of  the  defendants  and  others  in  collusion  with  them  :  [  *7i5  ] 
and,  this  being  denied  by  the  rejoinder,  the  only  question  seems  to 
me  to  be,  whether  or  not  he  is  estopped  from  proving  his  allegation, 
which  is  true  in  fact,  because  he  and  the  defendants  have  in  the 
same  transaction  concurred  in  a  fraud  on  the  other  creditors.  As 
far  as  regards  the  particular  misrepresentation,  the  plaintiff  was 
innocent :  if  he  had  stipulated  for  no  preference  to  himself  it  would 
have  been  perfectly  innocent  in  him,  laudable  indeed,  to  stipulate 
that  no  other  creditor  should  have  a  preference ;  and  a  breach  by 
the  defendants  of  such  a  stipulation  would  clearly  have  avoided 
the  release,  and  remitted  the  plaintiff  to  his  original  rights.  But 
he  has  stipulated  and  obtained  a  preference  for  himself,  which,  for 
the  reason  I  have  stated,  will  not  vitiate  the  release  as  against 
himself ;  and  it  appears  to  me  that  the  having  given  a  preference 
to  others  also  was  no  fraud  upon  the  plaintiff.  A  mere  misrepre- 
sentation by  the  defendants  of  a  fact  not  material  to  the  plaintiff 
would  not  sustain  the  issue ;  and  the  only  way  in  which  the 
misrepresentation  could  be  material  to  the  plaintiff  would  be 
inasmuch  as  the  defendants  might  be  rendered  the  less  able  to 
carry  into  execution  the  fraudulent  preference  to  himself  by  having 
bound  themselves  to  act  similarly  by  others.  But  he  had  no  right 
to  have  that  preference  carried  into  execution,  and  therefore  is  not 
in  law  prejudiced  by  a  failure  in  regard  to  it.  The  whole  con- 
sideration for  his  release  is  the  fraudulent  preference  promised 
to  himself,  and  the  withholding  any  such  preference  from  other 
creditors :  he  cannot  allege  the  former  as  a  fraud  on  himself 
to  vitiate  the  release,  for  he  is  particeps  fraudis :  and  the  latter 
is  so  entirely  mixed  up  with  it,  deriving  all  its  materiality 
from  it,  *that  the  same  disability  seems  to  me  to  exist  as  to  it.  [  ^716  ] 
If  I  am  right  in  this,  the  defendants  might  avail  themselves  of 
the  answer  by  a  simple  traverse,  and  there  needed  no  special 
rejoinder.  I  come  to  the  same  conclusion  on  this  part  of  the 
rale  as  my  brother  Erlb  :  this  part  of  it  therefore  will  be  made 
absolute. 
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Mallalibit       Upon  the  other  point,  the  issue  raised  on  the  7th  plea,  we  are  all 
Hoi^Bov.     agreed ;  and  I  do  not  feel  it  necessary  to  add  any  thing  to  the 
reasons  assigned  by  my  brother  Wightman. 

Rtde  absolute. 


i8«'-  The  bank  of  AUSTfiALASIA  v.  NIAS  (l). 

Jan.  21.29.  ^ 
(16  Q.  B.  717—738 ;  S.  C.  20  L.  J.  Q.  B.  284 ;  15  Jur.  967.) 

[71 7  "1 
-^  By  an  Act  of  the  •Colonial  Iiegislature  of  New  South  Wales,  it  was 

provided  that  a  Banking  Company  should  sue  and  be  sued  in  the  name  of 

its  chairman,  and  that  execution  on  any  judgment  against  the  Company 

might  he  issued  against  the  property  of  any  memher  for  the  time  being,  in 

like  manner  as  if  such  judgment  had  heen  obtained  against  such  member 

personally.     In  assumpsit  against  a  member  of  the  Company  on  a  judgment 

obtained  in  the  colony  against  the  chairman :  Hold, 

That  the  Colonial  liegislature  had  authority  to  pass  the  Act,  and  that 
there  was  nothing  repugnant  to  the  law  of  England,  or  to  natural  justice, 
in  enacting  that  actions  on  contracts  made  by  the  Company  in  the  colony, 
instead  of  being  brought  against  the  shareholders  individually,  should  be 
brought  against  the  chairman  whom  they  had  appointed  to  represent  them. 

That  a  judgment  recovered  in  such  an  action,  after  service  of  process  on 
the  chairman,  had  the  same  effect  beyond  the  territory  of  the  colony  which 
it  would  have  had  if  the  defendant  had  been  personally  served  with  process, 
and,  he  being  a  party  to  the  record,  the  recovery  had  been  personally  agiiinst 
him. 

That,  although  in  an  action  on  a  foreign  or  colonial  judgment  the  judg- 
ment is  examinable  to  a  certain  extent,  as,  for  the  purpose  of  showing 
want  of  jurisdiction,  or  that  defendant  was  not  summoned,  or  that  the 
judgment  was  fraudulently  obtained,  yet  such  judgment  is  not  examinable 
upon  the  merits,  as,  fur  the  purpose  of  showing  that  the  contract  sued 
upon  was  not  made,  or  was  procured  by  fraud,  or  that  the  judgment  was 
erroneous. 

But  that  a  foreign  or  colonial  judgment  obtained  against  a  co-contractor 
cannot  be  insisted  on  by  way  of  merger  in  an  action  on  the  judgment. 

Assumpsit.  The  first  count  stated  that,  before  and  at  the  several 
times  thereafter  mentioned,  several  persons  had  formed  themselves 
into  a  Company  established  at  Sydney,  in  parts  beyond  the  seas,  to 
wit  in  her  Majesty's  colony  of  New  South  Wales,  under  the  name, 
style  and  firm  of  the  Bank  of  Australia,  for  the  purpose  of  carrying 
on,  at  Sydney  aforesaid,  the  trade  and  business  of  bankers,  &c. ; 
and  that  the  Company  were,  at  the  said  several  times,  &c.,  so 
carrying  on  at  Sydney  the  said  trade  and  business. 

(1)  Full,  or  appr.  in  Godard  v.  Gray  Adamson  (1874)  L.  R.  9  Ex.  345,  3o2, 

(1870)  L.  R.  6  Q.  B.  139,  150,  40  L.  J.  43  L.  J.  Ex.  161  ;  Ahouloff  v.  02*peu- 

Q.  B.  62 ;  Ellia  v.  M' Henry  (187 1)  L.  B.  heimer  (1882)  10  Q.  B.  295, 301,  52  L.  J. 

6  C.  P.  228,  239,  40  L.  J.  C.  P.  109;  Q.  B.  1,  Re  Trufmi  (1887)  36  Ch.  D. 

Ochsenhein  v.  Papelier  (1873)  L.  R.  8  600,  57  L.  J.  CTi.  135  ;   Vadaia  v.  Laives 

Ch.  695, 699, 42  L.  J.  Ch.  861 ;  Copin  v.  (1890)  25  a  B.  D.  310,  316.— A.  C. 
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That,   after  the  formation   and   establishinent  of  the  Bank  of      Bank  of 
Australia,  and  whilst  the  same  was  carrying  on  the  business  of        u^sia  ' 
bankers,  and  before  the  bringing  of  such  action  as  after  mentioned,        j^^^ 
to  wit  on  the  28th  August,  *1888,  a  certain  Act  of  the  Governor  and       [  ♦7i8  ] 
Legislative  Council  of  New  South  Wales  aforesaid  was  made  and 
passed  relating  to  and  concerning  the  Company,  to  wit  an  Act 
intituled  "  An  Act  to  enable  the  proprietors  of  a  certain  banking 
establishment  or  Company,  carried  on  in  the  town  of  Sydney  in  the 
colony  of  New  South  Wales,  under  the  name,  style  and  firm  of  the 
Bank  of  Australia,  to  sue  and  be  sued  in  the  name  of  the  chairman 
of  the  said  Bank  or  Company  for  the  time  being,  and  for  other 
purposes  therein  mentioned ; "  which  Act  was  and  is  in  the  words 
and  of  the  tenor  following,  that  is  to  say : 

'*  Whereas  certain  persons  formed  themselves  into  a  Company  or 
society  established  at  Sydney,  under  the  name,  style  or  firm  of  the 
Bank  of  Australia,  as  well  for  the  purposes  of  discount  and  issuing 
of  notes  and  bills,  and  lending  moneys  on  securities  and  cash 
accounts,  for  the  receiving  moneys  on  deposit  accounts,  for  the  safe 
custody  of  money  and  securities  for  moneys  for  the  general  public 
accommodation  and  benefit,  as  also  for  transacting  and  negotiating 
all  such  other  matters  and  things  as  are  usually  done  and  performed 
relating  to  or  connected  with  the  ordinary  business  of  banking; 
and  wliereas  the  said  Bank  is  now  being  carried  on  in  Sydney,  and 
is  under  the  care,  management  and  superintendence  of  eleven 
directors,  one  of  whom  is  chairman  of  the  said  Bank ;  and  whereas 
difficulties  may  arise  in  recovering  debts  due  to  the  said  Bank  or 
Company,  and  in  maintaining  actions  or  proceedings  for  damages 
done  to  their  property,  and  also  in  prosecuting  persons  who  may 
steal  or  embezzle  the  bills,  notes,  bonds,  mortgages,  moneys,  goods, 
chattels  or  effects  of  the  said  Bank ;  and  whereas  it  would  be  con- 
venient and  just  that  persons  having  demands  against  the  said 
Bank  should  be  entitled  to  sue  some  member  thereof  in  place  and 
stead  of  the  whole ;  but,  as  these  purposes  cannot  be  effected  without 
the  aid  and  authority  of  the  Legislature ;  Be  it  therefore  enacted 
by  his  Excellency  the  Governor  of  New  South  Wales,  with  the 
advice  of  the  Legislative  Council,  that,  from  and  after  the  passing 
of  this  Act,  all  actions  and  suits,  and  all  proceedings  at  law  or  in 
equity,  to  be  commenced  and  instituted  and  prosecuted  or  carried 
on  by  or  on  behalf  of  the  said  Bank,  or  wherein  the  said  Bank  is  or 
shall  be  in  any  way  concerned,  against  any  person  or  persons,  body 
or  bodies  politic  or  corporate,  or  whether  a  member  or  members  of 
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Bank  of     the  said  Bank  or  otherwise  shall  and  may  be  lawfully  commenced 

A  TTom  DA  ■ 

LABIA  instituted  and  prosecuted  or  carried  on  in  the  name  of  the  person 
NiAs  ^^^  sheM  be  chairman  of  the  said  Bank  at  the  time  any  ^such 
[  *7i9  ]  action,  suit  or  proceeding  shall  be  commenced  or  instituted,  as  the 
nominal  plaintiff,  complainant  or  petitioner,  for  and  on  behalf  of 
the  said  Bank  ;  and  that  all  actions,  suits  or  proceedings  aforesaid 
to  be  commenced,  instituted  or  prosecuted  against  the  said  Bank, 
shall  be  commenced,  instituted  and  prosecuted  against  the  chairman 
for  the  time  being  of  the  said  Bank,  as  the  nominal  defendant 
for  and  on  behalf  of  the  said  Bank :  "  Prosecutions  by  the  Bank  for 
fraud,  embezzlement,  robbery,  or  stealing  of  their  bills,  i&c.,  goods, 
&c.,  or  for  any  other  offence  against  the  said  Bank,  to  be  instituted 
and  carried  on  in  the  name  of  the  chairman  for  the  time  being ; 
and  in  indictments  &c.  the  property  to  be  laid  in  such  chairman ; 
offences  committed  with  intent  to  injure  or  defraud  the  Bank,  to  be 
laid  as  committed  with  intent  to  injure  or  defraud  such  chairman ; 
And  that  "in  all  other  allegations  or  indictments,  informations  or 
other  proceedings,  it  shall  and  may  be  lawful  and  sufficient,  from 
and  after  the  passing  of  this  Act,  to  state  the  name  of  such  chair- 
man ;  and  the  death,  resignation,  or  removal  or  other  act  of  such 
chairman  shall  not  abate  any  such  action,  suit  or  prosecution,  but 
the  same  may  be  continued  "  &c.,  prosecuted  and  carried  on  in  the 
name  of  any  chairman  of  the  said  Bank  for  the  time  being. 

2.  **  And  be  it  further  enacted,  that  a  memorial  of  the  name  of 
the  chairman  of  the  said  Bank,  in  the  form  or  to  the  effect  for  that 
purpose  set  forth  in  the  schedule  hereunto  annexed,  signed  by  the 
said  chairman  and  by  a  majority  of  the  directors  of  the  said  Bank, 
shall  be  recorded  upon  oath  in  the  Supreme  Court  of  New  South 
Wales,  within  thirty  days  after  the  passing  of  this  Act ;  and,  when 
and  as  often  as  any  director  of  the  said  Bank  shall  be  newly  elected 
chairman,  a  memorial  of  the  name  of  such  newly  elected  chairman, 
in  the  same  form  or  to  the  same  effect  as  the  above  mentioned 
memorial,  signed  by  such  newly  elected  chairman  and  a  majority 
of  the  persons  who  shall  be  directors  of  the  said  Bank  at  the  time 
of  the  election  of  such  new  chairman,  shall  in  like  manner  be 
recorded  upon  oath  in  the  same  Supreme  Court  within  thirty  days 
next  after  such  chairman  shall  be  elected."  3.  Proviso,  that  until 
such  memorial  be  so  recorded,  no  action,  suit,  or  other  proceeding 
shall  be  brought  by  the  Bank  in  the  name  of  their  chairman  under 
the  authority  of  this  Act. 
4.  Proviso,  that  the  chairman  being  the  plaintiff,  complainant. 
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petitioner  or  defendant  in  any  such  action,  sait,  petition  or  other 
proceeding  as  aforesaid,  on  behalf  of  the  said  Bank,  shall  not  prevent 
him  from  being  a  witness. 

6.  Proviso,  that  execution,  upon  any  decree  or  judgment  in  any 
such  action,  suit,  petition  or  other  proceeding,  obtained  against  the 
chairman  for  the  time  being  of  the  said  Bank,  whether  he  be 
plaintifif  or  defendant  therein,  may  be  issued  against,  and  levied 
upon,  the  goods  and  chattels,  lands  and  tenements  of  any  member 
or  menders  whomsoever  of  the  said  Bank  for  the  time  being,  in 
like  manner,  and  not  otherwise  than,  as  if  such  ^decree  or  judgment 
had  been  obtained  against  such  member  or  members  personally. 
Provided  always,  that  every  such  chairman  in  whose  name  any 
such  action,  suit,  petition  or  other  proceeding  shall  be  commenced, 
prosecuted,  carried  on  or  defended,  and  every  such  member  or 
members,  against  whose  goods  and  chattels,  lands  and  tenements, 
execution  upon  any  judgment  or  decree  shall  be  issued  or  levied  as 
aforesaid,  shall  always  be  reimbursed  and  paid,  out  of  the  funds  of 
the  said  Bank,  all  such  damages,  dues,  expenses,  costs  and  charges 
as  by  the  event  of  any  such  proceeding  such  chairman  or  member  or 
members  shall  or  may  be  put  unto,  or  become  chargeable  with ;  and  all 
Buch  remedies  shall  be  allowed  as  between  the  several  members  of 
the  said  Bank  for  the  time  being,  as  if  this  Act  had  not  been  passed. 

6.  "  And  be  it  further  enacted,  that  the  provisions  in  this  Act 
contained,  shall  extend,  and  be  construed,  deemed  and  taken  to 
extend  to  the  said  Bank  at  all  times  during  the  continuance  of  the 
same,  whether  the  said  Bank  be  now  or  hereafter  composed  of 
some,  or  all  or  any  of  the  persons  who  were  the  original,  or  are  the 
present  members,  thereof,  or  of  all  or  some  of  those  persons  together 
with  some  other  person  or  persons,  or  shall  be  composed  altogether 
of  persons  who  were  not  originally  nor  are  the  members  of  the  same. 

7.  "Provided  always,  and  be  it  further  enacted,  that  nothing 
herein  contained  shall  extend,  or  be  deemed,  taken,  or  construed  to 
extend,  to  incorporate  the  members  or  proprietors  of  the  said  Bank, 
or  to  relieve  or  discharge  them  or  any  of  them  from  any  responsi- 
bility, duties,  contracts  or  obligations  whatsoever,  which  by  law 
they  now  are  or  at  any  time  hereafter  shall  be  subject  or  liable  to, 
either  between  the  said  Bank  and  others,  or  between  the  individual 
members  of  the  said  Bank  or  any  of  them  and  others  or  among 
themselves,  or  in  any  other  manner  whatsoever,  except  so  far  as  the 
same  is  affected  by  the  provisions  of  this  Act,  and  the  true  intent 
and  meaning  of  the  same. 
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Bakk  of  8.  **  And  be  it  further  enacted,  that  all  bonds,  mortgi^es, 
LA?iA  '  warrants  of  attorney,  and  other  secarities,  not  being  assignable 
in  the  law,  which  have  been,  or  which  shall  or  may  at  any  time 
hereafter  be,  taken  in  the  name  of  any  person  as  chairman  of  the 
said  Bank  for  and  on  account  of  the  said  Bank  shall  and  may  be 
put  in  suit,  and  be  sued  and  prosecuted  upon,  at  law  or  in  equity, 
in  the  name  of  the  chairman  in  whose  name  the  same  may  have 
been  taken,  or  in  the  name  of  any  person  who  shall  or  may  succeed 
to  that  office  and  be  the  chairman  of  the  said  Bank  at  the  time 
such  proceeding  or  proceedings  shall  be  instituted,  notwithstanding 
the  name  of  any  such  succeeding  chairman  be  not  inserted  in  such 
bond,  mortgage,"  &c.,  ''as  an  obligee,  mortgagee,"  &c. ;  ''and  the 
death,  resignation,  removal,  or  other  act  of  any  such  chairman  of 
the  said  Bank  for  the  time  being,  in  whose  name  any  such  bond, 
mortgage,"  &c.,  "  shall  be  so  put  in  suit,  shall  not  abate  any  action, 
suit,  or  other  proceeding  had  thereon ;  but  the  same  may  be  con- 
[  *72i  ]  tinned  *  where  it  left  off,  and  be  prosecuted  and  carried  on  in  the 
name  of  any  person  who  may  succeed  to  that  office,  be  or  become 
the  chairman  of  the  said  Bank  for  the  time  being ;  and  the  legal 
estate  in  all  lands  and  tenements  belonging  or  mortgaged  to  the 
said  Bank,  and  all  legal  rights  and  capacities  in  respect  of  the  said 
Bank,  shall  become  vested  in  such  new  chairman  as  aforesaid,  to 
all  intents  and  purposes,  immediately  upon  the  recording  the 
memorial  of  the  name  of  such  new  chairman  in  the  said  Supreme 
Court,  and  so  on,  toties  quoties,  whensover  any  new  appointment  or 
election  of  a  chairman  for  the  time  being  of  the  said  Bank  shall 
take  place,  and  such  new  memorial  thereof  shall  be  enrolled  as 
aforesaid. 

9.  "  That,  in  any  action  by  a  chairman  of  the  Bank  by  virtue  of 
this  Act,  the  plaintiff  shall  not  be  nonsuit,  nor  a  verdict  be  given 
against  him  for  want  of  proof  of  the  record  of  such  memorial ;  but, 
in  case  the  defendant  shall  make  it  appear  that  no  such  memorial 
has  been  recorded,  then  a  nonsuit  shall  be  entered." 

10.  Proviso,  that  nothing  in  this  Act  shall  affect  any  right  &c.  of 
his  Majesty,  his  heirs  or  successors,  or  of  any  body  politic  or 
corporate,  or  of  any  other  person  excepting  such  as  are  mentioned 
therein,  or  of  those  claiming  by  or  under  them. 

11.  "  And  be  it  further  enacted,  that  this  Act  shall  not  commence 
or  take  effect  until  the  same  shall  have  received  the  Boyal  approba- 
tion, and  the  notification  of  such  approbation  shall  have  been  made 
by  the  Governor  in  the  New  South  Wales  Gavertiment  Gazette.** 


VOL.  Lxxxiii.]     1851.     Q.  B.     16  Q.  B.  721—722.  708 

12.  **  And  be  it  further  enacted,  that,  when  and  as  soon  as  this      bank  of 
Act  shall  have  received  the  Royal  approbation,  and  the  notification       lahil 
of  such  approbation  shall  have  been  made  as  aforesaid  by  his        ^^' 
Excellency  the   Governor  in   the  New  South   Wales   Government 
Gazette^  this  Act  shall  be  deemed  and  taken  to  be  a  public  Act, 
and  shall  be  judicially  taken  notice  of  as  such  by  the  Judges  of 
the  Supreme  Court  of  New  South  Wales,  and  by  all  other  Judges, 
justices,  and  others  within  the  colony  of  New  South  Wales  and 
its  dependencies,  without  being  especially  pleaded."    (Here  followed 
the  schedule  to  the  Act.) 

That  afterwards,  and  before  the  bringing  of  such  action  as  here- 
after mentioned  &c.,  to  wit  on  28th  August,  1888,  the  said  Act 
received  the  Boyal  approbation,  and  the  notification  of  such  appro- 
bation was,  to  wit  then,  made  by  the  then  Governor  of  New  South 
Wales  in  the  New  South  Wales  Government  Gazette ;  and  thereupon 
the  said  Act  then  became,  and  was,  and  from  thence  continually 
hath  been,  and  still  is,  the  law  of  and  in  the  said  colony  applicable 
to  the  said  Company,  *and  part  and  parcel  of  the  law  of  the  said  [  *722  ] 
colony.  That  heretofore,  and  after  the  said  Act  had  become,  and 
whilst  the  same  was,  such  law,  and  parcel  of  such  law,  of  the  said 
colony  as  aforesaid,  and  before  and  at  the  respective  times  of  the 
bringing  of  such  action  and  of  the  recovery  of  such  judgment  as 
hereinafter  respectively  mentioned,  one  Thomas  Chapman  Breillat 
was  chairman  of  the  Company ;  and  defendant,  before  and  at  the 
respective  times  last  aforesaid,  and  also  before  and  at  the  times  of  the 
making  of  such  promises  by  the  Company  as  hereafter  in  this  count 
mentioned,  was,  and  from  thence  respectively  hitherto  hath  been, 
and  still  is,  a  member  of  the  Company.  That,  whilst  Breillat  was 
chairman  of  the  Company,  and  whilst  defendant  was  a  member  of 
the  Company,  to  wit  on  7th  December,  1844,  the  plaintiffs  caused 
Breillat,  as  such  chairman,  to  be  summoned,  according  to  the 
course  and  practice  of  the  Supreme  Court  of  New  South  Wales,  to 
appear  as  the  nominal  defendant  for  and  on  behalf  of  the  Company 
in  the  said  Court,  pursuant  to  the  provisions  of  the  said  Act,  to 
answer  the  plaintiffs  in  an  action  on  promises.  That  afterwards, 
to  wit  on  the  day  and  year  last  aforesaid,  Breillat  having  duly 
appeared  in  the  said  Court,  according  to  the  course  and  practice  of 
the  Court,  to  such  last  mentioned  summons,  the  plaintiffs  did 
thereupon  then  declare  in  the  said  action  against  Breillat,  as 
the  chairman  of  the  Company,  and  as  the  nominal  defendant,  &c. 
That  such  proceedings  were  thereupon  further  had  in  the  said 
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Supreme  Court  of  New  South  Wales  in  the  aaid  action,  that  after- 
wards, and  whilst  Breillat  continued  to  be  chairman,  and  whilst 
defendant  continued  to  be  a  member  of  the  Company,  to  wit  on 
8th  September,  1845,  plaintiffs  by  the  consideration  and  judgment 
*of  the  Court  recovered  against  Breillat,  as  the  chairman  of  the 
Company,  as  well  a  certain  sum  of  175,7032.  18«.  7c2.,  for  the 
damages  which  plaintiffs  had  sustained  by  and  on  account  of  the 
non-performance  of  certain  promises  before  that  time  made  by  the 
Company  to  plaintiffs,  as  also  the  sum  of  2,404Z.  2«.  for  their  costs 
and  charges  &c.,  whereof  Breillat,  as  such  chairman  and  as  such 
nominal  defendant,  was  convicted.  That  the  said  promises  were 
made,  and  the  plaintiffs'  causes  of  action  in  respect  thereof  arose, 
within  the  jurisdiction  of  the  said  Supreme  Court  of  New  South 
Wales ;  and  that  the  said  Court,  during  all  the  time  whilst  the  said 
action  was  depending  therein,  and  continually  until  and  at  the  time 
of  the  giving  of  the  said  judgment,  was,  and  was  duly  holden, 
within  the  jurisdiction  thereof,  in  parts  beyond  the  seas,  to  wit  at 
Sydney  aforesaid,  and  that  the  said  judgment  was  given  by  the 
Court  at  a  place  within  the  jurisdiction  of  the  Court,  to  wit  at 
Sydney  aforesaid,  to  wit  by  the  Chief  Justice  and  other  the  justices 
of  the  Court,  to  wit  by  &c.  That  the  said  judgment  still  remains 
in  full  force  and  effect,  not  in  any  wise  satisfied,  reversed  or 
annulled,  and  that  no  execution  hath  as  yet  been  obtained  of  or 
upon  the  said  judgment;  and  the  damages,  costs  and  charges 
aforesaid,  in  form  aforesaid  adjudged  to  the  plaintiffs,  are  of  great 
value,  to  wit  of  the  value  of  178,108Z.  0«.  Id, :  By  means  of  which 
several  premises  defendant,  as  and  being  such  member  of  the 
Company,  then  became,  as  such  member  of  the  said  Company,  liable 
&c.  to  pay  plaintiffs  the  said  sum  of  money  when  he  should  be  there- 
unto afterwards  requested ;  and,  being  so  liable,  and  the  said  sum 
then  being  wholly  due  and  unpaid,  defendant  then,  to  wit  on  &c.,  in 
consideration  of  the  premises,  promised  plaintiffs  *to  pay  the  said 
sum  on  request.    Yet  defendant  hath  disregarded  his  promise  &c. 

Second  count.  That  defendant  on  80th  October,  1848,  to  wit  at 
Sydney  &c.,  made  his  promissory  note,  dated  &c.,  whereby  defendant 
promised  to  pay  plaintiffs  on  demand  154,000Z.,  with  interest  at  the 
rate  of  61.  per  cent,  per  annum.    Breach  &c. 

Third  and  fourth  counts.  For  money  lent  and  advanced  by 
plaintiffs  to  defendant;  and  for  money  due  on  an  account  stated 
between  plaintiffs  and  defendant. 

Plea  8 ;  to  the  first  count :  That  the  supposed  promises,  for  the 


VOL.  Lxxxra.]     1861.    Q.  B.     16  Q.  B.  724—725.  705 

non-performance  of  which  plaintiffs  are  alleged  to  have  recovered     Bakk  of 
judgment  against  Breillat  as  chairman  of  the  Company  of  the  Bank       lahia 
of  Australia,  were  not  made  by  the  Company.     Conclusion  to  the       ^^^ 
country. 

Plea  6 ;  to  first  count :  That  defendant  was  not  at  any  time 
arrested  upon,  or  served  with,  any  process  issuing  out  of  the  said 
Supreme  Court  of  New  South  Wales  at  the  suit  of  the  plaintiffs  for 
the  cause  of  action  upon  which  the  said  judgment  was  obtained  ; 
nor  had  defendant  at  any  time  notice  of  any  such  process;  nor 
did  defendant  at  any  time  appear  in  the  said  Court  to  answer 
plaintiffs  in  the  said  action  in  which  the  judgment  was  so  obtained  ; 
nor  had  defendant  any  knowledge  or  notice  of  the  proceedings  in 
the  first  count  mentioned  against  Breillat,  on  which  the  said  judg- 
ment was  so  obtained  ;  nor  had  defendant  notice,  nor  did  he  know, 
that  plaintiffs  had  caused  Breillat  to  be  summoned,  according  to  the 
coarse  and  practice  of  the  said  Supreme  Court,  to  appear  as  the 
nominal  defendant  for  and  on  behalf  of  the  Company  in  the  said 
action  in  which  the  said  judgment  was  so  obtained  as  aforesaid  ;  or 
that  Breillat  *had  duly  appeared  in  the  said  Court,  according  to  the  [  *72r>  ] 
coarse  and  practice  of  the  Court,  to  such  last  mentioned  summons. 
Whereby  the  judgment  so  made  and  pronounced  was  and  is  contrary 
to  natural  justice,  and  wholly  inoperative  and  void  against  the 
defendant.     Verification. 

Plea  8;  to  first  count:  That  the  colony  of  New  South  Wales,  in 
the  first  count  mentioned,  is  the  same  colony  of  New  South  Wales 
mentioned  and  referred  to  in  a  certain  Act  of  Parliament,  made  and 
passed  in  &c.  (9  Geo.  IV.  c.  83),  **  To  provide  for  the  administration 
of  justice  in  New  South  Wales  and  Van  Diemen's  Land,  and  for  the 
more  effectual  government  thereof,  and  for  other  purposes  relating 
thereto."  That  the  said  Act  in  the  first  count  mentioned  is  repug- 
nant to  the  laws  of  England ;  and  that,  at  the  time  of  making  and 
passing  the  same,  the  said  Governor  and  Council  had  no  right, 
power,  privilege  or  authority  to  make,  enact  or  pass  the  said  last 
mentioned  Act.    Verification. 

Plea  10 ;  to  the  first  count :  That,  by  the  course  and  practice  of 
the  Supreme  Court  of  New  South  Wales,  and  by  the  law  of  the 
colony,  no  member  of  the  Company  except  the  chairman  thereof 
would  be  or  become  liable,  or  could  be  called  upon,  to  pay  or  satisfy 
any  debt  or  damages  for  and  in  respect  of  which  judgment  should 
or  mip:ht  be  recovered  in  the  said  Court  in  any  action  or  suit 
brought  against  the  chairman  of  the  Company,  as   the  nominal 
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Bank  op  defendant  on  behalf  of  the  said  Company,  under  and  by  virtue  of 
LABIA  "  the  said  Act  of  the  said  Governor  and  Legislative  Council,  until 
a  writ  of  scire  facias  were  first  issued  upon  such  judgment, 
requiring  such  member  to  show  if  he  should  have,  or  know,  any- 
r  •726  ]  thing  to  say  for  himself  why  the  plaintiff  in  such  action  ♦should  not 
have  execution  against  him  for  the  amount  of  the  debt  or  damages 
so  recovered,  and  judgment  were  thereupon  given  by  the  considera- 
tion of  the  Court  for  the  plaintiff  in  such  action,  that  he  should 
have  execution  against  such  member  for  the  said  debt  or  damages. 
That  no  such  writ  of  scire  facias  hath  ever  been  issued  against 
defendant  upon  the  said  judgment  in  the  first  count  mentioned, 
requiring  defendant  to  show  why  plaintiffs  should  not  have  execution 
against  him  of  the  damages  and  costs  thereby  recovered ;  nor  hath 
any  judgment  ever  been  pronounced  or  given  by  the  said  Supreme 
Court  against  defendant  that  plaintiffs  should  have  execution  of  the 
said  damages  and  costs  against  the  defendant.     Verification. 

Plea  12  ;  to  first  count :  That  the  promises  alleged,  and  in  respect 
whereof  the  said  judgment  was  obtained,  were  obtained  and  pro- 
cured by  the  fraud  and  covin  of  the  plaintiffs  and  others  in 
collusion  with  them.    Verification. 

Plea  15 ;  to  first  count :  That  the  judgment,  and  the  record  and 
entry  of  the  said  judgment,  were  and  are  erroneous  according  to  the 
law  of  the  said  colony ;  and  the  judgment  was  erroneously  and 
wrongfully  and  in  violation  of  the  said  law  given  for  the  plaintiffs ; 
and  that  the  judgment  ought  according  to  the  said  law  to  have  been 
given  for  Breillat  as  such  nominal  defendant  &c.    Verification. 

Plea  17 ;  to  second  count :  That  plaintiffs  at  the  time  of  the 
making  of  the  said  note,  and  thence  hitherto,  have  been,  and  still 
are,  a  foreign  corporation,  existing  and  being  and  carrying  on  trade 
and  business  in  the  said  colony,  to  wit  at  Sydney,  and  within  the 
jurisdiction  of  the  Supreme  Court  of  the  said  colony  ;  and  that  the 
[  *727  ]  *said  note  was  made  in  the  colony,  and  within  the  limits  and 
territory  subject  to  the  laws  and  statutes  enacted  and  passed  by  the 
Governor  and  Legislative  Council  of  the  colony,  to  wit  at  Sydney, 
and  that  the  same  was  made  by,  and  the  said  causes  of  action 
thereupon  accrued  against,  a  certain  copartnership  likewise  existing 
and  being,  and  carrying  on  trade  and  business,  in  and  at  Sydney, 
called  the  Bank  of  Australia,  of  which  copartnership,  at  the  time  of 
the  accruing  of  the  said  last  mentioned  causes  of  action,  the 
defendant  was  a  member;  and  that  the  said  causes  of  action 
accrued  against  the  defendant  as  such  member  and  not  otherwise  : 
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That  before  the  time  of  the  making  of  the  note,  and  the  accruing     Bank  op 

AlTHTRA- 

of  the  said  causes  of  action,  a  certain  Act  of  the  said  Governor  labia 
and  Legislative  Council  was  made  and  passed,  relating  to  and  con-  ^^^^^^ 
cerning  the  said  copartnership,  to  wit  the  said  Act  set  forth  in  the 
first  count ;  and  that  the  said  Act  still  is  and  remains  in  full  force, 
and  not  abrogated  or  repealed,  and,  at  the  time  of  the  accruing  of 
the  said  cause  of  action,  and  of  the  commencement  of  this  suit,  was, 
and  continued  to  be,  and  still  is,  the  law  of  the  said  colony  of  New 
Soath  Wales.  That,  before  the  time  of  the  commencement  of  this 
suit,  a  certain  person,  to  wit  one  T.  G.  Breillat,  had  been  duly 
elected  chairman  of  the  said  Gompany,  and  that  a  memorial  of  the 
name  of  the  said  chairman,  in  the  form  &c.  set  forth  in  the  schedule, 
signed  by  the  said  chairman  and  a  majority  of  the  directors,  was 
duly  recorded  &c.  in  the  said  Supreme  Gourt  &c.  within  thirty 
days  &c.,  pursuant  to  the  last  mentioned  Act.  That  Breillat 
accordingly  then,  and  at  the  time  of  the  commencement  of  this  suit, 
was,  and  continued  to  be,  and  still  is,  such  chairman  as  aforesaid, 
and  living  and  domiciled  and  resident  in  the  *said  colony  of  New  [  728  ] 
South  Wales  and  within  the  jurisdiction  of  the  said  Supreme  Court, 
to  wit  at  Sydney  aforesaid,  and  liable  to  be  sued  as  such  chairman 
as  aforesaid  upon  and  in  respect  of  the  said  last  mentioned  causes  of 
actioif .    Verification . 

Plea  18 ;  to  the  second,  third  and  fourth  counts :  That  the  pro- 
mises and  causes  of  action  in  those  counts  mentioned  were  made 
by  and  arose  against  defendant  as  a  member  of  the  said  Company 
in  the  first  count  mentioned,  and  jointly  with  the  other  members 
thereof,  and  not  otherwise ;  and  that  the  same  were,  and  are,  the 
same  identical  causes  of  action  for  and  in  respect  whereof  the 
plain ti£f8  obtained  and  recovered  the  judgment  in  the  first  count 
mentioned,  as  therein  alleged ;  and  that  the  same  promises  were 
made  and  the  same  causes  of  action  arose  within  the  said  colony  of 
New  South  Wales  and  within  the  jurisdiction  of  the  Supreme 
Court  of  New  South  Wales,  and  not  otherwise ;  and  that,  by  the 
law  of  the  same  colony,  the  same  causes  of  action  and  all  remedies 
for  the  same  became  and  were  by  the  recovery  of  the  said  judgment 
in  the  first  count  mentioned,  before  and  at  the  time  of  the  com- 
mencement of  this  suit,  and  still  are,  merged  in  the  same  judgment 
and  extinguished  thereby :  That  the  Company  was  formed,  existing 
and  carrying  on  business  as  in  the  first  count  alleged,  and  that  the 
said  Act  of  the  Governor  &c.  was  made  and  passed  as  in  that  count 
also  mentioned,  and  received  the  Royal  approbation  ;  and  that  such 
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Bank  of  notification  thereof  was  made  and  the  same  became  and  was  and  is 
LABIA  the  law  of  the  said  colony  as  in  the  said  coant  also  respectively 
mentioned;  that  Breillat  was  sach  chairman  and  defendant  was 
such  member  of  the  Company ;  that  plaintiffs  caused  Breillat,  as 

[  *729  ]  such  chairman,  *to  be  summoned,  and  did  declare  and  recover 
against  him  as  such  chairman  as  in  the  first  count  also  respectively 
mentioned,  and  that  the  said  Court  was  holden,  and  the  said  judg- 
ment still  remains  in  full  force  and  effect,  and  the  said  damiiges, 
costs  and  charges  were,  and  are,  of  such  value,  as  in  the  first  count 
are  also  respectively  in  that  behalf  alleged.    Verification. 

General  demurrers  to  the  8rd,  6th,  8th,  12th,  17th  and  18th  pleas. 
Joinder. 

Demurrer  to  the  16th  plea,  on  the  grounds :  That,  assuming  it  to 
be  competent  to  defendant  to  allege  error  in  the  judgment  in  the 
first  count  mentioned,  the  defendant  ought  to  have  stated  in  what 
such  error  consists,  and  to  have  set  out  the  law  of  the  said  colony 
so  far  as  applicable  to  the  judgment,  and  to  have  shown  in  what 
respects  the  judgment  was  and  is  erroneous  according  to  the  law  of 
the  colony;  and  that  the  plea  wants  certainty  in  the  matters  and 
respects  above  mentioned,  and  is  in  other  respects  uncertain,  &c. 
Joinder. 

Beplication  to  the  10th  plea :  That  defendant  was  not  at  the  time 
when  the  said  judgment  was  so  recovered  as  in  the  first  count 
mentioned,  nor  hath  he  been  at  any  time  since,  within  the  said 
colony  of  New  South  Wales,  or  any  of  its  dependencies :  nor  had 
defendant,  at  the  time  when  the  said  judgment  was  so  recovered 
against  the  chairman  of  the  Company,  or  at  any  time  since,  any 
land,  goods  or  chattels  within  the  colony  or  any  of  its  dependencies  ; 
and  that  on  occasion  of  the  premises  in  the  plea  aforesaid  there 
could  not  be  any  good,  sufficient  or  valid  service,  or  execution,  of 
any  such  writ  of  scii-e  facias  against  defendant  as  in  the  tenth  plea 
mentioned,  according  to  the  law  of  the  colony  in  that  behalf; 
[  ♦730  ]  ♦nor  could  any  such  writ  of  scire  facias  as  in  the  tenth  plea  men- 
tioned at  any  time  hitherto  have  been  in  anywise  made  available 
for  having  execution  against  defendant  of  the  said  judgment,  or  of 
the  damages  and  costs  thereby  recovered,  or  either  of  them,  or  any 
part  thereof,  according  to  the  said  law  of  the  colony  in  that  behalf. 
Verification. 

Demurrer  to  the  replication  to  the  10th  plea,  on  the  grounds : 
That,  although  it  is  stated  in  the  replication  that  defendant  was  not 
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at  the  time  of  the  recovery  of  the  said  judgment  within  the  said  Bank  of 
colony  of  New  South  Wales,  and  that  he  hath  not  been  within  the  ^l^^ 
same  at  any  time  since,  and  that  he  had  not  then,  or  at  any  time  .^^*^ 
since,  any  lands,  goods,  or  chattels  within  the  said  colony  or  any  of 
its  dependencies,  yet  it  is  not  stated  in  the  replication  that  the  pre- 
mises therein  assigned  and  set  forth  were,  or  are,  or  could  be,  or 
how  they  could  be,  any  good,  valid  or  sufficient  excuse,  by  the  law 
of  the  colony  aforesaid,  for  the  said  omission  to  sue  out  the  said 
writ  of  scire  facica ;  or  that,  in  the  case,  and  under  the  circumstances, 
stated  and  set  forth  in  the  replication,  of  the  absence  of  the  defen- 
dant from  the  colony,  and  of  his  having  no  lands,  goods  or  chattels 
there,  the  said  judgment  would,  by  the  law  of  the  said  colony,  be  of 
any  force  or  effect  as  against  defendant,  or  that  defendant  was,  or 
would  be,  in  such  case,  in  any  way  liable  thereupon,  without  and 
until  the  issuing  and  execution  of  the  said  writ  of  scire  facias. 
That  the  replication  does  not  show  any  matter  either  in  denial  or 
in  confession  and  avoidance  of  the  matters  in  defence  to  the  action 
in  the  tenth  plea  mentioned  and  specified.  That  the  said  replication 
is  in  other  respects  uncertain,  &c.     Joinder. 

The  demurrers  were  argued  in  Hilary  Term  last  (i).  [  731  ] 

Channeli,  Serjt.,  for  the  plaintiffs,  cited  The  Bank  of  Australasia 
V.  Harding  (2),  in  support  of  the  first  count  of  the  declaration  and 
in  answer  to  the  eighth  plea.  He  cited  also,  in  answer  to  the  third, 
twelfth,  and  fifteenth  pleas,  Story's  Conflict  of  Laws,  ch.  15, 
ss.  608 — 618,  Henderson  v.  Henderson  (3),  and  Ferguson  v.  Mahon  (4), 
to  show  that  the  colonial  judgment  was  not  examinable  upon  the 
merits;  and  Vallee  v.  Dumergue  (b)^  Cowan  v.  Braidwood{6),  and 
Reynolds  v,  Fenton  (7),  in  answer  to  the  sixth  plea.  The  Court 
then  called  upon 

BovUlf  contra  : 
The  first  count  is  bad.  The  colonial  judgment  has  no  binding 
effect  except  upon  persons  or  property  in  the  colony ;  and,  if  the 
colonial  Act  gives  any  more  extended  effect  to  the  judgment,  so  as 
to  make  the  defendant,  who  was  not  resident  in  the  colony,  and 
has  had  no  notice  of  process  in  the  action,  liable  in  any  other 

(1)  January     2l8t.      Before     Lord  (3)  66  E.  R.  384  (6  a  B.  288). 
CampbeU,  Ch.  J.,  Patteson.  Coleridge  (4)  62  E.  R  301  (11  Ad.  &  El.  179). 
aod  Wightman,  JJ.  (5)  80  E.  E.  556  (4  £x.  290). 

(2)  82  E.  E.  491  (9  0.  B.  661 ;  19  (6)  66  E.  E.  661  (1  Man.  &  G.  882). 
L.  J.  C.  P.  346).  (7)  71  E.  E.  315  (3  C.  B.  187). 
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Bank  of  manner  than  that  his  property  in  the  colony  may  be  seized  in 
i^ABiA  execution  of  the  judgment,  the  Act  itself  is  unauthorized  by  stat. 
ria-  ^  ^®^-  ^^'  ^'  ®^»  ^^®  ^^^  *^^  ^^®  administration  of  justice  in  the 
colony,  and  is  contrary  to  the  general  law  of  England  and  to  the 
principles  of  natural  justice :  Story's  Conflict  of  Laws,  ch.  14, 
ss.  689 — 550,  Buchanan  v.  Rucker  (i).  Except  for  the  purpose, 
r  *732  ]  specially  provided  for  by  the  Act,  of  subjecting  *the  defendant's 
property  in  the  colony  to  execution  on  the  judgment,  the  service  of 
process  on  the  chairman  of  the  Company  is  no  more  than  service 
on  an  ordinary  copartner  there.  Another  principle  adverse  to  this 
action  is,  that,  upon  a  statute  which  prescribes  a  particular  remedy, 
no  other  remedy  can  be  taken  than  that  prescribed  by  the  statute  : 
Stevens  v.  Evans  (2),  The  Dundalk  Railway  Coinpany  v.  Tapster  (3). 
The  colonial  Act  merely  regulates  procedure  in  the  colonial  Courts, 
and,  as  such,  can  have  no  extra-territorial  force :  Fergusson  v. 
Fyff^  W»  Story's  Conflict  of  Laws,  ch.  14,  ss.  556—557. 

Secondly.  Several  of  the  pleas  show  that  the  judgment  is 
erroneous  and  without  consideration  to  support  it ;  and  the  result 
of  the  authorities  is,  that  a  foreign  or  colonial  judgment  is  examin- 
able upon  its  merits  in  the  Courts  of  this  country:  NovelU  v. 
Rossi  (5),  Walker  v.  Witter  and  notes  (6),  Messin  v.  Lord  Massa- 
reene  (7),  3  Burge*s  Commentaries,  1050,  1051,  Houlditch  v. 
Marquess  of  Dcmegal  (8),  Phillips  v.  Hunter  (9),  Don  v.  Lippmann  (lo). 
Smith  V.  Nicolls  (ii). 

(Lord  Campbell,  Ch.  J.  referred  to  The  Duchess  of  Kingston's 
case  (12),  and  Mr.  Smith's  notes  to  that  and  other  cases,  2  Smith's 
Leading  Cases,  448  ;  and  Martin  v.  Nicolls  (is) ). 

A  foreign  judgment  is  never  conclusive  unless  it  be  in  rem. 
[  ♦738  ]  Lastly.     If  the  Court  should  decide  that  the  judgment  *iB  con- 

clusive, it  may  then  be  contended,  in  the  alternative,  that  the 
eighteenth  plea,  which  sets  up  the  judgment  against  a  copartner  as 
a  merger  of  all  claim  against  the  defendant  on  the  original 
consideration,  is  an  answer  to  the  action  :  King  v.  Hoare  (u). 

(1)  9  R.  K.  531  (1  Camp.  63;  8.  C.  (8)  37  R.  R.  181  (2  CI.  &  Fin.  470). 
in  banc,  9  East,  192).  (9)  2  R.  R.  353  (2  H.  Bl.  403). 

(2)  2  Burr.  1152,  1 157.  (10)  47  R.  R.  1  (5  CI.  &  Fin.  1). 

(:<)  1  Q.  B.  667.  (11)  50  R.  R.  658  (5  Ring.  N.  C. 

(4)  54  R.  R  12  (8  CI.  &  Fin.  121).  208). 

(5)  36  R.  R.  736  (2  B.  &  Ad.  757).  (12)  20  How,  St.  Tr.  355. 

(6)  1    Doug.    1.     See  Bobertson    v.  (13)  3  Sim.  458. 

Siruth,  64  R.  R.  684  (5  Q.  B.  941).  (14)  67  B.  R.  694  (13  M,  &  W.  494). 

(7)  4  T.  R.  493. 
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Channelly  Serjt, :  Bank  of 

Adbtra- 
With  reference  to  the  doctrine  of  merger,  a  foreign  judgment  is        lasia 

on  the  footing  of  prima  facie  evidence  merely :  Bank  of  Australasia        nias. 

V.  Harding  {I).     King  v.  Hoare  (2)  was  an  action  on  an  English 

judgment.     On  the  merits,  however,  a  foreign  judgment  is  not 

examinable  :  Ricardo  v.  Oar  das  (3). 

Cur.  adv,  vtdt. 

Lord  Campbell,  Ch.  J.,  on  a  subsequent  day  in  the  same  Term 
(January  29th),  delivered  the  judgment  of  the  Court: 

The  first  question  which  we  are  called  upon  to  decide  in  this 
case  is  upon  the  validity  of  the  first  count  of  the  declaration ;  and 
this  mainly  depends  upon  whether  the  defendant  is  bound  by  the 
Act  of  the  Legislature  of  New  South  Wales,  which  the  plaintiffs 
have  set  forth.  If  he  be  not,  the  judgment  obtained  against  the 
Bank  of  Australia  imposes  no  liability  upon  him.  The  Act  was 
passed  for  the  benefit  of  the  Bank  of  Australia,  established  within 
the  colony ;  and  he  was  a  shareholder  in  the  Bank  when  the  Act 
passed  and  when  the  promises  were  made  by  the  Bank,  on  which 
the  action  against  the  chairman  was  commenced.  The  colonial 
Legislature,  we  think,  clearly  had  authority  to  pass  an  Act  regu- 
lating the  procedure  by  which  the  contracts  of  the  Bank  should  be 
•enforced  in  the  Courts  of  the  colony.  Nor  is  there  anything  at  all  [  *734  ] 
repugnant  to  the  law  of  England,  or  to  the  principles  of  natural 
justice,  in  enacting  that  actions  on  such  contracts,  instead  of  being 
brought  individually  against  all  the  shareholders  in  the  Company, 
should  be  brought  against  the  chairman  whom  they  have  appointed 
to  represent  them.  A  judgment  recovered  in  such  an  action,  we 
think,  has  the  same  effect  beyond  the  territory  of  the  colony  which 
it  would  have  had  if  the  defendant  had  been  personally  served  with 
process,  and,  being  a  party  to  the  record,  the  recovery  had  been  per- 
sonally against  him.  The  Act  imposes  no  new  liabiUty  upon  him, 
bat  only  regulates  the  mode  in  which  that  liability  shall  be  judicially 
constituted.  Any  specific  remedy  upon  the  judgment  which  might 
have  existed  in  the  colony  cannot  be  obtained  out  of  the  colony ; 
and,  unless  the  judgment  may  be  made  the  foundation  of  an  action, 
it  could  not  in  any  manner  be  rendered  available  in  this  country. 
In  recompense  for  the  advantages  conferred  upon  the  Company  by 
the  Act,  it  anxiously  provides  that  the  rights  of  the  creditors  of  the 

(1)  82  B.  B.  491  (9  0.  B.  661 ;  19  (2)  67  B.  B.  694  (13  M.  &  W.  494). 

L.  J.  C.  P.  3id).  (3)  69  B  B.  84  (12  CI.  &  Fin.  368). 
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[  ♦TSS  ] 


[  ♦zse  ] 


Company  shall  not  be  prejudiced  by  it.  These  observations  dispoae 
of  the  pleas  that  the  defendant  was  not  served  with  process  in  the 
original  action,  and  that  the  Act  of  the  colonial  Legislature  is  void. 

But  a  most  important  and  difficult  question  remains  upon  the 
third  and  twelfth  pleas  to  the  first  count  of  the  declaration  :  that 
the  promises  upon  which  the  original  action  was  brought  were  not 
made  by  the  Company ;  and  that  these  promises  were  obtained  by 
the  fraud  and  covin  of  the  plaintiffs.  There  certainly  are  many 
dicta  to  be  found  in  the  books  to  support  these  pleas ;  for  it  has 
often  been  said,  and  by  Judges  and  ^judicial  writers  of  great 
eminence,  that  the  judgment  of  a  colonial  Court  of  the  British 
Empire  comes  within  the  category  of  a  foreign  judgment,  and  that 
a  foreign  judgment  is  only  prima  facie  evidence  of  a  debt,  being 
examinable  in  the  Courts  of  this  country.  It  does  not  appear, 
however,  that  the  question  has  ever  been  solemnly  decided,  whether, 
in  an  action  on  a  foreign  judgment,  the  merits  of  the  case  upon 
which  the  foreign  Court  has  regularly  adjudicated  between  the 
parties  may  again  be  put  in  issue  and  retried.  Doubtless  it  is  open 
to  the  defendant  to  show  that  the  foreign  Court  had  not  jurisdiction 
of  the  subject-matter  of  the  suit,  or  that  he  never  was  summoned 
to  answer,  and  had  no  opportunity  of  making  his  defence,  or  that 
the  judgment  was  fraudulently  obtained.  Perhaps  it  was  in  eon- 
templation  of  these  modes  in  which  a  foreign  judgment  may  be 
impeached  that  it  has  sometimes  been  said  to  be  only  pi-imd  facie 
evidence.  All  the  authorities  upon  the  subject  are  collected  and 
very  ably  commented  upon  by  Professor  Story  in  his  Conflict  of 
Laws,  and  by  Mr.  Smith  in  his  notes  on  Leading  Cases  (i). 
Having  attentively  examined  them,  we  have  come  to  the  conclusion 
that  these  pleas  are  bad. 

We  do  not  think  there  would  be  any  advantage  in  going  over  the 
authorities  seriatiin,  attempting  either  to  reconcile  them  or  to 
contrast  them.  It  may  be  enough  to  say  that  the  dicta  against 
retrying  the  cause  are  quite  as  strong  as  those  in  favour  of  this 
proceeding ;  and,  being  left  without  any  express  decision,  now  that 
the  question  must  be  expressly  decided,  we  must  look  to  principle 
and  expediency.  The  pleas  demurred  to  might  *have  been  pleaded 
and,  if  there  be  any  foundation  for  them,  they  ought  to  have  been 
pleaded,  in  the  original  action.  They  must  now  be  taken  to  have 
been  in  due  manner  decided  against  the  defendant.    How  far  it 

(1)  Notes  to  Dtfche$$  of  Kingston's  and  following  cases,  vol.  2,  p.  448 
(11th  ed.  vol.  2,  p.  785). 
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would  be  permitted  to  a  defendant  to  impeach  the  competency,  or      bank  of 
the  integrity,  of  a  foreign  Court  from  which  there  was  no  appeal,  it        lasja. 
is  nnnecessary  here  to  inquire :  for  no  imputation  is  cast  upon  the        ^^j^^ 
Court  by  which  this  judgment  was  pronounced ;  and  we  are  bound 
to  take  judicial  notice  that  by  the  law  and  constitution  of  this 
Empire  there  is  an  appeal  from  it  to  her  Majesty,  who  would  refer 
the    appeal  to  the  Judicial  Committee  of  her  Privy  Council.    I 
will  not  take  any  notice  of  the  fact  of  there  having  been  an  appeal ; 
but   I  may  say  that  either  there  has  or  there  has  not  been  an 
appeal;  and  in  either  case  it  seems  contrary  to  principle  and 
expediency  for  the  same  questions  to  be  again  submitted  to  a  jury 
in  this  country.     A  regular  mode  having  been  provided  by  which 
an  erroneous  judgment  of  a  colonial  Court  may  be  examined  and 
reversed,  that  mode  ought  to  be  pursued.     Before  the  Judicial 
Committee,  the  Judges  there  presiding  would  fairly  examine  the 
judgment,  and  only  set  it  aside  if  it  was  unjust.    But,  although 
perfectly  regular  and  just,  it  may  be  set  aside  if  the  same  questions 
are  again  to  be  submitted  to  a  jury.     Although  the  onus  probandi 
is   now  to  be  shifted  to  the  defendant,  he  is  to  be  at  liberty  to 
adduce  new  witnesses,  whom  he  may  suborn,  to  prove  that  the 
Company  never  made  the  promises  which  were  the  foundation 
of   the  judgment,  or  that  these  promises  were  obtained  by  the 
fraud  and  covin  of  the  plaintiffs.     The  documents  by  which  the 
original  cause  of  action  was  established  in  a  distant  quarter  of 
the  globe  may  be  lost  or  not  forthcoming;    and   the  witnesses 
*who  truly  swore  to  it  may  be  deader  absent.     The  defendant  may       [  *737  j 
have  failed  in  an  appeal  to  the  Judicial  Committee,  or  may  be 
conscious  that   there  is  no  ground  for  it;    and,  if  he   has   this 
opportunity  of  again  contesting  his  liability,  he  may,  from   the 
loss  of  evidence  by  the  plaintiffs,  or  from  a  temptation  to  bring 
forward  false  evidence  himself,  unconscientiously   resist  the  pay- 
ment of  a  just  demand  which  had  been  solemnly  adjudicated  upon 
by  a  competent  tribunal.     No  hardship  whatsoever  is  cast  upon 
him  by  requiring  him  to  follow  the  course  to  obtain  redress  against 
an  unjust  or  erroneous  judgment  which  the  law  has  provided  for 
him.    Is  it  to  be  said  that  the  peril  to  the  plaintiffs  may  be  obviated 
by  establishing  a  rule  that  the  cause  shall  be  retried  upon  the  very 
evidence  given  in  the  Court  below,  the  jury  acting  as  a  court  of 
appeal?    But   there  is   no  authority   for  this   limitation  of  the 
enquiry;   and  these  pleas  must  lead  to   a  new  trial,  not  to  an 
appeal,    upon    the    merits    of    the    judgment    which    has    been 
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Bank  of     pronounced.    If  it  were  to  be  merely  an  appeal,  how  is  the  same 

^siA^      evidence  to  be  again  laid  before  a  jury  ?    And  how  are  the  inci- 

NiAs         <i6°tfi^l  questions  of  law  which  must  arise  to  be  disposed  of?     If 

the  judgment  was  given  by  a  Court  in  a  foreign  country,  or  in  a 

Court  of  one  of  our  colonies  governed  by  foreign  law,  how  is  the 

cause  to  be  retried  at  Nisi  Frius?  In  the  absence  of  direct  authority 

it  gives  us  great  satisfaction  to  think  that  Lord  Dbnman  seems  to 

have  taken  the  same  view  of  the  subject  in  Fei-guson  v.  Mahon  (i), 

and  still  more  distinctly  in  Henderson  v.  Henderson  (2),  where  he 

intimates  a  clear  opinion  that  a  plea  to  an  action  on  the  judgment 

[  *738  ]       of  a  colonial  Court  ought  *to  steer  clear  of  an  inquiry  into  the 

merits  of  the  case ;  ''for  whatever  constituted  a  defence  in  that 

Court  ought  to  have  been  pleaded  there." 

Upon  the  demurrer  to  these  pleas,  therefore,  we  give  judgment 

for  the  plaintiffs. 

As  to  the  pleas  to  the  other  counts  of  the  declaration,  they  are 

substantially  the  same  with  those  pleaded  and  overruled  in  the 

Court  of  Common  Fleas  in  the  case  of  The  Bank  of  ^^^tralasia  v. 

Harding  (8) :  and  we  entirely  concur  in  the  decision  of  that  Court 

with  respect  to  them. 

,  Judgment  for  plaintiffs. 
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'  364;  15Jur.  728.) 


As  a  deed  cannot  be  altered  after  execution  without  fraud  or  wrong,  the 
presumption,  if  an  alteration  appears,  is  that  it  was  made  before  execution. 

But  this  presumption  does  not  apply  in  the  case  of  a  will»  which  may  be 
altered  by  the  testator  without  fraud  or  wrong. 

Ejectment  for  land  and  messuages  in  Surrey. 

On  the  trial,  before  Parke,  B.,  at  the  last  Kingston  Assizes,  it 
appeared  that  the  ejectment  was  brought  by  the  assignee  of  a 
building  lease.  The  lease  was  granted  in  1818,  and  assigned  to 
the  lessor  of  the  plaintiff  in  1827.  The  action  was  brought  on  the 
ground  that  a  forfeiture  had  been  incurred  by  breach  of  a  covenant 
to  insure.  The  indentures  of  lease  and  assignment  were  produced 
in  evidence  by  the  lessor  of  the  plaintiff.  In  both  deeds  erasures 
and  interlineations  had  been  made,  but  not  in  material  parts.  For 
the  defendant  it  was  objected  that  the  deeds  were  not  admissible 
unless  some  evidence  were  given  by  the  party  producing  them  to 

(1)  62  B.  R.  301  (11  Ad.  &  El.  179).     (3)  82  R.  R  491  (9  C.  B.  661 ;  19 

(2)  66  R.  R.  384  (6  Q.  B.  288).       L.  J.  0.  P.  345). 
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show  when  and  by  whom  the  alterations  and  interlineations  were       uok  d. 
made.     The  learned  Judge  held  that  such  extrinsic  evidence  was         ^^^^ 
unnecessary;  and  he  directed  the  jury  to  judge  from  the  deeds    Catomobk. 
themselves  whether  they  had  been  altered  before  or  after  execution; 
adding  that  they  had  been  in  the  possession  of  the  lessor  of  the 
plaintiff  many  years,  and  it  was  not  probable  that  he  should  either 
have  taken  them  unless  he  believed  them  to  be  valid  documents,  or 
have  tampered  with  them  subsequently.    Verdict  for  the  plaintiff. 

Pearson  now  moved  (1)  for  a  new  trial  on  the  ground  *of  mis-       [  •746  ] 
direction.    He  cited  Pigofs  case  {2),  Comyns's  Dig.  Fait.  (F.  1), 
Knight  v.  Clements  (3),  Cliffoi'd  v.  Parker  (4). 

(LiOBD  Campbell,  Gh.  J. :  There  appears  to  be  a  distinct  rule  as 

to  bills  of  exchange  and  promissory  notes,  that  an  alteration  must 

be  explained.    In  Cooper  v.  Bockett  (5)  it  was  held  that  in  the  case 

of  a  will  an  alteration  is  to  be  taken  as  having  been  made  after 

execution.) 

Cur.  adv.  vult. 

Lord  Campbell,  Ch.  J.,  on  a  subsequent  day  of  the  Term  (May  1st), 
delivered  the  judgment  of  the  Court. 

In  this  case  the  deed  on  which  the  lessor  of  the  plaintiff's  title 
depended,  when  produced,  appeared  to  have  an  interlineation  and 
erasure  in  parts  not  material.  Objection  was  made  that  the  deed 
was  void  unless  the  lessor  of  the  plaintiff  gave  evidence  to  show 
when  the  alterations  were  made.  The  learned  Judge  left  it  to  the 
jury  to  say  whether  the  alterations  were  made  before  the  execution 
of  the  deed  :  and  it  was  found  that  they  were. 

In  moving  for  a  new  trial,  it  was  contended  that  this  question 
ought  not  to  have  been  left  to  the  jury  without  some  evidence 
besides  the  deed  itself.  In  Co.  Litt.  225  b  it  is  said  that  "of  ancient 
time  if  the  deed  appeared  to  be  rased  or  interlined  in  places  material, 
the  Judges  adjudged  upon  their  view,  the  deed  to  be  void.  But  of 
latter  time  the  Judges  have  left  that  to  the  jurors  to  try  whether 
the  rasing  or  interlining  were  before  the  delivery."  In  a  note,  (1) 
(186),  upon  this  passage  in  Hargrave  and  Butler's  edition  of  Coke 
npon  Littleton,  it  is  laid  down :  *"  'Tis  to  be  presumed,  that  an  [  ♦747  ] 
interlining,  if  the  contrary  is  not  proved,  was  made  at  the  time  of 

(1)  Before  Lord  Campbell,  Ch.  J.,  (8)  47  R.  B.  663  (8  Ad.  &  El.  216). 
Patteeon,  Wightman  and  Erie,  JJ.  (4)  68  R.  R.  603  (2  Man.  &  Q.  909). 

(2)  llCo.Bep.26b.   SeeDavicUony.  (5)  69    R.   R.    371    (4   Moo.  P.   C. 
Cooper,  67  R  B.  638  (13 M.  &  W.  343).  419). 
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making  the  deed."  This  doctrine  seems  to  us  to  rest  apon  prin- 
ciple. A  deed  cannot  be  altered,  after  it  is  executed,  without  fraud 
or  wrong;  and  the  presumption  is  against  fraud  or  wrong.  A 
testator  may  alter  his  will  without  fraud  or  wrong  after  it  has  been 
executed :  and  there  is  no  ground  for  any  presumption  that  the 
alteration  was  before  the  will  was  executed. 

We  therefore  think  that  the  defendant  has  no  right  to  complain 
of  the  course  pursued  by  the  learned  Judge  at  the  trial :  and  that 

the  rule  should  be  refused. 

^  Rule  refused  (1). 


1861. 

JatL  20,  29. 

A/ay  5. 

[747] 


[748] 


DOE  D.  SHALLCKOSS  v.  PALMER  and  0thkks(2). 

(16  Q.  B.  747—765;  S.  C.  20  L.  J.  a  B.  367  ;  15  Jur.  836.) 

Alterations  apparent  on  the  face  of  a  will  are  to  be  presumed  to  have  been 
made  after  the  will  was  executed,  until  eyidence  to  the  contrary  is  adduced. 

It  appeared  on  the  face  of  a  holograph  will  that,  as  it  was  originally 
written,  certain  real  estate  was  thereby  devised  to  A.  in  fee,  but,  by  an 
erasure  and  interlineation  in  the  same  handwriting,  that  devise  was  ch&nged 
into  a  devise  to  A.  for  life,  with  remainder  to  B.,  of  whom  no  other  mention 
was  made  in  the  will.  The  testator  died  in  1834 :  A.  was  his  heir-at-law. 
The  devisee  of  A.  brought  ejectment  against  B.  Evidence  was  tendered  and 
admitted  on  the  trial  that  the  testator  had,  ou  various  occasions,  before  the 
will  was  executed,  stated  that  he  intended  to  make  provision  for  B.  by  his  will : 

Held,  that  it  was  necessary  for  the  defendant  to  rebut  the  presumption 
of  the  alterations  having  been  made  after  the  will  was  executed  by  adducing 
some  evidence  of  their  having  been  made  before.  Also,  that  the  declarations 
of  the  testator  made  before  the  execution  of  the  will  were  admiasible 
evidence  from  which  a  jury  might  draw  that  inference,  since  the  alteration 
was  made  in  furtherance  of  an  intention  shown  to  have  existed  before  the 
execution  of  the  will. 

But  that  declarations  by  the  testator  after  the  will  was  executed,  tending 
to  show  that  the  alterations  had  been  made  before,  would  be  inadmissible. 

Ejbotmbnt  for  cottages  and  a  garden  in  the  borough  of  Stafford. 

On  the  trial,  before  Lord  Campbell,  Cb.  J.,  at  the  Stafford 
Summer  Assizes,  1850,  it  appeared  (d)  that  the  lessor  of  the  plaintiff 
claimed  as  devisee  of  Francis  Brookes.  Francis  Brookes  was  the 
heir-at-law  of  his  brother  Colonel  William  Brookes,  who  died  in 
1884,  seised  in  fee  of  the  premises  in  question.  The  defendant 
Palmer  claimed,  in  right  of  his  wife  AppoUina,  as  devisee  of  William 

469,  479,  56  L.  J.  C.  P.  1. ;  AtkitiBony. 
MorriB  [1897]  P.  40,  48,  52,  66  L.  J.  P. 
17,  C.  A.— A.  C. 

(3)  The  ensuing  statement  of  facta 
is  taken,  nearly  cfrhutim,  from  the 
judgment  of  the  Court  :  the  clause  of 
the  will  fi-om  a  traced  copy. 


(1)  See  the  next  case. 

(2)  Cited,  Re  Sykes  (1873)L.  B.  3  P.  & 
D.  26,  27,  42  L.  J.  P.  17 ;  Be  Adamaon 
(1875)  L.  E.  3  P.  &  D.  253,  256 ;  Sugden 
V.  St  Leotiards  (1876)  1  P.  D.  154,  225, 
45  L.  J.  P.  49 ;  Bench  v.  Dench  (1877) 
2  P,  &  D.  60,  64, 46  L.  J.  P.  13 ;  Wood- 
ward  V.  GouUUme  (1886)  11  App.  Cas. 
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Brookes.    The  will  under  which  he  elaimed  was  entirely  in  the       DoEd. 
handwriting  of  William  Brookes,  duly  executed  and  attested,  and     ^^^'^^^^ 
dated  27th  July,  1833.    It  appeared  on  the  face  of  it  that  it  had      Palmkr. 
originally  been  drawn  so  as  to  devise  the  property  in  question  to 
Francis  Brookes  in  fee :  and  that,  by  interlineations  in  the  hand- 
writing of  William  Brookes,  this  devise  was  changed  into  a  devise 
to  Francis  Brookes  for  life  with  remainder  to  Appollina  Biddulph. 
The  question  in  the  cause  was  whether  the  alterations  were  made 
before   or  after  execution  of  the   will.     In   the  will,   which   was 
produced  at  the  trial,  the  material  clause  stood  as  follows  : 

**  I  do  give  and  bequeath  to  Francis  Brookes,  of  Moss  Pit  Bank, 
in  the  county  of  Stafford,  gentleman,  all  those  six  lots  of  land  and 
houses  which  I  purchased  from  Mr.  John  Allan  Stokes,  and  situate 
in  the  Crabbery  and 

during  his  natural  life  and  at  his  decease  the  Churchyard 
Church  Lanes  (his  heirs  and  assigns  for  ever)  I  also  give  and 
Cottages  to  descend  to  Mary  Thornton  and  at  her  death  to  Ann 
Thornton  herdatighter — Noah's  Ark  cottages  and  garden  to  Appaulina 
Biddulph,  daughter  of  Mary  Ann  Biddulph. 

I  do  bequeath  to  the  said  Francis  Brookes  the  sum  of  one  thousand 
pounds  to  be  realized  from  my  funds  in  the  Bengal  Treasury  "  &c. 
The  words  within  brackets  were  cancelled  with  a  pen,  but  so  as  to 
be  still  legible ;  the  words  printed  in  italics  were  interlineations. 
The  Noah's  Ark  cottages  and  garden  were  the  premises  sought  to 
be  recovered  in  *this  action.  Appollina  Biddulph,  the  wife  of  one  |  '749  j 
of  the  defendants,  was  a  natural  daughter  of  Francis  Brookes.  The 
testator  had  purchased  these  premises  subsequently  to  the  making 
of  a  prior  will  hereinafter  mentioned,  which  he  had  revoked.  By 
the  will  of  27th  July,  1833,  he  disposed  of  the  whole  of  his  real 
and  personal  property,  without  making  any  provision  for  Appollina 
Biddulph,  except  by  the  above  mentioned  limitation  of  the  premises 
in  question.  The  execution  of  the  will  was  proved  by  two  of  the 
subscribing  witnesses.  The  testator  signed  the  will  in  their  pre- 
sence, and  said  it  was  his  will ;  but  they  were  not  informed  of  the 
contents.  Charles  Dawson,  one  of  the  executors,  swore  that  the 
testator  destroyed  himself  on  the  morning  of  the  6th  April,  1834  ; 
that  the  witness,  the  same  day,  went  to  his  house  in  Stafford,  and 
received  from  Mary  Tliornton,  who  had  been  his  housekeeper  and 
mistress,  the  will  of  the  27th  July,  1833,  enclosed  in  an  envelope 
with  three  seals  upon  it,  then  unbroken.  It  was  folded  like  a  letter, 
with  an  indorsement  upon  it  in  the  testator's  handwriting:  and  in  the 
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Dob  d.       envelope  was  a  letter  from  him  addressed  to  the  witness;  and  there 
f.  was  upon  a  table  in  the  testator's  house  a  sealed  letter  in  his 

Palmer.      handwriting  to  the  witness. 

Ann  Lockesly,  who  had  lived  as  servant  with  the  testator,  swore 
that  two  or  three  months  before  his  death  she  saw  him  give  the 
packet  containing  the  will  to  Mary  Thornton,  saying  :  "  Mary, 
take  this  and  keep  it ;  if  it  should  be  wanted  and  I  am  not  in  the 
way,  you  will  have  it  in  your  possession.** 

The  defendants'  counsel  then  contended  that  the  presumption 
was  that  the  alteration  in  the  devise  was  made  before  the  will  was 
[  •TBO  ]  executed  :  but  the  Lord  Chief  *Ju8ticb  on  the  authority  of  Cooper- 
V.  Bockett  (1),  held  the  contrary.  The  defendants'  counsel  then 
proposed  to  call  witnesses  to  prove  declarations  of  the  testator, 
before  the  will  was  executed,  that  he  intended  to  make  provision  by 
his  will  for  AppoUina  Biddulph.  This  evidence  was  objected  to ; 
but  the  Lord  Ghibf  Justice  received  it,  subject  to  the  opinion 
of  the  Court  upon  its  admissibility. 

Dr.  Ejiight,  a  physician  at  Stafford,  was  then  called,  and  stated, 
in  his  examination  in  chief,  that  he  knew  the  testator  well,  and 
attended  him  professionally ;  that  he  was  one  of  his  executors ; 
that  he  had  heard  him  talk  of  a  testamentary  disposition  ;  and  that 
he  had  frequently  heard  testator  say  that  he  should  make  provi- 
sion for  AppoUina  Biddulph,  of  whom  he  appeared  to  be  very  fond. 
In  cross-examination,  the  witness  said  that  in  the  latter  end  of  1888 
(but  he  was  indistinct  as  to  the  time)  he  applied  to  the  testator  for  a 
loan  of  money  for  his  brother  Francis :  when  the  testator  said,  "  I 
cannot  assist  my  brother ;  I  have  provided  for  his  natural  daughter." 

Ann  Lockesly  was  recalled,  and  stated  that,  many  a  time  before 
the  will  was  executed  in  July,  she  had  heard  the  testator  say  that, 
die  when  he  might,  he  would  leave  AppoUina  two  or  three  houses, 
and  that  he  would  leave  the  Churchyard  cottages  to  Mary  Thornton 
for  her  life,  and  afterwards  to  Ann  Thornton,  his  own  natural 
daughter,  who  was  then  at  school. 

Charles  Passman,  an  attorney  at  Stafford,  swore  that  in  1830  he 
received  instructions  from  the  testator  to  prepare  a  will  of  which  he 
produced  a  draft,  containing  a  legacy  of  500^.  to  AppoUina  Biddulph, 
payable  at  the  age  of  twenty-one,  the  interest  to  be  applied  to  her 
[  *75i  ]  ^maintenance.  There  was  a  will  engrossed  from  this  draft  and  exe- 
cuted. The  testator  was  not  then  possessed  of  the  property  in  question. 
He  went  to  India  immediately  after,  and  remained  there  two  years. 
(1)  59  B.  B.  371  (4  Moo.  R  C.  419). 
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The  defendants'  counsel  likewise  contended  that  the  appearance  of 
the  will  afforded  evidence  that  the  alteration  must  have  been  made 
before  it  was  executed;  it  was  said  that  this  was  shown  by  the 
appearance  of  the  folds,  and  of  the  ink  upon  it. 

The  Lord  Chief  Justice  permitted  the  jury  to  look  at 
the  will,  and  left  it  to  them  to  say  whether,  from  the  evidence, 
they  were  satisfied  that  the  alteration  was  made  before  the  will 
was  executed.  The  jury  said  they  were  so  satisfied.  The  Lord 
Chief  Justice  then  directed  a  verdict  for  the  defendants,  with 
leave  to  move  to  enter  a  verdict  for  the  lessor  of  the  plaintiff 
if  the  Court  should  be  of  opinion  that  there  was  no  admissible 
evidence  to  show  that  the  alteration  was  made  before  the  will 
was  executed.  Whateley,  in  the  ensuing  Term,  obtained  a  rule 
nUi  accordingly. 

In  Hilary  Term  and  vacation  (i),  1851,  Keating  and  Whitmore 
showed  cause,  and  Whateley  and  Phipson  supported  the  rule. 

For  the  defendants  it  was  argued  that  the  presumption  was,  that 
the  alterations  were  made  before  execution.  Counsel  commented 
upon  Cooper  v.  Bockett  (2),  and  cited  upon  this  point,  besides  the 
authorities  noticed  in  the  judgment.  Bond  v.  Seawell{d),  Hope  v. 
Harman  (4),  Best  *on  Presumptions,  p.  86,  part  2,  c.  2,  s.  75,  2  Phill. 


DoBd. 

Shallckosb 

r. 

Palm  BR. 


(1)  20th  and  29th  January.  Before 
Lord  Campbell,  Ch.  J.,  Patteson, 
Coleridge  and  Wightman,  JJ.,  and 
Febmaiy  let,  before  the  same  Judges. 

(2)  59  H.  R.  371  (4  Moo.  P.  0. 
419). 

(3)  3  Burr.  1773. 

(4)  81  E.  E.  935  (11  Jur.  1097). 
Hope  y.  Harman,  decided  in  Q.  B.,  in 

Hilary  Term,  1847,  was  not  published 
in  this  work  [viz.,  the  Queen's  Bench 
Eeports],  no  point  of  law  being  decided 
which  was  considered  ^as  requiring  a 
report  The  action  was  trover  for 
jewels;  Plea,  Not  possessed.  The 
cause  was  tried  before  Lord 
Denman,  Ch.  J.,  at  the  sittings  in 
Middlesex  after  Michaelmas  Term, 
1844:  verdict  for  plaintiff.  A  rule 
I  obtained  in  the  ensuing  Term 


for  a  new  trial,  on  the  ground  that  the 
Terdict  was  against  the  evidence.  In 
Hilary  vacation  (February  12th  and 
13th,  1846, before  Lord  Denman,  Ch.  J., 
Patteson,  Williams  and  Coleridge,  JJ.), 
A\  v.  WilliamB  showed  cause,  and  Sir 


T,  Wilde,  Serjt.,  WaUon,  Merivale, 
and  A.  Qoldsmid  supported  the  rule. 
On  January  14th,  1847,  judgment  was 
delivered  by  Lord  Denmait,  Ck  J., 
as  follows: 

Mr.  Alexander  Beresford  Hope  sued 
the  executors  of  his  late  uncle,  Mr. 
Henry  Philip  Hope,  for  certain  jewels 
made  over  to  him  by  a  remarkable 
instrument.  Two  questions  were 
submitted  to  the  jury;  fix-st,  whether 
Mr.  Hope  intended  the  instrument 
to  operate  immediately :  secondly, 
whether  certain  alterations  in  it 
existed  before  execution.  The  verdict 
in  favour  of  the  plaintiff  on  both  points 
was  impugned,  as  being  against  evi- 
dence, on  a  great  variety  of  objections. 

The  instrument,  which  purported  on 
the  face  of  it  to  be  a  deed,  was  said 
not  to  be  delivered,  because  it  never 
went  out  of  the  possession  of  Mr. 
H.  P.  Hope.  But  its  execution  by 
him  in  the  presence  of  an  attesting 
witness  was  evidence  from  which  the 
jury  might  properly  draw  the  infer- 


[  '752  ] 


[  •752,  «.  ] 
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[B.B. 


noBd. 

SHALLCBOas 

V. 

PAr.MBR. 

[  •753  ] 


Ev.  p.  653  (i),  2  Starkie  on  Evidence,  pp,  272,  278  (2),  ♦I  Shep. 
Touchst  pp.  58,  66,  Trowel  v.  Castle  (3).  On  this  point  the 
counsel  for  the  plaintiff  were  not  called  upon. 


[  •7ri3,  n.  ] 


ence  that  it  was  delivered.  Very 
probably  he  did  not  intend  or  contem- 
plate all  the  conBequenoes  which  would 
flow  from  its  being  delivered ;  but  we 
have  no  doubt  that  he  meant  it  to  have 
effect  according  to  its  legal  operation, 
whatever  that  may  be.  The  descrip- 
tion of  the  parcels  was  questioned. 
It  had  undergone  some  alteration, 
originally  stating  the  jewels,  the 
subject  of  the  gift,  to  be  contained  in 
a  box  of  certain  dimensions,  and  after- 
wards in  one  of  different  dimensions. 
But  this  alteration  was  not  made  in 
the  body  of  the  deed ;  it  was  introduced 
by  a  note  in  the  margin,  adopted  in 
the  attesting  clausef. 

And  here  arise  some  very  important 
considerations  on  the  course  to  be 
pursued  in  jury  trials  with  reference 
to  instruments  which  betray  a  change 
on  their  outward  appearance.  But, 
whatever  may  be  the  correct  practice 
in  such  case  in  regard  to  bills  of 
exchange  or  other  instruments  held 
by  one  person  and  constituting  claims 
upon  another,  as  against  an  executor, 
an  instrument  bearing  the  undoubted 
signature  of  the  testator,  found  among 
his  papers,  and  clear  of  all  imputation 
of  fraud,  ought  to  be  presumed  regular 
in  all  respects,  unless  the  contrary  is 
proved  by  evidence.  Even  if  this  be 
otherwise,  the  attestation  leaves  no 
substantial  doubt  thatHhis  change  was 
recognised  and  adopted  by  the  deceased ; 
and  there  was  evidence  which  distinctly 
proved  how  it  became  necessary. 

Another  extraordinary  fact  was, 
that  the  attestation  introduced  certain 
other  words  in  the  margin,  as  signed 
by  his  initials,  when  in  fact  they  were 
signed  by  his  name  at  length.  But 
we  think  that,  notwithstanding  this 
inaccuracy  of  expression,  the  meaning 
ia  perfectly  clear. 

In  these   conclusions  my  brothers 


PATrESON  and  Ck>LXRii>OB,  and  my 
late  brother  Williams,  agreed  with 
me,  thinking  that  the  verdict  was  not 
only  warranted  by  the  proof,  but  was 
the  only  verdict  so  warranted. 

We  paused,  however,  on  account  of 
formidable  objections  in  point  of  law, 
which  were  fully  discussed  in  the 
argument  on  the  rule  nut  for  a  new 
trial.  First,  whether  the  instrument 
can  be  construed  as  conveying  any- 
thing ;  and,  secondly,  whether  it  is 
not  a  will,  and  so  ill  executed,  because 
attested  by  one  witness  only.  But  the 
rule  was  obtained  on  the  ground  of 
the  verdict  being  against  the  evidence ; 
and,  these  two  objections  clearly 
relating  to  matter  of  law,  whatever 
their  value  may  be,  we  feel  it  to  be 
impossible  to  deprive  the  plaintiff  of 
his  verdict  by  making  the  present  rule 
absolute,  which  is  grounded  on  a  sup- 
posed mistake  of  the  jury.  The  i>oint8 
of  law  might  have  been  effectually 
raised,  and  placed  in  a  course  of 
judicial  decision,  by  exceptions  taken 
at  the  trial ;  or  the  opinion  of  this 
Court  might  have  been  obtained  on 
them  by  the  motion  for  a  new  trial, 
if  grounded  on  misdirection.  But, 
neither  of  these  measures  having  been 
adopted,  and  this  rule  alone  being 
before  us,  we  have  nothing  to  do  but 
to  dispose  of  it.  We  are  not  even 
much  inclined  to  devise  facilities  for 
now  stirring  these  questions,  as  they 
are  of  a  technical  nature,  tending  to 
defeat  the  intention  of  the  owner  of  the 
property  and  the  real  justice  of  the  case. 
Rule  ditcharged. 

Ab  to  further  proceedings  in  this 
case,  see  Hope  v.  Hope^  10  Beav.  581. 

(1)  8th  ed.  See  10th  ed.  (1852,  by 
PhilUpps  and  Arnold),  p.  247. 

(2)  2nd  ed.  See  p.  500  of  the  4th 
ed.  (1853). 

(3)  1  Keb.  21,  22. 


t  The  attesting  clause  stated  the 
deed  to  be  "  Signed,  sealed  and 
delivered  in  the  presence"  &c.,  *'the 


alterations  and  erasures  in  the  margin 
whereof  the  initials  U.  P.  H.  are 
placed  being  previously  made." 
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GoTinsel  for  the  defendants  argued  also  that  from  the  nature  of       dob  d. 
the  leave  reserved  it  was  suflScient  if  there  was  any  admissible   Shallcross 
evidence:  and  they  contended  that  the  jury  were  properly  per-      palmbb. 
mitted  to  inspect  the  will,  and  that  its  appearance  was  in  itself 
sufficient  to  support  their  finding.     On  this  point  they  cited  Cooper 
V.  Beckett  (i),  in  which  case  the  Judicial  Committee  of  the  Privy 
Council  founded  their  judgment,  as  to  the  fact  that  the  testator's 
signature  preceded  the  attestation,  principally  *on  an  inspection  of       [  ^764  ] 
the  will.    They  contended  that  Knight  v.  Clements  (2)  was  a  decision 
applicable  only  to  negotiable  instruments.     Counsel  for  the  plaintiff 
contended  that  the  appearance  of  the  instrument  was  as  consistent 
with  the  supposition  that  the  alteration  had  been  made  after  as 
before  execution,  and  that  the  inference  sought  to  be  drawn  from  it 
was  merely  conjectural;  and  they  relied  on  Knight  v.  Clements  (2). 

The  counsel  for  the  defendants  also  contended  that  the  declara* 
tions  of  the  testator,  both  before  and  after  the  date  of  the  execution 
of  the  will,  were  admissible.  They  argued  that  the  fact  that  the 
testator,  at  the  time  the  will  was  executed,  intended  to  execute  a 
will  providing  for  AppoUina  Biddulph,  raised  a  presumption  that 
the  alterations  which  provided  for  her  were  made  at  that  time  ;  and 
that  the  testator's  intention  at  that  time  was  properly  proved  by 
declarations  either  previous  to  or  shortly  after  the  execution  of  the 
will.  They  also  argued  that  the  declarations  of  the  testator  were 
admissible,  because  both  parties  claimed  under  him.  In  addition 
to  the  authorities  mentioned  in  the  judgment,  they  cited  Hippesley 
V.  Homer  (3). 

For  the  plaintiff  it  was  argued  that  declarations  by  a  testator, 

though  admissible  for  many  purposes,  were  not  admissible  to  show 

the  time  of  alteration,  which  would  be  in  effect  to  establish   a 

nuncupative  will,  more  especially  where  the  alteration  does  not 

consist  in  the  addition  of  mere  formal  words,  but  manifests  a  clear 

change  of  intention;    and  that,   although  both  parties  claimed 

through  the  testator,  the  heir-at-law  did  not  claim  under  the  will. 

In  addition  to  the  authorities  mentioned  in  the  judgment,  they 

cited  Broom's  Maxims,  *p.  468  (2nd  ed.) ;  2  Williams  on  Executors,       [  •^ss  ] 

p.  990  (4) ;  Thomas  v.  Thomas  (5) ;   Whitaker  v.  Tatham  (6) ;  18  Vin. 

Abr.  pp.  87,  89,  tit.  Faits  (T),  (U). 

Cur.  adv.  wit. 

(1)  59  B.  B.  371  (4  Moo.  P.  C.  419).  (4)  4th  ed. 

(2)  47  B.  B,  563  (8  Ad.  &  El.  215).  (5)  3  B.  B.  306  (6  T.  B.  671). 

(3)  T.  A  B.  48,  note  (/)  to  Beaumont  (6)  7  Bing.  628. 
V.  Bramley, 

fi.a. — ^voL.  Lxxxui.  46 
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DoBd.  In  this  Term  (May  5th)  judgment  was  delivered  by 

8HALLOB068 

Palmbr.      Lord  Campbell,  Ch.  J.     (Having  stated  the  facts  as  before  set  out, 
his  Lordship  proceeded) : 

The  subject  has  been  very  learnedly  and  ably  discussed  before 
us.  After  a  long  and  very  attentive  consideration  of  the  authorities 
and  the  arguments  on  both  sides,  we  have  come  to  the  conclusion 
that  the  verdict  for  the  defendants  rests  on  legitimate  evidence,  and 
that  it  ought  not  to  be  disturbed. 

We  agree  that  there  is  a  presumption  that  the  alteration  was 
made  after  the  will  was  executed ;  and  of  course  this  presumption 
must  stand  till  some  evidence  is  adduced  to  rebut  it.  We  are  not 
absolutely  bound  by  the  case  of  Cooper  v.  Bockett  (i)  as  if  that  were 
a  decision  of  the  House  of  Lords,  the  tribunal  to  which  an  appeal 
lies  in  the  last  resort  from  the  courts  of  common  law;  but  we 
entirely  approve  of  that  decision.  We  are  not  called  upon  to  give 
an  opinion  respecting  an  alteration  apparent  on  the  face  of  a  deed 
or  of  a  negotiable  instrument.  But,  having  regard  to  the  Statute 
of  Frauds,  and  to  the  statute  7  Will.  IV.  &  1  Vict.  c.  26,  respecting 
wills,  we  entertain  no  doubt  that  the  onm  is  cast  upon  the  party 
who  seeks  to  derive  an  advantage  from  such  an  alteration  in  a  will, 
to  adduce  some  evidence  from  which  the  jury  may  infer  that  the 
alteration  was  made  before  the  will  was  executed.  Without  this 
rule  there  would  be  a  dangerous  facility  given  to  a  testator  to  alter 
[  *756  ]  a  holograph  will  after  its  ^execution ;  all  wills  might  be  altered  by 
false  declarations ;  and  the  presumption  contended  for  by  the 
defendant  is  inconsistent  with  the  21st  section  of  the  Wills  Act, 
which  enacts  ''  that  no  obliteration,  interlineation,  or  other  altera- 
tion made  in  any  will  after  the  execution  thereof  shall  be  valid," 
''  unless  such  alteration  shall  be  executed  in  like  manner  as  herein- 
before is  required  for  the  execution  of  the  will,"  with  the  exception 
that  the  signature  and  attestation  may  be  in  the  margin  instead  of 
at  the  foot  of  the  will. 

We  have  to  consider,  therefore,  whether  in  this  case  there  was 
any  admissible  evidence  to  rebut  the  presumption.  The  evidence 
relied  upon  consisted  of  declarations  by  the  testator,  frequently 
made,  before  and  nearly  down  to  the  time  when  the  will  was 
executed,  that  he  intended  to  make  provision  by  his  will  for 
Appollina  Biddulph  (the  now  defendant  Mrs.  Palmer),  coupled  with 
the  fact  that  without  this  alteration  the  will,  which  disposes  of  the 
(I)  59  B.  11,  371  (4  Moo.  P.  0.  419). 
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whole  of  his  property,  real  and  personal,  makes  no  provision  for       ooisd. 
her.     Are  these  declarations  admissible  evidence  to  rebut  the  pre-     "^^'J^^oss 
sumption  ?    Or,  in  other  words,  ought  the  Judge  to  have  received      Palmer. 
this  evidence,  and  to  have  told  the  jury  that  from  this  evidence 
they  would  be  justified  in  inferring  that  the  alteration  had  been 
made  at  the  time  when  the  will  was  executed,  although  they  were 
not  bound  to  do  so  ? 

It  may  be  convenient,  first,  to  consider  the  question,  whether,  if 
in  a  will  which  is  not  in  the  handwriting  of  the  testator  an  alteration 
appears,  evidence  might  be  received  of  previous  declarations  by 
him  that  he  intended  to  dispose  of  his  property  in  the  manner  in 
which  it  is  disposed  of  by  the  will  in  its  altered  form.  If  the  draft 
of  the  will  could  be  produced,  corresponding  with  the  will  in  its 
altered  form,  would  it  not  be  admissible  ♦evidence,  and  might  not  [  •7o7  ] 
the  jury  infer  from  it  that  before  the  will  was  executed  the  draft 
and  the  will  had  been  compared,  and  the  mistake  rectified? 
Would  not  written  or  verbal  instructions  from  the  testator  to  his 
solicitor  to  draw  the  will  in  the  altered  form  be  equally  admissible  ? 
In  what  respect  do  such  verbal  instructions  differ,  for  this  purpose, 
from  a  contemporaneous  declaration  by  the  testator  to  another 
person  that  he  had  determined  in  his  will  to  dispose  of  his  property 
in  the  manner  carried  into  effect  by  the  will  as  altered  ?  What 
distinction  can  be  drawn  between  the  draft  of  the  will  or  the  written 
instructions  for  the  will,  and  the  verbal  declaration  of  the  testator's 
intention,  except  as  to  the  strength  of  the  evidence  which  they 
respectively  afford  ?  As  to  admissibility,  they  all  seem  to  rest  on 
the  same  principle  :  and,  if  the  verbal  declaration  of  intention  must 
be  rejected,  so  must  the  draft  of  the  will  with  the  initials  of  the 
testator  affixed  to  it.  It  would  not  be  very  creditable  to  the  law  if 
such  evidence  were  to  be  excluded  ;  as  a  logical  inference  might  be 
fairly  drawn  from  it  respecting  the  priority  of  two  events,  that  is  to 
say,  the  making  of  the  alteration  and  the  execution  of  the  will ;  and 
I  am  not  aware  of  any  principle,  rule  of  law,  decided  case  or  dictum 
against  the  admissibility  of  such  evidence.  I  allow  we  cannot  be 
guided  alone  by  the  consideration  that  both  parties  claim  under  the 
testator ;  for  declarations  of  the  testator  after  the  time  when  a  con- 
troverted will  is  supposed  to  have  been  executed  would  not  be  admis- 
sible to  prove  that  it  had  been  duly  signed  and  attested  as  the  law 
requires ;  and,  for  the  same  reason,  a  declaration  by  the  testator 
after  the  will  was  executed,  that  the  alteration  had  been  made  pre- 
viously, would  be  inadmissible.    But  the  previous  declarations  of  the 

46— t 


7U  1851.     Q.  B.     16  Q.  B.  767—759.  Ib.e. 

Doe  d.       testator  as  to  his  testamentary  intentions  do  not  seem  to  be  liable 

HAhh  ito      ^^  ^j^^  same  *objectionB.     They  demonstrate  that  the  alteration  is 

PAr.MEu.      jjqJ.  ^jj  after-thought;  they  cannot  have  been  uttered  with  any  view 

of  evading  the  law  respecting  the  execution  of  wills ;  and  they  still 

leave  upon  the  devisee  the  burthen  of  proving  by  reasonable  evidence 

that  this  law  has  been  complied  with. 

There  certainly  is  evidence  which,  in  particular  cases,  would  weigh 
with  a  reasonable  man  in  forming  a  belief  on  a  doubtful  question,  and 
which  the  law  excludes  because,  if  generally  admitted,  it  would  more 
frequently  mislead  than  guide  to  a  just  conclusion.  But  this  evidence 
is  not  of  that  nature ;  for,  although  it  may  vary  very  much  with  respect 
to  the  weight  to  be  given  to  it,  it  seems  liable  to  no  greater  objection 
than  the  declarations  of  the  testator  respecting  his  testamentary 
intentions  where  a  will  is  impeached  on  the  ground  of  incompetency 
or  of  fraud.  If  declarations  of  the  testator  are  receivable  to  rebut 
the  presumption  respecting  an  alteration  in  a  will  in  the  handwrit- 
ing of  another  person,  is  there  to  be  a  different  rule  as  to  a  holograph 
will  ?  There  being  a  greater  facility  in  altering  such  a  will  after 
its  execution,  the  declarations  may  be  entitled  to  less  weight :  but 
surely,  if  they  are  admitted  with  respect  to  the  alteration  of  one 
class  of  wills,  they  cannot  be  excluded  with  respect  to  the  other. 

Although  no  decision  can  be  quoted  in  which  such  evidence  for 
rebutting  this  specific  presumption  has  been  admitted,  no  case  has 
occurred  in  which  it  has  been  rejected;  and  in  cases  closely 
analogous  similar  evidence  has  often  been  received.  Declarations 
of  the  testator  have  been  admitted  to  rebut  the  presumption  that  a 
legacy  is  satisfied  by  a  provision  in  tlie  lifetime  of  the  testator,  and 
to  rebut  the  presumption  as  to  an  executor  being  entitled  to  the 
[  *759  ]  residue  of  the  personal  estate.  Not  *only  where  the  competency  of 
the  testator  is  in  dispute,  but  in  all  cases  where  there  is  any  imputa- 
tion of  fraud  in  the  making  of  the  will,  the  declarations  of  the 
testator  are  admitted  respecting  his  dislike  or  affection  for  his 
relations,  or  those  who  appear  in  the  will  to  be  the  objects  of 
his  bounty,  and  respecting  his  intentions  either  to  benefit  them  or 
to  pass  them  by  in  the  disposition  of  his  property  :  Doe  d.  Allen  v. 
AUen  (i),  and  Doe  d.  Ellis  v.  Hardy  (2). 

The  case  of  Bateman  v.  Pennington  (3),  although  not  adverted  to 
in  the  argument,  appears  entitled  to  great  consideration.      The 

(1)  54  R.  R.  603  (12  Ad.  &  El.  451).  (3)  50   R.    R.    34  (3   Moo.    P.    a 

(2)  42  R.   R.  820  (1  Moo.  &  Rob.      223). 
525). 
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execators  of  Bichard   Sparling  Berry,  the   testator  having  died       DoEd. 

suddenly,  propounded  for  probate  in    the    Prerogative  Court  of  r. 

Canterbury  two  papers  found  in  his  escritoire.     The  first  was  a  will      P-*^''*'bb. 

written  in  ink,  with  the  date,  5th  of  October,  1887,  written  in  pencil 

in  the  third  line,  with  the  signature  of  the  testator  likewise  written 

in  pencil,  and  preceded  by  the  following  words  also  written  in 

pencil :  "  In  case  of  accident  I  sign  this  my  will."     This  paper  had 

a  clause  of  attestation,  but  without  the  subscription  of  any  witness. 

The  other  paper,  without  date,  in  the  form  of  a  will,  was  subscribed 

by  the  testator  in  ink ;  this  paper  had  a  clause  of  attestation  without 

the  subscription  of  any  witness.     The  deceased  at  the  time  of  his 

death  was  seised  of  real  estates  and  possessed  of  personal  property 

of  great  value,  which  were  all  disposed  of  by  these  testamentary 

papers. 

Now,  |)Hiwa/acie,  these  papers  were  not  entitled  to  probate,  the 
presumption  being  that  they  were  only  deliberative:  and  Sir 
Herbrbt  Jbnneb  rejected  an  allegation,  in  support  of  them,  which 
relied  chiefly  upon  the  *declaration  in  pencil — *'  In  case  of  accident  [  *760  ] 
I  sign  this  my  will."  But  upon  appeal  to  the  Judicial  Committee 
this  sentence  was  reversed ;  and,  the  cause  being  then  retained, 
probate  was  granted,  although  the  date  and  signature,  being  in 
pencil,  were  presumptively  deliberative,  and  the  circumstance  of  the 
attestation  clauses  being  unwitnessed  afforded  a  strong  presumption 
against  the  will ;  the  Court  of  Appeal  being  influenced  by  the 
declaration  of  the  deceased  that  he  intended  to  die  testate.  Might 
not  a  similar  declaration  in  writing  by  the  deceased  on  another 
paper,  or  by  word  of  mouth,  have  been  admitted  equally  to  rebut 
the  presumption  ? 

Almost  all  the  cases  cited  on  the  part  of  the  plaintiff  were  merely 
instances  of  the  rejection  of  declarations  of  the  testator,  where  the 
qaestion  was  upon  the  construction  of  ambiguous  language  used  by 
him  in  his  will.  But  this  is  not  a  case  of  patent  ambiguity,  or  upon 
the  meaning  of  words  at  all,  the  question  being  entirely  one  of  fact 
upon  the  priority  of  two  events,  the  making  of  the  alteration  and 
the  execution  of  the  will.  It  therefore  much  more  nearly  resembles 
the  cases  respecting  the  factum  of  the  will,  in  which  the  declarations 
of  the  testator  have  often  been  admitted. 

The  plaintiff 's  counsel  relied  much  upon  Earl  of  Netvburghv. 
Countess  Dowager  of  Newburgh{i),   where,    the    testator    having 

(1)  21  R.  R.  310  (5Madd.  364).  The  in  MiUer  v.  Traverfi,  34  R.  R.  705.  712 
decision  in  the  House  of  Lords  is  stated      (8  Bing.  244,  254). 
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Dob  d.       executed  a  will  devising  to  his  wife  lands  in  the  county  of  Sussex,  it 

r.  was  proposed,  with  a  view  of  making  the  will  likewise  carry  to  her 

Palmkb.      lands  in  the  county  of  Gloucester,  to  prove  that  the  draft  of  the  will, 

prepared  by  the  solicitor  and  settled  by  the  conveyancer,  devised  to 

[  *76i  ]  the  wife  lands  in  the  counties  ♦of  Sussex  and  Gloucester,  which  the 
testator  approved  of,  and  desired  to  be  copied  for  his  execution,  and 
that  the  stationer  who  copied  it  inadvertently  left  out  the  words  "  and 
Gloucester,"  and  changed  the  word  "counties"  into  "county." 
Sir  John  Lbagh,  Vice-Chancellor,  and  afterwards  the  House  of  Lords, 
according  to  the  unanimous  advice  of  all  the  Judges,  decided  that 
the  evidence  was  not  admissible  to  enlarge  the  devise  as  it  appeared 
on  the  face  of  the  will.  There  can  be  no  doubt  as  to  the  propriety 
of  that  decision ;  for  the  proposed  addition  would  have  been  a  new 
will,  contrary  to  the  Statute  of  Frauds.  But  in  the  present  case 
the  evidence  admitted  was  to  show  that  the  devise  under  which  the 
defendants  claimed  was  part  of  the  will  when  it  was  duly  executed. 

The  case  of  Miller  v.  Travers  (i)  is  equally  well  decided,  and 
equally  inapplicable.  There  the  testator  devised  all  his  freehold 
estates  in  the  county  of  Limerick  and  city  of  Limerick,  having  no 
estates  in  the  county  of  Limerick,  and  a  very  small  estate  in  the 
city  of  Limerick,  but  large  estates  in  the  county  of  Glare,  which  he 
intended  to  pass  by  his  will,  but  did  not  mention.  The  devisee 
proposed  to  show  by  parol  evidence  that  the  estates  in  the  county 
of  Clare  were  devised  to  him  in  the  draft  of  the  will ;  that  the  draft 
was  sent  to  a  conveyancer  to  make  certain  alterations,  not  affecting 
the  estates  in  the  county  of  Clare ;  that  by  mistake  he  erased  the 
county  of  Clare ;  and  that  the  testator,  after  keeping  the  will  by 
him  for  some  time,  executed  it  without  adverting  to  this  alteration. 
Lord  Chancellor  Brougham,  by  the  advice  of  Lord  Chief  Justice 

[  •762  ]       TiNDAL  and  Lord  Chief  Baron  Lyndhurst,  most  *properly  held  that 
the  proposed  evidence  was  inadmissible. 

The  only  other  case  cited  worth  mentioning  was  Doe  d.  Hiscocks  v. 
HxBcocks  (2).  There  a  testator  devised  lands  to  his  son  John 
Hiscocks  for  lifCi  and  on  his  decease  to  the  testator's  grandson  John 
Hiscocks,  eldest  son  of  the  said  John  Hiscocks,  for  life,  and  on  his 
decease  to  the  first  son  of  the  body  of  his  said  grandson  John 
Hiscocks,  in  tail  male,  with  remainder  over.  At  the  time  of  making 
the  will  the  testator's  son,  John  Hiscocks,  had  been  twice  married ; 
by  his  first  wife  he  had  one  son,  Simon  ;  by  his  second  an  eldest 
son  John,  and  other  younger  children,  sons  and  daughters.  The 
(1)  34  E.  E.  703  (8  Bing.  244).  (2)  52  E.  B.  748  (6  M.  &  W.  363). 
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qaestion  was  whether  this  John  or  Simon  shoald  take,  neither  of       dob  d. 

them  answering  fully  the  description  given  in  the  will.    An  eject-    ^^^^^^^^^^ 

ment  being  brought  by  Simon  against  John,  it  was  proposed  to  oflfer     p^^'*'""- 

in  evidence  the  instructions  given  by  the  testator  for  his  will,  and 

also  declarations  made  by  him  after  its  execution,  to  show  that 

Simon  was  really  the  person  in  his  contemplation  as  the  object  of 

his  bounty  at  the  time  of  making  the  will.    This  evidence  was 

received ;  but  the  Court  of  Exchequer  set  aside  a  verdict  founded  upon 

it,  being  of  opinion  that  for  the  purpose  of  removing  this  ambiguity 

the  declarations  of  the  testator  ought  not  to  be  received  as  to  what 

he  intended  to  do  in  making  his  will.      The  object  of  the  evidence 

was  to  assist  in  the  construction  of  the  will ;  and  the  real  question 

was,  whether  this  should  be  considered  as  an  instance  of  latent  or 

patent  ambiguity.    The  decision,  therefore,  whether  right  or  wrong, 

is  no  authority  in  this  case,  where  the  question  is  totally  different. 

Upon  the  whole,  there  being  no  authority  adverse  to  the  defen-  [  768  ] 
dants,  analogous  cases  being  in  their  favour,  and  the  admission  of 
the  contested  evidence  appearing  to  us  to  be  conducive  to  truth  and 
justice,  we  are  of  opinion  that  it  was  rightly  admitted.  This  is  the 
only  question  which  we  have  to  determine.  If  the  evidence  was 
admissible,  the  weight  to  be  given  to  it  was  a  question  for  the  jury. 

But  it  may  be  proper  to  notice  an  argument  much  pressed  at  the 
Bar,  that  the  declarations  in  favour  of  AppoUina  Biddulph  are 
completely  outweighed  by  the  subsequent  deliberate  intention 
which  the  testator  is  supposed  to  have  entertained  to  leave  the 
premises  in  question  in  fee  simple  to  his  brother  Francis.  Although 
we  should  believe  that  the  limitation  of  the  premises,  as  first 
framed,  was  by  deliberation  and  not  by  mistake,  this  does  not 
show  that  the  testator  had  ever  for  one  moment  changed  his 
intention  to  make  a  provision  by  his  will  for  AppoUina  Biddulph. 
Here,  the  alteration  consists  in  turning  a  devise  in  fee  of  certain 
cottages  to  Francis  Brookes  into  a  limitation  to  him  for  life,  with 
a  remainder  in  fee  to  AppoUina  Biddulph.  If  for  a  moment  he 
intended  she  should  take  no  interest  in  these  cottages,  we  must 
recollect  the  declarations  proved  were  not  that  he  meant  to  leave 
these  specific  cottages  to  her,  only  that  he  meant  to  provide  for  her 
by  his  will ;  and  it  might  easily  have  happened  that  before  he  had 
finished  the  writing  of  his  will,  or  upon  reading  it  over  before  it 
was  executed,  he  recollected  that  he  had  made  no  provision  for  her, 
and  that  he  then  introduced  the  alteration,  with  a  view  to  keep 
the  promise  which  be  had  often  made.    This  seems  much  more 
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DoBd.       probable  than  that  he  introduced  the  alteration  after  the  will  was 
HALLCROfis   *gJJQg^|JQ^J^  j^jj^  before  it  was  sealed  up  in  the  manner  described, 
.Palmkr.      although  it  afterwards  remained  in  his  own  custody.    Not  only  may 
^  all  be  presumed  to  know  the  law  upon  the  subject ;  but  this  testator 

himself  had  executed  a  prior  will,  and  was  acquainted  with  the 
solemnities  required  for  a  valid  devise  of  real  estate.  There  appears 
to  be  no  ground  for  the  conjecture  that  he  might  have  altered  the 
will  after  its  elocution,  intending  to  have  it  reattested  and  repub- 
lished ;  he  had  an  ample  opportunity  to  have  done  so  if  he  had  so 
intended.  There  seems  every  reason  to  believe  that  he  sealed  up  the 
will  immediately  after  its  execution ;  and  he  certainly  delivered  it  in 
a  sealed  packet  a  few  weeks  before  his  death  to  Mary  Thornton, 
intending  that  it  should  remain  in  her  custody  till  he  should 
commit  the  fatal  act  which  he  then  meditated. 

We  therefore  think  that  the  jury  were  fully  justified  in  coming  to 
the  conclusion  that  the  alteration  was  made  before  the  will  was 
executed.  If  the  lessor  of  the  plaintiff  had  proved  that  down  to 
the  execution  of  the  will  the  testator  did  not  know  of  the  exist- 
ence of  AppoUina  Biddulph,  or  that  he  had  expressed  a  purpose 
to  exclude  her  from  his  will,  an  answer  would  have  been  given 
to  the  evidence  offered  by  the  defendants  to  rebut  the  presumption 
that  the  alteration  was  subsequent  to  the  will ;  but  the  obliterated 
words  showing  that  these  premises  had,  at  the  first  writing  of  this 
clause  in  the  will,  been  limited  in  fee  to  Francis,  afford  a  sufiScient 
answer.  It  being  quite  certain  that  the  testator  intended  that 
AppoUina  Biddulph  should  take  the  premises  after  the  death  of 
Francis,  and  the  intention  appearing  to  us  to  be  testified  accord- 
ing to  the  rules  of  law,  we  think  that  she  ought  to  be  allowed  to 
[  *7({6  ]  remain  in  the  ^possession  of  them  ;  and  that  this  rule  to  enter 
the  verdict  for  the  lessor  of  the  plaintiff  ought  to  be  discharged. 

^__^^___^  Ride  discharged. 

1851.       TOBACCO    PIPE    MAXEES'    COMPANY  v.  ROBERT 
^^*- 14  15.  LODER  (1). 

May  2.  ^  ^ 
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(16  a  B.  765—781 ;  S.  0.  20  L.  J.  Q.  B.  414;  15  Jur.  1194.) 

Debt,  by  a  chartered  Company  suing  in  the  corporate  name,  for  a  penalty 
under  a  bye-law,  made  under  the  charter. 

The  declaration,  after  stating  provisions  of  the  charter  empowering  the 
master,  wardens  and  assistants  of  the  Company,  or  the  greater  numher  of 

(1)  Dist.  In  re  Manchester  and  Mrl/ord  Ry,  Co.  [1897]  1  Ch.  276,  282, 66  L.  J. 
Oh.  139. 
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them,  to  make  bye-laws  for  the  government  of  the  Company  and  every 
member  thereof,  and  of  all  other  persons  exercising  the  art  or  mysteiy  of 
Ac,  within  England,  and  for  enforcing  such  bye-laws  by  penalties,  averred 
that,  by  the  master  and  the  major  part  of  the  wardens  and  assistants,  after 
the  acceptance  of  the  charter,  at  the  Company's  then  place  of  meeting 
assembled,  it  was,  according  to  the  powers  of  the  charter,  for  the  govern- 
ment as  well  of  the  said  society  as  of  all  such  other  persons,  ordained,  inter 
alia^  that  every  brother  of  the  Company  should  pay  to  the  master  and 
wardens  for  the  time  being  to  the  use  of  the  Company  8^.  yearly,  and  every 
journeyman  4«.  yearly  to  the  Company  for  the  use  thereof,  upon  pain  that 
every  person  neglecting  to  pay  at  the  quarterly  courts,  or  to  the  renter 
warden  within  ten  days,  should  forfeit  and  pay  twice  so  much  to  the  master 
and  wardens  for  the  time  being  or  some  of  them ;  and  that  all  fines  should 
be  levied  by  the  beadle  and  renter  warden,  or  other  person  to  be  appointed 
by  the  master  &c.  of  the  Company;  and  that  persons  liable  and  making 
default  in  payment  should  be  sued  for  the  same  at  the  suit  and  in  the  name 
of  the  master  &c.  (giving  the  full  corporate  name  of  the  Company).  Aver- 
ments, that  the  Company  had  never  any  source  of  revenue  other  than  the 
moneys  receivable  under  the  bye-laws,  and  that  the  defendant  was  a  brother 
and  liable  to  pay  the  8«.  a  year :  Breach,  non-payment,  whereby  forfeiture 
to  the  double  amount  had  accrued.  Plea  :  Statute  of  Limitations,  21  Jac.  I. 
cl6: 

Held,  on  demurrer  to  the  plea :  That  the  declaration  was  not  objectionable 
on  the  ground  of  the  action  being  brought  in  the  name  of  the  Company,  nor 
for  omitting  to  show  that  the  meeting  which  made  the  bye-laws  was  duly 
sununoned,  and  that  the  major  part  of  each  integral  portion  of  the  Company 
concurred  in  the  making. 

And  that  the  cause  of  action  was  within  stat.  21  Jac.  I.  c.  16,  s.  3,  and 
the  plea  good. 

Dbbt.  The  count  stated  that,  by  a  charter  of  15  Gar.  II.,  King 
Charles  the  Second,  after  incorporating  the  tobacco  pipe  makers  by 
[the  name  of  the  Company  of  Tobacco  Pipe  Makers  of  the  Cities  of 
London  and  Westminster,  and  the  Kingdom  of  England,  and 
Dominion  of  Wales,]  granted  that  there  should  be  one  master, 
four  wardens,  *and  fifteen  or  more  assistants  of  the  said  society, 
to  be  elected  in  manner  thereinafter  expressed ;  and  the  King 
then,  by  the  charter,  nominated  the  first  master,  and  first  four 
wardens,  to  hold  office  till  Lady  Day,  1664,  and  the  first  fifteen 
assistants,  and  ordained  that  the  said  fifteen  persons  so  named 
should  be  and  continue  assistants  of  the  said  society  for  and 
daring  their  natural  lives,  if  not  thence  removed  for  some  reason- 
able cause,  and  should  be  aiding,  counselling  and  assisting  unto 
the  said  master  and  wardens  for  the  time  being,  for  the  better 
government  of  the  said  master,  wardens  and  society  and  every 
member  thereof,  and  for  the  establishment  of  good,  reasonable, 
and  wholesome  ordinances  &c.,  concordant  and  agreeable  to  and 
with  the  laws  of  England,  for  the  well  ordering  and  governing 
of  the  whole  body  of  the  said  society  and  every  member  thereof. 
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The  count  then  stated  that  the  charter  provided  for  the  election 
of  the  master,  and  that  the  said  *'  master,  wardens  and  assistants, 
or  the  greater  part  of  them/'  should  yearly,  at  their  hall  or  place 
of  meeting,  elect,  out  of  the  said  assistants,  four  that  shall  be  new 
wardens  of  the  said  society,  to  continue  wardens  of  the  said 
society  until  the  end  and  term  of  one  whole  year  then  next 
ensuing,  and  from  thence  until  some  other  meet  person  should 
be  elected  and  chosen  into  the  said  office  of  wardens,  unless 
removed  thence  for  just  cause ;  and  that,  in  case  of  the  death  or 
amotion  of  any  master  or  warden,  the  vacancy  should  be  filled 
up  from  the  assistants.  -And,  in  case  of  the  death  or  removal  of 
an  assistant,  the  master,  wardens,  assistants,  or  the  greater 
number  of  them,  should  choose  a  successor  out  of  the  society. 
And,  further,  the  King  granted  to  the  said  masters,  wardens, 
assistants  and  society,  and  their  successors,  that,  it  should  be 
lawful  "  to  and  for  the  said  ^master,  wardens  and  assistants 
for  the  time  being,  or  the  greater  part  of  them,"  from  time  to 
time  to  set  or  impose  a  reasonable  fine,  not  exceeding  10/.,  upon 
any  person  thereafter  elected  master,  warden  or  assistant,  and 
refusing  to  serve,  and  to  levy  such  fine  by  distress  &c.,  "  and  the 
same  to  receive  and  keep  to  the  use  of  the  said  master,  wardens, 
assistants  and  society,  and  their  successors.*'  And  the  King 
further  granted  to  the  said  master,  wardens  and  society,  and 
their  successors,  that  it  should  be  lawful  "to  and  for  the  said 
master,  wardens  and  assistants,  and  their  successors,  or  the 
greater  number  of  them,"  when  and  so  often  as  it  should  seem 
needful  and  expedient,  to  assemble,  themselves  together,  at  or 
in  their  hall  or  place  of  meeting,  and  there,  "from  time  to  time, 
and  at  all  times  convenient  thereafter,  to  treat  and  consult  of, 
determine,  constitute,  ordain  and  make  any  constitutions,  statutes, 
laws,  ordinances,  articles,  and  orders  whatsoever,  which  to  them, 
or  the  greater  number  of  them,  should  seem  reasonable,  profitable 
or  requisite  for,  touching  or  concerning  the  good  estate,  rule  and 
government  of  the  said  master,  wardens,  assistants  and  society, 
and  every  member  thereof,  and  in  what  order  or  manner  the  said 
Master,  Wardens,  Assistants,  and  Society  of  Tobacco  Pipe  Makers, 
and  all  and  every  other  person  or  persons  using  or  exercising  the 
art  or  mystery  of  making  Tobacco  Pipes,"  within  England  or  Wales, 
should  demean  and  behave  themselves,  touching  or  concerning  the 
said  art ;  "  and  all  and  singular  such  pains,  penalties  and  punish- 
ments, by  fines  and  amerciaments,  or  by  any  of  them,  against  or 
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upon  any  ofifender  or  ofifenders  which  should  transgress,  break  or 
violate  the  said  constitutions,  laws,  statutes,  articles  *or  ordinances 
«o  be  made,  ordained  and  established,  or  any  of  them,  to  provide, 
impose  and  limit,  and  the  same  and  every  parcel  to  ask,  levy,  take, 
and  receive  by  way  of  distress,  or  otherwise  by  any  lawful  ways  or. 
means,  of  or  against  the  ofifender  or  offenders,  his  or  their  goods  or 
chattels,  or  any  of  them,  as  the  case  should  require,  and  as  to  the 
master,  wardens  and  assistants  of  the  said  society;  or  the  greater 
part  of  them,  for  the  time  being,  should  seem   convenient  and 
expedient.    All  which  laws,  ordinances,  constitutions,  orders,  and 
articles,   so  to  be  made,"  &c.,  "the  King  willed,  and  by  those 
presents,  for  him,  his  heirs,  and  successors,  did  grant  and  com- 
mand to  be  from  time  to  time  and  at  all  times  observed,  obeyed 
and  performed  in  all  things  as  the  same  ought  to  be  under  the 
reasonable  pains,   penalties,  forfeitures  and  punishments  in  the 
same  to  be  imposed,  provided,  inflicted  and  limited,  so  as  the 
same  laws,   statutes,   articles,   and  ordinances,   pains,   penalties, 
forfeitures,  fines  and  amerciaments,  or  any  of  them,  should   be 
not  repugnant  or  contrary  to  the  laws  and  statutes  of  that  his 
realm  of  England,  or  prejudicial  to  the  customs  of  the  city  of 
London."      Further  grant,   unto  the  master,  wardens,  &c.,  that 
they  should  have  power  to  elect  one  or  more  beadle  or  beadles. 
And,  for  the  better  observation  and  due  performance  of  the  said 
ordinances.  Acts  and  statutes,  to  be  made  as  aforesaid,  the  King 
ordained  that  the  several  persons  thereinbefore  named,   and  all 
other  person   or  persons  whatsoever  that  was  and  should  be  a 
member  or  freeman  of  the  said  society,  should  take  a  corporal 
oath  before  the  master  and  wardens,  or  any  two  of  them,  for  the 
due  performance,  observation  and  execution  of  all  such  lawful, 
reasonable  and  wholesome  acts,  statutes  and  ordinances,  *as  should 
from  time  to   time  be  made  by  the  said  master,  wardens  and 
assistants,  and  their  successors,  according  to  the  tenor  and  the  true 
intent  of  those  presents,  before  he,  or  they  should  be  permitted  to 
exercise  the  said  trade  as  a  freeman  or  member  of  the  said  society. 

The  count  then  averred  that,  after  the  making  and  acceptance 
of  the  letters  patent,  to  wit  on  &c.,  "at  the  then  place  of  meeting 
of  the  said  City  of  London,  to  wit  at "  &c.,  "  the  then  master,  and 
the  major  part  of  the  then  wardens  and  assistants  of  the  said 
C!ompany,  assembled,  convocated  and  congregated  themselves 
together  to  treat  and  consult  of,  and  determine,  certain 
ordinances  touching  the  good  estate,  rule  and  government  of  the 
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said  society,  and  the  demeanour  and  behaviour,  as  well  of  the 
said  society,  as  of  all  other  persons  using  or  exercising  the  said 
art  or  mystery  within  the  limits  in  that  behalf  above  mentioned,  in 
certain  matters,  causes  and  things  concerning  the  said  art  or  mystery 
and  the  said  society ;  and,  the  then  master  and  the  major  part  of 
the  then  wardens  and  assistants  of  the  said  Company  being  so 
there  assembled  together,  it  was  then  and  there  by  them,  according 
to  the  powers  granted  to  them  by  the  said  letters  patent  and  by 
force  of  the  same,  for  the  good  estate,  rule  and  government  as  well 
of  the  said  society  as  of  all  such  other  persons  as  aforesaid,  in 
the  behalf  aforesaid,  ordered,  ordained,  established  and  declared 
(amongst  other  orders  and  ordinances  then  and  there  made)  that 
all  the  assemblies  of  the  said  master,  wardens  and  assistants  of  the 
said  Company,  and  all  assemblies  of  all  the  members  of  the  said 
Company,  should  be  holden  at  some  fit  and  convenient  place,  to  be 
appointed  for  that  purpose  by  the  master,  wardens  and  assistants 
of  the  *said  Company  for  the  time  being,  or  the  greater  part  of 
them,  within  the  city  of  London,  or  three  miles  of  the  same.     Also, 
that  the  master,  wardens  and  assistants  of  the  said  Company  should 
meet  and  assemble  at  their  place  of  meeting,  to  be  appointed  as 
aforesaid,  and  hold  a  court  there,  four  times  in  every  year,  once  in 
every  quarter  of  the  year,  for  the  transacting  and  managing  the 
affairs  and   business  of  the  said  Company,  which  quarter  days 
should  yearly  for  ever  be  upon  the  days  following :  that  is  to  say  '* 
&c.     ''Also,  that  as  well  every  freeman  and  brother  of  the  said 
Company,  within  London  and  Westminster,  and  any  other  parts 
&c.  within  England  and  Wales  as  limited  by  the  said  charter, 
either  using  or  not  using  the  said  art,  mystery,  &c.,  should  pay 
yearly,  by  the  name  of  quarterage  money,   to  the  master  and 
wardens  for  the  time  being,  to  the  use  of  the  said  corporation, 
the  sum  of  88.  yearly,  which  should  be  paid  quarterly  by  eqoal 
portions :    and  every  journeyman  or  journeywoman  of  the  aaid 
Company,  who  should  be  kept  or  set  on  work  by  or  with  any 
member  or  members  thereof,  should  pay  4^.  yearly,  at  the  four 
quarter  days  aforesaid,  by  equal  portions  to  the  said  Company,  for 
the  use  thereof :  and  that  the  same  quarterage  should  be  paid  at 
their  said  quarterly  assemblies  in  the  place  of  meeting  aforesaid, 
upon  pain  that  every  person  refusing  or  neglecting  to  pay  his  or 
her  quarterage  at  the  said  quarterly  courts,  or  to  the  renter  warden 
within  the  space  of  ten  days  after  any  of  the  said  quarterly  meet- 
ings, according  to  the  rates  aforesaid,  should  forfeit  and  pay  twice 
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BO  much  as  should  be  at  any  time  in  arrear  and  not  paid  to  the 
master  and  wardens  for  the  time  being  or  some  of  them.    Also, 
that,  if  any  person  who  should  be  chosen   master  of  the  said 
Company,  and  *liable  by  the  charter  thereof  to  serve  the  said 
office,  shoald  refuse  to  undergo  or  accept  the  same,  or  to  take  the 
oath  of  office  appointed  by  the  said  ordinances  for  him  to  take* 
such  last  mentioned  person,  for  every  such  refusal  to  undergo  or 
accept  the  said  office  or  to  be   sworn  in  form  aforesaid,  should 
forfeit  and  pay  to  the  said  Company  for  the  use  thereof  101.     And 
that,  if  any  person  who  should  be  chosen  to  be  a  warden  should 
refuse  to  accept  the  said  office,  or  to  take  the  oath  in  that  behalf, 
he  should  forfeit  and  pay  to  the  said  Company,  for  the  use  thereof 
6J.  13«.  M. :    And  that,  if  any  person  chosen  assistant  should  in 
like  manner  refuse,  he  should  forfeit  and  pay  to  the  said  Company, 
for  the  use  thereof,  5Z.  6$.  Sd.    Also  that,  if  any  person  or  persons 
free  of  the  said  Company,  or  using,  exercising  or  following  the  said 
art,  mystery,  &c.  within  London  and  Westminster,  and  any  other 
parts  &c.,  within  England  and  Wales,  as  appointed  by  the  afore- 
said charter,  being  specially  required  thereunto  should  obstinately 
and  wilfully  refuse,  upon  convenient  summons  and  warning  given, 
either  to  appear  or  meet  at  any  general  or  particular  court  or 
meeting  at  the  place  of  public  assembly  for  the  said  Company  to 
be  appointed  by  the  master  and  wardens  thereof  for  the  time  being, 
or  to  pay  or  bear  his  or  their  rateable  part  and  parts  of  all  such 
assessments,  levies,  impositions  and  common  charges  whatsoever, 
for  any  duties  to  the  King's  Majesty,  or  to  the  benefit,  advantage, 
credit  or  emolument  of  the  said  Company,  or  to  bear  or  perform 
any  public  office  or  service  meet  and  decent  to  be  borne  or  per- 
formed by  the  like  brothers  or  members  of  the  said  Company,  or 
by  him  or  them,  that  then  every  person  so  refusing  &c.  should 
forfeit  and  pay  for  every  such  refusal  10{.     Also  that  the  younger 
warden  of  the  said  Company  ^should  be  called  the  renter  warden 
thereof,  and  (accompanied  by  the  beadle  for  the  time  being  of  the 
said  Company)  should  gather  and  receive  all  the  rents,  quarterages, 
penalties,  forfeitures,  sum  and  sums  of  money,  due  and  to  be  due 
unto  the  said  Company  without  further  or  other  warrant.     Also 
that  the  official  oath  to  be  taken  by  each  of  the  assistants  of  the 
said  society,  that  is  to  say  upon  the  Holy  Evangelists,  should  be  in 
the  form  following :  that  is  to  say  "  :  The  form  of  the  oath  was  then 
set  out ;  on  which  nothing  turned. 

''And  also   that    all    fines,   issues,   forfeitures,   amerciaments, 
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impositions  and  other  sums  of  money  whatsoever  lost  or  forfeited  or 
payable  for,  or  in  respect  or  in  consequence  of,  the  breach  of  any 
law,  ordinance  or  order  in  those  laws  and  ordinances  contained, 
should  be  from  time  to  time  taken,  levied  and  received  of  the 
person  and  persons  offending  by  the  beadle  and  renter  warden  for 
the  time  being,  or  other  person  to  be  appointed  by  the  master, 
wardens  and  assistants  of  the  said  Company  for  the  time  being, 
or  the  greater  part  of  them ;  which  said  fines,  issues,  forfeitures, 
amerciaments,  impositions  and  all  other  sums  as  aforesaid  should 
be  paid  over,  go,  remain,  and  be  had,  taken,  possessed  and  kept  by 
the  said  master  and  wardens  successively  to  and  for  an  addition  of 
stock  to  the  said  Company,  or  be  by  them  otherwise  employed  as 
occasion  should  serve,  for  the  public  use,  benefit  and  advantage  of 
the  said  Company  and  their  successors  for  ever.  And,  in  default 
of  payment  of  any  such  fines,  issues,  forfeitures,  amerciaments, 
impositions  and  such  other  sums  as  thereinbefore  mentioned,  to 
the  said  beadle  and  renter  warden  for  the  time  being,  or  such  other 
person  to  be  appointed  by  the  master,  wardens  or  assistants,  as 
aforesaid,  all  and  every  person  and  persons  liable  to  pay  the  same 
should  *be  sued  and  prosecuted  for  the  same  in  any  of  the  courts 
of  record  of  his  then  present  Majesty  or  his  successors  at  West- 
minster, by  action  of  debt  at  the  suit  and  in  the  name  of  the 
Master,  Wardens,  Assistants  and  Fellowship  of  the  Company  of 
Tobacco  Pipe  Makers  of  the  Cities  of  London  and  Westminster, 
and  the  Kingdom  of  England  and  Dominion  of  Whales,  as  the  case 
should  be  and  require." 

Averment :  That  the  said  Company  have  not,  nor  ever  had,  any 
other  revenue  or  source  of  revenue,  except  the  moneys  receivable 
and  received  under  and  by  virtue  of  the  said  laws  and  ordinances ; 
and  that  such  revenue,  at  the  time  of  the  making  of  the  said  laws 
and  ordinances,  was  not,  nor  at  any  time  since  hath  been,  more 
than  sufficient  to  pay  and  satisfy  the  reasonable  expenses,  ordinary 
and  casual,  of  the  said  Company.  Further  averments :  That  the 
orders  so  made  were  read  and  ratified  by  Lord  Eldon,  then  Lord 
Chancellor,  Sir  Charles  Abbott,  then  Lord  Chief  Justice  of  the 
King's  Bench,  and  Sir  Bobert  Dallas,  then  Lord  Chief  Justice  of 
the  Common  Pleas.  The  count  then  stated  that  defendant  became 
a  brother  and  freeman  of  the  society  in  1828,  and  was  liable  to  pay 
quarterage  thenceforth.  Breach  :  Non-payment  of  quarterages, 
whereby  defendant  had  forfeited  and  become  liable  to  pay  plaintiffs 
double  the  amount  of  such  quarterages. 
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Plea,  as  to  so  much  as  was  claimed  for  quarterage  previous  to 
1844 :  "  That  this  is  an  action  of  debt  grounded  upon  a  contract 
without  specialty ;  and  that  the  causes  of  action  in  the  introductory 
part  of  this  plea  mentioned  did  not,  nor  did  any  or  either  of  them, 
accrue  to  the  plaintiffs  within  six  years  next  before  the  commence- 
ment of  this  suit."    Verification. 

Demurrer.     Joinder. 

The  demurrer  was  argued  in  Hilary  vacation  (i). 

Joseph  Addison,  for  the  plaintiffs  : 

The  bye-law,  being  approved  by  the  Lord  Chancellor  and 
the  two  Chief  Justices,  according  to  the  provisions  of  stat. 
19  Hen.  YII.  c.  7,  is  binding  on  the  defendant,  who,  as  is  averred, 
has  become  a  brother  and  freeman  of  the  society.  The  main 
question  is  whether  the  plea  is  good.  Stat.  21  Jac.  I.  c.  16,  s.  8, 
enacts  that  "all  actions  of  debt  grounded  upon  any  lending  or 
contract  without  specialty  *'  shall  be  brought  "  within  six  years 
next  after  the  cause  of  such  actions  or  suit,  and  not  after."  The 
question  is,  whether  debt  for  a  penalty  for  infringing  a  bye-law 
can  be  said  to  be  ''  grounded  on  any  lending  or  contract  without 
specialty?"  The  bye-law  derives  its  validity  from  the  charter, 
which  is  of  record.  The  debt  therefore  is  grounded  on  a  record. 
The  bye-law  is  like  an  act  done  under  a  power,  which  is  ''  deemed 
to  be  done  by  the  grantor  of  the  power,  and  to  have  its  validity 
from  him,  and  not  from  the  person  that  executes  it  "  :  Middleton  v. 
Crofts  (2).  The  authorities  establish  that  stat.  21  Jac.  I.  c.  16,  s.  8, 
does  not  apply  to  actions  of  debt,  unless  founded  on  something  in 
the  nature  of  a  lending.  Thus  it  does  not  apply  to  debt  on  an 
award :  Hodsden  v.  Hamdge  (3).  There  are  many  other  instances, 
collected  in  5  Bac.  Abr.  225,  tit.  Limitation  of  Actions  (D)  8 
(7th  ed.).  Most  of  these  are  now  included  in  the  limitation  clause, 
sect.  8,  of  stat.  8  &  4  Will.  IV.  c.  42 ;  but  not  the  present  case. 

Udall,  contra  : 

Assumpsit  will  lie  to  recover  a  sum  due  upon  a  custom:  Mayor  dc. 
of  London  v.  Oorry  (4) ;  and  on  a  bye-law :  The  Barber  Sim/eons  of 
LoTidon  V.  Pelson  (6) :  and  in  Company  of  Feltmakers  v.  Davis  (6)  it 


(1)  February  14 th ;  before  Patteson, 
Wightman,  and  Erie,  JJ.  (Coleridge, 
J.  haying  left  the  Court) ;  and 
February  Idth,  before  Patteson,  Cole- 
ridge and  Wightman,  JJ. 


(2)  2  Atk.  650,  661. 

(3)  2  Saund.  64. 

(4)  2  Lev.  174. 

(5)  2  Lev.  252. 

(6)  \  Boa,  &  P,  98, 
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seems  to  have  been  assumed  that  assumpsit  lay  on  a  bye-law.  That 
shows  that  the  contract  is  not  founded  on  a  specialty ;  if  it  were, 
assumpsit  would  not  lie.  The  action  is  founded  on  the  parol 
contract  of  the  defendant,  who,  on  becoming  a  member  of  the 
society,  contracted  to  obey  its  laws. 

(Patteson,  J. :  It  might  be  said  in  the  same  way  that  the  fine 
of  a  copyholder  was  due  on  account  of  a  contract  implied  by  his 
admission. 

WiGHTMAN,  J. :  That  assumpsit  will  lie  is  not  the  test  whether 
the  action  is  within  stat.  21  Jac.  I.  c.  16,  s.  3  ;  for  assumpsit  might 
have  been  brought  on  the  award  in  Hodsden  v.  Harridge  (i),  as  the 
submission  was  not  under  seal.) 

The  Legislature  would  have  included  debt  on  a  bye-law  in  stat. 
8  &  4  Will.  IV.  c.  42,  s.  3,  if  it  had  not  been  already  provided  for 
by  stat.  21  Jac.  I.  c.  16,  s.  8.  Then,  the  declaration  is  bad.  The 
approval  of  a  bad  bye-law  does  not  make  it  good:  Com.  Dig. 
By-Law  (G.  6).  This  bye-law  is  made  at  a  meeting  of  the  master 
and  major  part  of  the  wardens  and  assistants.  But  such  a  meeting 
was  not  competent  to  make  bye-laws,  unless  the  whole  were  sum- 
moned in  their  distinct  capacity,  so  as  to  have  an  opportunity  to 
attend :  Rex  v.  Mayor  of  Carlisle  (2).  That  is  not  averred. 
Again,  it  is  said,  that  the  bye-law  is  made  by  the  major  part  of 
the  master,  wardens  and  assistants.  But  it  ought  to  be  shown 
that  it  was  made  by  the  major  part  of  each  integral  portion 
of  the  society:  Rex  v.  MiH«r(3).  *Beside8,  the  bye-law  itself 
is  bad :  The  London  Tobacco  Pipe  Makers'  Company  v.  Wood- 
rofe{4.). 

(Erle,  J. :  The  reason  given  in  that  case  for  holding  the  bye-law 
bad  is  that,  *'  as  there  is  no  statement  from  which  we  can  collect 
that  the  rightful  expenditure  of  the  Company  requires  any  such 
contribution,  this,  which  is  in  the  nature  of  a  tax  upon  the  Company, 
cannot  be  supported  "  (5).  There  is  in  this  declaration  an  averment 
inserted  for  the  purpose  of  obviating  that  objection  (6).) 

The  action  is  brought  in  the  name  of  the  Company.  It  ought  to 
have  been  in  the  name  of  the  master  and  wardens,  to  whom  the 


(1)  2Saun(i.  61. 

(2)  1  Str.  385. 

(3)  3  R  B.  172  (6  T.  R.  263), 


(4)  7  B.  &  C.  838. 
(6)  7  B.  &  C.  853. 
(6)  Ante,  p.  734. 
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penalty  is  payable: 
Ckappeli  (2). 


Company  of  Feltmdkers  v.  Davis  (i),  Piper  v. 


(Pattbson,  J. :  The  bye-law,  as  set  out  in  this  declaration,  does 
not  onambiguoasly  say  to  whom  the  penalty  is  to  be  paid.) 

Lastly,  the  bye-law  is  bad,  as  it  leaves  the  money  at  the  disposal 
of  the  master  and  wardens.  The  charter  gives  the  government  to 
the  master,  wardens  and  assistants.  A  bye-law  altering  the  persons 
in  whom  a  trust  is  by  the  charter  reposed  is  void :  Reg.  v.  Oovemora 
of  Darlington  School  (8) . 


Addison,  in  reply. 


Cur.  adv.  wit 


Pattbson,  J.,  in  this  Term  (May  2nd),  delivered  the  judgment  of 
the  Court  : 

The  question  raised  by  the  demurrer  to  the  plea  is,  whether  the 
Statute  of  Limitations,  21  Jac.  1.  c.  16,  s.  8,  barring  all  actions  of 
debt  grounded  on  any  lending  or  contract  without  specialty,  after 
six  years,  applies  to  an  action  of  debt  for  a  penalty  due  under  a 
bye-law. 

For  the  plaintiff,  it  was  contended  that  the  action  is  grounded  on 
the  bye-law ;  and,  inasmuch  as  the  bye-law  derives  its  validity  from 
the  charter  under  which  it  is  made,  and  as  the  charter  is  under  the 
Great  Seal,  and  of  record,  the  action  of  debt  grounded  thereon  is 
not  grounded  on  a  contract  without  specialty,  and  so  not  barred  by 
the  above  mentioned  statute.  For  the  defendant,  it  was  argued 
that  the  liability  in  question  was  grounded  on  the  consent  to  become 
a  member  of  the  Company  so  as  to  incur  all  the  liability  imposed 
upon  its  members;  that  such  consent  was,  in  effect,  a  contract 
without  specialty ;  and  so  the  action  thereon  would  be  barred  in 
six  years  after  the  cause  of  action  was  complete.  This  argument 
was  supported  by  several  cases.  La  Mayor  dc.  of  London  v.  Gorry  (4) 
it  was  held  that  assumpsit  could  be  maintained  for  money  due  for 
scavage  by  custom,  although  the  jury  found  that  there  was  no 
express  promise.  In  The  Barber  Surgeons  *  of  London  v.  Pelson{b), 
it  was  held  that  indebitatus  assumpsit  lay  for  money  forfeited  to  the 
Company  under  a  bye-law.  This  case  is  in  point  for  the  defendant, 
unless  it  is  distinguished  upon  the  supposition  that,  upon  demurrer 

(1)  1  Bob.  &  P.  98.  (4)  2  Lev.  174. 

(2)  14  M.  &  W.  624,  644.  (5)  2  Ley.  252. 

(3)  66  B.  B.  521  (6  Q.  B.  682,  717). 
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to  the  declaration,  an  express  promise  was  to  be  assamed:  but, 
inasmuch  as  the  judgment  is  stated  to  be  founded  on  The  Mayor  dc. 
of  London  v.  Oorry{i),  in  which  the  jury  found  there  was  no  express 
promise,  it  seems  to  us  that  the  opinion  of  the  Court  rested  upon 
the  nature  of  the  liability,  and  not  on  the  supposition  of  an  express 
promise.  In  Company  of  Feltmakers  v.  Dams  (2)  Eybb,  Ch.  J.  says 
that  the  claim  to  a  penalty  under  a  bye-law  arises  upon  something 
in  the  nature  of  a  specialty :  but  he  does  not  affirm  that  it  is 
grounded  upon  a  specialty ;  and  the  passages  that  follow  indicate 
that  assumpsit  might  in  his  judgment  be  maintained.  In  The 
London  Tobacco  Pipe  Makers'  Company  v.  Woodroffe  (3),  the  objec- 
tion, that  the  charter  was  inadequate  to  bind  all  the  tobacco  pipe 
makers  of  the  kingdom,  was  overruled,  upon  the  ground  that  it 
was  binding  upon  the  defendant  by  reason  of  his  having  con- 
sented to  become  a  member  of  the  Company.  The  Court, 
thereby,  recognised  the  principle  that  the  liability  under  the 
bye-law  is  founded  upon  consent,  which  is  in  the  nature  of  a  simple 
contract. 

It  was  further  contended  for  the  defendant  that  the  Legislature 
considered  the  claim  to  money  forfeited  under  a  bye-law  to  be  barred 
by  Stat.  21  Jac.  I.  c.  16,  s.  8,  because,  when  stat.  8  &  4  Will.  IV. 
c.  42,  was  passed,  creating  a  limitation  to  various  causes  of  action 
omitted  from  the  ^former  statute,  the  present  cause  of  action  would 
have  been  included  therein  if  the  former  statute  had  not  been  con- 
sidered to  have  comprised  it,  it  being  unreasonable  to  suppose  that 
an  indefinite  liability  without  limitation  was  intended  to  be  left  in 
respect  of  the  cause  of  action  now  in  question. 

Upon  considering  these  reasons  and  authorities  we  have  come  to 
the  conclusion  that  the  defendant  is  entitled  to  our  judgment  on 
this  plea.  The  objections  to  the  declaration  were  in  our  opinion 
answered:  but,  as  we  think  the  plea  valid,  it  is  unnecessary  to 
discuss  them  in  detail. 

Judgment  for  the  defendant. 


(1)  2  Lev.  174. 

(2)  1  Bos.  &  P. 


102. 


(3)  7  B.  &  C.  S38,  862. 
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DOE  D.  HUDSON  v.  The  LEEDS  and  BRADFOKD  issi. 

EAILWAY  COMPANY  (1).  ^^'llL^'- 

(16  Q.  B.  796—804 ;  S.  0.  20  L.  J.  Q.  B^  486 ;  15  Jur.  946.)  [  ''^^  ] 

A  Bailway  Company  were  empowered  by  their  special  Act  (prior  to  the 
Lands  Clauses  Consolidation  Act,  1845)  to  purchase  lands  for  their  under- 
taking by  agreement  with  the  landowner,  or  on  assessment  of  the  value  by 
a -jury,  to  be  summoned  for  the  purpose.  If  the  landowner  refused  to 
accept  the  sum  agreed  upon  or  awarded,  the  Company  were  authorized  to 
deposit  it  in  the  Bank  to  the  credit  of  the  party  entitled,  and  thereupon  the 
interest  in  the  land  was  to  vest  absolutely  in  the  Company.  They  were 
not  to  enter  upon  any  lauds  without  haying  paid  or  deposited  the  purchase 
or  compensation  money,  unless  by  consent  of  the  landowner ;  but,  subject 
to  these  and  the  other  provisions  of  the  Act,  they  were  empowered  to  make 
and  maintain  the  railway  in  the  line  and  upon  the  lands  described  by  their 
plans  and  books  of  reference,  and  for  that  purpose  to  enter  upon  and  take 
such  lands. 

The  Company  required  certain  lands  of  H.  for  the  purposes  of  their  Act ; 
and  it  was  agreed  between  them  and  him  that  the  amount  of  compensation 
and  purchase  money  should  be  ascertained,  not  by  a  jury,  but  by  ordinary 
arbitration.  H.  permitted  the  Company  to  enter  upon  the  land,  and  com- 
mence their  works  there,  pending  the  reference.  An  award  was  made; 
but  the  parties  then  disagreed  as  to  the  conveyance  by  which  it  was  to  be 
carried  into  effect :  and  H.  brought  ejectment : 

Held,  that  he  could  not  now  treat  the  Company  as  trespassers,  but  must 
seek  his  remedy  against  them  under  the  award. 

Ejectment  for  land  in  the  township  of  Leeds,  in  Yorkshire.  On 
the  trial,  before  Gresswell,  J.,  at  the  York  Spring  Assizes,  1851,  the 
material  facts  appeared  to  be  as  follows. 

Hudson,  the  lessor  of  the  plaintiff,  was  the  owner  of  mills  called 
King's  (or  Queen's)  Mills,  which  were  worked  by  water,  conveyed 
through  a  goit  from  the  river  Aire. 

The  Leeds  and  Bradford  Bailway  Company,  incorporated  *by      [  *797  ] 
stat.  7  &  8  Vict.  c.  lix.,  local  and  personal,  public  (Boyal  assent, 
4th  July,  1844)  (2),  gave  Hudson  *notice,  under  the  powers  of  their       [  •^os  ] 

(1)  Cited  in  Wing  v.  Tottenham  and  the  purposes  of  the  railway  for  the 
IlampsUad  Ry,  Co,  (1868)  L.  B.  3  Ch.  absolute  purchase  for  a  consideration 
740,  745,  37  L.  J.  Ch.  64.— A.  C.  in  money  of  any  such  lands,  or  such 

(2)  Stat.  7  &  8  Vict.  c.  lix.,  "  for  parts    thereof   as    they    shall    think      [  797, «.  ] 
makingarailwayfromLeeds  to  Brad-  proper,  and  of  all  subsisting    leases 

ford,  with  a  branch  to  the  North  Mid-  therein,  and  of  all  rent  charges  "  &c., 

land  Bailway."  The  following  sections  **  and    of    all    commonable  or  other 

were  commented  upon  in  the  argu-  rights  to  which  such  lands  may  be 

ment.  subject,  and  all  other  estates  or  in- 

Sect.    137.    *'And    be    it    enacted,  terests  in  such  lands  of  what  kind 

**That,  subject  to  the  provisions  of  soever.'*  [Cf.  Lands  Clauses  Consolida- 

this  Act,  it  shall  be  lawful  for  the  tion  Act,  1845  (8  Vict.  c.  18),  s.  7.] 

Company  to  agree  with  the  owners  of  Sect.   153.    *'  And  for  the  purpose 

the    lauds    which    they    are    hereby  of    providing   for    the  payment  and 

authorised  to  enter  into  and  take  for  application    in    certain  cases  of   the 

47—2 
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Act,  that  they  required  to  purchase  of  him  the  land  which  was  the 
subject  of  this  action,  and  part  of  the  river  and  goit  adjoining; 
and  that  if  he  did  not  treat,  or  differed  with  the  Company  as  to 


purchase  money  or  compensation  to  be 
paid  in  respect  of  any  such  lands  not 
belonging  to  parties  under  disability, 
be  it  enacted,  That  in  the  following 
cases,  (that  is  to  say,)  if  the  owner  of 
any  such  lands  or  of  any  interest 
therein,  on  tender  of  the  purchase 
[  ♦798,  n.  ]  money  or  compensation  either  agreed 
or  awarded  to  be  paid,  i-efuse  to 
accept  the  same,  or  if  any  such  per- 
son fail  to  make  out  a  title  to  the  lands 
in  respect  whereof  such  purchase 
money  or  compensation  shall  be  pay- 
able, or  to  the  interest  therein  claimed 
by  him,  to  the  satisfaction  of  the 
Company,  or  if  such  owner  be  gone 
out  of  the  kingdom,  or  cannot  be 
found,  or  be  not  known,  or  refuse  to 
convey  or  release  such  lands  as  directed 
by  the  Company,  it  shall  be  lawful  for 
the  Company  to  deposit  the  purchase 
money  or  compensation  payable  in 
respect  of  such  lands  or  any  interest 
therein  in  the  Bank  of  England,  in  the 
name  and  with  the  privity  of  the 
Accountant-Qeneral  of  the  Court  of 
Chancery,  to  be  placed  to  his  account 
there  to  the  credit  of  the  parties  in- 
terested in  such  lands  (describing 
them,  so  far  as  the  Company  can  do), 
subject  to  the  control  and  disposition 
of  the  said  Court ;  and  upon  receipt  of 
such  money  the  cashier  of  such  Bank 
shall  give  to  the  Company,  or  to  the 
party  paying  in  such  money,  a  receipt 
for  such  money,  specifying  therein  for 
what  and  for  whose  use  (described  as 
aforesaid)  the  same  shall  have  been 
received,  and  in  respect  of  what  pur- 
chase the  same  shall  have  been  paid 
in,  and  thereupon  all  the  interest  in 
such  lands  in  respect  whereof  such 
purchase  money  or  compensation  shall 
have  been  deposited  shall  vest  abso- 
lutely in  the  Company.*'  [Cf.  Lauds 
Clauses  Consolidation  Act,  1845,  ss.  69, 
76.] 

Sect.  158  enacts:  "That  the  Com- 
pany shall  not,  except  by  consent  of 
the  owner  and  occupier,  enter  upon 


any  lands  which  shall  be  required  to 
be  purchased  or  permanently  used  for 
the  purposes  of  this  Act  until  they 
shall  either  have  paid  to  every  party 
having  an  interest  in  such  lands,  or 
deposited  in  the  Bank  of  Enj^land  in 
the  manner  hei-ein  mentioned,  the 
^purchase  money  or  compensation 
agreed  or  awarded  to  be  paid  to  such 
parties  respectively  for  their  respective 
interests  therein."  Proviso  for  entry 
without  consent,  for  the  purpose 
merely  of  surveying  and  taking  levels ; 
compensation  to  be  made  for  damage 
thereby  to  the  owners  or  occupiers. 

Sect.  161  and  several  following 
clauses  provide  for  assessment  of  com- 
pensation by  a  jury,  where  the  Com- 
pany require  to  purchase  lands  which 
they  are  authorized  by  the  special  Act 
to  take,  and  the  amount  of  compensa- 
tion is  not  agreed  upon.  [CI  Lands 
Clauses  Consolidation  Act,  184d,  ss.  23, 
38—67.] 

Sect  236  enacts:  **That,  subject  to 
the  provisions  and  restrictions  in  this 
Act  contained,  it  shall  be  lawful  for 
the  Company  to  make  and  maintain 
the  said  railway  and  works  in  the  line 
and  upon  the  lands  delineated  and 
described  on  the  plans  and  in  the  books 
of  reference  hereinafter  mentioned  or 
in  the  schedule  hereto,  and  for  that 
purpose  to  enter  upon,  take,  and  use 
such  of  the  lands  so  delineated  and 
described  as  shall  be  necessary  for 
making  and  constructing  the  said  rail- 
way and  works." 

Sect.  313  enacU:  **That  after  the 
expiration  of  seven  years  from  the 
passing  of  this  Act  all  the  powers 
hereby  granted  to  the  Company  for 
executing  the  railway,  or  otherwise  in 
relation  thereto,  shall  cease  to  be 
exercised,  except  as  to  so  much  of  the 
railway  as  shall  then  be  completed, 
and  except  such  powers  as  shall  hereby 
be  declared  to  be  continued  for  a 
longer  period." 
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compenBation  for  his  interest,  or  for  damage,  the  amount  would 
be  determined  by  a  jury.  Afterwards,  it  was  settled  between  the 
parties  that  the  compensation  should  be  ascertained,  not  under  the 
clauses  on  that  head  contained  in  the  special  Act,  but  under  an 
ordinary  agreement  of  reference.  An  agreement  was  executed 
accordingly.  May  29th,  1845,  between  Hudson  and  the  Company. 
It  recited  that  Hudson  was  the  owner  of  the  mills  and  goit,  and  of 
about  a  rood  of  land  in  the  township  of  Leeds  abutting  on  a  certain 
weir  (described),  which  land  had  hitherto  been  used  by  Hudson 
as  an  approach  to  the  said  weir  and  a  yard  to  dress  stones  for 
^repairing  it:  That  the  Company  required  to  purchase  the  said 
land  for  the  purposes  of  the  railway,  and  also  to  carry  their  railway 
over  the  weir  and  over  a  considerable  portion  of  the  goit :  that  it 
was  apprehended  that  the  contemplated  railway  works  would  not 
permanently  divert  the  water  from  the  mills ;  but,  as  it  could  not 
then  be  ascertained  how  far  the  said  works  would  injuriously  aflfect 
Hudson's  property,  it  had  been  agreed :  **  That  the  amount  of 
compensation  to  be  paid  to  him  by  the  said  Company  for  the  same 
and  such  privilege  of  covering  over  the  river,  weir  and  goit,  and  of 
using  the  same  when  so  covered  over,  as  the  said  E.  Hudson  is 
entitled  to  grant,  or  is  interested  in,  shall  be  referred  to  arbitration 
in  manner"  after  mentioned:  And  it  was  tiiereby  covenanted 
between  the  parties  that  it  should  be  referred  to  two  persons 
named,  or,  if  they  could  not  agree,  to  an  umpire,  named,  ''to 
ascertain  and  fix  the  amount  of  compensation  to  be  paid  to  the 
Baid  E.  H.  by  the  said  Company  in  respect  of,  1.  The  said  piece  of 
land  BO  required  as  aforesaid,  and  such  privilege  of  covering  over 
(as  above) ;  2.  The  permanent  damage  (if  any)  done  by  the  railway 
works  to  the  said  mills ;  8.  Any  other  damage,  whether  temporary 
or  permanent,  that  may  be  occasioned  to  the  property  of  the  said 
E.  H.,  by  reason  of  the  execution  of  the  railway  works,  except  only 
such  compensation  in  respect  of  temporary  damage  to  the  said  mills 
as  may  be  payable  to  the  tenants  thereof:  "  That  Hudson  should 
make  a  good  title  to  the  land  &c.,  and  furnish  an  abstract :  *'  That 
the  said  Company  shall  be  at  liberty  to  take  possession  of  the  said 
piece  of  land,  and  to  proceed  with  the  other  works,  immediately 
after  the  said  arbitrators  and  umpire  have  inspected  and  examined 
the  said  land  and  premises,  and  to  continue  such  ^inspection  and 
examination  from  time  to  time  until  the  completion  thereof.  That 
the  said  arbitrators  shall  make  their  award  in  respect  of  the 
premises  not  earlier  than  one  year  nor  later  than  two  years  after 
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the  said  railway  and  works  shall  have  been  commenced  in  the  land 
and  premises  mentioned ;  and  the  amount  of  compensation  to  be 
fixed  by  the  said  arbitrators  or  umpire  shall  be  paid  to  the  said 
E.  Hudson,  his  heirs  or  assigns,  within  two  calendar  months  from 
the  publication  of  such  award,  with  interest "  &c. :  And  Hudson 
covenanted  to  abide  by  the  above  stipulations,  and  cause  a  proper 
conveyance  in  fee  simple  to  be  executed  &c. 

The  Company  were  let  into  possession  immediately  after  the 
signing  of  this  agreement ;  and  they  afterwards  began  their  works 
upon  the  land.  Some  delay  having  occurred  in  proceeding  upon 
the  arbitration,  a  new  agreement  was  made  in  December,  1847, 
extending  the  time  for  making  the  award  to  1st  August,  1848  (i). 
The  Company,  in  the  prosecution  of  their  works,  made  a  tank  on 
land  which  they  had  purchased  from  the  Leeds  and  Liverpool 
Canal  Company  on  the  bank  of  the  river  Aire,  above  Hudson's 
mills.  Hudson  thereupon  made  a  new  claim  for  compensation, 
contending  that  the  tank  drew  off  water  from  the  river  and  thereby 
injured  his  mills.  A  new  clause  was  consequently  added  to  the 
agreement  of  reference,  enabling  the  arbitrators  to  decide  whether 
the  Company  were  liable  to  make  any  and  what  compensation  for 
past  or  future  injury  occasioned  to  Hudson's  mills  by  the  Company's 
tank. 

The  parties  went  before  the  arbitrators,  and  contested  there  the 
questions,  whether  the  water  in  the  tank  was  diverted  from  the 
river  Aire,  and  whether  damage  resulted  to  Mr.  Hudson's  mills 
from  such  diversion.  The  case  was  afterwards  submitted  to  the 
umpire :  and  he  made  his  award,  adjudging  payment  of  certain 
sums  to  Hudson  by  the  Railway  Company  for  value  of  property 
and  compensation  for  damage,  and  ordering  conveyances  to  be 
executed  in  pursuance  of  the  submission.  In  settling  the  con- 
veyances, the  parties  differed  as  to  the  operation  of  the  award  and 
the  effect  of  the  submission  as  to  water  supposed  to  be  drawn  from 
the  river,  and,  consequently,  on  the  terms  to  be  introduced  into  the 
deeds.  Hudson  then  claimed  to  have  his  land  restored  to  him,  and 
brought  this  ejectment.    No  conveyance  had  been  tendered. 

On  the  trial.  Doe  d.  Ai-mitstead  v.  North  Staffordshire  Railway 
Company  (2)  was  cited ;  and  Chbsswell,  J.,  on  the  authority  of  this 

(1)  It     contained     the     following  shall  be  forthwith  prooeeded  in,   so 

olause :  *^  And  it  is  understood  and  that   the   award  may  be  made  and 

agreed  that,  when  the  railway  works  completed   as    soon   as   conveniently 

affecting   the   matters    in    reference  may  be." 

shall  he  completed,  the  said  reference  (2)  Awtt,  p.  577. 
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case,  and  on  reference  to  sect.  286  of  stat.  7  &  8  Yict.  c.  lix.,  ruled 
thaty  the  (Company  having  entered  lawfully,  and  nothing  having 
occurred  to  make  their  possession  unlawful,  Hudson  was  not 
entitled  to  treat  them  as  trespassers,  and  this  action  did  not  lie. 
Leave  was  however  reserved  to  move  to  enter  a  verdict  for  the 
plnintifif. 

Knowles  now  moved  accordingly  : 

The  Company  were  tenants  at  will,  and  became  trespassers  when 
the  will  was  determined.  The  question  turns  upon  sects.  137,  158, 
158  and  236  of  the  Company's  Act,  which  is  prior  in  date  to  the 
Lands  Clauses  Consolidation  Act,  "1^1846.  The  Company  might, 
and  should,  have  tendered  the  money  awarded,  and,  in  default 
of  acceptance,  have  deposited  it  according  to  the  directions  of 
sect.  158 :  the  right  to  the  land  would  then  have  vested  in  them. 
Bat,  not  having  done  so,  they  are  in  the  situation  of  any  other  person 
occupying  land  under  a  licence,  when  such  licence  is  revoked. 

(Lord  Campbell,  Ch.  J. :  They  may  not  have  the  absolute  legal 
estate,  and  yet  may  not  be  trespassers.) 

In  Doe  d.  Armitstetid  v.  North  Staffordshire  Railway  Company  (l) 
the  landowner  (as  the  Court  observed  in  their  judgment)  had  a 
power  to  enforce  compensation,  under  stat.  8  &  9  Yict.  c.  18,  s.  68 ; 
the  compulsory  powers  which  the  Company  possessed  had  been 
exercised  and  had  expired :  it  lay  upon  the  landowner  to  originate 
farther  proceedings;  and  he  had  not  done  so.  The  landowner, 
under  the  present  special  Act,  has  not  the  same  powers. 

(Lord  Campbell,  Ch.  J. :  Tou  are  obliged  to  contend  that  the 
Company  never  had  more  than  a  tenancy  at  will.  Could  Hudson 
have  treated  them  as  trespassers  during  the  arbitration  ?) 

That  would  have  been  a  breach  of  faith.  The  form  of  conveyance 
in  the  Schedule  (H.)  to  stat.  7  &  8  Yict.  c.  lix.  (2),  shows  that  the 


(1)  Ante,  ^.511. 

(2)  Schedule  (R)  ''Form  of  con- 
veyance.  I  of  in 
conoideration  of  the  sum  of 

paid  to  me  (or,  as  the  case  may  be, 
into  the  Bank  of  England,"  &c.) 
"pursuant  to  an  Act  passed,  &c., 
intitaled,  Ac  by  'The  Leeds  and 
Bradford  Bailway  Company/  do  hereby 
convey  to  the  said  Company,  their 
Bucoessors  and  assigns,  all  (describing 


the  premises  to  be  conveyed),  together 
with  all  ways,  rights,  and  appurten- 
ances thereto  belonging,  and  aU  such 
estate,  right,  title,  and  interest  in  and 
to  the  same  as  I  am  or  shaU  become 
seised  or  possessed  of,  or  am  by  the 
said  Act  empowered  to  convey,  to  hold 
the  premises  to  the  said  Company, 
their  successors  and  assigns  for  ever, 
according  to  the  true  intent  and  meaning 
of  the  said  Act.     In  witness  *'  &c. 
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legal  interest  remains  wholly  in  the  landowner  *till,  by  the  statutory 
course,  it  passes  from  him  to  the  Company. 

Lord  Campbell,  Ch.  J. : 

I  think  the  ruling  of  the  learned  Judge  was  correct.  Under  the 
special  Act  the  defendants  had  a  right,  by  certain  proceedings,  to 
obtain  the  property  in  the  land.  Instead  of  those  proceedings  being 
taken,  the  parties  agreed  to  a  reference ;  and  in  the  meantime  the 
lessor  of  the  plaintiff  consented  that  the  Company  should  have 
possession.  They  took  possession,  and  laid  out  money  on  the  land. 
Under  these  circumstances  Mr.  Knowles  is  obliged  to  contend  that 
they  were  merely  tenants  at  will,  and  liable  to  be  told  at  any  time 
that  their  licence  was  revoked.  I  am  clearly  of  opinion  that  that 
was  not  the  intention  of  the  parties,  and  that  the  Company  did  not 
suppose  that  they  could  be  converted  into  trespassers  at  any 
moment.  There  is  no  hardship  on  the  lessor  of  the  plaintiff  in  this 
view  of  the  case ;  for  he  has  a  remedy  as  effectual,  by  proceeding 
on  the  award,  as  was  given  in  Doe  d.  Armitstead  v.  North  Stafford- 
shire Railway  Company  (i). 

Pattbson,  J. : 

I  am  of  the  same  opinion.  Under  the  special  Act,  the  Company 
had  power  to  take  the  land  compulsorily,  making  compensation : 
but  they  were  not.  to  enter  upon  it  before  payment  or  deposit  of  the 
purchase  or  compensation  money,  unless  by  consent  of  the  land- 
owner. They  did  enter  with  such  consent ;  then  nothing  remained 
but  to  have  the  compensation  settled  in  a  proper  course.  It  did  not 
follow,  because  the  Company  had  entered  by  consent  and  not  com- 
pulsorily, that  *the  landowner,  upon  some  dissatisfaction,  might 
turn  them  off  the  land  as  trespassers.  To  decide  so  would  give  a 
great  opening  to  oppression;  though  I  do  not  say  that  any  is 
intended  in  the  present  case. 


WioHTMAN  and  Eble,  JJ.  concurred. 

(1)  Ante,  p.  677. 


Rtd^  refined. 
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DOE  D.  BORD  V.  BURTON. 

1851. 
(16  a  B.  807—809;  S.  0.  15  Jur.  990.)  ^     .^  2^ 

A,,  being  in  possession  of  land,  agreed  by  writing  that  H.  should  sell 
and  he,  A.,  should  purchase  the  land  for  an  estate  pur  atUer  vie :  that  A.         ^         ^ 
**  shall  be  entitled  to  the  possession  or  to  the  rents  "  **  on  or  from  this  day  :  '* 
H.  to  make  a  good  title  in  twenty-one  days :  if  the  purchase  should  not  be 
completed  by  a  day  named,  A.  to  pay  interest. 

The  purchase  was  not  completed :  but  A.  continued  to  hold.  H.  gave  A. 
notice  to  quit,  in  the  ordinary  form  of  notice  to  tenant  from  year  to 
year: 

Held,  in  the  abeenoe  of  any  evidence  as  to  right  of  possession  in  A.,  that 
H.,  on  these  facts,  might  recover  against  A.  in  ejectment. 

Ejectmbnt  for  lands  in  Somersetshire. 

On  the  trial,  before  Martin,  B.,  at  the  last  Somersetshire  Assizes, 
the  plaintiff  proved  the  execution  of  the  following  document,  by  the 
lessors  of  the  plaintiff  of  the  one  part  and  defendant  of  the  other. 

**  Memorandum  of  agreement  made  this  25th  day  of  June,  in  the 
year  of  our  Lord  1846 :  between  Richard  Hole,  of  "  &c.,  "  and 
John  Grove  Bord,  of "  &c.,  ''  executors  named  in  the  last  will  and 
testament  of  William  Hole,  deceased,  of  the  one  part,  and  Bobert 
Burton,  of  "  Ac,  "  of  the  other  part :  " 

"  Whereby  the  said  B.  Hole  and  J.  G.  Bord  agree  to  sell,  and 
the  said  B.  Burton  agrees  to  purchase,  for  the  consideration  and  on 
the  terms  hereinafter  mentioned,  *all  that  messuage  "  &c.  (the  [  *^08  ] 
premises  in  dispute),  **  for  the  lives  of  William  Waddams  the 
younger  and  Bichard  Gane,  freed  from  all  charges  and  incum- 
brances :  that  the  consideration  or  purchase  money  shall  be  1202. : 
that  the  said  B.  Burton  shall  be  entitled  to  the  possession  or  to  the 
rents  of  the  said  hereditaments  and  premises,  on  or  from  this  day  : 
that  the  said  B.  Hole  and  J.  G.  Bord  shall,  within  twenty-one  days 
from  the  date  hereof,  deduce  unto  the  said  B.  Burton  a  good  title 
for  the  lives  aforesaid :  that  the  surrender  of  the  said  heredita- 
ments to  the  lord  of  the  manor  of  the  rectory  of  Shepton  Mallet 
shall  be  prepared  and  executed  by  all  proper  parties,  at  their  own 
expense,  on  the  6th  day  of  August  now  next  ensuing :  and  that,  upon 
the  delivery  of  the  new  grant,  to  the  said  B.  Burton  at  his  expense, 
the  said  sum  of  1201.  (the  said  purchase  money)  shall  be  paid  by 
the  said  R  Burton  to  the  said  B.  Hole  and  J.  G.  Bord :  that,  in  the 
event  of  the  said  purchase  not  being  completed  on  the  said  6th  day 
of  August  now  next,  the  said  B.  Burton  shall  pay  interest  from  that 
day  at  the  rate  of  6L  per  cent,  per  annum  on  the  said  purchase 
money,  until  the  payment  thereof.    In  witness"  &c. 

The  defendant,  at  the  time  of  the  making  of  this  agreement,  was 
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Dob  d.       in  poBsession  of  the  premises.    Upon  a  dispute  as  to  the  title,  he 

*^f^        refused  to  complete  the  purchase,  but  continued  to  hold  on.    On 

Burton.      jy^jj^  December,  1849,  he  received  from  the  lessors  of  the  plaintiff 

notice  to  quit  at  the  end  of  the  year  of  his  tenancy  which  should 

expire  next  after  the  end  of  half  a  year  from  the  service  of  the 

notice. 

Counsel  for  the  defendant  contended  that  this  did  not  raise  a 
[  *809  ]      jyiimd  facie  case  of  title  on  the  part  of  the  ^lessors  of  the  plaintiff. 
The  learned  Baron  directed  a  verdict  for  the  plaintiff,  reserving 
leave  to  move  for  a  nonsuit. 

Phinn  now  moved  accordingly  : 
It  cannot  be  said  that  the  defendant,  by  remaining  in  possession, 
has  admitted  the  title  of  the  other  party  to  the  agreement.  It 
might  have  been  so  if  he  had  taken  possession  under  the  agreement : 
but  he  was  in  possession  before.  In  Right  d.  Lavis  v.  JSeard(l), 
where  the  relation  of  landlord  and  tenant  was  inferred,  possession 
had  been  given  to  the  tenant  under  the  agreement.  The  defendant 
here  was  willing,  if  a  good  title  had  been  proved,  to  purchase  a 
larger  interest  than  he  probably  had  before. 

(WiOHTMAN,  J. :  The  agreement  stipulates  that  he  is  entitled  to 
possession  from  the  day  of  the  agreement.) 

That  is,  on  the  condition  of  a  good  title  being  made  out :  but,  the 
title  not  being  made  out,  it  is  as  if  there  had  been  no  agreement. 

Lord  Campbell,  Ch.  J. : 

I  think  a  prima  facie  title  in  the  vendor  is  admitted  by  the  words 
referred  to :  and  this,  in  the  absence  of  all  evidence  as  to  the  way 
in  which  the  defendant  obtained  possession,  is  enough. 

Patteson,  Wightman  and  Eble,  JJ.  concurred. 

Rule  refused. 


18.51.  GABRIEL   V.  RALPH  SMITH  and  Others. 

Apnl  29. 

(16  Q.  B.  847—863;  S.  C.  20  L.  J.  Q.  B.  386;  15  Jur.  1124.) 

^        -^  By  conditions  of  a  sale  of  land,  it  was  stipulated  that  the  vendors  should 

within  ten  days  deliver  an  abstract  of  title,  and  should  not  be  requii^  to 
produce  any  deeds  not  in  their  possession ;  and  that  all  deeds  of  covenant 
for  production  of  any  deed,  &c.,  whether  referred  to  in  the  abstract  or  not, 

(1)  13  East,  210. 
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wluch  the  porcliaser  should  require  for  verifyiug  the  abstract  (1),  or  for  any      Gabriel 
other  purpose,  and  other  evidence  which,  but  for  the  condition,  might  be  r. 

required  to  prove  anything  whatsoever,  also  all  searches  and  inquiries  for         ^mith, 
the  purpose  of  ascertaining  where  such  deed,  &c.,  or  evidence  was  to  be 
found,   and  expenses  incidental  thereto,  should   *'  be  respectively  paid, 
made,  searched  for  and  obtained  by  and  at  the  expense  of  the  purchaser 
requiring  the  same '' : 

Held,  that  the  vendors  were  not  bound  to  procure  covenants  for  production 
from  parties  holding  deeds  referred  to  in  the  abstract,  and  not  in  the  hands 
of  the  vendors. 

This  was  an  action  on  promises,  brought  by  the  plaintififs  as  the 
execatrix  and  executors  of  the  last  *will  and  testament  of  Thomas  [  *848  ] 
Grabriel,  deceased,  against  the  defendants,  to  recover  8462.  The 
declaration  contained  counts  for  money  had  and  received  to  the  use 
of  the  testator,  and  for  money  had  and  received  to  the  use  of  the 
plaintiffs  as  such  executrix  and  executors.  Defendants  pleaded 
Xon  assumpsei^nt.  And,  issue  having  been  joined  thereon,  a  case 
was,  by  the  order  of  Coleridge,  J.,  stated  for  the  opinion  of  the 
Court.    The  case  was  substantially  as  follows. 

The  defendants  are  the  devisees  in  trust  and  executors  of  the  last 
will  and  testament  of  Simon  Fallover,  deceased.  On  2nd  August, 
1848,  they,  by  one  Daniel  Cronin,  an  auctioneer,  caused  certain 
copyhold  premises,  holden  of  the  manor  of  Fulham  in  the  county 
of  Middlesex,  the  property  of  Fallover,  and  mentioned  in  the 
particulars  of  sale  accompanying  the  case,  to  be  put  up  to  sale  by 
public  auction  in  lots.  Thomas  Gabriel  was  then  declared  the 
purchaser  of  that  portion  of  the  said  premises  which  is  comprised  in, 
and  described  as,  lots  2,  S  and  4,  at  and  for  several  sums  amounting 
to  1,7802.,  subject  to  the  several  conditions  of  sale  appended  to  the 
said  particulars.  Thomas  Gabriel  then,  in  pursuance  of  the  said 
conditions  of  sale,  paid  into  the  hands  of  the  said  auctioneer  the 
sum  of  8462.,  as  a  deposit,  and  in  part  payment  of  the  said  purchase 
money,  and  signed,  at  the  foot  of  the  said  particulars  and  condi- 
tions, a  contract  for  payment  of  the  remainder  of  the  purchase 
money  in  the  following  form. 

**  It  is  agreed  and  declared  that  I,  the  undersigned  Thomas 
Gabriel,  have  been  this  day  declared  the  purchaser,  from  the 
trustees  of  the  late  Mr.  Fallover,  of  lots  2,  S  and  4,  mentioned  in 
this  particular,  at  and  for  the  sum  of  1,7802.,  and  have  paid  the  sum 

(1)  The  provisions  of  s.  3  (6)  of  the  deeds  handed  over  to  him  on  oom- 

Conveyandng  Act,  1881  (44  &  45  Vict,  pletion  :  see  DiUht/  and  JeBBoii*8  Can- 

c  41),  which  throw  the  expenses  of  trad  [1898]  1  Ch.  419,  67  L.  J.  Ch. 

verification  on  the  purchaser,  do  not  218. — A.  C. 
alfect  his  ordinary  right  to  have  the 
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gabribl  of  8462.  as  a  deposit  and  in  part  ^payment  of  the  pnrchase  money : 
Smith.  ^^^  1  agree  to  pay  the  remainder  thereof  on  or  before  the  29ih  of 
[  ^849  ]       September,  1848,  and  perform  the  several  conditions  of  sale.** 

The  defendants,  after  the  sale,  delivered  an  abstract  of  their  title 
to  the  solicitor  for  the  plaintiffs ;  from  which  it  appeared  that  the 
said  Simon  Fallover,  their  testator,  derived  his  title  to  the  premises 
in  question  under  Sir  Elijah  Impey,  deceased ;  and  that,  by  inden- 
ture, dated  17th  February,  1768,  and  made  between  Sir  John  Beade, 
Baronet,  of  the  first  part,  the  said  Sir  Elijah  Impey  (then  Elijah 
Impey,  Esq.),  of  the  second  part,  Mary  Beade,  daughter  of  Sir  John 
Beade,  of  the  third  part,  and  John  Dunning  and  Edmund  Byron, 
Esquires,  of  the  fourth  part  (and  being  a  settlement  made  on  the 
marriage  of  the  said  Elijah  Impey  with  the  said  Mary  Beade),  after 
reciting,  amongst  other  things,  that  Elijah  Impey  had  transferred 
the  sum  of  2,000!.  East  India  stock,  with  other  moneys,  into  the 
names  of  the  said  J.  Dunning  and  E.  Byron,  it  was  declared  and 
agreed  that  the  same  was  (amongst  other  funds)  transferred  into 
their  names  upon  the  trusts  in  the  said  indenture  mentioned  and 
declared.  In  which  said  indenture  is  contained  a  power,  enabling 
the  trustees  of  the  said  settlement  to  lay  out  the  said  trust  moneys 
in  the  purchase  of  freehold  lands  in  England,  to  be  settled  to  the 
use  of  Elijah  Impey  for  his  life,  with  remainder  to  the  use  of  Mary 
Beade  for  her  life,  with  remainder  to  the  use  of  all  the  children  of 
Elijah  Impey  and  Mary  Beade,  and  the  heirs  of  their  bodies  law- 
fully issuing,  as  tenants  in  common,  with  cross  remainders  between 
them  in  like  manner,  with  ultimate  remainders  to  the  use  of  Elijah 
Impey  in  fee.  And  in  the  same  indenture  is  contained  a  declaration 
[  *860  ]  or  proviso  that,  if  ^Elijah  Impey  should  settle  and  assure  lands  or 
tenements  in  fee  simple,  situate  in  England,  or  copyhold  lands  or 
hereditaments  of  the  manor  of  Fulham  in  the  county  of  Middlesex, 
of  the  yearly  value  of  200Z.,  to  the  use  of  the  said  Elijah  Impey  and 
Mary  Beade  and  the  children  and  issue  between  them  two  to  be 
begotten,  in  such  and  the  same  manner  as  was  thereinbefore 
directed  to  be  limited  of  the  lands  and  hereditaments  thereinbefore 
authorized  to  be  purchased,  then  the  trusts  therein  declared  con- 
cerning the  said  sum  of  2,000L  East  India  stock  should  cease,  and 
such  last  mentioned  sum  should  be  transferred  into  the  name  of 
the  said  Elijah  Impey  for  his  own  use  absolutely.  And  in  the  same 
indenture  is  contained  a  power  enabling  the  said  Elijah  Impey  and 
Mary  Beade  to  appoint  new  trustees  in  the  place  of  trustees  dying 
or  declining  to  act.     The  said  E.  Byron  afterwards  died,  leaving 
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the  said  J.  Dunning  him  surviving.  And  the  said  sum  of  2,000^  Gabbikl 
East  India  stock,  together  with  the  other  stocks  comprised  in  the  suith. 
said  settlement,  thereupon  became  vested  in  the  said  J.  Dunning: 
and  he  subsequently  departed  this  life  in  August,  1788,  having,  by 
a  codicil  to  his  last  will  and  testament,  appointed  John  Baring, 
Walter  Badcliff  and  John  Morris  executors  thereof  during  the 
minority  of  his  infant  son. 

Both  the  trustees  named  in  the  said  settlement  having  thus  died, 
by  indenture  bearing  date  2l8t  February,  1785,  and  made  between 
the  said  Elijah  Impey,  then  Sir  Elijah  Impey,  and  the  said  Mary 
his  wife,  of  the  first  part,  the  said  J.  Baring,  J.  Morris  and  W. 
Badcliff,  of  the  second  part,  and  Sir  Richard  Sutton,  Baronet,  Thoms 
Walker  and  Giles  Booke,  of  the  third  part,  the  said  Sir  Elijah 
Impey  and  Mary  his  wife  duly  appointed  *the  said  Sir  R.  Sutton,  [  *^^  1 
T.  Walker  and  6.  Booke  to  be  trustees  of  the  said  settlement  in  the 
place  of  the  trustees  so  deceased  as  aforesaid.  And,  shortly  after 
such  appointment,  the  said  sum  of  2,000Z.  East  India  stock,  with 
the  other  trust  moneys,  was  transferred  into  their  names  accord- 
ingly. And,  on  or  about  22nd  November,  1786,  the  said  Sir  Elijah 
Impey,  in  pursuance  and  execution  of  the  power  vested  in  him  by 
the  said  deed  of  settlement  of  17th  February,  1768,  in  due  form  of 
law  surrendered  into  the  hands  of  the  lord  of  the  said  manor  of 
Fulham  certain  copyhold  lands  holden  of  the  said  manor,  of  the 
yearly  value  of  2002. ;  and  of  which  the  said  lands  comprised  in  the 
said  lots  2,  8  nnd  4,  in  the  said  particulars,  and  contracted  to  be  pur- 
chased by  Thomas  Gabriel  as  aforesaid,  were  parcel;  to  the  use 
and  behoof  of  the  said  Sir  B.  Sutton,  T.  Walker  and  G.  Booke, 
their  heirs  and  assigns:  to  hold  the  same  to  them,  their  heirs 
and  assigns,  upon  the  several  trusts,  and  to  and  for  the  intents 
and  purposes,  and  subject  to  the  limitations,  powers,  provisoes 
and  agreements,  expressed  and  declared  in  and  by  the  said 
indenture  of  settlement  of  17th  February,  1768.  And,  in  or  about 
the  year  1812,  the  customary  heir  of  the  surviving  trustee  of  the 
aaid  settlement  was  duly  admitted  to  the  said  copyhold  heredita- 
ments and  premises,  upon  the  trusts  of  the  settlement.  Sir  E. 
Impey  died  in  1809,  leaving  nine  children  him  surviving,  seven  of 
whom  only  were  the  children  of  his  said  marriage  with  the  said 
Mary  Beade.     The  said  Lady  Impey  died  in  1820. 

On  30th  June,  1828,  the  said  seven  children  of  the  said  Sir  Elijah 
Impey  and  Mary  his  wife,  or  the  heirs  in  tail  of  such  as  were  then 
dead,  surrendered  *the  said  copyhold  hereditaments  to  the  use  of       [  *t)62  ] 
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GABRrer.  James  West,  his  heirs  and  assigns,  apon  trust  for  sale  :  and  he  was 
8mrn.  thereupon  admitted  thereto :  Tvhich  surrender,  by  the  customs  of 
the  said  manor,  operated  to  bar  the  estates  tail  of  the  children  of 
the  said  Sir  Elijah  Impey  in  the  said  copyhold  premises,  with  all 
remainders  over.  James  West,  in  pursuance  of  his  powers  and 
trusts  for  sale,  sold,  on  24th  June,  1825,  and  surrendered  on  25th 
June,  1825,  part  of  the  said  copyhold  premises,  including  therein  the 
said  lots  2,  8  and  4,  to  Messrs.  Douglas  and  Henry  Thompson.  James 
West  also,  on  the  same  day,  sold  and  surrendered  other  parts  of  the 
said  copyhold  estates  comprised  in  the  said  settlement,  but  not  inclnd- 
ing  therein  any  part  of  the  said  lots  2,  8  and  4,  to  the  said  Simon 
Fallover ;  who,  upon  that  occasion,  took  a  covenant  from  the  said 
James  West  to  produce  the  prior  deeds.  The  said  Messrs.  Douglas  and 
H.  Thompson  did  not  take  any  such  covenant ;  but  the  surrender  of 
the  30th  June,  1823,  was  delivered  over  to  them  by  the  said  J.  West. 

On  3rd  May,  1826,  the  said  Simon  Fallover  contracted  with  the 
said  D.  and  H.  Thompson  for  the  purchase  of  the  said  lots  2, 3  and  4 . 
and  they  then  entered  into  a  covenant  to  produce  the  deed  of  30th 
June,  1823 :  but  S.  Fallover  had  no  covenant  from  the  said  D.  and 
H.  Thompson  to  produce  any  other  deeds. 

In  January,  1827,  the  said  lots  2,  3  and  4  were  suiTendered  to 
S.  Fallover,  who,  on  16th  April,  1827,  was  admitted  thereto,  and,  by 
his  will  dated  3rd  February,  1831,  devised  the  same  to  defendants 
in  trust  for  sale. 

The  said  deed  of  settlement  of  17th  February,  1768,  and  the  deed 
[  •8S3  ]  of  21st  February,  1785,  appointing  the  *new  trustees,  were  set  out 
in  the  abstract  of  the  vendors'  title  delivered  by  defendants  to  the 
solicitor  of  plaintiffs :  but  neither  of  those  deeds  was  in  the  posses- 
sion of  the  defendants;  nor  was  any  covenant  for  production  of 
those  deeds  set  out  in  their  abstract  of  title.  They,  however,  pro- 
cured access  to  those  deeds  for  examination  of  the  abstract.  But, 
upon  being  called  upon  to  procure  a  covenant  for  their  production 
to  plaintiffs  in  future,  they  alleged  that  they  were  not  bound  to  do 
so  under  the  conditions ;  whereas  plaintiffs  contended  that  there 
was  nothing  in  the  conditions  which  gave  them  notice  that  they 
were  not  to  have  such  a  covenant ;  and  that  such  a  covenant  was 
absolutely  necessary  for  the  manifestation  of  their  title  in  future. 
The  plaintiffs  then  applied  to  the  persons  in  whose  custody  the  said 
indentures  of  17th  February,  1768,  and  21st  February,  1785,  then 
were,  and  who  were  legally  entitled  to  hold  the  same,  for  a  covenant 
to  produce  the  said  two  indentures ;  but  such  persons  altogether 
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refased  to  enter  into  sacb  covenant.    Whereupon  the  plaintiffs  gave      Gabriel 

notice  to  the  defendants  that  the  title  to  the  said  lots  2,  8  and  4  was       smith. 

anmarketable,  and  that  they  were  not  bound  to  accept  the  same,  or 

to  complete  the  purchase ;  and  they  subsequently  commenced  an 

action  against  the  said  Daniel  Gronui,  the  auctioneer,  to  recover 

back  the  said  8462.,  the  deposit  paid  by  their  testator  to  the  said 

auctioneer,  on  the  ground  that  the  vendors  had  failed  in  deducing 

a  good  title  to  the  said  premises.     The  said  action  having  been 

commenced  against  the  said  D.  Gronin,  he  applied  for  relief  under 

the  Interpleader  Act ;  and  an  order  was  thereupon  duly  made  by 

Coleridge,  J.,  on  7th  February,  1850,  by  which  it  was  ordered 

that  D.  Cronin  should  *pay  into  Court  the  said  sum  of  8462.,  and       [  *854  l 

that  the  said  action,  as  to  him,  should  be  barred ;   and  that  this 

action  should  be  tried  between  the  plaintiffs  and  the  defendants  for 

money  had  and  received ;  that  the  defendants  should  admit,  for 

the  purposes  of  the  action,  the  receipt  of  the  said  money:  and 

that  the  question  in  the  cause  should  be.  Whether  the  defendants 

had  deduced  a  good  title  to  the  said  lots  2,  8  and  4,  according  to  the 

said  conditions  of  sale ;  with  provision  as  to  costs.     This  action  was 

prosecuted  accordingly.    It  was  agreed  that  the  said  particulars  and 

conditions  of  sale,  and  also  a  copy  of  the  said  deed  of  17th  February, 

1768,  should  be  taken  and  considered  as  part  of  this  case. 

The  question  for  the  opinion  of  the  Court  was :  Whether,  under 
the  conditions  of  sale,  the  vendors  are  bound  to  procure  a  covenant 
for  the  production  of  the  said  deeds  of  17th  February,  1768,  and 
2l8t  February,  1785,  or  either  of  them ;  or  whether,  without  such 
oovenant,  they  have  not  deduced  a  good  title  to  the  said  premises 
according  to  the  conditions  of  sale. 

If  the  Court  should  be  of  opinion  that  a  good  title  had  been 
deduced,  according  to  the  conditions  of  sale,  then  plaintiffs  agreed 
that  a  judgment  should  be  entered  against  them  of  nolle  prosequi 
immediately  after  the  decision  of  this  case,  or  otherwise  as  the  Court 
might  think  fit.  But,  if  the  Court  should  be  of  a  contrary  opinion, 
then  defendants  agreed  that  judgment  should  be  entered  against 
them  by  confession  for  8462.  damages,  immediately  after  the  decision 
of  this  case*  or  otherwise  as  the  Court  might  think  fit. 

The  following  were  the  material  conditions  of  sale. 

6.  "  That  the  vendors  will,  within  ten  days  from  the  day  of  sale, 
deliver  an  abstract  of  title  to  the  purchaser  *or  purchasers.    And,       [  *856  ] 
inasmuch  as,  in  the  will  under  which  the  sale  is  made,  there  is  a 
declaration  that  the  receipt  of  the  vendors  ghf^U  effectually  discharge 
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Gabbikl     the  purchaser  or  purchasers  from  seeing  to  the  application  of  hb 

Smith.       purchase    money,   the  purchaser  shall   not  require  the  persons 

beneficially  interested  therein  to  concur  in  the  conveyance,  or 

require  the  vendors  to  enter  into  any  other  covenant  than  that 

usually  entered  into  by  trustees." 

6.  **  That  the  recital  or  statement  of  any  intestacy,  descent  or 
other  fact  whatsoever,  contained  in  any  deed  or  other  instrument 
or  assurance  dated  twenty  years  ago  or  upwards,  shall,  in  itself, 
and  without  further  evidence  or  inquiry,  be  full  and  conclusive 
evidence  of  the  intestacy,  descent  or  fact  so  recited  or  stated.  And 
the  vendors  shall  not  be  required  to  produce  any  deeds,  instruments 
or  documents  of  title  not  in  their  possession.  And  all  deeds  of 
covenant  for  production,  and  attested  official  or  other  copies  or 
extracts  of  or  from  any  deed,  will,  Act  of  Parliament,  surrender, 
admittance,  court-roll,  or  other  document  or  instrument,  whether 
recited  or  referred  to  in  the  abstract  or  not,  which  the  purchaser 
shall,  subject  to  this  condition,  require  for  verifying  the  abstract, 
or  for  any  other  purpose,  and  all  certificates,  copies  of  entries  in 
registers,  and  other  evidence  which  may  or  (but  for  this  condition) 
might  be  required  to  prove  or  establish  any  descent,  fact,  matter  or 
thing  whatsoever,  also  all  searches  and  inquiries  for  the  purpose  of 
ascertaining  where  such  instrument  or  evidence  are  to  be  found, 
and  all  costs  and  expenses  incidental  thereto,  respectively,  shall  be 
respectively  paid,  made,  searched  for  and  obtained  by  and  at  the 
expense  of  the  purchaser  requiring  the  same.  And  all  expenses 
[  *866  ]  of  the  examination  *and  comparison  of  the  abstract  with  the  deeds, 
and  of  procuring  the  production  of  such  deeds  as  the  purchaser, 
under  this  condition,  will  have  a  right  to  require,  shall  be  exclusively 
borne  and  paid  by  the  purchaser." 

8.  *'  That  such  of  the  deeds  in  the  possession  of  the  vendors  as 
relate  to  more  than  one  of  the  lots  hereby  offered  for  sale  shall  be 
delivered  to  the  largest  purchasers  of  the  same  to  the  greatest 
amount  in  value,  or  shall  be  retained  by  the  said  trustees,  if  the 
whole  shall  not  be  sold.  And  the  purchaser  to  whom  the  deeds 
are  delivered,  or  the  trustees  in  case  of  their  retaining  the  said 
deeds,  shall,  at  the  expense  of  any  other  purchaser  requiring  the 
same,  enter  into  the  usual  covenants  with  such  other  purchaser 
for  the  production  thereof ;  but  the  purchaser  or  purchasers  shall 
only  require  a  deed  of  covenant  from  the  vendors  for  the  produc- 
tion of  such  deeds  as  are  in  their  possession,  and  limited  to  the 
continuance  of  their  posgei^aion  thereof." 
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Cowling  J  for  the  plaintiffs :  Oabbibl 

r. 

The  plaintiffs  do  not  deny  that  there  is  a  good  legal  title :  but  Smith. 
they  contend  that  the  defendants  were  bound  to  produce  the  two 
deeds  in  question  or  to  procure  a  covenant  for  their  production, 
according  to  the  effect  of  the  contract,  including  the  conditions  of 
sale.  Without  these,  no  title  can  be  shown  earlier  than  1828  ;  that 
is  a  title  of  twenty-five  years:  the  deeds  in  question  give  a  title  from 
1768,  an  eighty  years*  title.  The  defendants  must  be  assumed  to 
have  known,  when  they  put  the  property  up  to  sale,  what  muni- 
ments they  had :  the  purchaser  could  assume  only  that  there  would 
be  produced  a  good  title  with  proper  evidence.  Now,  Sir  E.  Impey 
having  conveyed  the  property  under  the  trusts  of  the  marriage 
settlement,  *it  is  material  to  be  able  to  show  what  those  trusts  [  *d67  ] 
were. 

(LoBD    Campbell,   Ch.   J. :    There  is   no    question   as   to  the 
materiality.) 

The  question  then  arises  on  the  conditions  of  sale.  The  5th 
condition  stipulates  for  a  delivery  of  the  abstract ;  only  the  parties 
interested  in  the  purchase  money  are  not  to  be  required  to  concur. 
From  this  condition  three  legal  consequences  follow :  first,  that 
the  vendors  shall  make  out  a  good  sixty  years'  title,  which  shall 
appear  upon  the  abstract  and  be  capable  of  proof ;  secondly,  every 
document  material  for  deducing  such  proof  is  to  be  accessible  to 
the  purchaser  for  the  purpose  of  verification ;  thirdly,  the  purchaser 
is  entitled  to  the  delivery  to  him  of  all  muniments  of  such  title 
which  are  in  the  vendors'  controul,  and  attested  copies  of  all  others 
at  the  expense  of  the  vendors,  with  covenants  (to  run  with  the  land) 
for  the  production  of  the  originals.  The  first  proposition  is  estab- 
lished by  Cooper  v.  Emery  (1).  As  to  the  second,  it  is  said  in 
Sugden's  Vendors  and  Purchasers,  p.  447  (11th  ed.),  ch.  ix.  sect.  8, 
§  8  :  ''  The  seller  is  bound  to  produce  the  deeds,  in  order  that  the 
abstract  may  be  examined  with  them  (2),  although  they  are  not  in  his 
possession,  and  the  purchaser  will  not  be  entitled  to  the  custody  of 
them."  And  again,  p.  450,  §  18 :  "  The  law  supposes  that  every 
vendor  has  the  deeds  in  his  own  hands,  and  in  his  power  to  pro- 
duce." As  to  the  third  proposition,  in  the  same  work,  p.  88,  ch.  i. 
sect.  8,  §  65,  it  is  said :  "  Where  the  title  deeds  cannot  be  delivered 
up,  some  provision  should  be  made  as  to  the  expense  of  the  attested 

(1)  65  B.  B.  413  (1  Ph.  388).  1881  (44  &  45  Yiot.  c.  41),  b.  3  (6).-- 

(2)  See    now    Conveyancing    Act,      A.  0. 
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gabbikl     copies,  and  the  covenants  to  produce  them,  which  will  otherwise 
Smith.       ^^^  apon  the  vendor  "  (i). 


r  •sss  ]  (LoBD  Campbell,  Ch.  J. :  In  default  of  special  ♦provision,  the 

purchaser  is  entitled  to  the  actual  possession  of  the  deeds,  and  need 
not  be  satisfied  with  a  covenant  to  produce.) 

The  covenant  is  to  be  entered  into  when  the  vendor  has  not  the 
deeds. 

(LoBD  Campbell,  Ch.  J. :  But  is  not  he,  in  the  first  instance,  to 
disclose  that  he  has  them  not  ?) 

In  Sugd.  Vend.  &  Purch.  Beny  v.  Young  (2)  is  cited.  The  author 
returns  to  the  subject  at  p.  479,  ch.  ix.  sect.  6,  §§  19,  20,  t&c,  where 
he  shows  that  the  covenant  runs  with  the  land  purchased ;  and  that, 
if  the  covenant  be  entered  into  by  the  land-owner  who  retains  the 
deeds  in  respect  of  his  own  land,  it  will  run  with  the  land  last 
mentioned  (s) :  but  this  cannot  be  unless  the  owner  of  such  land 
enter  into  the  covenant :  and  this  shows  that  it  is  essential  to  the 
evidence  of  the  title,  that  his  covenant  should  be  procured. 

(LoBD  Campbell,  Ch.  J. :  Who  then  is  to  covenant  here  ?) 

West,  or  Douglas  and  H.  Thompson. 

(LoBD  Campbell,  Ch.  J. :  They  have  ceased  to  have  anything  to 
do  with  the  land.) 

They  retain  a  part ;  which  is  the  reason  that  the  deeds  themselves 
are  not  given  up :  otherwise  the  objection  to  the  title  would  be 
still  stronger.  These  are  the  results  of  the  fifth  condition :  the 
next  question  is,  how  far  it  is  controuled  by  the  sixth.  Now  that 
condition  assumes  that  muniments  exist,  for  the  production  of 
which  covenants  ought  to  be  given,  and  that  such  covenants  can 
be  procured.  It,  however,  throws  the  trouble  and  the  expense  od 
the  purchaser.  Still  if  the  covenants  cannot  be  procured  at  all,  the 
fifth  condition  is  broken  on  the  part  of  the  vendor.  In  Osbome  v. 
Harvey  (4)  the  conditions  of  sale  stipulated  "that  all  official  or  other 
copies  of  or  extracts  from  all  wills,  conveyances,  or  other  documents 

(1)  See  Duihy  afid  Je$9(m*$  Contract      2  Eep.  N.  P.  G.  640. 
[1898]  1  Oh.  419,  67  L.  J.  Ch.  218.—  (3)  P.  488,  §  27. 

A.  0.  (4)  7    Jur.    229.     November    14. 

(2)  Note  to    Furrer  v.  Nighiingal,       1848. 
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or  ^assurances,  and  whether  in  the  custody  of  the  vendor  or  not,  Qabribl 
and  all  deeds  of  covenant  and  costs  and  expenses  attending  the  smith. 
execution  thereof,  and  all  certificates  and  copies  of  or  extracts  [  *859  ] 
from  parochial  or  other  registers,  or  other  evidence  as  to  pedigrees 
and  declarations  which  may  be  required  by  the  purchaser,  and 
taken  by  any  persons  qualified  to  receive  and  take  the  same  for 
the  purpose  of  examination  with,  or  of  verifying  or  proving  the 
abstracts,  or  any  fact,  matter,  or  thing  therein  contained,  or  in 
the  deeds  or  other  documents  or  assurances  contained,  set  forth,  or 
recited,  or  otherwise,  or  for  any  other  purpose  whatever,  shall  be 
respectively  prepared,  sought  for  and  procured  by  and  at  the  sole 
expense  of  the  purchaser."  Some  deeds,  necessary  for  the  verifica- 
tion of  the  abstract,  were  in  the  possession  of  a  stranger,  who 
refused  to  produce  them  for  the  purpose  of  the  verification :  and  Yice- 
Ghancellor  E.  Bbuce  held  the  title  not  made  out  sufficiently  to 
compel  the  purchaser  to  complete  the  sale,  saying  that,  before  he 
allowed  that  the  contract  bound  the  purchaser  to  be  satisfied  with 
the  assertion  of  the  vendor,  such  contract  ''must  be  expressed  ir 
plain,  clear,  and  unambiguous  language."  In  Smithby  v.  Hutt  (i) 
the  condition  of  sale  was  that  the  vendor  should  deliver  an  abstract 
and  deduce  a  good  title ;  but,  as  to  part  of  the  estate,  should  not 
be  bound  to  show  any  title  prior  to  a  certain  award ;  and  that  he 
should  deliver  up  the  documents  in  his  custody,  and  set  forth  in 
the  abstract,  but  none  other :  and  Lord  Gottenham,  L.  G.  held 
that  he  must  nevertheless  verify  the  title  in  the  abstract,  even 
where  the  deeds  were  not  in  his  possession,  by  giving  satisfactory 
evidence  of  them. 

(Pattbson,  J. :  To  the  extent  of  that  decision,  the  defendants 
♦have  performed  the  condition  :  they  have  given  evidence.)  L  •860  ] 

The  case  shows  that  the  words  of  such  conditions  do  not  relieve  a 
vendor  from  the  ordinary  obligations  arising  upon  a  sale  as  to 
making  good  a  title :  the  reasoning  applies  as  much  to  a  covenant 
to  produce  as  to  a  verification  of  an  abstract.  The  eighth  condition 
applies  only  to  deeds  in  the  possession  of  the  vendor. 

Peacock f  contra  ; 

The  question  is  upon  the  sixth  condition,  which  stipulates  that 
the  covenants  shall  be  obtained  ''by  "  as  well  as  "at  the  expense 
of  "  the  purchaser  :  and  it  implies  that  there  are  muniments  not  in 

(1)  45  li.  E.  26  (2  My.  &  Cr.  207). 

48—2 
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Gabbibl      the  vendor's  possession ;  these  constitute  the  evidence  which,  bat 

SMrrH.       'o^  ^^^  condition,  might  be  required  to  prove  descent,  &c.     In 

Osborne  v.  Harvey  (i)  and  SotUhby  v.  Hutt  (2)  no  more  was  decided 

than  that,  when  an  abstract,  good  on  the  face  of  it,  is  produced^ 

the  purchaser  is  not  bound  to  take  its  truth  for  granted. 

Cowling,  in  reply : 

The  vendor  was  bound,  in  order  to  get  rid  of  the  ordinary  liability, 
to  declare  expressly  that  he  was  not  to  be  held  liable  to  obtain  the 
covenant.  But  the  sixth  condition  implies  that  the  covenant  can 
be  procured.  The  word  ''  by  "  is  insisted  upon  :  but  that  merely 
provides  that  the  trouble  is  to  be  taken  by  the  purchaser :  the 
vendor  must  still  see  that  the  means  of  obtaining  the  covenant 
exist.     The  word  "  by  "  occurred  also  in  Osborne  v.  Harvey  (i). 

(Lord  Gampbbll,  Gh.  J. :  The  very  nature  of  the  act  of  verification 
implies  that  the  purchaser  shall  see  the  deed.) 

That  is  so :  and  nevertheless,  in  the  last  cited  case,  if  the  effect  of 
[  •861  ]       the  *word  "  by  "  had  been  to  throw  the  whole  on  the  purchaser, 
he  could  not  have  insisted  upon  the  failure  of  the  vendor. 

Lord  Campbell,  Ch.  J. : 

I  am  of  opinion  that  the  defendants  are  entitled  to  judgment. 
The  vendors  have  done  all  that  is  required  of  them  by  the  conditions 
of  sale.     Mr.  Cowling  very  properly  admits  that  a  good  title  is 
made  out  by  the  existing  deeds  which  have  been  produced,  and 
which  verify  the  abstract.     And  he  is  right  in  saying  that  the 
vendors   have   not  yet  performed   all    the    ordinary  conditions: 
and,  if  we  were  to  stop  at  the  fifth  condition,  he  would  be  right  in 
saying  that  they  have  not  performed  the  whole  of  their  present 
contract ;  for,  if  we  look  no  further  than  that,  they  were  bound  to 
hand  over  all  the  muniments  verifying  the  abstract,  or  to  procure 
covenants  for  their  production.    But,  on  looking  at  the  sixth 
condition,  we  find  that  the  vendors  have  done  all  which  this  contract 
requires  of  them.    That  condition  discloses  the  fact  that  there  are 
certain  deeds  not  in  the  possession  of  the  vendors ;  and  it  stipulates 
that  the  vendors  shall  not  be  bound  to  produce  such.    And,  as  to 
the  covenants  for  producing,  they  are  to  be  all  obtained  ''  by  "  the 
purchaser,  as  well  as  at  his  expense.    Mr.  Cowling  says  that,  to 
relieve  the  vendor  from  the  liability  of  procuring  such  covenants, 
the  stipulation  ought  to  be  express ;  and  in  this  he  is  quite  right 
(1)  7  Jut.  229.  (2)  45  B.  E.  26  (2  My.  &  Cr.  207). 


VOL.  Lxxxin.]     1851.    Q.  B.    16  Q.  B.  861—868.  757 

But    what  can  be    more    express    than    the    stipulation    here?     Gabr'bl 

The    covenants   must   be   obtained   from   the   persons   who    can       sh^ii 

produce   the  deeds;  and  the   purchaser   has   taken   on   himself 

the   risk   of   such   persons   entering   into   the   covenants.     They 

have    refused    to    covenant:     they    may    possibly  change    their 

minds :   but,   however  "^that  may  be,   the  purchaser  has  taken       [  *862  ] 

the    risk.     The    case    differs    from    Osborne    v.    Harvey  (i)   and 

Sauthby  v.  Hutt  (2).     In  those  cases  the  question  was  as  to  the 

verification  of  the  abstract :  and  it  was  perfectly  reasonable  to  say 

that  the  purchasers  were  entitled  to  see  that  the  deeds  in  fact 

corresponded  with  the  abstract,  and  were  not  bound  to  be  satisfied 

with  the  ipse  dixit  of  the  vendor.    But  there  is  nothing  unreasonable 

in  the  vendee  taking  on  himself  the  risk  that  the  parties  holding  the 

deeds  should  undertake  to  produce  them. 

Pattbson,  J. : 

The  question  turns  entirely  on  the  sixth  condition,  and  on  the 
meaning  of  the  word  "  by."  That,  at  first  sight,  certainly  seems  to 
mean  that  the  purchaser  is  to  run  the  risk  whether  he  can  procure 
the  covenants  or  not ;  it  must  mean  something  more  than  that  he 
is  to  bear  the  expense;  or  else  ''by"  would  be  superfluous.  It  is 
suggested  that  the  meaning  of  ''by  "  is  that  the  purchaser  is  to 
take  the  trouble  on  himself,  the  vendor  still  remaining  responsible 
that  the  covenants  should  be  entered  into.  I  think  that  is  not  the 
meaning.  Other  things  are  mentioned  which  the  purchaser  takes 
upon  himself ;  such,  for  instance,  as  searches  for  the  purpose  of 
ascertaining  where  instruments  are  to  be  found  ;  that  clearly  ^applies 
to  documents  which  are  not  in  the  controul  of  the  vendor,  as  to 
which  therefore  the  purchaser  takes  the  risk  of  discovering  where 
they  are.  Therefore  the  meaning  of  the  word  "  by  "  is  necessarily 
this:  that  as  to  all  deeds  not  in  possession  of  the  vendor,  the 
purchaser,  if  he  wants  covenants  to  produce,  must  get  them  as  well 
as  be  can ;  and  the  vendor  does  not  say  that  he  himself  either  can 
or  will  procure  them. 

WlOHTMAN,  J.  :  [  gfiS  J 

The  question  turns  entirely  on  the  sixth  condition .   There  is  a  good 

title ;  and  the  abstract  is  verified :  but,  in  the  verification,  some 

deeds  are  included  which  are  in  the  controul,  not  of  the  vendors, 

but  of  other  parties.     The  two  cases  referred  to  by  Mr.  Cowling 

(1)  7  Jnr.  229.  (2)  45  E.  B.  26  (2  My.  &  Or.  207). 
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qabkikl  are  upon  the  principle  that  the  purchaser  could  not  be  supposed  to 
Smith.  dispense  with  the  verification  of  the  abstract.  But  Mr.  Cowling 
says  that  he  has  a  right  to  a  covenant  which  shall  give  him  the 
means  of  verifying  the  abstract  at  any  future  time.  I  think  that  is 
not  so  here.  Confining  myself  to  the  points  necessary  to  the 
consideration  of  this  case,  I  think  nothing  can  be  clearer  than  the 
terms  which  are  really  the  effective  terms  of  the  sixth  condition. 
The  vendors  undertake  only  as  to  deeds  in  their  own  possession ; 
and  they  have  done  all  that  they  are  bound  to  do. 

Erle,  J. : 

I  am  of  the  same  opinion.     It  is  clear  that  the  sixth  condition 

assumes  that  deeds  are  outstanding  in  the  hands  of  persons  other 

than  the  vendors,  and  that  covenants  by  these  persons  are  necessary 

for  making  the  title  marketable.     Then  the  question  is,  Who  is  to 

procure  such  covenants?    For  the  plaintiffs  it  is  contended  that 

the  vendors  were  bound  to  obtain  the  consent  of  these  parties,  and 

that  all  the  purchaser  had  to  do  was  to  obtain  the  execution  after 

such  consent  had  been  obtained.     I  think  that  the  plain  meaning  of 

the  words  ''  by  and  at  the  expense  of  tlie  purchaser  "  does  not  lead 

to  this  construction  ;  and  that  the  vendors  were  clearly  not  bound 

to  procure  the  covenants. 

Judgment  for  defendants. 

1861.  KEG.   V.   The   LONDON   and  NORTH  WESTEEN 

"^Slayf  RAILWAY  COMPANY. 

[m  ]  (^^  ^  ^-  864—886  ;  S.  C.  20  L.  J.  a  B.  399 ;  15  Jur.  873 ;  6  Bail.  Cas.  634.) 

An  Act  establishing  a  Railway  Company  reoited  that  the  making  of  the 
railway  would  be  of  public  advantage,  and  that  the  persons  after  named 
were  willing  at  their  own  expense  to  execute  it,  and  enacted  that  it  should 
be  lawful  for  them  to  make  and  maintain  their  railway  in  the  line  and  on 
the  lands  described  in  their  books  of  reference,  and  to  take  and  use  such  of 
the  lands  as  should  be  necessary  for  such  purpose :  and  that  the  railway 
.  should  be  completed  within  seven  years  from  the  passing  of  the  Act«  An 
Act  passed  in  the  next  year  empowered  them  to  alter  the  line,  and  made 
it  lawful  for  them  to  make  and  maintain  the  alterations  on  the  lands 
described  in  certain  other  books  of  reference.  Among  the  alterations  was 
a  deviation  from,  and  extension  of,  the  B.  branch  of  the  original  line.  And 
it  was  enacted  that  the  compulsory  powers  of  the  Company  to  purchase 
lands  for  the  purposes  of  this  Act  should  cease  at  the  end  of  three  years 
from  its  passing.  By  a  third  Act,  passed  in  the  following  year,  all  the 
undertaking  of  the  above  Company,  all  their  real  and  |)er8onal  estate,  and 
all  their  estate,  right  &c.  and  interest  in  the  said  undertaking  were  vested 
in  the  London  and  North  Western  Railway  Company ;  and  it  was  enacted 
that  the  undeHakiiig  might  be  lawfully  executed,  completed,  ftc.  by  them 
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as  it  might  have  heen  executed  &c.  by  the  original  Company  if  this  Act 
had  not  passed :  that  all  the  works  which  the  original  Company  was  autho- 
rized or  required  to  complete,  and  which  were  uncompleted,  should  be 
completed  by  the  London  and  North  Western  Bailway  Company,  and  they 
should  have  power  to  pay  for  the  same  out  of  the  moneys  placed  at  their 
disposal  by  this  Act.  The  capital  of  the  original  Company  was  declared 
part  of  the  London  and  North  Western  Railway  Company's  capital,  and 
their  receipts  to  be  deemed  receipts  to  the  account  of  the  London  and  North 
Western  Bailway  Company;  and  such  capital  and  receipts  were  to  be 
applied  in  payment  of  the  expenses  which,  but  for  this  Act,  would  have 
been  payable  out  of  the  capital  and  receipts  of  the  original  Company.  And 
that  Company  was  dissolved  except  for  the  particular  purposes  mentioned 
in  this  Act  The  former  limitations  of  time  for  executing  the  works  were 
not  altered. 

The  Companies  were  amalgamated  accordingly :  the  main  line  of  railway 
was  completed ;  and  the  London  and  N.  W.  B.  Company  received  tolls  on 
it ;  but  the  B.  branch  remained  incomplete.  Four  years  after  the  passing 
of  the  original  Act,  and  more  than  two  years  and  ten  months  after  the 
passing  of  the  Deviation  Act,  persons  interested  in  the  making  of  the 
B.  branch  called  upon  the  London  and  N.  W.  B.  Company  to  purchase 
the  necessary  lands  for  completing  it,  which  they  refused ;  and  a  mandamw 
afterwards  issued,  ordering  them  to  purchase  the  necessary  lands  for 
completing  the  B.  branch,  and  to  complete  the  same. 

The  return  stated  that,  before  the  passing  of  the  Incorporation  Act,  the 
original  Company  had  raised  all  the  money  which  their  Acts  empowered 
them  to  raise,  and  had  bond  fide  expended  it  in  making  the  main  line :  and 
that  neither  that  Company  nor  the  London  and  N.  W.  B.  Company  had  at 
the  time  of  the  application  to  them  to  purchase  &c.,  or  since,  power  by  any 
Act  of  Parliament  to  raise  or  procure  money  beyond  the  sum  raised  as 
aforesaid,  for  the  purpose  of  making  the  original  railway  or  any  deviation 
therefrom,  or  for  the  purchase  of  lands  &c.  And  that,  after  the  application 
to  defendants  to  purchase  &c.,  and  before  a  reasonable  time  in  that  behalf 
had  elapsed,  and  before  the  coming  of  the  writ,  all  the  powers  of  either 
Company  to  purchase  lands  for  completing  &c.,  according  to  the  several 
Acts  of  Parliament,  had  ceased  and  determined. 

On  demurrer  to  this  return  : 

Held,  that  that  part  which  alleged  a  determination  of  the  power  to 
purchase  was  an  answer  to  the  writ,  the  return  showing  sufficiently  that 
compliance  was  impracticable. 

Qiicerf ,  whether  ^e  previous  averments  as  to  want  of  funds  would  have 
been  a  sufficient  excuse  to  the  London  and  N.  W.  B.  Company  for  not 
obeying  the  writ. 

Mandamus  ;  Uste,  22nd  April,  1850.  The  writ  recited  stat.  8  &  9 
Vict.  c.  xxxvi.,  local  and  personal,  public  (l),  which  Act,  after  reciting 
that  the  ^making  of  a  railway  from  Leeds  by  Dewsbury  to  Had- 
dersfield  in  the  West  Biding  of  Yorkshire  would  be  of  great  public 
advantage,  &c.,  and  that  the  persons  thereinafter  named  "  were 
willing,   at  their   own   expense,   to  carry  such  undertaking  into 


(1)  *'For  making  a  railway  from 
Leeds  by  Dewsbury  to  Huddersfield, 
all  in  the  West  Biding  of  the  county 
of  York,  and  for  improving  the  com- 
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munication  by  railway  between  the 
towns  of  Leeds  and  Huddersfield  and 
the  town  of  Manchester."  Boyal 
assent,  30th  June,  1845. 


[  'ses  ] 
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execution/' incorporated  the  Leeds,  Dewsbury  and  Manchester  Bail- 
way  Company  for  the  purpose  of  making  a  railway  from  Holbeck  in 
the  parish  of  Leeds,  there  forming  a  junction  with  the  Leeds  and 
Bradford  Bailway,  by  the  town  of  Dewsbury,  to  or  near  to  the  town 
of  Huddersfield,  and  also  to,  and  to  form   a  junction   with,  the 
Manchester  and  Leeds  Bailway  in  the  parish  of  Eirkheaton,  all  in 
the  said  Biding,  together  with  the  branch  railways  thereinafter 
mentioned;  and  gave  them  perpetual  succession,  and  power  to 
purchase  and  hold  lands  for  the  purposes  of  the  undertaking,  within 
the  restrictions  contained  in  this  Act  and  the  Companies,  Lands 
and  Bailways  Clauses  Consolidation  Acts,  1845,  which  were  expressly 
incorporated  with  this  Act.    The  writ  also  recited  that,  by  the  same 
special  Act,  it  was  enacted,  that  (subject  to  the  provisions  of  the 
said  several  Acts)  ''  it  should  be  lawful  for  the  said  Company  to 
make  and  maintain  the  said  railway  and  works  in  the  line  and  upon 
the  lands  "  described  in  the  plans  and  books  of  reference  deposited 
with  the  clerk  of  the  peace  of  the  said  Biding,  and  to  enter  upon, 
take,  and  use,  such  of  the  said  lands  as  should  be  necessary  for 
such  purpose :  That  the  special  Act  prescribed   the  course  and 
termini  of  the  railway  (which  the  writ  stated),  and  directed  certain 
branch  railways  to  be  made,  one  of  which  ''  should  commence  in 
the  township  and  parish  of  Batley,  and  ^should  pass  through  or 
into  the  several  townships  of "  &c.,  "  and  should  terminate  at  or 
near  the  town  of  Birstal  in  the  township  of  Gomersal  and  parish  of 
Birstal  aforesaid :  "  and  it  further  enacted.  That  the  railway  should 
be  completed  within  seven  years  from  the  passing  of  the  now 
reciting  Act,  and  on  the  expiration  of  such  period  the  powers  by 
that  Act,  or  the  said  Acts   mentioned  therein,  granted  to  the 
Company  for  executing  the  railway  or  otherwise  in  relation  thereto 
should  cease  to  be  exercised  except  as  to  so  much  of  the  railway  as 
should  then  be  completed. 

The  writ  then  recited  stat.  9  &  10  Vict.  c.  cclxii.,  local  and 
personal,  public  (l),  which  incorporated  (so  far  as  they  were 
applicable,  and  not  repealed  by  this  Act)  all  the  provisions  of  the 
Company's  former  Act,  and  enacted  (2)  that  it  should  ''  be  lawful 
for  "  the  Leeds,  Dewsbury  &c.  Company  to  make  and  maintain  cer- 
tain proposed  alterations  of  line  and  extensions  &c.  upon  the  lands 


(1)  **  For  alteriog,  amendisg,  and  deviationB,'*  &c. 

enlargiiig  the  powers  of  the  Leeds,  July,  1846. 

Dewsbury,  and  Manchester  Bailway  (2)  By  sect.  7. 
Act,  1845,  and  for  authorizing  certain 


Boyal  assent,  27th 
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mentioned  in  the  plans  and  books  of  reference  which  they  had        Bio. 
deposited,  showing  the  proposed  alterations,  and  to  enter  apon,      lovdon 
take  and  ase  such  of  the  said  lands  as  might  be  required  for  the    '^^^^^rn^ 
parposes  specified  in  this  Act.     The  writ  also  stated  that  by  this     Hailwat 
Act  the  Company  were  "  required  to  abandon "  so  much  of  the 
railway  and  branches  originally  authorized  as  would  be  rendered 
unnecessary  by  the  proposed  alterations ;    among  which  were  an 
alteration  or  deviation  in  the  line  of  the  Birstal  branch,  and  an 
extension  of  that  branch  :  And  that  by  this  statute  (l)  it  was  enacted 
that  *the  alterations,  branches,  extensions  and  works    thereby       ( *^^^  ] 
aathorized  should  be  completed  within  five  years  from  the  passing 
of  this  Act,  and,  on  the  expiration  of  such  period,  the  powers  by  the 
now  reciting  Act  or  the  said  Leeds,  Dewsbury  <&c.  Act,  1845,  granted 
to  the  Company  for  executing  the  same  should  cease  to  be  exercised, 
except  as  to  so  much  of  the  same  respectively  as  should  then  be 
completed  :  and  the  Company's  powers  under  the  Act  of  1845  were, 
from  the  passing  of  this  Act,  determined,  as  to  the  works  which 
were  to  be  abandoned  (2). 

The  writ  thirdly  recited  stat.  10  &  11  Vict.  c.  clix.,  local  and 
personal,  public  (8),  which  enacted  that  the  Huddersfield  Canal 
Navigation  and  the  Canal  called  Sir  John  Bamsden's,  and  the 
Huddersfield  and  Manchester  and  the  Leeds,  Dewsbury  and  Man- 
chester Railways  respectively,  with  all  branches,  extensions,  &c., 
and  all  and  singular  the  undertakings,  of  the  respective  Railway 
and  Canal  Companies,  as  well  those  commenced  as  those  not  com- 
menced, and  all  the  lands,  moneys,  goods  and  chattels,  and  all 
other  the  real  and  personal  estate  and  effects  whatsoever,  of  the 
said  Companies  respectively,  and  all  the  estate,  right,  title  and 
interest  of  the  said  Companies  respectively  in  their  several  under- 
takings respectively,   and  all  the  rights,  privileges,   powers  and 
authorities  affecting  or  appurtenant  to  the  same  respectively  by  the 
Acts  relating  to  the  said  Companies  respectively  or  any  of  such  Acts, 
or  any  other  Act  or  Acts  *theretofore  passed,  or  which  had  been  or      [  *868  ] 
might  be  passed  in  the  then  present  session  of  Parliament,  at  the 
period  aforesaid  vested  in  the  said  Companies  respectively,  should 


(1)  Sect.  20. 

(2)  Sect  18  enacted:  '*That  the 
powers  of  the  Company  for  the  com- 
palmry  purchase  of  lands  for  the 
purposes  of  this  Act  shall  not  be  exer- 
cised after  the  expiration  of  three 
years  from  the  passing  of  this  Act." 


(3)  '*To  incorporate  the  Hudders- 
field and  Manchester  £ailway  and 
Canal  Company  and  the  Leeds,  Dews- 
bury and  Manchester  Bailway  Com- 
pany with  the  London  and  North 
Western  Bailway  Company."  Boyal 
assent,  9th  July,  1847. 
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(subject  to  the  then  existing  debts,  liabilities,  engagements,  contracts, 
obligations  and  incumbrances  of  the  said  Companies  respectively) 
be  and  be  held  to  be,  and  the  same  were  thereby,  vested  in  the 
London  and  North  Western  Bail  way  Company,  and  might  be  lawfully 
executed,  completed,  held,  used,  exercised  and  enjoyed  by  and  in 
the  name  of  the  London  and  North  Western  Bail  way  Company  in  the 
same  manner  and  to  the  same  extent  as  they  could  have  been 
executed  &c.  by  the  Huddersfield  &c.  and  Leeds  &c.  Bailway  and 
Canal  Companies  if  this  Act  had  not  passed,  except  so  far  as  the 
execution  &c.  might  be  inconsistent  with  this  Act  The  writ  recited 
further  empowering  and  vesting  clauses  of  the  last  mentioned  Act, 
and  the  following  proviso :  That  all  works  which,  under  the  pro- 
visions of  the  Acts  relating  to  the  Huddersfield  and  Manchester 
Bailway  and  Canal  Company  and  the  Leeds,  Dewsbury  <&c.  Bailway 
Company  respectively,  or  any  of  such  Acts,  the  Companies  respec- 
tively were  or  should  be  authorized  or  required  to  execute  or  complete, 
and  which  should  not  have  been  executed  or  completed  before  the 
period  aforesaid,  should  be  executed  and  completed  by  the  London 
and  North  Western  Bailway  Company ;  and  that  Company  should 
have  full  power  to  pay  for  the  same  respectively  out  of  the  respective 
moneys  placed  at  their  disposal  by  the  now  reciting  Act  or  other- 
wise, and  should  have  all  such  powers  for  executing  and  completing 
such  works  respectively,  and  be  subject  to  such  restrictions,  as  the 
Huddersfield  &c.  and  Leeds  &c.  Companies  respectively  were  entitled 
or  subject  to  under  the  *said  Acts  or  any  of  them  respectively,  and 
as  fully  as  if  the  London  and  North  Western  Bailway  Company  had 
been  originally  authorized  and  required  to  execute  and  complete 
the  same  works  respectively.  Provided  nevertheless,  that,  where 
any  particular  times  were  by  the  same  Acts  or  any  of  them  respec- 
tively limited  for  the  execution  or  completion  of  such  works 
respectively,  the  same  respectively  should  and  might  be  so  executed 
and  completed  within  the  respective  periods  so  limited.  An  enact- 
ment followed,  that  the  present  and  future  capitals  of  the  Hudders- 
field &c.  and  Leeds  &c.  Companies  should  be  and  were  thereby 
declared  part  of  the  London  and  North  Western  Company's  capital, 
and  subject  to  the  statutory  provisions  afiecting  that  Company : 
and  that  the  receipts  from  the  Navigation  and  Canal,  and  the 
Huddersfield  <&c.  and  Leeds  &c.  Bailways,  and  all  branches  and 
extensions  thereof,  should  be  deemed  receipts  on  account  of  the 
London  and  North  Western  Bailway  Company;  and  that  the  capital 
and  receipts  (respectively)  of  that  Company  should  be  applied  in 
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payment  of  the  charges  and  expenses  which,  bat  for  this  Act,  would 
have  been  payable  out  of  the  capitals  and  receipts  (respectively) 
of  the  said  other  Companies :  And  that  the  Huddersfield  &c.  and 
Leeds  &c.  Companies  should,  from  and  immediately  after  the 
commencement  of  this  Act,  be  dissolved  for  all  purposes  except  as 
in  this  Act  is  mentioned :  And  that  it  should  be  lawful  for  the 
London  and  North  Western  Railway  Company,  subject  to  the  pro- 
visions in  this  Act  contained,  to  exercise  all  the  powers  with 
reference  to  the  raising  of  money,  either  by  the  creation  of  new 
shares  or  by  mortgages,  which  might  have  been  granted  to  the 
Huddersfield  &c.  Company  or  *the  Leeds  &c.  Company  respectively 
by  the  Acts  relating  to  such  Companies  respectively,  and  which  might 
be  then  in  force,  and  also  all  powers  which  might  have  been  or  might 
be  granted  to  the  said  Companies  respectively  by  any  Act  or  Acts  of 
the  then  present  or  then  next  session  of  Parliament ;  and  for  such 
purpose  to  create  additional  shares  in  the  London  and  North  Western 
Railway  Company,  or  to  mortgage  its  rates  &c.  or  other  property : 
but  that  the  total  amount  of  money  to  be  so  raised  should  not 
exceed  the  aggregate  amount  of  capital  which  the  London  and  North 
Western  Railway  Company  and  the  Huddersfield  «&c.  and  Leeds  &c. 
Companies  respectively  were  authorized  by  statute  to  raise.  Then 
followed  an  enactment,  that  it  should  not  be  lawful  to  conclude  the 
amalgamation  of  the  several  Companies  till  it  was  proved  to  the 
Commissioners  of  Railways,  and  certified  by  them,  that  half  of  the 
whole  capital  of  each  Company  had  been  paid  up,  and  expended 
for  the  purposes  of  the  respective  Acts. 

The  mandamus  then  went  on  to  state  that,  after  the  passing 
of  the  Act  of  10  &  11  Vict.,  to  wit  on  the  26th  March,  1848,  the 
amalgamation  of  the  Companies  was  concluded  ;  the  requisite  proof 
and  certificate  having  been  given  as  to  the  subscription  and  expen- 
diture of  capital.  That  the  main  line  of  railway  from  Leeds  by 
Dewsbury  to  a  junction  with  the  Manchester  and  Leeds  Railway  near 
Thomhill  Lees  &c.  had  been  for  some  time  completed  and  had  been 
opened  for  public  use ;  and  that  the  London  and  North  Western 
Railway  Company  had  received  fares  and  tolls  upon  it ;  but  that 
the  execution  of  the  works  (except  certain  cuttings  &c.)  authorized 
and  required  by  the  said  Acts  of  Parliament,  and  necessary  *to  be 
done  for  making,  constructing,  executing  and  completing  the  said 
Birstal  Branch  Railway  and  extension  thereof,  hath  been  delayed, 
suspended  and  abandoned  for  a  long,  improper  and  unreasonable 
time  in  that  behalf,  viz.  for  two  years  last  past  and  upwards.    And 
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that  the  said  Birstal  Branch  Railway  and  extension  cannot  be  made 
&c.,  and  completed  within  the  period  limited  for  that  purpose  by  the 
said  hereinbefore  recited  Acts,  anless  the  further  works  authorized 
and  required  by  the  said  Acts,  and  necessary  to  be  done  for  making, 
&c.  and  completing  the  same  be  forthwith  commenced,  and  pro- 
secuted without  further  delay. 

The  writ  then  stated  the  complaint  of  certain  land-owners  on  the 
line  of  the  Birstal  extension  that  a  piece  of  land  belonging  to  them 
had,  in  January,  1847,  been  entered  by  the  Leeds,  Dewsbury  and 
Manchester  Bailway  Company,  and  the  line  of  branch  railway  set 
out  thereon  by  a  cutting  and  trench ;  but  the  work  had  not  been 
further  prosecuted,  nor  the  estate  purchased.  Also  the  representa- 
tion of  another  land-owner  near  the  line  of  the  Birstal  branch  and 
extension,  that,  in  the  hope  of  accommodation  from  the  proposed 
branch,  he  had  made  extensive  colliery  works  in  the  neighbourhood, 
and  that  he  would  sustain  great  loss  if  they  were  not  completed. 
Also  a  statement  that  divers  persons  carrying  on  manufactories  and 
collieries  in  and  near  Batley,  Birstal  and  Oomersal  would  be  much 
benefited  if  the  Birstal  branch  and  extension  were  completed.  It 
alleged  further,  that,  before  the  expiration  of  three  years  from  the 
passing  of  stat.  9  &  10  Yict.  c.  cclxii.,  and  within  a  reasonable  time 
&c.,  viz.  on  18th  June,  1849,  application  was  duly  made  to  the 
defendants  to  purchase  the  necessary  lands  for  making  and  com- 
pleting the  Birstal  branch  and  extension,  *and  to  make  and  complete 
the  same,  but  they  had  neglected  and  refused. 

The  writ  therefore  commanded  them  :  ''That  immediately  after 
the  receipt  of  this  our  writ  you  do  without  delay  purchase  the  lands 
necessary  for  making,  constructing,  executing  and  completing  the 
said  Birstal  Branch  Bailway  and  extension  thereof,  and  make,** 
"  and  complete  the  same  '*  branch  and  extension  '*  in  pursuance  of 
the  provisions,  powers  and  authorities  contained  *'  in  the  before 
mentioned  Acts,  or  show  cause  &c. 

Beturn.  1.  That  the  Leeds,  Dewsbury  and  Manchester  Bailway 
Company  were  not,  at  any  time  until  the  passing  of  the  Act  to 
incorporate  them  and  the  Huddersfield  and  Manchester  Bailway  and 
Canal  Company  with  the  defendants,  nor  were  defendants  at  any 
time  since  the  passing  of  that  Act,  nor  are  they,  nor  have  either  of 
the  Companies  at  any  time  hitherto  been,  liable  by  law,  or  bound 
by  either  of  the  said  Acts  of  Parliament,  to  make  or  maintain  the 
Birstal  Branch  Bailway  or  any  part  thereof  or  any  extension  thereof 
or    any  part   thereof.      2.  The  return   explained  (by  statements 
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which  it  is  not  necessary  to  set  forth)  that  the  whole  capital  which 
the  Leeds,  &c.  Company  were  ultimately  empowered  to  raise  under 
their  original  Act  was  500,0002.;  and  that,  under  the  Deviation 
Act,  they  were  empowered  to  raise  a  further  sum  of  100,0002. :  and 
''  that  no  powers  for  the  raising  of  money  for  any  of  the  purposes 
aforesaid,  by  the  creation  of  new  shares,  or  by  mortgage  or  other- 
wise, were  granted  to  the  said  several  Companies  or  any  of  them  by 
any  Act  or  Acts  "  &c. :  That,  after  the  passing  of  the  Acts  of  1846 
and  1846,  and  before  the  passing  of  the  Incorporation  Act,  and 
before  any  such  application  *to  defendants  as  is  mentioned  in  the 
writ,  and  before  the  coming  of  the  said  writ  to  them,  the  Leeds, 
&c.  Company  had,  under  the  powers  and  authorities  in  them  vested 
by  the  said  Acts  of  1845  and  1846,  raised  the  whole  of  the  said 
several  sums  of  500,0002.,  and  100,0002.,  and  had  bond  fide,  and 
daly  and  necessarily,  and  according  to  and  in  pursuance  of  the 
several  Acts  of  Parliament  aforesaid,  wholly  expended  the  same  and 
every  part  thereof  in  and  about  making  the  said  railway  from 
Leeds  by  Dewsbury  to  Huddersfield  aforesaid  (except  a  part  com- 
pleted by  another  Company,  as  to  which  no  further  statement  is 
necessary),  and  in    improving    the    communication    by  railway 
between  the  towns  of  Leeds  and  Huddersfield  aforesaid  and  the 
town  of  Manchester,  as  by  the  said  Acts  of  1845  and  1846  they 
were  authorized  and  empowered  to  do :  and  that  the  said  Leeds, 
Dewsbury  &c.  Company  had  not,  nor  had  defendants  at  the  time  of 
such  application,  or  at  the  time  of  the  coming  of  the  writ  to  them, 
nor  have  they  or  either  of  them  now,  any  power  or  authority  what- 
soever by  the  said  Acts  of  Parliament  in  the  writ  mentioned,  or 
any  or  either  of  them,  or  by  any  other  Act  of  Parliament,  to  raise 
or  procure,  for  the  purposes  of  making  the  said  railway  from  Leeds 
by  Dewsbury  to  Huddersfield  or  improving  the  communication  by 
railway  between  the  said  towns  of  Leeds  and  Huddersfield  and  the 
town  of  Manchester,  or  any  deviations  therefrom  or  branches 
thereof,  or  for  the  purchase  of  lands,  or  for  executing  any  works 
whatsoever  under  or  by  virtue  of  the  said  several  Acts  or  any  of 
them,  any  further  or  other  sum  than  the  said  sum  of  600,0002.,  so 
raised  and  expended  as  aforesaid.    And  that,  before  any  such 
application  was  *made  to  defendants  &c.,  and  before  the  passing  of 
the  Incorporation  Act,  the  said  Leeds,  Dewsbury  &c.  Company 
had  wholly  expended  the  said  full  sum  of  600,0002.  so  by  them 
authorized  to  be  raised  and  expended  as  aforesaid  in  and  about 
the  making  of  the  said    railway  from   Leeds   by   Dewsbury   to 
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Huddersfield  (except  &g,),  and  in  improving  the  commanication  by 
railway  between  the  towns  of  Leeds  and  Huddersfield  aforesaid  and 
the  town  of  Manchester,  as  by  the  said  Acts  of  1845  and  1846  they 
were  authorized  and  empowered  to  do ;  and,  at  the  time  of  the  said 
application,  had  no  money,  or  power  by  law  to  raise  money,  for  the 
purchase  of  lands  necessary  for  making,  constructing,  executing 
or  completing  the  said  Birstal  Branch  Railway  and  extension 
thereof  or  any  or  either  of  them  or  any  part  thereof.  S.  That, 
after  the  said  application  was  made  to  defendants  to  purchase 
the  necessary  lands  for  making,  &c.  and  completing  the  said 
Birstal  branch  and  extension,  and  to  make,  &c.  and  complete 
the  same  according  to  the  Acts  of  1845  and  1846  and  the  Incor- 
poration Act,  and  before  a  reasonable  time  in  that  behalf  had 
elapsed,  and  before  the  coming  of  the  writ  to  defendants,  viz.  on 
27th  July,  1849,  ''  all  the  powers  and  authorities  of  the  said  Leeds, 
Dewsbury  and  Manchester  Railway  Company,  and  of  the  said 
London  and  North  Western  Railway  Company,  to  purchase  the 
necessary  lands  for  making,  constructing,  executing  and  completing 
the  said  Birstal  Branch  Railway  and  extension  thereof  had,  accord- 
ing to  the  provisions  contained  in  "  the  three  last  mentioned  Acts, 
"  wholly  ceased  and  determined,  and  were  entirely  at  an  end ; " 
wherefore  defendants,  before  the  coming  of  the  annexed  writ  to 
them,  *and  for  the  said  space  of  time  in  the  said  writ  mentioned, 
delayed  and  suspended  the  further  works  authorized  to  be  done  by 
the  said  Acts  of  Parliament  for  making,  <&c.  and  completing  the  said 
Birstal  Branch  Railway  and  extension,  as  it  was  lawful  for  them 
to  do  for  the  causes  aforesaid  :  Without  this,  that  the  said  defen- 
dants otherwise  and  except  as  aforesaid  abandoned  the  same:  Where- 
fore defendants  cannot  now,  nor  are  they  by  law  liable,  or  bound  by 
the  said  Acts  of  Parliament  or  by  any  other  Act  or  Acts  of  Parliament 
whatsoever,  to  purchase  the  lands  necessary  for  making,  &c.  or  com- 
pleting the  said  Birstal  Branch  Railway  or  extension  thereof,  or  to 
make,  &c.,  or  complete  the  said  Birstal  Branch  Railway  or  extension, 
or  any  part  thereof,  as  by  the  annexed  writ  they  are  commanded. 

Demurrer,  on  grounds  which,  for  the  purpose  of  this  report,  will 
appear  sufficiently  by  the  argument.    Joinder. 

The  demurrer  was  now  argued  (i). 

KnowleSy  for  the  Crown  : 
The  return  raises  a  question  which  has  never  been  expressly 
(1)  Before  Lord  Campbell,  Ch.  J.,  Patteson,  Wightman  and  Erie,  JJ. 
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decided,  thongh  it  is  so  virtually  by  Reg.  v.  The  Eastern  Counties 
Railivay  Company  (i)  :  namely,  whether  a  Company,  having 
obtained  statutory  powers  to  make  a  line  of  railway  from  one  point 
to  another,  can  partially  abandon  such  undertaking  on  the  alleged 
ground  of  want  of  means.  The  recital  of  the  first  special  Act  shows 
the  terms  and  consideration  on  which  the  Legislature  granted  the 
powers ;  and  every  person  on  the  line  must  be  taken  to  have 
consented  to  such  grant  in  contemplation  of  the  *whole  work 
being  completed.  It  is  a  bargain  with  the  public ;  and  the 
(Company  are  estopped  from  saying  that  they  cannot  do  that  which 
is  the  foundation  of  the  bargain.  The  dictum  of  Lord  Eldon  in 
Blakemore  v.  The  Glamorganshire  Canal  Navigation  (2)  is  supported 
by  many  other  authorities :  Rex  v.  Cumberworth  (3),  Rex  v.  Edge 
Lane  (4),  and  Rex  v.  Cumberworth  (5),  second  case,  which  is  very 
analogous  to  this.  As  was  there  said  by  Lord  Denman,  Gh.  J.  and 
WiiiLUHS,  J.,  the  branches  may  be  more  important  than  the  main 
line,  and  may  have  been  the  principal  inducement  to  acquiescence 
in  its  being  undertaken. 

(LoBD  Campbell,  Ch.  J. :  No  doubt  the  Company  are  bound  to 
execute  this  work  if  it  be  in  their  power  ;  the  difficulty  is  when  the 
powers  of  the  corporation  are  gone.) 

The  principle  of  the  decisions  applies  with  peculiar  force  to  a 
railway,  which,  when  commenced,  virtually  excludes  any  other 
undertaking  of  the  same  kind.     *    *     * 

The  return,  as  to  the  want  of  power  to  purchase  lands,  is  specially 
demurrable,  as  being  too  vague. 

(Lord  Cahpbell,  Ch.  J.:  We  must  take  judicial  notice  of  the 
time  when  the  compulsory  power  of  taking  lands  expired.) 

The  defendants  do  not  allege  that  it  would  be  necessary  to  use 
compulsory  powers,  or  that  they  might  not  have  applied  to  and 
agreed  with  the  land-owners.  And,  further,  when  the  demand  was 
made  that  they  should  complete  the  railway,  their  powers  had  not 
expired. 

(Lord  Campbell,  Ch.  J. :  Do  your  statements  entitle  you  to  the 
particular  remedy  you  are  seeking  ?) 


All  the  authorities  show  that  mandamus  is  the  remedy. 

(1)  10  Ad.  A  EL  581.  (3)  3  B.  &  Ad.  108. 

(2)  36  B.  B.  289  (1  My.  A  E.  164,  (4)  4  Ad.  &  El.  723. 
162).  (5)  4  Ad.  &  El.  731. 
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considered  in  Reg,  y.  The  Birmingham  and  Oloucester  Raibvay 
Company  (i),  *  which  showB  also  that  the  alleged  inability  for  want 
of  compulsory  powers  is  a  bad  return.  In  Reg.  v.  Birmingham  and 
Oxford  Junction  Railway  Company  (2)  it  was  deemed  no  excuse  for 
refusing  to  summon  a  compensation  jury,  that  the  compulsory 
powers  had  expired,  and  the  Court  held  that  a  land-owner,  desirous 
to  part  with  his  land,  might  oblige  the  Company  to  go  on. 

(Lord  Campbell,  Ch.  J. :  Suppose  an  application  were  made  to 
the  Company,  as  in  the  present  case,  a  few  weeks  only  before  the 
expiration  of  their  powers  :  should  we  grant  a  mandamus  ?) 

It  ought  to  issue.  The  Company  might  apply  to  Parliament  for 
further  powers. 

(Lord  Campbbll,  Ch.  J. :  We  must  go  by  the  law  as  it  exists; 
and  their  compliance  with  the  mandamus  might  be  against 
the  law.) 

They  must  do  every  thing  they  can.  Here  they  do  not  show  that 
they  are  unable  to  do  anything. 

Sir  F.  Kelly,  contra  : 
The  mandamus  calls  upon  the  Company  to  do  that  which,  with- 
out fault  in  them,  is  morally  and  physically  impossible.     The 
London  and  North  Western  Railway  Company  stands   upon   the 
footing  of  the  original  Company. 

(Lord  Campbell,  Ch.  J. :  Are  not  they  two  Companies  which 
originally  had  separate  funds,  but  now  have  a  common  exchequer?) 

No  such  community  appears.  The  former  Company  had  ceased 
to  exist. 

(Lord  Campbell,  Ch.  J. :  The  600,0(X)J.  had  been  spent  before 
the  amalgamation :  still  you  have  undertaken  to  make  the  branch. 
The  original  Company  were  liable  if  they  had  funds  from  any 
source.) 

If  there  was  any  source  from  which  money  could  be  drawn,  the 
mandamus  should  have  pointed  it  out. 

(Lord  Campbell,  Ch.  J. :   Your  return  seems  to  put  it  as  a 
(1)  2  a  B.  47.  (2)  81  B,  B.  716  (Id  Q.  K  634). 
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conclusion  of  *law,  that  the  money  you  have  is  not  applicable  to 
the  completion  of  this  work.) 

The  return  denies  that  the  Company  have  money,  or  have  power  to 
raise  money,  for  the  purpose  of  this  undertaking.  The  truth  or 
falsity  of  that  return  might  be  tried  on  a  traverse. 

(Pattbson,  J. :  You  say  that  you  have  "  no  money  or  power  by 
law  to  raise  money  for  the  purchase  of  lands  necessary  "  for  making 
or  completing  the  branch  railway  and  extension. 

LoBD  Campbell,  Ch.  J. :  It  is  consistent  with  that  that  you  might 
have  money  to  pay  a  dividend  of  ten  per  cent.) 

The  return  negatives  the  having  power  to  raise  money  for  the 
purpose  of  purchasing,  and  negatives  also  the  having  money. 

(Eble,  J. :  Do  you  say  that  your  contract  is  performed  when  the 
sum  raised  is  laid  out,  though  the  work  is  unfinished  ?) 

The  Legislature  contemplated  that  that  sum  would  suffice  for  the 
entire  purpose.  The  only  case  cited,  in  which  a  mandamus  has 
been  granted  to  purchase  lands  for  completing  a  line  of  railway 
when  the  Company  showed  that  they  had  not  funds  for  the  purpose, 
is  Reg.  v.  The  Eastern  Counties  Raibvay  Company  (i) :  that  decision 
was  professedly  not  final :  and,  although  the  Court  was  certainly 
disposed  to  make  the  mandamus  peremptory  if  proper  ground  had 
appeared,  yet,  on  the  return,  the  question  was  still  treated  as  an 
open  one,  and  judgment  was  given  for  the  defendants.  In  other 
cases  where  the  obligation  of  a  Company  as  to  the  completion  of 
particular  works  has  been  enforced,  either  the  special  Act  has  used 
compulsory  words,  or  the  Company  has  been  proceeding  to  do  some- 
thing clearly  inconsistent  with  the  purpose  for  which  they  obtained 
their  powers  :  thus,  in  Reg,  v.  The  Eastern  Counties  Railway 
Cofnpany  (i),  the  Company,  *having  obtained  powers  to  make  a 
railway  through  Colchester  into  Norfolk  and  Suffolk,  were 
voluntarily  abandoning  the  latter  part  of  the  scheme,  and  forming 
a  railway  for  the  purpose  only  of  communicating  with  Colchester. 
And  where  a  Company  was  to  make  the  approaches  to  a  bridge 
forty  feet  wide,  and  was  making  them  of  a  less  width,  a  mandamus 
was  granted  to  enforce  completion  on  the  original  scale :  Reg.  v. 
7'he  Birmingham  and  Gloucester  Railway  Company  (2).  In  such  cases, 

(I)  10  Ad.  &  El.  o6l.  (2)  2  a  B.  47. 
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or  in  any,  perhaps,  where  a  peremptory  mandamus  has  issued,  want 
of  funds  would  not  excuse  non-performance.  Here  the  Act, 
8  &  9  Vict.  c.  xxxvi.  merely  declares  that  it  shall  be  lawful  for  the 
Leeds,  Dewsbury  and  Manchester  Railway  Company  to  make  the 
branch  to  Birstal ;  no  obligatory  words  are  used. 

(Pattbson,  J. :  If  a  Company  obtain  an  Act  for  making  a  railway, 
with  the  words  it  shall  "  be  lawful,"  it  may  be  they  are  not  bound 
to  make  it :  but  it  is  another  thing  whether,  if  they  begin  it,  they 
are  not  bound  to  make  it  according  to  the  Act. 

LoBD  Campbell,  Ch.  J. :  If  parts  of  the  railway  were  made,  and 
an  intermediate  part  unmade,  would  not  a  mandamus  lie?  Yet 
that  would  enjoin  no  more  than  to  complete  the  railway.) 

The  question  is,  if  there  be  no  funds,  what  will  be  the  effect  of  the 
mandamus.  Are  the  superior  officers  of  the  Company  to  be  attached 
and  perpetually  imprisoned  ? 

It  appears  by  this  mandamus  that  the  application  to  the  Company 
to  purchase  lands  for  completing  the  branch  was  not  made  till 
June,  1849,  when  the  statutory  power  to  purchase  was  within  a  few 
weeks  of  expiring :  and  it  has  long  since  expired.  The  land  cannot 
now  be  ^obtained  without  the  consent  of  owners  who  may  or  may 
not  be  willing  to  grant  it. 

(Lord  Campbell,  Ch.  J. :  And  the  clauses  enabling  parties  under 
disability  to  convey  are  no  longer  in  force.) 

The  Court  has  to  decide  whether,  in  such  a  case,  it  will  order  a 
peremptory  mandamus^  after  which  the  defendants  are  without 
relief. 


(Lord  Campbell,  Ch.  J. ; 
ment.) 


And  are  to  obey  on  peril  of  imprison- 


Even  if  the  defendants  had  been  in  fault  (which  does  not  appear  by 
the  record)  that  would  be  no  sufficient  reason  for  such  a  course. 
In  a  few  months  hence  the  power  even  to  make  the  railway  will  be 
at  an  end. 


(Lord  Campbell,  Ch.  J. 
our  discretion,  at  any  rate.) 


These  would  be  strong  arguments  to 
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Tn  Rex  v.  Round  (i)   the  impracticability  of  obeying  a  jfuindamua 
was  admitted  as  an  answer  by  the  Court. 

KnowleSf  in  reply : 

There  is  no  room  for  an  exercise  of  discretion  when  a  return  has 
been  made,  and  the  record  may  be  sent  to  a  court  of  error.     The 
opinion  of  the  Court  in  Reg,  v.  The  Eastern  Counties  Railway  Com- 
jfany  (2)  was  strongly  in  favour  of  the  mandamus;  and  the  ultimate 
decision  of  that  case  does  not  make  it  less  an  authority  on  the 
present  question.     The  distinction  as  to  the  case  of  a  railway  never 
yet  begun  was  not  noticed  there.     The  Amalgamation  Act,  10  i!L  11 
Vict.  c.  clix.,  does  use  imperative  words,  for  it  enacts  (3)  that  all 
works  which  the  Companies  under  the  former  Acts  were   **  autho- 
rized or    required  to  execute  or  complete  '*   and   which  remain 
incomplete  "  shall  be  executed  or  completed  "  by  the  London  and 
North  Western  Railway  Company,  for  which  purpose  they  shall 
liave  the  same  "^powers  as  the  former  Companies  had.     The  defen- 
dants receive  every  thing  which  belonged  to  the  former  Companies 
and  are  to  perform  all  their  duties.     The  return  does  not  show  any 
want  of  funds  except  from  the  exhaustion  of  tiiose  acquired  by  the 
former  Companies,  which  is  no  answer. 

(Lord  Campbell,  Ch.  J. :  Ought  there  not  to  be  an  existing  legal 
obligation  when  the  mandamus  issues  ?  And  does  the  obligation 
exist  if  the  powers  have  expired  ?) 

If  they  have,  it  is  the  fault  of  the  defendants. 

(Lord  Campbell,  Ch.  J. :  It  is  your  fault  too,  in  not  making  the 
application  sooner.) 

In  Reg.  v.  Birmingham  and  Oxford  Junction  Railway  Company  (4)  the 
expiration  of  temporary  powers  under  a  special  Act  was  alleged,  but 
held  no  excuse ;  and  a  peremptory  mandamus  was  awarded.  The 
topic  of  perpetual  imprisonment  was  urged,  but  did  not  weigh  with 
the  Court,  in  Reg.  v.  The  Eastern  Counties  Railway  Company  (6). 
The  return  here  does  not  show  any  impossibility  of  performance. 
The  Company  may  have  to  purchase  lands  at  an  extravagant  price,  or 
may  obtain  them  easily :  but  parties  cannot  take  their  stand  upon 
a  difficulty  of  their  own  creating. 

(1)  4  Ad.  &  £1.  139;  see  Reg.  y.  (4)  81  H.  B.  716,  724,  note  (4)  (15 
Payn,  11  Ad.  &  El.  955,  958.  Q.  B.  6^34,  647,  note  (6) ). 

(2)  10  Ad.  &  El.  531.  (5)  10  Ad.  &  El.  62,  566. 

(3)  Sect.  7. 
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(Lord  Campbell,  Gh.  J. :  There  certainly  was  an  obligation  here, 
which  the  Court  would,  generally,  feel  bound  to  enforce,  and  from 
which  they  would  consider  the  want  of  funds  no  excuse.  But  I  have 
great  difficulty  as  to  the  grantmg  of  a  viandamm  to  do  what  appears 
to  be  impossible.)  Cur.  adv.  vxdL 

Lord  Campbbll,  Ch.  J.,  on  a  subsequent  day  of  the  Term  (May  7th), 
delivered  the  judgment  of  the  Coubt  : 

In  this  case  we  are  of  opinion  that  the  defendants  are  entitled  to 
our  judgment.  The  objection,  that  the  powers  of  the  Company  for 
the  compulsory  purchase  of  lands  had  expired  before  the  writ  of 
mandamus  issued  or  was  applied  for,  seems  to  us  to  be  clearly 
decisive.  We  are  not  called  upon,  therefore,  to  decide  the  more 
doubtful  questions,  whether  there  lay  upon  the  Company  an  obliga- 
tion to  make  and  complete  the  road,  which  might  have  been  enforced 
by  luandamus,  or  whether  the  return  sufficiently  shows  a  want  of 
funds  for  the  purpose,  or  how  far  this  want  of  funds  would  be  an 
answer. 

This  writ  of  mandamus,  which  is  tested  the  22nd  day  of  April, 
1850,  commands  the  Company  immediately  to  ''purchase  the  lands 
necessary  for  making,  constructing,  executing  and  completing  the 
said  Birstal  Branch  Railway  and  extension  thereof,  and  to  make, 
construct,  execute  and  complete  the  same  Birstal  Branch  Railway 
and  extension  thereof,"  ''  in  pursuance  of  the  provisions,  powers  and 
authorities  contained  "  in  the  recited  Acts  of  Parliament.  The 
special  Act,  9  &  10  Yict.  c.  cclxii.,  which  received  the  Royal  assent 
27th  July,  1846,  enacts,  by  sect.  18,  "  that  the  powers  of  the  Com- 
pany for  the  compulsory  purchase  of  lands  for  the  purposes  of  this 
Act  shall  not  be  exercised  after  the  expiration  of  three  years  from 
the  passing  of  this  Act ;  "  and,  by  sect.  20,  that  the  *'  works  hereby 
authorized  shall  be  completed  within  five  years  from  the  passing  of 
this  Act,  and,  on  the  expiration  of  such  period  ''  the  powers  granted 
to  the  Company  for  executing  tlie  same  shall  cease  to  be  exercised, 
except  as  to  so  much  of  the  same  respectively  as  shall  then  be 
completed. 

The  power  effectually  to  obey  the  command  of  the  Court  having 
expired  in  July,  1849,  ought  we,  in  the  *Queen's  name,  to  have  given 
the  command  in  April,  1860  ?    On  full  consideration,  we  think  not. 

A  writ  of  mandamus  supposes  the  required  act  to  be  possible  and 
to  be  obligatory  when  the  writ  issues.  Generally  speaking,  the  writ 
suggests  facts  showing  the  obligation  and  the  possibility  of  fulfilling 
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it.  A  return  pursuing  this  suggestion  and  traversing  it  is  good  : 
Rex  V.  Commissioners  of  Sewers  in  Essex  (i),  Rex  v.  Round  (2),  Rex 
V.  Williams  (3),  Rex  v.  Penrice  (4).  The  supposed  obligation  is 
founded  on  public  Acts  of  Parliament,  which  are  recited  in  the  writ 
and  return,  and  of  which  we  are  bound  to  take  judicial  notice.  If 
they  show  that  the  Company  have  no  longer  power  to  do  the  act 
commanded,  the  writ  is  bad.  What  power  have  the  defendants  now 
to  purchase  the  lands  necessary  for  making  a  line  of  railway  of 
several  miles  ?  A  peremptory  mandamus  going  as  is  prayed,  no 
excuse  can  afterwards  be  made ;  and  the  defendants  must  implicitly 
and  fully  obey  it  under  pain  of  imprisonment.  Supposing  that  they 
vere  bound  to  pay  any  prices  which  might  be  demanded,  however 
extortionate,  can  it  reasonably  be  supposed  that  all  the  land-owners 
along  the  line  will  be  willing  to  sell  at  any  price,  and  that  none  of 
them  are  under  disability  to  sell  ?  Mr,  Knowles  contended  that  the 
return  should  have  shown  an  application  to  all  the  land-owners, 
and  a  refusal  by  them.  But  such  a  return,  and  the  issues  arising 
upon  it,  would  be  highly  inconvenient :  and,  even  if  all  had  pro- 
mised to  sell,  without  a  binding  contract  having  been  entered  into, 
they  might  afterwards  change  their  minds,  and  the  defendants 
might  be  subject  to  ^perpetual  imprisonment  for  not  doing  what  the 
law  forbids  them  to  do. 

It  was  then  said  that  they  have  violated  the  Acts  of  Parliament 
by  not  duly  completing  the  whole  of  the  railway,  and  that  they 
ought  not  to  be  allowed  to  make  the  objection,  which  amounts  to 
taking  advantage  of  their  own  wrong.  But,  assuming  that  they 
were  under  the  obligation  contended  for,  and  that  they  are  liable  to 
be  punished  by  indictment  for  a  breach  of  it,  how  can  we  say  that 
the  remedy  now  is  to  command  them  to  do  what  they  have  no 
longer  the  power  to  do,  however  obediently  they  may  be  inclined  ? 

Reliance  was  very  properly  placed  on  the  case  of  Reg.  v.  The 
Birmingham  and  Gloucester  Railway  Company  (fi),  which  at  first  sight 
seems  an  authority  in  favour  of  the  mandamus ;  but,  when  properly 
examined,  it  will  be  found  on  this  point  to  be  entitled  to  little 
weight.  The  great  struggle  there  was,  whether  the  turnpike  road, 
when  restored,  must  be  as  wide  as  it  had  formerly  been.  There  the 
notice  to  do  the  act  had  been  given  as  early  as  possible ;  and  the 
act  to  be  done  was  merely  to  restore  the  turnpike  road  to  its  former 
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-width,  which  apparently  required  no  purchase  of  land,  either 
voluntary  or  compulsory.  In  the  present  case  the  prosecutors  were 
guilty  of  lacheg  by  giving  no  notice  to  do  the  act  till  the  power 
of  doing  it  was  expiring,  and  not  applying  for  the  mandumm  till  a 
considerable  time  after  the  power  had  expired.  In  the  former  case 
the  Company  might  reasonably  have  been  expected  to  be  able  to  do 
the  act  without  any  power  of  compulsory  purchase:  but  in  the 
present  case  this  is  a  mere  impossibility. 

We  therefore  think  that,  both  on  principle  and  authority,   our 
judgment  must  be  for  the  defendants. 

Judgment  for  defendants. 


1851. 
April  30. 

[908] 


[  •909  ] 


KKG.   V.  The  INHABITANTS  of  ST.  MAURICE. 

(16  Q.  B.  908—912  ;  S.  0.  20  L.  J.  M.  0.  221 ;  15  Jur.  559.) 

Where  an  Act  of  Parliament  gives  jurisdiction  to  justtoes  of  a  county, 
and  an  order  is  made  under  it  by  justices  of  the  count}'  of  a  city»  vhich 
county  and  city  are  co-extensive  by  statute,  the  oi^er  is  valid  though  the 
justices  describe  themselves  merely  as  justices  *'in  and  for  the  said  city.'* 
For  the  Court  will  take  notice  that  the  city  is  also  a  county. 

So  held  in  the  case  of  an  order  for  past  and  future  maintenance  &c.  of  a 
pauper  lunatic,  under  stat.  8  &  9  Vict.  c.  126,  ss.  58,  62  (1). 

On  appeal  against  an  order  of  two  justices  under  stat.  8  &  9  Vict, 
c.  126,  ss.  58,  62,  the  Sessions  quashed  the  order,  subject  to  the 
opinion  of  this  Court  upon  a  special  case. 

The  case  set  forth  the  order,  adjudging  the  settlement  of  Hannah 
Flint,  a  pauper  lunatic  confined  in  the  York  Lunatic  Asylum  in  the 
city  of  York,  to  be  in  the  parish,  &c.,  of  St.  Mary  Bishophill  the 
Elder  in  the  said  city,  and  ordering  payments  to  be  made  by  the 
overseers  of  that  parish  to  the  treasurer  of  the  York  Poor  Law 
Union  and  the  treasurer  of  the  asylum,  respectively,  for  the  past 
and  future  lodging,  maintenance  &c.  of  the  pauper.  The  order, 
dated  January  28th,  1850,  began  as  follows. 

"  City  of  York,  to  wit.  To  the  treasurer  "  &c.  (of  the  York  Union) 
"and  to  the  overseers"  &c.  (of  St.  Mary  Bishophill):  "Whereas 
the  churchwardens  and  overseers  of  the  poor  of  the  parish  of  Saint 
Maurice  in  the  city  of  *York,  a  parish  "  "  included  in  the  Poor  Law 
Union  called  the  York  Union,  have  this  day  complained  to  us,  the 
Right  Honourable  George  Hicks  Seymour,  Lord  Mayor,  and  Sir 
William  Stevenson  Clark,  Knight,  two  of  her  Majesty's  justices  of 
the  peace  in  and  for  the  said  city,  in  which  the  registered  hospital 


(1)  Bepealed  by  16  ft  17  Yiot.  o.  19,  •.  1.— A.  0. 
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hereinafter  mentioned  is  situate,  that  Hannah  Flint,  late  of*'  &g.,  Rko. 
"  single  woman,  is  confined  in  a  certain  hospital  iii  the  parish  of  st.Maubioe. 
Saint  Giles  in  the  said  city,  duly  registered  "  &c.,  ''  and  known  by 
the  name  of  the  York  Lunatic  Asylum,  and  that  she  the  said  H.  F. 
was  sent  to  the  said  hospital  from  the  said  parish  of  Saint  Maurice, 
to  wit  on  '*  &c., "  as  a  pauper  lunatic,  and  has  from  thence  hitherto 
been,  and  still  is,  confined  there  at  the  costs  *'  &c.  (of  the  parish  of 
St.  Maurice) :  After  these  and  other  recitals,  the  order  went  on : 
"  Now,  we  the  said  justices  in  and  for  the  said  city  having  pro- 
ceeded "  &c.  "  to  inquire  "  &c. :  **  We  do  find  and  adjudge  "  &c. : 
then  followed  the  adjudication  and  order  before  mentioned.  '^  Given 
under  our  hands  and  seals,  the  28th  day  "  &c.,  '*  at  the  Guildhall 
of  and  in  the  said  city.  G.  H.  Seymour,  Mayor.**  (l.s.)  "  W.  S. 
CliABK."  (l.s.) 

The  only  material  ground  of  appeal  was :  '*  That  the  said  order 
is  bad,  informal  and  defective  on  the  face  of  it,  and  that  the  justices 
making  the  same  had  no  jurisdiction  to  make  it."  Upon  the  call- 
ing on  of  the  appeal,  the  objection  urged  under  this  ground  was, 
that  the  order  purported  to  be  made  by  justices  of  the  peace  "  in 
and  for  the  said  city,"  of  York,  whereas  sect.  62  of  stat.  8  &  9  Vict. 
c.  126,  only  authorizes  '^  any  two  justices  of  the  county  from  any 
part  of  which  any  lunatic  shall  have  been  sent "  or ''  any  two  justices, 
members  of  the  committee  of  visitors  "  of  the  asylum  wherein  the 
lunatic  *is  placed,  to  make  an  order  for  his  maintenance.  But  it  [  *9io  ] 
was  contended  by  the  respondents  that,  as  the  city  of  York  is  a 
county  of  a  city,  the  Recorder  was  bound  to  infer  that  the  said 
justices  were  justices  of  a  county  within  the  meaning  of  the  said 
62nd  section.  And  further,  that,  as ''  any  two  justices  for  the  county 
or  borough  "  in  which  the  asylum  is  situate  might  inquiry  into 
and  adjudge  the  settlement  of  a  lunatic,  under  sect.  58,  and  as 
the  orders  of  settlement  and  maintenance  might  be  in  one  docu- 
ment, the  latter  part  of  the  same,  ordering,  as  justices  in  and 
for  the  city  of  York,  maintenance  to  be  paid,  was  warranted  by 
sect.  62.  And  they  further  relied  upon  sect.  84,  the  interpretation 
clause,  as  showing  that  the  words  used  satisfied  the  62nd  section. 
The  Recorder,  however,  held  the  objection  to  be  fatal,  '*and 
quashed  the  order,  refusing  an  application  on  the  part  of  the 
respondents  to  amend  it  under  sect.  7  of  stat.  12  &  18  Yict.  c.  45, 
on  the  ground  that  there  was  nothing  in  proof  before  the  justices 
below  to  amend  by,  upon  which  point  his  decision  by  the  last 
named  statute  is  final,  subject  to  the  opinion  of  this  Court." 
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St.  Maurice.  ^^^  maintenance  was  good  on  the  face  of  it,  the  order  of  SesBions 
was  to  be  quashed,  and  the  case  sent  back  to  the  Sessions  to  be  heard 
on  the  merits :  otherwise  the  order  of  Sessions  to  be  confirmed. 

Price,  in  support  of  the  order  of  Sessions,  insisted  on  the 
objection,  as  urged  before  the  Recorder.  The  Court  is  not  bound, 
in  this  case,  to  notice  the  city  of  York  as  a  county.  It  is  true 
that,  by  the  interpretation  clause,  s.  84  of  stat.  8  &  9  Vict.  c.  126, 
"  county  shall  mean  every  county,  riding  and  division  of  a  county, 
[•911]  county  of  a  city,  *county  of  a  town,  and  shall  include  every  city, 
town,"  &c.  *^  by  this  Act  annexed  to  a  county  for  the  purposes  hereof:" 
and  this  might  have  been  an  answer,  according  to  Tindal,  Gh.  J.  in 
Rippon  V.  Dawson  (i),  if  the  magistrates  had  described  themselves  as 
justices  of  a  county ;  but  it  does  not  aid  the  description  ''  justices  in 
and  for  the  said  city."  Justices  of  a  city,  merely  as  such,  have  no 
jurisdiction  in  this  matter.  "  It  seems  consistent  with  principle,  as 
the  power  vested  in  justices  of  the  peace  is  of  a  special  kind,  that, 
where  any  matter  is  referred  to  a  particular  description  of  justices, 
the  authority  of  all  others  should  be  excluded  by  that  express  designa- 
tion. And  therefore,  where  a  statute  refers  the  matter  to  the  next 
justice,  no  other  but  the  one  answering  that  description  has  any 
authority :"  Paley  on  Convictions,  p.  24,  Part  I.  c.  1,  s.  4,  8rd  ed. 
This  is  not  a  case  of  misdescription :  the  justices  style  themselves 
justices  of  the  city;  and  they  are  so.  The  question  is,  whether, 
for  the  purpose  of  giving  jurisdiction,  this  Court  will  judicially 
pronounce  that  they  are  justices  of  a  county. 

HaU,  contra : 

By  stat.  6  &  7  Will.  IV.  c.  103,  s.  1,  the  city  and  county  of  the 
city  must  be  conterminous. 

(Patteson,  J. :  York  is  mentioned  among  the  "  counties  of  cities  " 
in  the  Act  6  &  6  Will.  IV.  c.  76  (2),  though  in  the  Schedule  (A.), 
sect.  2,  the  style  of  the  borough  is  only  "  Mayor  and  Commonalty 
of  the  city  of  York.") 

(Hall  was  then  stopped  by  the  Coubt.) 

Lord  Campbell,  Ch.  J. : 

The  two  justices,  if  they  were  sufficiently  described,  had  juris- 
diction.    Sect.  62  of  stat.  8  &  9  Vict.  c.  126,  gives  the  authority  to 
(1)  6  Bing.  N.  0.  206.  (2)  See  sect  61. 
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any  *two  "  justices  of  the  county."     The  city  of  York  is  the  county         Rbg. 
of  a  city  ;   and  these  are  justices  of  the  city.     Are  not  we  bound  to  g^.  ma^itkice 
notice  that  they  are  justices  of  a  county,  though  described  only  as       [  *tii2  ] 
justices  of  the  city  by  this  order  ?      By  the  statute  which  has  been 
referred  to,  the  county  and  city  have  the  same  limits.     Then  there 
is  no  valid  objection. 

Pattbson,  J.  concurred. 

WlOHTMAN,  J.  : 

We  are  bound  to  notice  that  these  are  justices  of  the  county. 

Eblb,  J. : 

It  is  said,  in  2  Inst.  557,  that ''  the  King's  Courts  "  *'  take  notice 
of  all  the  counties  of  England." 

Rule  absolute  to  quash  the  order  of  Sessions. 


GLOVEK  V.  The  NORTH  STAFF0RD8HIKE  >85'. 

Ainv  1 

RAILWAY  COMPANY  (I).  — ' 

(16  Q.  B.  912—924  ;  8.  0.  20  L.  J.  Q.  B.  376 ;  15  Jur.  673.)  ^  ^^^  ^ 

G.  was  owner  of  land,  appertaining  to  which  was  a  right  of  way  over  a 
road.  A  fiailway  Company,  under  the  provisions  of  their  Act,  constructed 
a  railway  crossing  the  road  on  a  level,  and  erected  gates  on  the  road  at  each 
side  of  the  railway,  which  were  kept  locked,  under  the  provisions  of  the 
Act,  the  servant  of  the  Company  (who  resided  hetween  one  and  two 
hundred  yards  irom  the  gate)  keeping  a  key,  and  G.  also  having  a  key. 
From  the  natui-e  of  the  ground,  a  person  crossing  the  railway  hy  the  road 
would  not  see  a  train  coming  in  one  direction  till  it  was  at  a  distance 
ordinarily  passed  in  seventeen  seconds. 

G.  claimed  from  the  Company  more  than  50/.,  on  the  ground  that  his 
land  was  injuriously  affected;  and  required  them,  in  case  they  did  not  pay, 
to  issue  a  warrant  for  a  jury  in  twenty-one  days.  The  Company  not  having 
paid  or  issued  their  warrant,  defendant  brought  debt  for  the  amount 
claimed;  and  issue  was  joined  on  a  traverse  of  the  allegation  that  the  land 
was  iojuriously  affected.  The  jury  found  the  above  facts  specially,  and 
also  that  the  land  was  depreciated  in  value : 

Held,  that  the  land  was  injuriously  affected,  within  the  meaning  of 
the  Lands  Clauses  ConsoUdation  Act,  1845,  and  the  Bailways  Clauses 
Consolidation  Act,  1845. 

Dbbt.    The  declaration  stated  that,  before  and  at  the  time  of 
the  committing  the  grievances  after  ^mentioned,  plaintiff  was,  and      [  *»is  ] 

(1)  Cited.  Bicket  v.  Metropolitan  By.  L.  J.  C.  P.   297  ;   B.  v.  Metropolitan 

Co.  (1867)  L.  B.  2  R  L.  175,  189,  36  Board  of  Works  (1869)  L.  R  4  Q.  B. 

li.  J.  a  B.  205 ;  Eagle  ▼.  Charing  Cross  358,  365,  38  L.  J.  Q.  B.  201.— A.  C, 
By.  Co.  (1867)  L.  £.  2  C.  P.  638,  36 
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Glover  from  tbence  hitherto  has  been  and  still  is,  seised  in  his  demesne, 
Kobth'staf-  &s  of  fee,  of  and  in  a  certain  mansion  house,  farm,  lands  and  pre- 
^urrMVA T'  ^ises,  situate  &c.  in  the  parish  of  Stoke-upon-Trent  in  the  county 
CoMPAKT.  of  Stafford,  called  and  known  by  the  name  of  Sidaway  Farm,  and 
was  in  the  possession  and  occupation  thereof:  and,  by  reason  thereof, 
during  all  the  time  in  this  declaration  mentioned,  ought  to  have 
had,  and  still  of  right  <&c.,  a  certain  way,  for  himself  and  his 
servants,  to  go  and  pass,  on  foot  and  horseback,  and  with  horses, 
cattle,  carts,  waggons  and  other  carriages,  from  and  out  of  a  certain 
common  Queen's  highway  in  the  parish  of  Stoke-upon-Trent  through, 
over  and  along  certain  closes  of  land,  and,  amongst  others,  a  certain 
close  belonging  to  one  Amelia  Browne,  unto  and  over  a  certain 
bridge  over  a  certain  canal  called  the  Trent  and  Mersey  Canal,  and 
through,  over  and  along  certain  other  land,  unto  and  into  the  said 
farm,  lands  and  premises  of  the  plaintiff,  and  to  go  and  repass  back 
again  &c.  unto  and  into  the  said  highway,  every  year  and  at  all  times 
of  the  year,  at  his  and  their  free  will  and  pleasure,  as  unto  the  said 
farm,  lands  and  premises  belonging  and  appertaining.  And  plaintiff, 
also  during  all  the  time  aforesaid,  ought  to  have  had,  and  still  &c., 
a  certain  other  way  for  himself  and  his  servants,  to  go  &c.,  (as 
before)  from  and  out  of  a  certain  other  common  Queen's  highway,  in 
the  parish  aforesaid,  through,  over  and  along  certain  other  land 
belonging  to  one  Richard  Edensor  Heathcote,  unto  and  over 
the  said  bridge  hereinbefore  mentioned,  and  through,  over  and 
along  the  said  land  hereinbefore  secondly  mentioned,  unto  and 
into  the  said  farm,  lands  and  premises  of  the  plaintiff,  and  so 
from  thence  back  again  &c.  unto  and  into  the  said  last  mentioned 
[  '914  ]  highway,  *every  year  &c.  (as  before),  as  unto  the  said  farm,  lands 
and  premises  belonging  and  appertaining. 

The  count  then  stated:  That  defendants  were,  during  all  the 
time  hereinbefore  mentioned,  and  still  are,  the  promoters  of  a 
certain  railway  and  works,  to  wit  a  railway  and  works  authorii&ed 
to  be  by  them  made  and  constructed  in  and  by  the  North  Stafford- 
shire Railway.  Pottery  Line  Act,  1846;  and  that  defendants  did, 
after  the  passing  of  the  said  Act,  proceed  to  make  and  construct  the 
said  railway  and  works  under  and  by  virtue  of  the  powers  and 
provisions  thereof ;  and,  in  so  doing,  and  in  the  exercise  of  the  said 
powers,  and  in  the  execution  of  the  said  works  so  by  the  said  Act 
authorized  to  be  by  them  made  and  constructed,  did  afterwards, 
to  wit  on  1st  January,  1848,  and  on  divers  other  &c.,  make  and 
construct  a  certain  part  of  the  said  railway  through,  over  and  across 
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the  said  close  so  belonging  to  the  said  A.  Broome,   and  the   said      Olovku 
land    BO  belonging  to  the  said  B.  E.  Heathcofce,  respectively,  as  northStaf- 
aforesaid,  and  through,  over  and   across   the   said  several  ways    "^o^^^^hire 
in,    over  and   through   such  last  mentioned  closes   respectively,     Company. 
and  in  such  a  manner  as  greatly  to  interfere  with,  prejudice  and  ^ 

obstruct  the  beneficial  use  and  enjoyment  of  the  said  ways  by 
plaintiff  and  his  servants,  occupiers  of  the  said  mansion  house, 
farm,  lands  and  premises,  and  all  others  lawfully  using  the  said 
ways,  in  going  to  and  returning  from  the  same,  and  to  render 
the  said  ways  respectively,  and  the  said  use  thereof,  inconvenient 
and  dangerous  to  plaintiff  and  his  said  servants,  and  to  the 
said  last  mentioned  persons  and  also  &c.  (other  injury  stated, 
upon  which  nothing  turned) :  Whereby  the  value  of  the  said 
mansion  house,  farm,  land  and  premises,  whereof  plaintiff  was  so 
^seised  and  wherein  he  was  so  interested  as  aforesaid,  was  greatly  [  *9i5] 
diminished  ;  and  the  same  were,  and  from  thence  have  been,  and  still 
are,  thereby  injuriously  affected  by  the  said  execution  of  the  powers  of 
the  said  Act  of  Parliament,  and  of  the  said  works:  and  plaintiff 
thereby  sustained  damage,  and  became  and  was  entitled  to  compensa- 
tion in  respect  of  the  said  mansion  house  &c.,  and  of  his  said  interests 
therein,  so  injuriously  affected  by  the  execution  of  the  said  works 
as  aforesaid,  to  an  amount  far  exceeding  50L,  to  wit  8102.  That 
defendants  have  not,  at  any  time,  made  to  plaintiff  satisfaction 
under  the  provisions  of  the  said  Act  or  otherwise  howsoever,  in 
respect  of  such  compensation,  or  of  the  injury  and  damage  afore- 
said. And  thereupon  plaintiff,  being  so  entitled  to  compensation 
as  aforesaid,  and  then  desiring  such  compensation  to  be  settled  by 
a  jury,  afterwards,  to  wit  on  8rd  May,  1849,  gave  notice  in  writing 
of  such  his  desire  to  defendants,  as  promoters  of  the  undertaking ; 
and  then  stated,  in  and  by  such  notice,  the  nature  of  the  interest 
of  plaintiff  in  the  said  mansion  house,  &c.,  to  wit  the  said  interest 
hereinbefore  in  that  behalf  mentioned.  And  plaintiff  did,  in  and 
by  the  said  notice,  claim  compensation  in  respect  of  the  said  injury 
and  damage  exceeding  502.,  to  wit  compensation  to  the  amount  of 
8101. ;  and  did  thereby  give  notice  to  defendants  that,  unless  they 
were  willing  to  pay  the  amount  of  such  compensation  so  claimed, 
and  to  enter  into  a  written  agreement  for  that  purpose,  plaintiff 
thereby  required  that  defendants  should,  within  twenty-one 
days  after  the  receipt  of  such  notice,  issue  their  warrant  to  the 
Sheriff  of  the  county  of  Stafford  to  summon  a  jury  for  settling  the 
same  in  the  manner  provided  in  the  Lands  Glauses  Consolidation 
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Glover      Act,  1845.     That,  although  *defendants  then,  to  wit  SrdMay,  1849, 
NoBTH  staf-  received  the  said  notice,  and  although  twenty-one   days  elapsed 
'katlw™    ***®^  '^®  receipt  of  such  notice  by  defendants,   and  before  the 
cjoMPAMY.     commencement  of  this  suit,  yet  defendants  did  not,  within  twenty- 
t  *^'^  ^      one  days  after  the  receipt  by  them  of  such  notice,  or  at  any  other 
time,  issue  their  warrant  to  the  said  sheriff,  or  otherwise  take  any 
proceedings  for  settling  the  said  question  of  disputed  compensation 
in  manner  hereinbefore  mentioned,  or  otherwise  howsoever,  but 
therein  made  default.    Whereby,  and  by  the  provisions  of  the  said 
last  mentioned  Act,  defendants  then  became  and  were  liable  to  pay, 
and  ought  to  have  paid,  to  plaintiff  the  said  amount  of  compensa- 
tion so  claimed  by  him  as  aforesaid,  to  wit  the  said  sum  of  8101.,  in 
the  said  notice  in  that  behalf  mentioned.    By  reason  of  which  said 
several  premises,  and  the  said  sum  of  8101.  still  remaining  unpaid, 
an  action  hath  accrued  to  plaintiff,  under  and  according  to  the  said 
last  mentioned  Act,  to  demand  and  have  from  the  defendants  the 
said  sum  of  8102.  &c.    Yet  defendants  have  not  paid  &o. 

Plea.  That  the  said  manor  house,  farm,  land  and  premises  of 
the  plaintiff  have  not  been,  nor  are,  injuriously  affected  by  the 
execution  of  the  powers  of  the  said  Act  of  Parliament,  or  of  the  said 
works  in  the  said  declaration  mentioned,  in  manner  and  form  &c. : 
conclusion  to  the  country.     Issue  thereon. 

On  the  trial,  before  Patteson,  J.,  at  the  Staffordshire  Spring 
Assizes,  1850,  a  special  verdict  was  found,  which  was  substantially 
as  follows. 

That  the  said  James  Glover,  during  the  time  of  the  construction 
of  the  works  of  the  said  Company  hereinafter  mentioned  was,  and 
still  is,  the  owner  in  fee,  and  also  the  occupier,  of  the  lands  and 
[  *9i7  ]       premises  mentioned  *in  this  declaration,  called  Sidaway  Farm, 
which  are  situate  in  the  parish  of  Stoke-upon-Trent  in  the  county 
of  Stafford,  and  about  two  miles  from  the  town  of  Longton  in  the 
said  county ;  in  which  latter  place  J.  Glover,  during  the  time  afore- 
said, carried  on,  and  still  carries  on,  the  business  of  a  brewer. 
That  the  above  property  consists  of  a  house  suitable  for  a  gentle- 
man's residence,  and  about  sixty  acres  of  land,  within  a  ring  fence, 
comprising  pleasure  grounds,  shrubberies,  plantations,  fish-ponds 
and  gardens.     That  J.  Glover  became  the  purchaser  of  this  pro- 
perty about  twelve  years  ago,  and  shortly  afterwards  began  to 
improve  it  by  laying  out  gardens,  pleasure  grounds,  shrubberies 
and  plantations,  and  had  laid  out  in  that  manner  about  2,000/. 
before   application    was    made    to   Parliament    for  the  Act  of 
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Parliament  after  mentioned.    That,  in  the  spring  of  1847,  J.  Glover      Gloveb 
commenced  building  the  present  house  upon  the  property,  on  the  nobth'staf- 
site  vrhere  a  farm  house  had  formerly  stood.     That  the  house  was    ^r^ilway^ 
completely  finished  and  fit  for  occupation  in  the  summer  of  1849 ;     Company. 
when  J.  Glover  went  to  reside  therein,  with  his  family,  and  has 
ever  since  resided  and  still  resides  there.    That  the  whole  sums 
expended  by  J.  Glover  on  the  aforesaid  improvements,  and  in  the 
erection  of  the  said  house,  amounted  to  between  4,0002.  and  6,0002. ;  - 
of  which  about  2,000/.  was  expended  before  the  Act  was  applied  for. 
That  the  said  house  and  lands  are  approached  by  two  roads,  one 
called  the  Longton  Boad,  leading  from  Longton  aforesaid,  and  the 
other  called  the  Fen  ton  Boad,  leading  from  the  town  of  Fen  ton,  also 
in  the  said  county,  and  distant  about  one  mile  and  a  half  from  the 
said  farm.     That  the  said  roads  are  not  public  highways,  but  are 
respectively  private  roads  only,  passing  over  the  *property  of  third       f  *9is  ] 
parties  :  but  that  J.  Glover,  and  the  occupiers  of  Sidaway  Farm, 
before  and  at  the  time  of  the  making  of  the  railway  after  mentioned 
had,  and  still  have,  a  right  of  way  over  and  along  the  same,  as  appur- 
tenant to  the  said  farm,  for  passing  to  and  fro,  both  on  foot  and  with 
horses  and  carriages.   That  the  said  roads  form  the  only  access  to  the 
said  house  and  premises  of  J.  Glover,  and  are  used  by  all  persons  hav- 
ing occasion  to  go  to  or  return  from  the  same.     That  the  owner  and 
occupier  of  a  cottage  and  a  small  piece  of  land  near  to  the  said 
Sidaway  estate  has  also  a  right  of  way  to  and   from  such  cottage 
and  land  over  the  said  Longton  Boad;  and  two   other  persons, 
owners  and  occupiers  of  certain  other  adjoining  premises,  have  also 
a  right  of  way  over  the  said  Fenton  Boad.    That  the  said  property 
of  J.  Glover  is  situate  on  the  west  side  of  the  Trent  and  Mersey 
Canal ;  and  that  the  nearest  part  of  the  said  premises  is  distant 
about  four  yards  from  the  said  canal.     That  the  said  towns  of 
Longton  and  Fenton  are  situate  on   the  east   side  of  the  said 
canal ;  and  that  the  said  two  roads  converge  as  they  approach  the 
said  canal,  and,  at  the  distance  of  about  ten  yards  on  the  east  side 
thereof,  unite  and  are  continued  as  one  road  over  a  bridge  erected 
over  the  said  canal,  and  thence  to  the  said  premises  of  J.  Glover. 
That  defendants  are  the  Company  incorporated  by  an  Act  of  Parlia- 
ment passed  &c.  (9  &  10  Vict.  c.  Ixxxv.,  local  and  personal,  public), 
intituled  "  An  Act  for  making  a  Bailway  from  the  Manchester  and 
Birmingham  Bailway  at  Macclesfield  to  the  Trent  Valley  Bailway 
at  Colwich,  with  Branches  : ''  which  Act  received  the  Boyal  assent 
on  26th  June,  1846.    And  that,  in  the  course  of  1847,  the  Company 


782 


1861.    Q.  B.    16  Q,  B.  918—920. 


[b.b. 


Qlovbr 

r. 

North  Staf- 

fobd8hirk 

Railway 

Company. 

[  'gie  ] 


[  '920  ] 


proceeded  to  construct  the  railway  authorized  by  that  *  Act ;  and,  in 
so  doing,  carried  the  same  over  and  across  the  said  two  above  men- 
tioned roads  on  the  level,  and  at  a  point  a  little  to  the  east  of  the 
place  where  the  said  two  roads  unite,  and  which  is  distant  about 
one  hundred  and  fifteen  yards  from  the  nearest  point  of  the  said 
land  of  J.  Glover,  and  about  three  hundred  and  fifty  yards  from 
his  said  house.    That  the  railway,  so  made  over  and  across  the  said 
roads,  consists  of  four  lines  of  iron  rails,  which  cross  the  said  roads 
in  an  oblique  direction,  and  form  a  double  line  of  railway   for 
simultaneous  traffic  on  each  line.    That  the  said  railway  crosses 
the  said  roads  in   a  direction  nearly  north   and  south ;  and,   in 
approaching  the  said  Fenton  Boad  (which  is  the  most  northerly 
of  the  said  two  roads)  from  the  north,  passes  through  a  catting 
upon  a  curve  of  a  mile  radius ;  and  that,  at  the  distance  of  fourteen 
chains  from  the  said  Fenton  Boad  to  the  north,  the  said  cutting  is  of 
the  depth  of  fourteen  feet.     That  a  person  standing  upon  the  said 
Fenton  Boad,  at  the  point  where  the  said  railway  intersects  the 
same,  could  not  see  a  train  coming  along  the  said  railway  from  the 
north  until  it  had  reached  a  point  distant  fourteen  chains  from 
him ;  over  which  distance  a  train,  travelling  at  ordinary   speed, 
would  pass  in  seventeen  seconds.     That  a  person  standing  on  the 
Longton  Boad,  at  the  point  where  the  said  railway  intersects  the 
same,  would  first  see  a  train  coming  along  the  railway  from  the 
north  at  the  same  point  at  which  it  would  be  first  seen  from  the 
Fenton  Boad,  which  would  be  from  the  Longton  Boad  a  distance 
of  twenty  chains ;  and  that  a  train,  travelling  at  ordinary  speed, 
would  pass  over  such  distance  in  twenty -five  seconds.     That  a  person 
standing  on  the  Longton  Boad,  where  the  most  westerly  line  of 
the  railway  intersects  it,  would  *not  see  a  train  approaching  such 
last  mentioned  road  from  the  south  until  it  arrived  at  a  distance  of 
eighteen  chains  from  him  ;  whicli  last  mentioned  distance  would  be 
traversed  in  twenty-two  seconds.    There  are  no  signals  or  other 
means  of  indicating  when  trains  are  approaching  along  either  of 
the  said  lines,  except  the  noise  occasioned  by  such  trains  on  the 
railway,  or  except  any  person,  in  charge  of  such  trains,  should  give 
notice  of  their  approach  by  sounding  the  steam  whistle  which  is 
constructed  upon  every  locomotive  engine.     There  is  a  gate  on 
each  side  of  the  railway  upon  and  across  each  of  the  said  roads, 
each  of  such  gates  being  placed  at  a  distance  of  from  eight  to  ten 
yards  from  the  line  of  railway  nearest  to  it.     Such  gates  are  kept 
locked,  under  the  provisions  of  the  Act  of  Parliament ;  and  a  key  of 
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them  is  kept  by  a  servant  of  the  said  Company,  whose  business  it      Gloveb 

is  to  unlock  the  gates  when  any  person  has  occasion  to  pass  through  nobth  Staf- 

the  same,  and  who  lives  in  a  cottage  on  the  western  side  of  the    'bJ^^^^y*^ 

said  railway  at  the  point  where  the  two  roads  converge ;  which  is     Company. 

distant  one  hundred  and  thirty  yards  from  the  gate  on  the  eastern 

side  of  the  Longton  Boad,  and  one  hundred  and  three  yards  from 

the  gate  on  the  western  side  of  the  last  mentioned  road.    J.  Glover 

has  a  key  which  will  open  the  said  gates ;  as  also  have  the  said 

other  persons  respectively  hereinbefore  mentioned  as  having  a  right 

of  way  over  and  along  the  said  roads  respectively.    By  reason  and 

in  consequence  of  the  facts  hereinbefore  stated,  and  of  the  said 

execution  of  the  said  works  by  the  said  Company,  the  said  property 

of  J.  Glover  was,  before  and  at  the  time  of  the  giving  by  the  said 

J.  Glover  to  the  said  Company  of  the  said  notice  in  writing  in  the 

said  declaration  mentioned,  and  from   thence  continually  *hath       [  *U2i  j 

been,  and  still  is,  depreciated  in  value.    But  whether  &c.  (leaving 

the  question  to  the  Court  in  the  words  of  the  issue). 

Whateley,  for  the  plaintiff: 

The  property  of  the  plaintiff  has  been  "injuriously  affected," 
within  the  meaning  of  the  22nd  and  following  sections  of  the  Lands 
Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  18).  It  is  found 
that  the  land  is  depreciated  in  value. 

(Lord  Cahpbbll,  Ch.  J. :  In  some  instances,  and  they  often  are 
cases  of  great  hardship,  land  is  depreciated  in  value  without  being 
what  the  statute  terms  injuriously  affected.) 

The  Legislature  provides  for  cases  where  the  land  is  actually 
touched  and  cases  where  it  is  injuriously  affected  without  being 
touched.  Both  oases  were  similarly  provided  for  in  sect.  29  of 
stat.  6  &  7  Will.  lY.  c.  cvi.  (local  and  personal,  pubUc),  which  was 
under  discussion  in  Reg.  v.  The  Eastern  Counties  Railway 
Company  (i) ;  and  there  it  was  held  that  the  owner  of  land  was 
entitled  to  compensation  for  injury  done  him  by  lowering  a  road  on 
which  his  land  abutted,  though  the  land  itself  was  not  taken  or 
entered  upon. 

(Lord  Campbell,  Ch.  J.  :  What  are  the  clauses  in  the  general 
Acts  which  give  compensation  in  such  cases  ?) 

Sects.  6,  16,  of  the  Railways  Clauses  Consolidation  Act,  1845 
(I)  2  Q.  B.  347 ;  see  p.  360,  n. 
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GiiOYBB  (8  &  9  Yict.  c.  20) ;  the  details  are  given  in  subsequent  sections. 
NoBTH  staf-  In  Reg.  v.  Oreat  Northern  Railway  Company  (i),  compensation  was 
FORDBHiRK  giy^jj  fo^  obstructing  the  access  to  a  ferry  appurtenant  to  the  land 
of  the  claimant :  and  it  was  held  that,  the  land  lying  in  the  city  of 
Lincoln,  the  compensation  was  properly  assessed  by  *a  jury  of  the 
city,  though  the  obstruction  was  caused  by  works  not  in  the  city. 
The  same  principle  appears  in  the  judgment  in  Turner  v.  Sheffield 
and  Rotherham  Railway  Company  (2).  Rex  v.  The  London  Dock 
Company  {z),  may  seem  to  be  an  authority  against  the  plaintiff: 
but  that  case  related  to  the  obstruction  of  public  roads ;  and  on 
that  ground  it  is  distinguished  from  Reg.  v.  Oreat  Northern  Railway 
Company  (i),  in  the  judgment  of  the  Court  in  the  latter  case. 

(Patteson,  J.  referred  to  The  London  and  North  Western  Rculway 
Company  v.  Smith  (4).) 

That  case  turned  merely  upon  the  mode  of  deciding  the  legal 
right. 

(Lord  Campbell,  Ch.  J. :  The  question  as  to  that  has  been  much 
agitated  in  courts  of  equity.) 

It  has  so:  The  East  and  West  India  Docks  and  Birmingham 
Junction  Railway  Company  v.  Oattke{s),Sovth  Staffordshire  Railway 
Company  v.  Hail  (6).  But  the  present  action  raises  the  question  of 
right  of  compensation  directly :  and  there  can  be  no  doubt  that  the 
plaintiff  is  injuriously  affected  by  any  thing  which  renders  more 
inconvenient  his  use  of  a  private  right  of  way  to  his  land. 

Keating,  contra  : 

The  question  which  has  been  raised  in  the  courts  of  equity  has 
no  application  here :  it  may  be  that  a  Company,  by  summoning  a 
jury,  admit  that  some  compensation  is  due.  But  here  the  com- 
plaint is  that  the  jury  has  not  been  summoned.  The  question 
[  ♦»23  ]  *therefore  arises,  whether  there  is  any  right  to  compensation.  It 
is  undoubtedly  true  that  what  the  Company  has  done  will  incon- 
venience the  plaintiff:    and  it  is  also  true  that  lands  may  be 


(1)  80  B.  E.  203  (14  Q.  B.  25). 

(2)  62  R.  B.  656  (10  M.  &  W.  426). 

(3)  44  B.  B.  387  (5  Ad.  &  El.  163). 

(4)  1  Mac.  &  G.  216  [overruled,  eee 
note  forthooming  iu  84  B.  B.  50]. 

(5)  3  Mac.  &G.  lod. 


(6)  1  Sim.  N.  S.  373.  See  The 
Suttoti  Harbour  Improvtmmt  Company 
V.  nitchen9, 13  Beav.  408 ;  S,  C,  before 
the  Tx)rd8  Justices,  1  De  G.  M.  &  G. 
161.  Also  Jfeg,  v.  Idetrop<*iitan  CWi- 
misBtoners  o/iScwera,  1  £.  &  B.  694,  700. 
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injuriously  affected  although  they  are  not  taken  or  entered  upon.  Glover 

But,  in  order  to  constitute  such  a  case,  something  must  be  done  north  Staf- 

which  would,  if  the  party  doing  it  had  no  special  statutable  power,  'r^^^^^^ 

give  the  owner  of  the  land  a  right  of  action.  Ck)MPANT. 

(Lord  Campbell,  Gh.  J. :  That  is  a  very  fair  test.) 

Would  a  party  have  a  right  of  action  because  gates  were  put 
across  a  road  over  which  he  had  a  right  of  way,  if  a  key  were  given 
to  him  ? 

(Lord  Campbell,  Ch.  J. :  Would  he  not  ? 

Erle,  J.:  And  that  is  not  all:  the  trains  cross  the  ways,  pro- 
ducing danger  to  those  using  them :  so  that  the  case  is  as  if  a 
fierce  animal  were  placed  on  the  road.) 

The  Company  have  no  legal  right  to  use  the  railway  so  as  to  make 
the  trains  dangerous  to  the  passengers  on  the  way :  it  must  not  be 
assumed  that  they  will  do  so.  The  proper  remedy  of  the  land- 
owner is  to  insist  on  a  convenient  road  being  kept  up. 

Whateley,  in  reply,  was  stopped  by  the  Court. 

Lord  Campbell,  Ch.  J. : 

This  case  has  been  very  ably  argued.  But  it  is  clear  that  the 
plaintiff  is  entitled  to  judgment.  The  jury  find  that  the  land  is 
depreciated  in  value  ;  and  the  depreciation  is  caused  by  that  being 
done  which,  but  for  the  powers  contained  in  the  Act  of  Parliament, 
would  have  been  actionable.  That  criterion  is  very  fairly  suggested 
by  the  counsel  for  the  defendants.  No  doubt  there  may  be  loss, 
arising  from  the  construction  of  a  railway,  which  would  not 
entitle  to  compensation ;  but,  when  the  depreciation  is  caused  by 
^something  which,  as  between  the  land-owner  and  the  Company,  [  *9S^  ] 
could  be  done  legally  only  by  virtue  of  the  Act,  there  can  be  no  doubt 
that  that  is  a  case  for  compensation  under  the  provisions  of  the 
Act.  Now  here  depreciation  is  caused  by  the  erection  of  the  gates, 
which  are  obstructions  more  or  less :  and  I  should  say,  also,  by  the 
liability  of  danger  from  the  passing  of  trains. 

Pattbson,  J. : 

I  am  entirely  of  the  same  opinion.  A  very  fair  course  was  taken 
at  the  trial ;  and  the  counsel  for  the  defendants  agreed  to  admit 
that  the  property  had  been  depreciated.    I  think  it  can  hardly  be 
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WlOHTMAN,    J.  : 

I  am  of  the  same  opinion.  A  very  fair  criterion  is  suggested : 
suppose  no  Act  of  Parliament  had  passed,  and  that  had  been  done 
which  has  been  done,  would  an  action  have  been  maintainable?  I 
think  it  would,  without  going  further  than  the  erection  of  the 
gates ;  for  the  necessity  of  opening  these  gates  will  often  be  a  great 
inconvenience  to  persons  who  may  not  have  carried  the  keys  with 
them. 

Erle,  J.: 

I  agree  with  the  rest  of  the  Court  in  the  principles  which  have 
been  laid  down :  and  they  apply,  I  think,  both  to  the  erection  of 
the  gates  and  to  the  danger  produced  by  the  passing  of  the  trains. 
The  plaintiff,  instead  of  a  free  and  safe  way,  has  one  obstructed 
and  liable  to  danger. 

•  Judgment  for  plaintiff'. 

1851.  VALPY   V.   OAKELEY(l). 

JIay2^  6.  i  ^jg  q  3  941^951 ;  S.  C.  20  L.  J.  Q.  B.  380 ;  16  Jur.  38.) 

I  [  9^1  ]  Defendant  contracted  with  B.  to  sell  him  500  tons  of  iron,  to  be  deliyered 

in  parcels  at  stated  times,  and  paid  for  by  bills  at  three  months  each,  which 
were  accordingly  accepted  by  B.  and  handed  to  defendant.  The  times  for 
delivery  of  the  iron  elapsed  while  the  bills  were  current  Both  bills  were 
dishonoured  ;  and  B.  afterwards  became  bankrupt.  Part  of  the  iron  was 
never  delivered.  The  assignees  of  B.  brought  a  special  action  on  the 
contract,  claiming  the  entire  value  of  the  iron  not  delivered : 

Held,  that  they  could  recover  only  the  difference,  if  any,  between  the 
contract  price  of  the  iron,  and  the  market  price  at  the  time  of  the  breach 
of  contract  to  deliver ;  and  that  the  giving  of  the  bills  made  no  difference 
in  this  respect,  as  they  had  been  dishonoured  before  action  brought. 

Assumpsit.  The  first  count  was  upon  a  contract,  made  before 
the  bankruptcy,  for  the  sale  of  500  tons  of  pig  iron  by  the 
defendant  to  the  bankrupts  at  the  price  of  41.  per  ton,  to  be 
delivered  at  Chester  in  parcels  of  100,  200,  and  200  tons,  at  the 
times  in  the  first  count  mentioned  (2),  and  to  be  paid  for  by  the 
bankrupts  accepting  bills  to  be  drawn  by  defendant  on  them  for 
the  price  of  such  parcels  respectively  (2) :  and  it  was  alleged  by  the 

(1)  Appr.    JCx  parte   Chalmers,    lie  (2)  The   1st  count  stated  that  100 

Edwards {\SV6)  L.  R.  8  Ch.  289,  292,  42      tons  were  to  be  delivered  on  or  before 
L.  J.  Ch.  37.--A.  a  2nd  August,  1847,  and  a  bill  for  the 
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first  connt  that,  although  the  times  had  elapsed,  and  the  bankrupts       Valpy 
were  at  all  times  after  the  making  of  the  said  contract  ready  and     oakelkt. 
willing  to  receive  the  said  iron,  and  to  pay  for  the  same,  (notice  &c.), 
and  although  defendant,  at  the  times,  respectively,  when  the  iron 
sliould  have  been  delivered  and  paid  for  according  to  the  contract, 
represented  to  the  bankrupts  *that  the  iron  was  delivered,  and       [  *942  J 
although  the  bankrupts  had  accepted  the  bills  of  the  defendant  for 
the  full  amount  of  the  price,  and  although  part  of  the  iron  bad 
l)een  delivered,  yet  default  had  been  made  in  delivering  the  residue. 
There  was  a  second  count,  on  a  similar  contract,  but  on  which 
nothing  now  turns. 

Pleas  to  the  first  count.  1.  Non  asmmpsit.  2.  That  the  bank- 
rupts were  not  ready  and  willing  to  accept  &c.  8.  That  defendant 
did  not  represent  &c.  Conclusions  to  the  country.  Issues  thereon. 
There  were  other  pleas  to  this  count,  which  it  is  unnecessary  to 
state. 

On  the  trial,  before  Gresswell,  J.,  at  the  Chester  Spring  Assizes, 
1850,  a  verdict  was  taken  for  the  plaintififs  for  2,000{.,  the  damages 
laid  in  the  declaration,  subject  to  the  opinion  of  this  Court  on  a 
special  case,  the  material  parts  of  which  are  as  follows : 

The  bankrupts,  Messrs.  Boydell  and  Boper,  in  and  previous  to 
the  year  1846,  were  the  owners  of  extensive  iron  works  near  Dudley 
in  the  county  of  Worcester,  and  carried  on  business  thereat,  and 
also  as  dealers  in  iron  under  the  name  of  "  The  Oak  Farm  Iron 
Company;"  and  the  defendant  was  an  iron  master  having  also 
extensive  iron  works  in  Flintshire. 

The  case  then  set  forth  documentary  and  other  evidence  as  to 
the  contract  referred  to  in  the  declaration,  which  was  made, 
according  to  the  evidence  of  the  first  witness,  in  July,  1847,  "  for 
500  tons  at  il.  per  ton,  to  be  delivered,  100  tons  the  first  month, 
200  tons  each  succeeding  month,  to  be  drawn  for  on  the  first  of 
each  month.*' 

In  July,  August  and  September,  1847,  iron  was  delivered  by  the 

defendant  to  the  bankrupts,  and  invoices  (for  100,  200,  and  200 

tons)  were  sent  on  each  occasion.     *  Accompanying  each  invoice       [  "S^s  ] 

the  defendant  sent  to  the  bankrupts  a  bill,  drawn  by  defendant  on 

them,  for  the  price  of  the  parcel  mentioned  in  the  invoice,  which 

price   to  be  drawn  by  defendant  on  the  bankrupts  to  accept  such  bill ;  the 

that  day  ;    the  bankrupts  to  accept  residue  of  the  500  tons  to  be  delivere<l 

such  bill:  200  tons  to  be  delivered  on  on  or  before  1st  October,  1847,  and 

or  before  1st  September,  1847,  and  a  a  bill  for  the  price  drawn  on  that  day; 

bill  for  the  prioe  drawn  on  that  day ;  the  bankrupts  to  accept  such  bill. 

60—2 


78H  1851.     Q.  B.     16  Q.  B.  943—944.  fi^.n. 

Valpy       hills  the  bankrupts  accepted  and  returned  to  the  defendant     The 

o^KRLRT.     bill  for  the  price  of  100  tons,  which  bore  date  2nd  August,  1847,  for 

400/.,  was  duly  paid  at  maturity.    The  others,  for  800/.  each,  dated 

respectively  September  1st  and  October  1st,  1847,  each  at  three 

months,  were  not  paid. 

Boydell  and  Boper  were  compelled  to  call  a  meeting  of  their 
creditors  on  27th  November,  1847 ;  and  eijiat  in  bankruptcy  issued 
against  them,  11th  February,  1848. 

Before  the  bankruptcy  defendant  had  indorsed  one  of  the  bills  of 
exchange  for  800/.  to  the  Boyal  Bank  of  Liverpool,  who  were  the 
holders  thereof  for  value,  and  subsequently  proved  the  same  under 
the^a^,  but  never  received  any  dividend. 

The  defendant  was  the  holder  of  the  other  bill  for  800Z.  at  the 
time  of  the  bankruptcy;  and  he  subsequently  proved  the  same 
under  the  fiat;  but,  after  the  commencement  of  this  action 
(28rd  February,  1850),  such  proof  was  expunged  by  the  Com- 
missioner on  defendant's  application.  He  never  received  any 
dividend. 

By  a  correspondence  subsequent  to  the  bankruptcy,  which  the 
case  set  forth,  it  appeared  that,  in  February,  1849,  the  solicitors  to 
the  assignees  wrote  to  the  defendant^  stating  that  about  800  tons  of 
the  iron  for  which  the  acceptances  were  given  had  never  been 
delivered  (i),  and  requiring  delivery. 
[  944  ]  It  was  admitted  by  the  defendant,  on  the  trial,  that  there  had 

been  a  deficiency  of  iron  to  the  extent  of  185  tons»  10  cwt. ;  but  it 
was  contended  on  his  part  that  there  was  not  any  such  evidence  as 
would  support  the  special  contract  set  out  in  the  declaration,  and, 
even  if  that  were  proved,  that  the  plaintiffs  were  entitled  to  only 
nominal  damages.  It  was  further  contended  that  the  defendant 
had  proved  his  pleas,  particularly  the  2nd  and  8rd,  and  that  he 
was  entitled  to  have  a  verdict  entered  for  him  on  those  pleas. 
The  plaintiffs  contended  that  there  was  sufficient  evidence  to 
warrant  the  jury  in  finding  that  the  contracts,  as  set  out  in  (he 
declaration,  were  made ;  and  that  the  plaintiffs  as  assignees  were 

(1)  The    letter    was     as    follows:  pursuant  to  your  contract;   and  we 

•*  Dear  Sir  :  We  are  directed  by  the  have    to    infomi    you    that,    unlew 

assignees  uf  the  Oak  Farm  Company  you  do  forthwith  so    deliver  it,  we 

to  apply  to  you  on  the  subject  of  a  shall  have  to  summon  you  before  the 

quantity  of  iron  paid  for  by  the  accept-  Commissioner    of    Bankruptcy,    aod 

ances  of  the  Oak  Farm  Company,  but  shall  also  take  legal  pntceedingsagaini^ 

a  gi'eat  purt  of  which  inm,  amounting  you    to   enforce    the    contract.     We 

we  understai.d  to  upwards  of  300  tons,  are,*'  &c. 

you  have  never  delivered  to  Chester  **Stoubbrii>gb,  5th  February,  1849." 
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entitled  to  recover  from  the  defendant  the  full  price  of  the  iron       Valpy 
which  had  been  withheld  from  the  bankrupts.  -OakeVey. 

The  Court  waa  to  be  at  liberty  to  draw  such  inferences  of  fact  as 
a  jury  might  have  drawn. 

The  questions  for  the  opinion  of  the  Court  were :  Whether,  under 
the  circumstances  stated  in  the  case,  the  jury  would  have  been 
warranted  in  finding  that  the  contracts  set  forth  in  the  declaration, 
or  either  of  them,  were  made :  And,  if  the  Court  should  be  of  that 
opinion,  and  that  the  plaintiffs  were  entitled  to  judgment  in  the 
action,  then  a  verdict  was  to  be  entered  for  the  plaintiffs  for  such 
damages  as  the  Court  should  direct :  but,  if  the  Court  should  be  of 
the  contrary  opinion,  then  a  verdict  *was  to  be  entered  for  the  [  *945  ] 
defendant  on  the  plea  of  Non  assumpsit.  The  Court  was  to  direct 
how  the  other  issues  were  to  be  entered. 

Hugh  Hill,  for  the  plaintiffs  (i) : 
First :  The  contract,  as  relied  upon,  is  made  out  by  the  evidence. 
(It  is  not  thought  necessary  to  report  the  argument  on  this  point, 
which  was  given  up  by  Welsby  for  the  defendant,  on  an  intimation 
of  opinion  from  the  Court).  Secondly,  the  measure  of  damages 
must  be  the  same  as  if  the  action  had  been  brought  immediately  on 
the  expiration  of  the  three  months  in  which  the  iron  was  to  be 
deUvered.  The  dishonour  of  the  bills  could  make  no  difference. 
The  bankrupts  were  entitled,  on  giving  the  bills,  to  a  full  delivery 
of  the  iron ;  and,  if  an  action  had  been  brought  in  October,  1847, 
for  the  default,  there  could  have  been  no  set-off  on  account  of  the 
bills,  this  being  a  special  action  in  which  the  damages  are 
unliquidated :  Colson  v.  Welsh  (2).  In  HiU  v.  Smith  (a)  K.  and  M. 
paid  in  money  at  their  bankers'  for  the  specified  purpose  of  pro- 
viding for  certain  bills  drawn  upon  the  bankers  by  E.  and  M.  The 
bankers,  instead  of  so  applying  it,  placed  the  sum  to  the  credit  of 
their  own  account  with  E.  and  M.,  who  were  in  their  debt;  and,  the 
bankers  not  accepting  the  bills,  they  remained  unpaid.  E.  and  M. 
became  bankrupts ;  and,  in  an  action  of  assumpsit  by  the  assignees 
against  the  bankers  for  not  accepting,  it  was  argued  that  the  plain- 
tiffs could  recover  only  nominal  damages,  because,  *if  the  bankers  t  '946  ] 
had  accepted  and  paid  the  bills,  the  estate  would  have  been  liable 
to  them  for  the  amount  paid,  and  it  was  not,  therefore,  really 

(1)  The  caae  was  argued  on  May  2nd      Erle»  J  J. 
and    6th.      Before    Lord    Campbell,  (2)  1  Esp.  N.  P.  C.  378. 

Ch.    J.,    Patteson,    Wightman    and  (3)  67  II.  R.  436  (12  M.  &  W.  618). 
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viLFT  damnified  by  the  non-payment.  But  the  Court  of  Exchequer  held 
OAKBr.Er..  them  liable,  for  breach  of  contract,  to  the  full  amount  of  the  money 
paid  in.  And  in  Alder  v.  Keighley  (i),  under  similar  circumstances, 
the  same  Court  held  that  the  measure  of  damages  for  the  breach  of 
contract  was  the  amount  which  the  bankrupt  would  have  had  to 
receive  if  he  had  continued  solvent  and  the  contract  had  not  been 
broken.  The  present  action,  like  those,  is  on  breach  of  contract. 
The  bankrupts,  having  given  bills,  were  not  in  the  situation  of  a 
vendee  who  still  has  the  purchase  money  in  his  hands,  and,  if  the 
goods  are  not  delivered,  may  purchase  others  at  the  market  price. 
That  the  bills  were  not  paid  can  be  ground  only  for  a  gross  claim. 
Dutch  V.  Wan-en  (2)  shows,  both  that  a  special  action  lies  for  non- 
performance of  the  contract,  though  if  money  had  passed  an  action 
would  likewise  have  lain  for  money  had  and  received;  and  also 
that  the  damages  must  be  estimated  as  at  the  time  when  the 
contract  should  have  been  performed. 

Welsby,  contra : 

It  is  true  that  the  ultimate  loss  to  the  estate  is  not  the  proper 
criterion  of  the  damage.  But  the  defendant  stood  in  the  situation 
of  an  unpaid  vendor ;  and  the  measure  of  damage  was  the  difference 
between  the  contract  price  of  the  goods  and  the  price  at  which  the 
vendees  might  have  bought  in  the  market  at  the  time  when  the 
[  '947  ]  contract  was  broken,  or  within  a  *reasonable  time  after.  And  it 
does  not  appear  in  this  case  that  there  was  any  difference.  HiU  v. 
Smith  (3)  was  a  case  distinguishable  from  the  present.  There  the 
bankers  who  were  defendants  had  been  guilty  of  a  gross  fraud  and 
misapplication,  by  which  the  bankrupts  and  their  assignees  were 
deprived  at  once  of  a  sum  of  money  paid  into  the  Bank,  and  to 
which  the  bankrupts  were  at  that  time  entitled.  So  in  Alder  v. 
Keighley  (1)  the  defendant  had  appropriated  a  sum  of  money,  pro- 
ceeds of  a  bill,  which  sum  the  bankrupt  was  at  that  time  entitled 
to,  and  which  the  assignees,  as  representing  him,  might  justly  claim 
afterwards.  Here,  at  the  time  of  the  breach  of  contract,  nothing 
had  occurred  but  the  giving  of  the  bills ;  and  this  cannot  affect  the 
case,  as  the  bills  proved  valueless.  It  is  admitted  on  the  other  side 
that  there  can  be  no  set-off  on  account  of  the  bills:  the  only 
effectual  remedy  the  defendant  can  have  is  by  reducing  the  claim  of 

(1)  71B.  E.  692(15M.  &W.  117).  (3)  67    E.  E.  436    (12    M.  A  W. 

(2)  2  Burr.  1010;  cited  in  Moses  \\      618). 
Mcui/erlan. 
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the  vendees  to  the  loss  actually  sustained  by  them,  they  having  in       valpt 
reality  paid  nothing ;  for  that  was  the  state  of  things  at  tlie  time  of     qakelet. 
the  bankruptcy,  to  which  the  Court  must  look. 

(Patteson,  J. :  As  soon  as  the  bankrupts  discovered  that  the  goods. 
were  not  fully  deUvered,  they  were  entitled  to  sue.  You  say  that, 
if  the  discovery  be  not  made  till  the  bills  are  dishonoured,  nothing 
can  be  recovered.) 

That  is  so.  In  Dutch  v.  Wairen  (i)  the  decision  turned  merely 
on  the  measure  of  damages,  without  reference  to  bankruptcy  or 
non-performance  of  contract. 

(Lord  Campbell,  Ch.  J.  :  You  say  that  the  case  here  would  have 
been  plain  if  the  bankrupts  had  promised  to  pay  by  bills  and  had 
given  none ;  and  that  the  fact,  as  proved,  is  ^substantially   the       [  *9^8  ] 
same.) 

It  is.  If  the  damages  given  were  more  than  nominal,  the  plaintiffs 
would,  in  effect,  recover  upon  the  dishonoured  bills.  It  is  conceded 
that  the  finding  on  the  second  and  third  issues  must  be  for  the 
plaintiffs. 

HiH,  in  reply : 

The  defendant  is  not  in  the  same  situation  as  if  no  bills  had  been 
given.  Here  is  an  entire  contract  for  500  tons  of  iron,  to  be  paid 
for  by  three  bills.  One  bill  is  honoured  ;  another  is  proved  against 
the  estate  of  the  bankrupts  :  the  third  is  in  the  hands  of  the  defen- 
dant, who  elected  to  prove,  though  he  has  since,  without  the 
concurrence  of  the  assignees,  caused  the  proof  to  be  expunged. 
Nothing  has  been  paid  on  the  latter  bills;  but  there  may  be  a 
dividend  hereafter.  If  this  action  had  been  brought  while  the 
bills  were  current,  the  vendees  would  have  been  entitled  to  the  value 
of  the  undelivered  iron  :  and  the  case  here  is  the  same.  To  resist 
the  claim  of  the  vendees,  the  defendant  should  have  been  able  to 
place  them  in  statu  quo :  this  being  impracticable,  the  defendant 
cannot  avail  himself  of  the  bills  either  as  a  defence  or  in  mitigation 
of  damages. 

(Patteson,  J. :  The  bills  could  not  have  been  returned,  because 
part  of  the  iron  had  been  delivered.) 

(1)  2  Burr.  1010. 
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Yalpt       That  is  so.     Sapposing  that  the  bankrupts   coald  be  sued  upon 

Oakelkt.     ^^6  I)^11b  after  the  determination  of  this  cause,  they  could  not  in 

that  action  have  the  benefit  of  any  allowance  now  made  in  damages 

by  reason  of  the  dishonour.     The  plaintiffs  are  clearly  entitled  to 

recover  in  this  action  for  damages  :   Marzetti  v.   Williams  (i) ;  and 

[  ♦949  ]  Thoi-pe  V.  ITwrpe  (2)  and  Colson  v.  Welsh  (s)  (cited  in  *Hill  v. 
Smith  (4) )  show  that  the  extent  to  which  they  can  recover  may 
depend  on  the  form  of  action. 

(WiGHTMAN,  J. :  If  the  bills  were  dishonoured  while  the  iron  was 
in  transitu,  could  not  the  vendor  stop  the  transit  ? 

Lord  Campbell,  Gh.  J. :  The  transit  continuing  till  the  goods 
are  all  actually  received,  though  after  the  time  bargained  for.) 

The  question  of  stoppage  in  transitu  turns  upon  equitable  rights, 
which  may  not  determine  the  present  case. 

Lord  Campbell,  Ch.  J. : 

The  plaintiffs  are  entitled  to  recover  on  the  issue  upon  Non 
€issiijnpsit.  It  is  admitted  that  there  was  evidence  of  a  contract ; 
and  we  have  the  powers  of  a  jury.  The  question  then  remains  as 
to  the  amount  of  damages :  and  I  think  these  must  be  only 
nominal.  Justice  requires  such  a  decision ;  and  I  rejoice  that  the 
law  confirms  it.  I  do  not  find  fault  with  Hill  v.  Smith  (4)  and 
Alder  v.  Keighley  (6),  or  with  any  other  authority  cited.  But  we 
must  here  look  to  the  time  of  the  bankruptcy.  At  that  time  bills 
given  for  the  iron  were  outstanding.  While  current,  they  were 
payment.  When  dishonoured  they  were  waste  paper;  it  was  as  if 
no  bill  had  been  given.  It  is  allowed  that,  if  the  contract  had  been 
to  pay  by  bills,  and  the  vendees  had  given  no  bill,  they  could  not 
have  recovered  the  full  value  of  the  iron  not  delivered,  but  only  the 
difference  between  the  market  price  at  the  time  of  the  breach  of 
contract  to  deliver,  and  the  price  contracted  for.  It  would  be  as  if 
the  payment  had  been  to  be  made  in  ready  money,  and  no  money 
had  been  paid.  The  parties  here  are  in  the  same  situation  as  if  no 
bills  had  been  given,  or  the  contract  had  not  been  to  pay  in  bills. 
[  ^950  ]  And,  there  *being  no  difference  shown  between  the  market  price  at 
the  time  of  default  and  the  contract  price,  the  vendees  could  have 
recovered   only  nominal   damages;  no  more,   therefore,   can  the 

(1)  35  B.  R  329  (1  B.  &  Ad.  415).  (4)  67  R.  B.  436  (12  M.  &  W.  618). 

(2)  3  B.  &  Ad.  580.  (5)  71  E.  B.  592  (15  M.  &  W.  117). 
(•O  1  Efc«p.  N.  P.  C.  378. 
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assignees.     The  case  rests  upon  the  principle  of  stoppage  in  transitu ;       Valpy 
a  right  which  may  be  exercised  where  bills  have  been  given  for  the     OAKEnKr. 
goods,  and  are  dishonoured. 

Pattbson,  J. : 

The  question  here  is,  whether  the  assignees  can  recover  the  value 
of  the  iron  not  delivered.  No  difference  between  market  and 
contract  price  has  been  shown.  Bills  were  given,  but  had  been 
dishonoured  before  the  bankrupts  enforced  their  remedy  for  the 
non-delivery  of  the  goods.  Then  the  case  is  the  same  as  that  of  an 
ordinary  action  for  non-delivery  where  the  price  of  the  goods  has 
not  varied.  If  the  bills  had  been  current  when  the  action  was 
brought,  the  case  would  have  been  different.  As  soon  as  the  bills 
became  payable  the  situation  of  the  parties  was  altered :  and  the 
position  of  the  assignees  is  the  same  as  that  of  the  bankrupts. 
The  cases  in  the  Exchequer  which  have  been  referred  to  were  not 
between  vendors  and  vendees,  but  were  cases  in  which  money,  or 
an  order  for  money,  had  been  given  for  a  specific  purpose,  which 
the  party  receiving  had  undertaken  to  fulfil,  but  had  not  done  bo; 
and  the  Court  held  that  such  party  was  bound  to  perform  his 
contract,  and  that  the  assignees  might  recover  for  the  non- 
performance, because  the  bankrupt  might.     That  is  not  so  here. 

Wiohtman,  J. : 

There  was  nothing  here  to  take  away  the  lien  of  an  unpaid  vendor 
upon  the  goods  not  yet  delivered.  While  the  bills  were  running, 
the  case  would  *be  different ;  but  here  the  bills  were  dishonoured  [  *»6i  ] 
before  there  had  been  a  delivery  of  the  goods  in  question.  Then 
the  vendor's  lien  attached  ;  it  did  not  dissolve  the  original  contract ; 
but  the  vendees  could  not  recover  the  value  of  the  goods :  the  only 
question  was,  whether  there  had  been  any  difference  between  the 
market  and  the  contract  price. 

Erlb,  J.  concurred. 

Verdict  to  be  entered  for  plaintiff's  with  Is.  damages. 
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1861.       WATKIN8  V.   The    GREAT   NORTHERN    RAILWAY 

^JH"'  company. 

[  *6*  ]  (16  a  B.  961—970;  S.  C.  20  L.  J.  Q.  B.  391 ;  15  Jur.  1127.) 

Case,  for  obstructiou  by  defendants,  a  Bailway  Ck>mpauy,  of  plaintiff's 
private  right  of  way.  No  special  damage  was  alleged.  Plea,  justifying 
under  the  special  Act  of  the  Company  (the  Great  Northern  Bailway  Act| 
1846,)  and  the  other  Acts  therewith  incorporated.  Beplication,  that  the 
way  was  a  road  within  the  provisions  of  the  Railways  Clauses  Consolidation 
Act,  1845  (8  &  9  Vict.  c.  20),  and  that  defendants  had  interfered  with  the 
same  within  the  meaning  of  that  Act,  and  had  not  caused  a  sufficient  road 
to  be  made  in  its  stead,  as  required  by  the  Act : 

Held,  on  demurrer  to  the  replication,  that  the  Bnilways  Clauses  Con- 
solidation Act,  1845,  takes  away  the  common  law  right  of  action  for  an 
interference,  imder  the  powers  of  a  Bailway  Company,  with  a  private  rig^t 
of  way,  except  when  special  damage  has  been  siistained. 

Case.  The  first  coant  charged  that,  before  and  at  the  several 
times  of  the  committing  of  the  grievances  &c.,  plaintiff  was  in 
possession  and  occupation  of  a  certain  messuage  and  dwelling-house, 
with  the  appurtenances,  as  tenant  thereof  for  a  term  of  years, 
whereof  divers,  to  wit  eighty,  years  are  unexpired  ;  and,  by  reason 
thereof,  plaintiff,  before  and  at  the  said  times  when  &c.,  was 
entitled  to  the  right  of  way  after  mentioned  over  the  road  after 
alleged  to  have  been  interfered  with :  that  is  to  say,  plaintiff  then 
had,  and  of  right  ought  to  have  had,  and  still  &c.,  a  certain  way  from 
and  out  of  the  same  messuage  and  dwelling-house  with  the  appur- 
tenances, unto,  into,  through,  over  and  along  a  certain  other  close 
and  private  way,  in  the  county  of  Middlesex,  to  wit  in  the  parish  of 
Saint  Mary  Islington,  called  and  known  as  Almina  Boad,  and  from, 
along  and  out  of  the  same,  unto  and  into  a  certain  common  public 
Queen's  highway  in  the  county  aforesaid ;  and  so  back  again,  from 
the  last  mentioned  highway,  unto,  into,  through,  over  and  along 
the  said  other  close  and  private  way  last  mentioned,  and  from 
thence  unto  and  into  the  said  messuage  and  dwelling-house  with 
the  appurtenances,  for  the  plaintiff  and  his  family  and  servants, 
[  *9H2  ]  occupiers  *of  the  same  messuage  and  dwelling-house  with  the 
appurtenances,  and  for  others,  to  go,  return,  pass  and  repass,  on 
foot  and  with  horses,  carts,  and  other  carriages,  every  year,  and  at 
all  times  &c.,  as  to  the  same  messuage  and  dwelling-house,  with  the 
appurtenances,  belonging  and  appertaining.  And  whereas  the  said 
other  close  and  private  way  called  Almina  Boad  abutted  upon,  and 
led  in  a  straight  course  from,  the  said  messuage  &c.,  unto  and  into 
the  said  common  public  Queen's  highway,  and  the  plaintiff,  as  such 
occupier  as  aforesaid  of  the  said  messuage  &c.,  had,  by  means  of  the 
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said  first  mentioned  way  or  road,  called  Almina  Boad,  a  direct, 
ready  and  commodious  way  from  the  said  messuage  &c.  to  the  said 
common  public  Queen's  highway,  which  same  direct,  ready  and 
commodious  way,  and  the  use  thereof,  to  which  the  said  plaintiff 
was  so  entitled  as  aforesaid,  was,  before  and  at  the  said  several 
times  when  &c.,  of  great  value  to  the  plaintiff,  to  wit  of  the  value  of 
600i. :  Yet  the  defendants  &c.  (alleging  an  interference). 

Count  2.  That,  plaintiff,  before  and  at  the  time  of  the  com- 
mitting &c.,  was,  and  thence  hitherto  hath  been,  and  still  is,  law- 
fully possessed  of  the  said  messuage  and  dwelling-house,  with  the 
appurtenances,  in  the  first  count  mentioned  ;  and,  by  reason  thereof, 
plaintiff,  during  all  the  time  aforesaid,  ought  to  have  had,  and  still 
of  ri^ht  &c.,  a  certain  way,  that  is  to  say  the  way  described  in  that 
count,  as  to  the  said  messuage  and  dwelling-house  of  plaintiff  with 
the  appurtenances  belonging  and  appertaining:  Yet  defendants, 
well  knowing  &c.,  but  wrongfully  intending  to  injure  plaintiff  in 
that  behalf,  and  to  deprive  him  of  the  use  and  benefit  of  the  said 
last  mentioned  way,  whilst  plaintiff  was  so  ^possessed  &c.,  and  so 
entitled  to  the  said  way  as  aforesaid,  to  wit  on  1st  January,  1848^ 
and  on  divers  other  days  &c.,  wrongfully  and  injuriously  stopped  up 
and  obstructed  the  said  last  mentioned  way :  And  plaintiff,  by  means 
thereof,  could  not,  during  the  time  aforesaid,  nor  can  he,  have  or 
enjoy  the  said  last  mentioned  way,  as  he  of  right  ought  to  have  done, 
and  otherwise  might  and  would  have  done,  and  hath  been  and  is 
deprived  of  the  use,  benefit  and  advantage  thereof. 

Plea  to  the  second  count.  That  defendants  are  the  Company 
incorporated  by  the  Great  Northern  Eailway  Act,  1846  (9  &  10 
Vict.  c.  Ixxi.,  local  and  personal,  public),  and  the  promoters  of  the 
undertaking  therein  mentioned :  and  that,  before  and  at  the  time 
of  the  passing  of  the  said  Act,  certain  plans  and  sections  of  the 
undertaking,  to  wit  the  railway,  therein  mentioned,  showing  the 
line  and  levels  thereof,  and  also  books  of  reference  containing  the 
names  of  the  owners,  lessees  and  occupiers,  or  reputed  owners,  &c., 
of  the  lands  through  which  the  same  was  intended  to  pass,  had  been 
and  were  deposited  with  the  clerks  of  the  peace  of  divers  counties, 
and,  amongst  others,  with  the  clerk  of  the  peace  for  Middlesex. 
That  the  said  close,  in  and  along  which  the  said  way  in  the  last 
count  mentioned  is  so  claimed  as  aforesaid,  was  in  the  line  and 
upon  the  lands  delineated  on  the  said  plans,  and  described  in  the 
said  books  of  reference.  Whereupon  defendants  afterwards,  to  wit 
on  the  days  and  times  in  the  last  count  mentioned,  for  the  purpose 
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of  making  and  constructing  the  said  railway,  and  under  and  by 
virtue  of  the  powers  and  provisions  in  the  said  Act  and  in  the  Acts 
of  Parliament  therewith  incorporated  contained,  entered  upon  the 
last  mentioned  ^close,  and  did  then  make  and  construct  the  said 
railway  in,  over  and  across  the  same,  and  upon,  over  and  across  the 
said  way,  doing  as  little  damage  as  could  be :  as  they  lawfully  &c. : 
and  did  thereby  necessarily  stop  up  and  obstruct  the  said  way : 
which  are  the  same  &c.    Verification. 

Beplication.  That  the  said  way  in  the  last  count  and  in  the  plea 
mentioned  was  and  is  a  road  within  the  intent  and  meaning  of  the 
Railways  Glauses  Consolidation  Act,  1845  ;  and  that  defendants, 
in  and  by  so  entering  upon  such  close  in  the  plea  mentioned,  and  in 
so  making  and  constructing  the  said  railway  in,  over  and  across 
the  same,  and  upon,  over  and  across  the  said  way,  rendered  the 
same  way  impassable  to  all  persons  whomsoever,  and  thereby  inter- 
fered with  such  way  within  the  intent  and  meaning  of  the  aforesaid 
statute.  And  plaintiff  further  says  that  defendants  did  not,  at  any 
time  before  they  commenced  such  operation  as  aforesaid,  or  before 
they  so  constructed  the  said  railway  in,  over  and  across  the  said 
close  and  way,  cause,  nor  have  they  hitherto  caused,  a  sufficient 
road  to  be  made  instead  of  the  road  so  interfered  with  as  aforesaid. 
Verification. 

General  demurrer.    Joinder. 


[  ♦965  ] 


Phipson,  for  the  defendants  : 

Upon  the  face  of  the  second  count,  the  injury  complained  of  is 
one  for  which  the  Bailways  Glauses  Consolidation  Act,  1845,  pro- 
vides a  remedy  by  compensation,  in  sect.  16,  the  amount  of  which 
is  to  be  ascertained  in  a  manner  prescribed  by  the  statute  itself. 
The  plaintiff,  therefore,  is  confined  to  this  statutory  remedy,  and 
cannot  recover  at  common  law.  If  the  count  had  averred  special 
damage  by  the  Company's  interference  and  neglect  to  give  a  substi- 
tuted "^^road,  he  might  then  have  brought  an  action,  under  sect.  55  (i). 
But  no  special  damage  is  averred ;  and  the  plaintiff  must  follow 
the  course  prescribed  by  sects.  16,  43,  44,  which  were  framed  with 


(1)  Stat  8  &  9  Vict.  c.  20,  s.  55, 
enacts  that,  '*  If  any  party  entitled  to 
a  right  of  way  over  any  road  so  inter- 
fered with  by  the  Company  shall  suffer 
any  special  damage  by  reason  that  the 
Company  shall  fail  to  cause  another 
sufficient  road  to  bo  made  before  they 
interfere  with  the  existing  road,  it  shall 


be  lawful  for  such  party  to  recover  the 
amount  of  such  special  damage  from 
the  Company,  with  costs,  by  action  on 
the  case  in  any  of  the  superior  Courts,'* 
and  that,  whether  he  shall  have  sued 
for  the  penalty  before  mentioned  (s.  54), 
or  not ;  and  without  prejudice  to  his 
right  so  to  do. 
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a  view  of  preventing  Railway  Companies  from  being  harassed  by  Watkimb 

actions  at  law,  and  of  giving  a  shorter  and  simpler  remedy  to  the  great 

aggrieved  parties.    It  is  consistent  with  the  count  that  the  plaintiff  ^^^'u-waT 

may  have  had  several  other  roads  besides  the  one  interfered  with.  Company. 

(Lord  Campbell,  Ch.  J.:  If  the  power  be  conditional,  and  the 
condition  be  not  performed,  there  is  a  prirnd  facie  right  of  action.) 

Reg.  V.  Scott  (i)  is  distinguishable.  That  was  a  case  of  indictment 
against  a  Railway  Company  for  having,  under  the  powers  of  their 
private  Act,  interfered  with  a  public  highway.  But  the  Railways 
Clauses  Consolidation  Act  creates  a  distinction  between  private  and 
public  roads,  by  giving,  in  sect.  55,  a  peculiar  and  exclusive  remedy 
for  special  damage  in  respect  of  a  private  way. 

Fortesaie,  contra  : 

It  has  been  assumed,  on  the  other  side,  that  the  enactment  of  a 
statutory  remedy  for  a  particular  class  of  injuries  takes  away  the 
common  law  right  of  action  in  respect  of  them.  That  is  not  so. 
When  both  the  particular  class  of  injuries  and  the  remedy  pre- 
scribed are  the  creatures  of  the  statute,  there  is  no  other  form  of 
remedy  than  that  which  the  statute  provides ;  *but  here  the  I  *966  ] 
description  of  injury  complained  of,  and  the  common  law  right  ot 
action  in  respect  of  it,  existed  before  the  statute;  the  statutory 
remedy  is,  therefore,  cumulative  and  not  exclusive. 

(Lord  Campbell,  Ch.  J. :  A  stoppage  of  a  public  highway  gave 
a  right  of  action  at  common  law.) 

It  gave  the  right  of  action  to  any  party  showing  special  damage. 

(Lord  Campbell,  Ch.   J. :   What  do  you   say  is  the  effect  of 
sect.  55  ?) 

Simply  that,  where  there  is  special  damage,  the  plaintiff  may  sue  in 
respect  of  it. 

(Lord  Campbell,   Ch.   J. :    If  he   could   sue,   as  you  contend, 
without  special  damage,  a  fortiori  he  could  sue  when  it  did  exist.) 

The  work  of  course  cannot  be  executed  without  some  obstruction 

being  produced  :  the  obstruction  itself  may  therefore  be  compatible 

with  the  exercise  of  the  statutory  powers :  but  sect.  55  provides 

(1)  6I3L  R.  309  (3^Q.  B.  643). 
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that,  although  this  be  bo,  still,  where  special  damage,  the  resnlt  of 
such  obstruction,  can  be  shown,  an  action  will  lie. 


[967] 


(Lord  Campbell,  Ch.  J. 
sect.  55  gives  the  remedy.) 


That  is  scarcely  the  case  in  which 


There  is  no  right  to  make  the  road  except  under  the  statute ;  and 
that  right  is  conditional:  the  condition  not  being  performed,  the 
Company  are  not  within  the  authority  of  the  statute,  and  can  no 
more  justify  the  act  than  any  private  individual  could.  There  is  no 
instance  of  a  common  law  right  being  taken  away  by  statute  except 
by  express  words.  And,  before  the  statute,  any  obstruction  of  the 
road,  however  slight,  would  give  a  right  of  action. 

(Lord  Campbell,  Ch.  J. :  The  case  described  in  sect.  55  would,  at 
common  law,  be  the  foundation  for  an  action ;  that  is,  where  the 
Act  has  not  been  complied  with.) 

It  is  rather  where  it  has  been  insufficiently  complied  with  ;  the 
clause  would  hardly  apply  to  a  case  where  there  has  not  been  even 
a  colourable  compliance. 

Phipson,  in  reply : 

No  doubt  the  language  of  sect.  55  is  obscure ;  but  it  must  be 
construed  with  a  view  to  the  general  bearing  and  effect  of  all  the 
incorporated  statutes,  taken  as  a  code.  The  only  complaint  in  the 
replication  is,  that  a  sufficient  road  was  not  substituted;  if  the 
defendants  had  taken  issue  upon  that  fact,  the  sufficiency  would 
have  been  the  only  question  raised  at  the  trial.  Crisp  v.  Bunbury  (i) 
is  an  authority  for  the  defendants. 

Lord  Campbell,  Ch.  J. : 

I  think  that  on  this  demurrer  the  defendants  are  entitled  to 
judgment.  They  have  certainly  done  wrong  in  stoi)ping  up  the 
road  before  another  sufficient  road  is  made  ;  but  the  question  now 
is.  What  is  the  remedy  for  that  wrong?  The  statute  has  provided 
a  remedy  by  compensation  according  to  the  statutory  mode:  has 
the  Legislature  gone  beyond  that,  and  confined  the  remedy  to  this 
mode  ?  If  it  has  not,  the  common  law  remedy  remains.  When  I 
look  at  sect.  55,  it  appears  to  me  to  indicate  a  clear  intention  that, 
except  in  the  case  where  there  is  special  damage,  the  statutory 


(1)  34  B.  B.  747  (8  Bing.  894). 
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remedy  is  to  be  the  only  one.  What  could  be  meant  but  that  the 
action  should  be  maintainable  in  the  single  case  of  special  damage 
being  suffered  ?  Without  that  enactment,  there  would  have  been  a 
common  law  remedy  in  such  a  case  :  must  not  the  section,  then,  be 
understood  as  limiting  the  remedy  by  action  to  the  single  case 
where  special  damage  has  been  suffered  ? 

Pattbson,  J. : 

The  distinction  between  this  case  and  Reg.  v.  Scott  (i)  is  obvious. 
That  case  was  tried  four  years  before  the  passing  of  the  Bailways 
Clauses  Consolidation  Act.  The  defendants  there  sought  to  show 
that  *what  they  had  done  was  legal  within  sect.  97  of  the  special 
Bailway  Act,  6  &  7  Will.  IV.  c.  cxi.  The  Company  were  bound,  at 
their  own  expense,  to  make  a  road  as  convenient  as  that  which  they 
obstructed ;  and  a  remedy  was  provided  for  the  case  of  their  not 
making  such  a  road.  The  Company  not  having  made  such  a  road, 
it  was  held  that  they  were  indictable  for  the  obstruction  of  the 
other,  because  they  had  not  done  that  which  authorized  them  to 
make  the  obstruction.  It  was  contended  that  they  ought  to  have 
been  indicted  for  not  making  the  new  road  ;  but  after  consideration 
we  held  that  the  common  law  remedy  remained,  because  they  had 
not  established  a  title  to  make  the  obstruction.  But  here  the 
question  is,  whether  the  Bailways  Clauses  Consolidation  Act,  1845, 
limits  the  common  law  right  of  action.  Sect.  16  gives  the  defen- 
dants power  to  construct  their  railway  across  the  road  :  then 
sect.  53  enacts  that  in  such  case,  before  they  commence  the  opera- 
tions, they  shall  construct  a  sufficient  road,  to  be  substituted 
Then,  by  sects.  54,  55,  if  they  do  not  construct  such  road  before  they 
interfere  with  an  existing  private  road,  they  shall  forfeit  202.  a  day 
to  the  owner  of  such  road  ;  and  further,  if,  in  consequence  of  such 
faUure,  the  party  entitled  to  the  right  of  way  suffers  special  damage, 
he  may  sue  in  an  action  on  the  case,  whether  the  penalty  has  been 
sued  for  or  not.  The  question  is,  whether  these  three  sections  do 
not,  in  effect,  oust  the  party  of  his  common  law  remedy.  I  think 
it  would  be  strange  if  we  did  not  so  construe  them.  First,  there  is 
a  general  power;  then  there  is  a  provision  that,  on  exercising  such 
power,  certain  things  are  to  be  done ;  and  that,  if  they  are  not  done, 
and  special  damage  act  rue  in  consequence,  the  Company  are  to  be 
liable  to  be  proceeded  against  in  a  particular  mode,  *and  therefore  in 
no  other.  The  plea  to  the  second  count  sets  up  the  Parliamentary 
(1)  61  B.  E.  309  (3  Q.  B.  643). 
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power;  the  replication  shows  that  no  sufficient  road  has  been 
sabstituied,  but  does  not  show  special  damage.  I  think  that,  as 
the  true  construction  is  to  hold  the  right  of  action  limited  except  in 
a  particular  case,  and  that  case  is  not  shown  to  have  occurred,  the 
defendants  are  not  liable  to  this  action. 

WlOHTMAN,  J. : 

The  plaintiff  makes  a  complaint,  not  showing  special  damage ; 
the  defendants  justify  under  the  Act.  The  Act  gives  them  the 
power  to  do  what  they  liave  done,  provided  they  first  make  a  road ; 
the  replication  says  that  they  have  not  made  Huch  road :  and  the 
question  is,  Whether  the  action  is  maintainable  without  special 
damage.  No  doubt  the  plaintiff  is  entitled  to  compensation ;  but 
the  question  is,  Whether  his  common  law  remedy  is  taken  away. 
This  turns  on  sect.  55 :  the  road  is  not  made ;  but  no  special 
damage  is  done.  Mr.  Fortescue  says  that  the  common  law  right  of 
action  is  not  taken  away,  for  want  of  express  words  to  that  effect. 
It  seems  to  me  that  it  is  taken  away,  by  necessary  implication. 
For,  if  without  special  damage  the  plaintiff  could  maintain  the 
action,  d  fortiori  he  could  do  so  with  special  damage ;  and  then  the 
provision  would  be  unnecessary.  Mr.  Fortescue  suggests  that 
sect.  55  applies  only  to  the  case  where  there  has  been  a  road  made, 
but  not  a  sufficient  one  ;  I  think  it  cannot  be  so  confined. 

Erle,  J. : 

On  this  record  it  appears  that  the  defendants  have  obstructed  a 
right  of  way  in  the  exercise  of  the  powers  given  them  under 
stat.  8  &  9  Vict.  c.  20 ;  *and  no  special  damage  appears  to  have 
been  done.  The  question  is,  Whether,  under  such  circumstances, 
an  nction  on  the  case  is  maintainable.  Now,  sect.  6  enacts  that  the 
power  given  to  the  Company  by  the  special  Act  shall  be  subject  to 
the  provisions  of  the  Lands  and  Railways  Glauses  Consolidation 
Acts,  1845;  imd  that  all  owners  of  lands  which  are  injuriously 
affected  shall  have  full  compensation.  Then  follows  what  appears 
to  me  absolutely  to  take  away  the  common  law  right  of  action,  the 
enactment  that,  except  where  it  is  otherwise  provided  by  the  general 
or  special  Act,  the  amount  of  compensation  shall  be  ascertained  as 
provided  by  the  Lands  Clauses  Consolidation  Act,  1845.  The 
provisions  referred  to  give  the  compensation  by  means  of  a  warrant 
issued  to  a  jury,  and  other  modes  different  from  a  common  law 
action.     Then,  was  this  a  wrong  arising  from  the  exercise  of  powers 
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given  by  the  Act?  The  Act  does  give  the  power  in  terms,  by 
sect.  16.  Another  way  is  to  be  set  out  out,  but  not  always ;  only 
where  there  is  damage  or  inconvenience  (1).  For  compensation  the 
party  is  to  go  before  a  jury  or  umpire,  under  the  Acts.  The 
Company  are  liable  to  a  penalty  if  the  road  is  obstructed  before  a 
sufficient  road  is  substituted ;  and,  furthermore,  the  party  entitled 
to  the  right  of  way  may  bring  an  action  if  he  suffers  special 
damage.  He  now  claims  to  bring  an  action  without  having  suffered 
special  damage.  I  think  the  6th  section,  coupled  with  the  clauses 
which  provide  for  compensation,  expressly  takes  away  the  right  to 
sach  an  action  ;  and  sect.  66  takes  it  away  by  implication. 

Judgment  for  defendants. 
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COLLETT   V.  The   LONDON  and  NOKTH  WESTERN 
RAILWAY  COMPANY  (2). 

(16  Q.  B.  984—990 ;  S.  C.  20  L.  J.  Q.  B.  411 ;  15  Jur.  1053.) 

Declaration,  in  case,  alleged  that  defendants  were  the  proprietors  of  the 
London  and  North  Western  Bailway,  and  of  certain  carriages  &c.  used  by 
them  on  the  same ;  that  the  mails  from  L.  to  T.,  among  others,  had  been 
required  to  be,  and  were,  carried  by  defendants  in  and  on  the  said  railway, 
pursuant  to  stat.  1  &  2  Yict.  c.  98 :  that  plaintiff  was  an  officer  of  the  Post 
Office  whom  the  Postmaster-Oeneral  had  reasonably  required  defendants  to 
carry  and  convey  in  and  upon  the  carriage  conyeying  the  said  mails,  and 
defendants  were  then  carrying  and  conveying  plainti£f,  as  such  officer,  in 
.a  carriage  of  defendants  on  the  said  railway,  in  which  carriage  the  mails 
were,  and  plaintiff,  then  being  such  officer,  and  as  such  officer,  was  lawfully 
in  the  said  carriage :  and  thereupon  it  became  the  duty  of  defendants  to 
use  proper  care  and  skill  in  carrying  and  conveying  plaintiff :  yet  defen- 
dants did  not  use  due  and  proper  care  and  skill  in  carrying  and  conveying 
plaintiff,  but  neglected  so  to  do ;  and  took  so  little  care,  and  so  negligently 
and  unskilfully  conducted  themselves  in  and  about  the  carrying  and  con- 
veying plaintiff,  and  in  conducting,  &c.  the  carriage  in  which  he  then  was 
as  aforesaid,  and  the  engine  and  other  carriages  on  the  said  railway,  that 
the  said  carriage  received  a  concussion,  whereby  plaintiff  was  injured  &c. 
(allegation  of  special  damage) : 

Held,  on  demurrer,  that  by  stat.  1  &  2  Vict.  c.  98,  a  duty  was  imposed 
on  defendants  to  use  proper  care  and  skill  in  conveying  plaintiff,  as  alleged 
in  the  declaration,  and  that  they  were  liable  to  plaintiff  in  an  action  on  the 
case  for  injury  sustained  by  him  through  their  neglect  to  use  such  care 
and  skiU. 

Case.  The  declaration  charged  that  whereas  the  said  Company, 
before  and  at  the  time  of  the  committing  of  the  grievances,  &c., 
were  the  owners  and  proprietors  of  the  London  and  North  Western 


(1)  Sect.  53. 

(2)  Expl.   Eoit  Indian   Ry.   Co,   Y. 

B.B. — ^YOL.  LXXXIII. 
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Railway,  and  of  certain  carriages  and  locomotive  engines  used  by 
them  for  the  carriage  and  conveyance  of  passengers,  goods  and 
chattels  upon  and  along  the  said  railway  from  London  to  divers 
other  places,  and,  among  such  places,  to  Tam worth,  and  from  the 
places  aforesaid  to  London,  for  hire  and  reward  to  them  &c.  And 
that,  before  and  at  the  time  of  the  committing  &c.,  to  wit  on  &c.,  the 
mails  or  post-letter  bags  from  London  to  Tamworth,  among  others, 
had  been  required  to  be,  and  were,  carried  by  defendants  in  and  on 
the  said  railway,  pursuant  to  the  provisions  of  an  Act  of  Parliament 
entitled  "  An  Act  to  provide  for  the  conveyance  of  the  *mails  by 
railways  "  (1)  :  that  plaintiff,  before  and  at  the  time  &c.,  was  an 
officer  of.  the  Post  Office,  whom  the  Postmaster-General  had  reason- 
ably required  of  the  defendants  that  they  should  take  up,  carry  and 
convey  in  and  upon  the  carriage  conveying  the  said  mails  or  post- 
letter  bags,  and  defendants  had  then  taken  up  and  were  then  carrying 
and  conveying  plaintiff  as  such  officer  in  and  upon  a  carriage  on  the 
said  railway,  in  which  carriage  the  said  post-letter  bags  then  were ; 
and  plaintiff,  then  being  such  officer,  and  as  such  officer,  then  was 
lawfully  in  and  on  the  said  last  mentioned  carriage  as  such  officer : 
And  thereupon  it  became  and  was  the  duty  of  defendants  to  use 
due  and  proper  care  and  skill  in  and  about  the  carrying  and  con- 
veying plaintiff :  Yet  defendants,  not  regarding  their  said  duty  in 
that  behalf,  did  not  use  due  and  proper  care  or  skill  in  and  about 
the  carrying  and  conveying  the  plaintiff,  but  omitted  and  neglected 
so  to  do,  and  then  took  so  little  and  such  bad  care,  and  so  negligently 
and  unskilfully  conducted  themselves  in  and  about  the  carrying  and 
conveying  plaintiff  in  his  said  journey,  and  in  conducting,  managing, 
and  directing  the  carriage  in  which  plaintiff  then  was  as  aforesaid, 
and  the  engine  to  which  the  same  was  then  attached,  and  certain 
other  carriages  of  the  defendants  then  on  the  said  railway,  and  the 
said  railway  itself,  that,  by  means  of  the  premises,  and  by  and  through 
the  mere  carelessness,  negligence,  and  improper  conduct  of  defen- 
dants in  that  behalf,  the  said  engine  which  was  then  drawing  the 
said  carriage  in  which  plaintiff  was  such  passenger  was  run  and 
driven  with  great  violence  upon  and  against  a  certain  other  'train 
of  the  defendants,  then  being  negligently,  carelessly  and  improperly 
on  and  upon  the  said  railway  in  the  way  of  the  said  first  mentioned 
engine ;  and  thereby  the  said  carriage  in  which  the  plaintiff  then 
was  such  passenger  received  a  sudden  and  violent  concussion,  and 
the  plaintiff  thereby  became  and  was  thrown  and  cast  with  great 

(1)  1  &  2  Vict,  c  98. 
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violence  upon  and  against  divers  parts  of  the  said  last  mentioned 
carriage^  &c.,  whereby  plaintiff  not  only  became  and  was  greatly 
hurt,  &c.    Damage  general  and  special  was  then  averred. 

Demurrer,  assigning  for  causes :  That  it  is  not  stated  with 
certainty  that  the  railway  was  a  public  railway,  or  a  railway  over 
or  in  respect  of  which  the  public  had  any  right  or  interest,  or  that 
defendants  were  public  or  common  carriers ;  or  how  or  by  whom 
the  said  supposed  mails  or  post-office  bags  had  been  required  to  be 
carried  by  the  defendants ;  or  that  any  and  what  facts  existed  under 
or  by  virtue  of  which  the  said  mails,  or  post-office  bags  had  been, 
or  could  be  required  to  be,  or  were,  carried  by  the  defendants 
pursuant  to  the  supposed  statute ;  or  what  kind  of  officer  of  the 
Post  Office  the  plaintiff  was  before  or  at  the  time  of  the  committing 
&c. ;  or  by  what  right  or  authority,  or  on  what  grounds,  the  Post- 
master-Oeneral  had  required  of  the  defendants  as  in  the  declaration 
mentioned,  or  what  facts  existed  giving  the  Postmaster-General 
such  right  or  authority ;  or  how,  or  under  what  facts,  or  by  reason 
of  what  grounds  or  circumstances,  the  Postmaster-General  had 
reasonably  required  as  in  the  declaration  alleged;  and  that  the 
said  allegation  of  "  reasonably  required  "  is  a  conclusion  of  law 
without  sufficient  premises ;  and  that  the  facts  and  circumstances 
from  which  the  said  supposed  duty  in  the  declaration  mentioned  is 
supposed  to  *have  arisen  or  did  arise  are  not  stated  with  sufficient 
or  any  certainty :  and  that  the  declaration  is  in  other  respects  &c. 
Joinder. 
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Cowling,  for  the  defendants : 

The  Company  have  entered  into  no  contract  with  the  plaintiff : 
if  there  be  a  contract,  it  is  between  the  Company  and  the  Post- 
master-General, and  arises  under  the  provisions  of  stat.  1  &  2  Vict, 
c.  98. 


(LoBD  Campbbll,  Ch.  J. :  There  is  of  course  a  duty  cast  upon  the 
Company  to  carry  out  safely  whatever  they  are  bound  by  statute 
to  carry  at  all.) 

The  question  is:  To  whom,  and  in  respect  of  whom,  is  that  duty 
to  be  performed  ?  Here  is  a  duty  arising  from  an  implied  contract, 
as  from  the  express  contract  in  Boorman  v.  Brown  (l) ;  and,  that 


(1)  61  B.  B.  287  (3  Q.  B.  All,  in 
Ex.  Ch.,  reversiug  the  judgment  of 
Q.  B.  in  Boorman  y.  Brown).    Judg- 


ment of  Ex.  Oh.  affirmed  in  Dom. 
Proc.  Brown  v.  Boorman,  65  K.  E.  1 
(llCL&Pin.  1). 
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contract  being  with  the  Postmaster-General,  it  is  towards  him  that 
the  duty  to  carry  safely  is  to  be  observed.  By  sect.  1  of  stat.  1  &  2 
Yict.  c.  98,  the  arrangements  for  the  conveyance  of  the  mails  are 
to  be  made  by  the  various  Bailway  Companies  to  the  satisfaction, 
and  subject  to  the  regulation,  of  the  Postmaster-General.  Sect.  6 
declares  him  to  be  the  person  who  is  to  remunerate  the  Companies ; 
and  by  sect.  8  he  has  the  power  of  determining  their  services  at  six 
months'  notice.  The  Company,  therefore,  under  the  statute,  enter 
into  an  implied  contract  to  carry  safely  according  to  the  directions  of 
the  Postmaster-General.  There  is  no  allegation  that  the  defendants 
did  not  do  this. 


(Lord  Campbell,  Ch.  J. :  Could  it  be  said  that  the  sheriff  of 
the  county,  who  had  to  convey  the  Judges  of  Assize,  enters  into  a 
[  •OHS  J      contract  with  *them  to  carry  them  safely  ?) 

(Erle,  J. :  In  Langridge  v.  Levy  (i)  an  action  was  brought  in  the 
form  of  case,  upon  a  breach  of  duty  arising  out  of  an  implied 
contract,  and  the  plaintiff  recovered.  On  error  in  the  Exchequer 
Chamber  (2)  the  judgment  was  affirmed.  The  contract  there  was 
not  directly  with  the  plaintiff;  but  the  plaintiff  recovered  because 
the  defendant  knew  that  the  plaintiff  was  to  use  the  article  sold 
which  did  the  mischief.) 

There  was  no  such  knowledge  here.  In  Howard  v.  Shepherd  (3)  it 
was  intimated  that  the  plaintiff's  right  of  action  in  Lei^  v.  Lang- 
ridge (2)  rested  on  the  actual  fraud  practised  by  the  defendant :  in 
that  view  the  case  is  inapplicable  to  an  action  arising  upon  contract. 
If  this  were  a  contract  with  each  person  in  the  service  of  the  Post- 
master-General who  makes  use  of  the  Company's  carriages,  the 
Company  would  be  placed  in  a  situation  of  great  hardship.  They 
would  be  liable  to  an  action  from  each  one  of  them  who  happened 
to  suffer  any  damage  while  in  the  carriages. 

(Lord  Campbell,  J. :  You  admit  that  it  is  their  duty  to  carry  : 
is  it  not  their  duty  to  carry  safely  ?) 

It  would  be  manifestly  unfair  to  make  the  Company  liable  for 
accidents  which  perhaps  might  occur  from  the  improper  manner 
in  which  the  persons  in  question  made  use  of  the  conveyance 
provided. 

(1)  46  R.  R.  689  (2  M.  &  W.  619).  (3)  9  C.  B.  297,  322 ;   see  Gerhard 

(i)  Levy  V.  LangHdge,  61  R.  R.  620       y.  Bate9,  2  E.  &  B.  476. 
4  M.  A  W.  337). 
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(LoBD  Campbell,  Ch.  J. :  Of  course  if  the  accident  occurred 
through  the  plaintiff's  own  negh'gence,  he  would  have  no  right 
of  action. 

WiGHTMAN,  J. :  Suppose  the  averment  here  had  been  that  it  was 
the  duty  of  the  Company  to  carry  with  due  *skill  according  to  the 
orders  of  the  Postmaster-General.) 

The  defendants  would  not  have  had  a  locus  standi.  But  here  it 
does  not  appear  that  they  did  not  carry  with  due  skill  according  to 
the  orders  of  the  Postmaster-General.  There  is  nothing  to  show 
that  the  van  containing  the  letters,  the  only  part  of  the  train  in 
respect  of  which  their  obligation  to  the  Postmaster-General  exists, 
was  injured  by  the  collision. 

Bramwell,  contrd,,  was  stopped  by  the  Court. 

LoBD  Campbbll,  Ch.  J. : 

I  am  of  opinion  that  there  is  no  difficulty  in  the  question  which 
has  been  raised.  The  allegation  that  it  was  the  duty  of  the  Com- 
pany to  use  due  and  proper  care  and  skill  in  conveying  is  admitted. 
That  duty  does  not  arise  in  respect  of  any  contract  between  the 
Company  and  the  persons  conveyed  by  them,  but  is  one  which  the 
law  imposes :  if  they  are  bound  to  carry,  they  are  bound  to  carry 
safely  ;  it  is  not  sufficient  for  them  to  bring  merely  the  dead  body 
to  the  end  of  the  journey.  They  must  exercise  a  reasonable  care 
in  performing  the  duty  which  is  cast  upon  them  by  the  Act :  if  the 
plaintiff  has  been  injured  through  the  want  of  such  reasonable  care, 
he  has  a  right  of  action. 

Pattbson,  J. : 

The  plaintiff's  right  to  sue  arises,  not  from  any  particular  contract 
with  the  defendants,  but  from  their  general  duty  to  carry  the  mails 
and  officers.  The  only  contract  which  could  exist  in  the  contract 
as  to  remuneration  which  might  arise  under  sect.  6.  It  has  been 
contended  that,  if  there  is  any  contract  on  the  part  of  the  defen- 
dants, it  is  with  the  Postmaster-General.  But  there  is  certainly  a 
duty  imposed  upon  them  in  respect  *of  the  plaintiff,  to  convey 
safely  :  and  it  would  be  strange  if  the  Postmaster-General  is  to  sue 
for  an  injury  to  the  plaintiff  caused  by  the  neglect  of  this  duty. 
Such  injury  is  properly  the  subject  of  an  action  on  the  case  by  the 
plaintiff. 
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WlOHTMAN,  J.  : 

It  was  clearly  the  daty  of  the  defendants  to  convey  safely,  as 
alleged;  and  that  duty  does  not  arise  from  any  contract,  but  is  cast 
upon  them  by  stat.  1  &  2  Vict.  c.  98. 

Erlb,  J. : 

The  defendants  have  a  public  duty  to  perform  in  conveying  the 
servants  of  the  public  safely :  the  plaintiff  has  been  injured  by 
their  neglect  in  the  performance  of  that  duty,  and  has  a  right  of 
action  in  consequence. 

,  Judgment  for  plaintiff. 


1861. 
May  7. 

[  1012  ] 


KEG.   V.   CHAELESWORTH. 

(16  Q.  B.  1012—1021  ;  S.  C.  3  Cox,  0.  C.  174.) 

By  Act  of  Parliament,  an  ancient  highway,  running  over  land,  the 
property  of  S.,  was  made  turnpike.  On  each  side  of  the  road,  after  the 
passing  of  the  Act,  collieries  were  worked  by  S. ;  and  he  had  from  time  to 
time  made  railways  and  tram  roads  across  the  highway,  for  conveyance  of 
the  coals  to  and  from  the  collieries,  and  to  an  adjoining  navigable  river. 
In  1  &  2  Geo.  IV.  a  new  Turnpike  Act  passed,  for  repairing  the  same  high- 
way. After  the  passing  of  this  Act,  8.  continued  one  of  the  former  tnun 
roads,  and  made  new  rail  and  tram  roads  across  the  highway  for  the  same 
purpose  as  before.  By  a  clause  in  this  Act,  a  penalty,  recoverable  on  sum- 
mary conviction,  was  imposed  on  any  person  who  should  make  any  rail  or 
tram  road  upon  or  across  the  said  turnpike  road  *'  without  the  consent  of 
the  said  trustees,  or  legal  authority,"  or  should  continue  such  rail  or  tram 
road  after  such  consent  should  be  withdrawn.  On  indictment  against  S. 
for  a  nuisance  in  making  and  continuing  one  of  his  said  rail  roads  after  the 
passing  of  the  last -mentioned  Act : 

Held,  that  such  making  and  continuing  were  an  indictable  nuisance,  and 
that  no  inference  to  the  contrary  could  be  drawn  from  the  facts  of  the  case, 
or  the  woi*ds  of  the  last  Act 

To  do  the  work  complained  of,  the  turnpike  road  was  dug  into,  but  filled 
up  again,  and  restored  to  its  former  state,  except  that  the  rail  or  tram  rcMid 
remained,  forming  a  groove  of  wood,  adapted  to  the  wheels  of  carriages, 
and  which  groove  was  siuik  in  the  road,  and  did  not  anywhere  rise  above 
its  level : 

Held,  after  a  general  verdict  of  Guilty,  that  the  Goxtbt  could  not  (on  a 
special  case  empoweiing  them  to  draw  inferences  as  a  jury)  pronounce  the 
injury  created  by  this  work  too  slight  and  uncertain  to  be  a  subject  of 
indictment. 

Indictment  for  nuisance  to  a  road  in  the  parish  of  Bothwell  in 
the  West  Biding  of  Yorkshire,  described  as  the  Queen's  common 
highway  used  for  all  the  liege  subjects  &c.,  as  well  on  foot  as  with 
their  horses,  coaches,  carts  and  carriages,  to  go,  return  &c.  The 
first  count  charged  the  committing  of  the  nuisance  by  fixing  and 
placing  pieces  of  timber  in  and  across  the  highway,  and  continuing 
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the  same  &c.,  whereby  the  said  highway  was  obstructed:  the  second        Krg. 
count,  by  digging  trenches  and  holes  in  and  across  the  said  high-     charlrs- 
way,  and  continuing  the  same  &c.,  by  reason  whereof  the  Queen's       worth. 
^subjects  could  not  go,  return,  &c.,  without  great  peril  and  danger      [  *iois  ] 
of  their  lives :  to  the  great  damage  and  common  nuisance  &c. ; 
to  the  evil  example  &c. ;  and  against  the  peace  &c.    Plea :  Not 
guilty.     On  the  trial,  before  Cress  well,  J.,  at  the  Yorkshire  Spring 
Assizes,  1851,  a  verdict  for  the  Crown  was  taken  by  consent,  subject 
to  the  opinion  of  this  Court  upon  a  special  case,  which  was  stated 
as  follows. 

This  indictment  was  preferred  by  the  trustees  of  the  Leeds  and 
Wakefield  turnpike  road,  across  a  portion  of  which,  at  or  near 
a  place  called  Bothwell  Haigh,  is  a  tram  road  made  and  continued 
by  the  defendants  in  manner  after  stated,  which  making  and 
continuing  forms  the  charge  in  the  indictment.  The  Leeds  and 
Wakefield  road  was,  previous  to  1758,  an  ancient  common  high- 
way forming  part  of  a  highway  from  Leeds  to  Sheffield.  The  part 
in  question  then  ran  though  property  belonging  to  ancestors  of  the 
present  Lord  Stourton,  who  were  also  lords  of  the  manor ;  which 
property  has  descended  to  and  is  now  vested  in  him ;  and  he  is 
now  lord  of  the  manor.  At  this  time,  therefore  (as,  prior  to  1758, 
it  belonged  to  his  ancestors),  the  property  on  each  side  of  the  road 
at  the  point  in  question  belongs  to  the  present  Lord  Stourton. 

In  1758  an  Act  of  81  Oeo.  II.  (c.  68)  was  passed  **  for  repairing 
the  road  from  Leeds  to  Sheffield,  in  the  county  of  York."  By  and 
under  that  Act  the  road  from  Leeds  to  Wakefield,  as  a  portion  of 
the  Leeds  and  Sheffield  road,  became  a  turnpike  road.  By  certain 
Acts,  passed  from  time  to  time,  and  recited  in  an  Act  of  2  Geo.  IV. 
hereinafter  next  referred  to,  the  Act  of  81  Geo.  II,  was  continued : 
and  finally  the  Act  of  2  Geo.  lY.  (i),  intituled  "  An  *Act  for  amending  [  *ioi4  ] 
and  repairing  the  road  from  Leeds  to  Wakefield,  in  the  county  of 
York,*'  was  passed  ;  and  under  that  the  prosecutors  are  constituted 
trustees  of  the  Leeds  and  Wakefield  road.  (Any  of  the  Acts  might 
be  referred  to  by  either  party  as  forming  part  of  the  case.)  On  the 
east  side  of  the  road  at  the  point  in  question,  and  about  a  mile 
distant  from  it,  is  the  river  Aire,  a  navigable  river,  affording  a 
means  for  conveying  to  various  markets  the  produce  of  the 
collieries  which  lie  on  each  side  of  the  road.  There  are  many 
collieries,  not  only  at  Bothwell,  but  also  at  Lofthouse  and  other 
places  on  each  side  of  the  Leeds  and  Wakefield  road ;  those  on  the 
(1)  1  &  2  Geo.  IV.  c.  v.,  local  and  personal,  public. 
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Rbg.        west  side  being  separated  from  the  navigation  by  the  road  and 
Cif  ARLB8.     such  land  as  intervenes  between  its  east  side  and  the  river. 
WORTH.  rp^Q  qI  j.Jj^  defendants,  John  Charlesworth  Dodgson  Gharlesworth 

and  Joseph  Gharlesworth,  at  the  time  when  the  said  tram  road  was 
made  by  them  as  after  mentioned,  rented  from  Lord  Stoorton  the 
collieries  on  each  side  of  the  road,  under  a  lease  dated  Ist  March, 
1848,  whereby  he  demised  the  collieries  and  all  rights  incident 
thereto  belonging  to  him  :  and  the  other  two  defendants  were  their 
servants,  acting  for  them,  and  under  their  orders. 

From  the  year  1820  to  the  date  of  the  last  mentioned  lease, 
Messrs.  Charlesworth  had  rented  the  same  collieries  from  Lord 
Stourton,  by  lease  containing  a  similar  demise.  Up  to  their  first 
tenancy,  and  for  above  thirty  years  previously,  certain  Messrs. 
Fenton  had  rented  from  Lord  Stourton  the  same  collieries  with  the 
rights  incident  thereto,  under  a  similar  demise  to  that  contained  in 
the  said  lease  to  Messrs.  Gharlesworth.  During  the  time  that  the 
Messrs.  Fenton  held  the  said  collieries,  but  previous  to  the  passing 
of  the  Act  of  2  Geo.  IV.,  they  had  and  made  tram  roads  of  wood  or 
[  ^1015  ]  rail  roads  of  iron  *over  and  across  the  said  turnpike  road  from 
Lord  Stourton's  land  on  the  one  side  to  his  land  on  the  other,  at  a 
short  distance  from  the  part  now  in  question,  for  the  purpose  of 
carrying  coals  from  the  west  side  of  the  road  to  corresponding 
tram  roads  or  rail  roads  on  the  east  side  which  communicated  with 
the  river  Aire ;  and  they  varied  the  situations  of  such  tram  roads 
or  rail  roads,  and  crossed  the  road  at  new  points,  as  new  pits  were 
opened  on  the  west  side  of  the  road.  When  Messrs.  Charlesworth 
took  their  first  lease  in  or  about  1820,  they  found  one  of  these 
tram  roads  or  rail  roads  in  existence  near  the  place  in  question ; 
and,  after  paying  Messrs.  Fenton  a  valuation  for  the  materials, 
took  possession  thereof  and  used  it  during  their  lease  for  their 
own  purposes.  During  the  continuance  of  the  lease  to  Messrs. 
Charlesworth,  and  about  the  time  of  the  passing  of  the  Act  of 
2  Geo.  IV.,  the  said  Messrs.  Charlesworth  made  a  new  tram  road  or 
rail  road  on  opening  a  new  pit  on  the  west  side  of  the  road,  and 
carried  it  across  the  road  near  the  place  in  question,  still  retaining 
the  tram  road  which  existed  when  they  took  the  lease.  For  some 
four  years  prior  to  the  making  of  the  tram  road  now  in  dispute, 
they  had  ceased  to  work  pits  on  the  west  side  of  the  road :  but, 
recently  before  the  present  indictment  was  preferred,  they  com- 
menced operations  there  again,  when  it  became  important  to  them 
for  Ihe'^purpose  of  carrying  away  the  coals  to  make  a  rail  road  or 
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tram  road  across  the  turnpike  road.     Up  to  this  period  neither         Rko. 
Messrs.  Fenton  nor    Messrs.   Gharlesworth    had  ever    asked  or     charlbs- 
obtained  any  consent  from  the  trustees  of  the  road,  or  any  one  on       worth. 
their  behalf,  for  using,  maintaining,  or  making,  or  continuing,  any 
tram   road  or  rail  road  which  during  the  continuance  of  their 
respective  leases  *they  had  so  used,  maintained,  made  and  con-      [  *ioi6  ] 
tinned.      The  case  then   stated   that,  on   28rd  November,  1848, 
Messrs.  Gharlesworth  received  a  letter  from  the  solicitors  to  the 
trustees  (which  the  case  set  forth),  complaining  of  the  increased 
traffic  on  part  of  the  road  by  the  conveyance  of  coal  for  which  no 
tolls  were  received;  and  concluding  :  ''We  are  also  given  to  under- 
stand that  you  are  contemplating  to  lay  a  line  of  railway  across 
the   turnpike  road.    We  have  therefore  to  request  that  no  steps 
may  be  taken  to  carry  this  into  effect  until  the  consent  of  the 
trustees    has    been   obtained."     Messrs.    Gharlesworth,   however, 
instructed  the  other  defendants  to  make  the  tram  road  in  question 
across  the  road ;  and  by  the  latter  (under  the  directions  and  by  the 
authority  of  the  former)  the  work  complained  of  in  the  present 
indictment  was  done. 

In  order  to  make  the  tram  road  or  rail  road  across  the  road,  it 
was  necessary  to  dig,  and  the  parties  making  it  did  dig,  into  the 
road :  but  no  more  was  done  by  them  in  making  it  than  was 
necessary  for  that  purpose;  and  all  was  left  in  good  order  for 
traffic,  except  so  far  as  the  tram  road  or  railroad  itself,  when  laid 
down,  may  be  considered  by  the  Gourt  to  constitute  an  injury  or 
nuisance.  The  tram  road  or  rail  road  in  question  is  made  of  wood 
sunk  into  the  road,  grooved  for  the  wheels  of  coal  waggons,  and  the 
highest  part  thereof  on  a  level  with  the  road. 

A  complaint  was  laid  by  the  trustees  before  justices  in  Petty 
Sessions,  under  the  Act  of  2  Geo.  IV.  (l) ;  but  *they  dismissed  the      [  •Jo*^  ] 

(1)  Stat.  1  &  2  Geo.  IV.  c.  v.  b.  72,  or  sides  thereof,"  Ac.  "to  the  pre- 

enacts:    '*That  if   any  person  shall  judice,    annoyance,    or    inteiTuption 

(among  other  injuries  and  nuisances  of   persons    travelling    and    passing 

which  are  specified)  **make  or  cause  thereon,"    ''every  such  person  shall 

to  be  made,  any  iron  rail  road  or  tram  forfeit  and  pay  (over  and  above  the 

road,  upon  or  across  the  said  road,  damage,  if  any  occasioned)  any  sum 

without  the  consent  of  the  said  trustees,  not     exceeding    3/.    for   every  such 

or  legal  authority,  or  shall  continue  offence;    (and    in   any  such  case  of 

or  not  remove  such  rail  road  or  tram  rail  roads  or  tram  roads,  every  day's 

road,  after  such  consent  shall  be  with-  continuance  thereof  after  notice  shall 

drawn  or  discontinued  ;  or  shall  lay  be  deemed  a  fresh  offence)  to  be  levied, 

any  piece  of  timber"  &c.  **or  other  recovered,"  &c.  **in  manner"  &c.  (by 

matter  or  thing  whatsoever,  on  any  distress  and    sale   under  warrant  of 

part  of  the  said  road,  or  on  the  side  a   justice    on    summary    conviction : 
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Rbg.        charge,  considering  that  they  ought  not  to  exercise  their  jurisdiction, 

Chablbs-     a  claim  of  right  having  been  made. 

WORTH.  ^Ijq  Court  ^erQ  ^  (j^^w  such  inferences  from  the  facts  as  a  jury 

might.  The  question  for  their  opinion  was,  if,  under  the  circum- 
stances, this  indictment  could  be  maintained.  If  the  Court  should 
hold  that  it  could,  the  verdict  was  to  stand ;  otherwise,  a  verdict  of 
Not  guilty  to  be  entered. 

TomLimon  was  to  have  argued  for  the  Crown :  but  the  Court 
called  upon 

Hardy ^  for  the  defendants : 

This  case  is  within  the  principle  on  which  the  Court  acted  in 
Rex  V.  Tindali  (i).  The  defendants  there  had  erected  piles,  con- 
nected by  planks,  in  the  harbour  of  Scarborough,  and,  on  indict- 
ment for  a  nuisance,  the  jury  found,  specially,  that  "by  the 
L  ^1018  ]  defendants'  works,  the  harbour  is  in  some  extreme  cases  ^rendered 
less  secure."  Lord  Dbnman,  Ch.  J.,  delivering  the  judgment  of 
the  Court,  said  that  this  expression  conveyed  to  the  mind  "  that  the 
defendants'  works,  even  when  other  causes  concur  with  them  and 
produce  their  worst  result,  do  but  diminish  the  security  of  the 
harbour,  possibly,  in  the  least  possible  degree,  on  very  rare 
occasions,  and  under  undefined  circumstances :  "  and  he  added 
'*  Now,  without  deciding  at  all  how  far  the  conduct  of  the  defen- 
dants could  under  the  circumstances  be  justified,  if  their  works  of 
themselves  injured  the  harbour  or  rendered  it  insecure,  or  even  if, 
combined  with  other  things,  they  had  that  effect  generally,  we  think 
that  the  jury  must  be  taken  to  ask  by  their  special  verdict  for  our 
decision,  whether  such  consequences  as  are  therein  stated  must 
amount  to  a  nuisance.  We  do  not  think  that  they  must,  but  hold, 
on  the  contrary,  that  no  person  can  be  made  criminally  responsible 
for  consequences  so  slight,  and  uncertain,  and  rare,  as  are  stated 
by  this  verdict  to  result  from  the  works  of  the  defendants." 

(WioHTMAN,  J. :   The  case,  here,  does  not  state  how  little  the 
nuisance  is  which  the  works  occasion.) 

sect.  65) :  **  and  such  offenders  shall  which  shall  be  settled  or  ascertained 

also  pay  to  the  said  trustees,  or  their  by  the  justice  or  justices  of  the  peace 

treasurer  or  treasurers,  or  one  of  them,  by  or  before  whom  such  offender  shall 

such  sum  of  money  as  shall  he  a  full  he  convicted.*' 

satisfaction  for  the  damage  so  done,  (1)  46  B.  B.  426  (6  Ad.  &  £L  143). 
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The  Court  may  determine  this  as  a  jury.    Bex  v.  Russell  (l)  can  no         Khg. 
longer  be  relied  on  as  an  authority :  but  the  question  here  is  not  of     cuarlks- 
a  balance  between  injury  and  benefit :  the  tram  roads  are  useful      worth. 
for  the  passage  of  carts,  which  must  cross  the  turnpike  road  from 
the  coalpits  :  and  they  cause  no  sensible  injury. 

(LoBD  Campbell,  Ch.  J. :  Do  you  claim  a  power  to  dig  in  the 
highway  for  the  purpose  of  laying  down  rails  ?) 

Stat.  1  &  2  Geo.  IV.  c.  v.  s.  72,  renders  it  penal  to  make  any  rail- 
way or  tram  road  across  the  turnpike  road  **  without  the  consent  of 
*the  said  trustees,  or  legal  authority."  If  such  laying  down  were  [  *1019] 
necessarily  a  nuisance,  the  trustees  could  not  give  consent.  That 
is  the  only  legal  authority  under  the  statute;  if  a  legal  autho- 
rity prior  to  the  statute  is  looked  for,  it  can  be  derived  only 
from  the  original  right  of  the  land  owner,  and  the  Court  may 
presume  that  the  dedication  to  the  public  was  qualified  by  a 
reservation  in  his  favour.  The  freehold  in  a  turnpike  road 
remains  in  the  land  owner,  subject  to  the  public  easement. 

(Lord  Campbell,  Ch.  J. :  The  House  of  Lords  held  so  in  a  case 
which  was  before  them  about  three  years  ago.) 

And,  if  the  land  owner  retained  a  way-leave  over  the  road  for  the 
use  of  his  adjoining  property,  he  would  naturally  retain  it  in  the 
form  most  suitable  to  the  purpose  according  to  modem  practice, 
that  is,  by  means  of  rail  and  tram  roads.  Reg.  v.  Chorley  (2) 
affords  an  instance  of  a  public  right  of  way  subservient  to  an 
anterior  private  one.  The  mode  in  which  the  common  easement 
of  a  way-leave  for  conveyance  of  coals  may  be  enjoyed  was  discussed 
in  Dand  v.  Kingscote  (3),  where  Lord  Abikobr  said  (4) :  "I  do  not 
see  why,  if  the  party  has  the  right  of  way,  he  cannot  lay  down  iron 
rails  upon  it." 

(Lord  Campbell,  Ch.  J. :  You  contend,  not  only  for  a  right  of 

way,  but  for  a  right  to  make  as  many  tram  roads  as  may  suit  you. 

There  are  cases  of  gates  across  public  roads  ;  but  none  of  a  power 

to  erect  such  gates  at  pleasure.    As  to  the  authority  of  the  trustees, 

an  Act  of  Parliament  might  empower  them  to  license  what  would 

otherwise  be  unlawful.) 

(1)  30  B.  B.  432  (6  B.  &  C.  666).  (2)  76  B.  B.  330  (12  Q.  B.  515). 

See  Bex  Y.  Ward,  43  B.  R  364  (4  Ad.  (3)  56  B.  B.  560  (6  M.  &  W.  174). 

«  £1.  884).  (4)  56  B.  R  at  p.  570(6  M.  &  W.  187). 
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Heo.        In  point  of  fact  Lord  Stourtou,  here,  has  used  the  rights  complained 
Charles-     of  during  sixty  years,  and  ^has  varied  the  directions  of  the  tram 
WORTH.       roads  across  the  turnpike  road,  without  any  interference  by  the 
trustees  until  now. 

Tomlinson,  contra,  was  not  heard. 

Lord  Campbell,  Gh.  J. : 

Mr.  Hardy  has  argued  this  case  extremely  well :  but,  in 
the  first  place,  I  think  we  must  take  the  acts  here  done  to 
be  a  nuisance.  The  description  given  of  the  formation  of  the 
rail  and  tram  roads  is:  (His  Lordship  read  it  from  the  case; 
ante,  p.  809).  That,  of  necessity,  leads  to  considerable  incon- 
venience to  travellers,  and,  if  done  without  authority,  would  be  a 
subject  of  indictment.  Then  it  is  argued  that  a  right  has  been 
reserved  by  the  land  owner  to  make  as  many  rail  and  tram  roads  as 
he  pleases  in  all  time  to  come,  for  the  convenient  use  of  his  coal 
pits.  But,  if  this  would  be  a  nuisance,  there  could  be  no  such 
right  reserved.  No  authority  has  been  cited  for  the  reservation  of 
a  right  infuturo  to  put  up  as  many  gates  or  make  as  many  tram- 
ways as  the  land  owner  thinks  proper.  No  such  reservation  could 
exist,  if  the  acts  would  be  a  nuisance.  I  am  sorry  if  our  decision 
tends  to  inconvenience:  but  the  trustees  have  power  under  the 
Act  of  1  &  2  Geo.  IV.  to  allow  these  works  if  they  think  fit. 

Pattbson,  J. : 

We  must  consider  these  works  to  be  a  nuisance ;  and  we  cannot 
suppose  a  reservation  of  right  so  large  as  that  claimed ;  that  Lord 
Stourton's  tenants  should  make  as  many  tramways  across  this  road 
as  they  please.  Under  the  local  statute  the  trustees  may  consent 
[  *io2i  ]  to  the  making  of  these  rail  or  tram  roads  ;  but,  if  *they  are  made 
without  such  consent,  or  continued  after  it  is  withdrawn,  a 
penalty  is  incurred ;  and  the  incurring  of  this  does  not  make  the 
proceeding  less  a  subject  of  indictment. 

WiGHTMAN,  J. : 

These  works  are  primd  facie  a  nuisance.  The  case  does  not  show 
to  what  extent  they  are  so :  but  no  authority  is  adduced  to  sanction 
what  has  been  done  even  to  the  extent  appearing  by  the  case. 

Erlb,  J. : 

I  am  of  the  same  opinion,  though,  in  deciding  the  question  of 
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nuisance,  I  desire  to   confine   myself    to  the  case  before  us.    If  Reo. 

that  which  was  done  here  was  no  nuisance,  the  jury  might  have  oharles- 

foundso(i).     Without  such  finding,  I  cannot  say  that  the  laying  ^o»th. 

down  works  like  these  is  not  such  a  nuisance  as  may  be  the  subject 

of  an  indictment. 

Judgment  for  the  Crotvn. 

KEG.   V.  BETTS  and   Othees  (2).  ^sso. 

^  ^  A/ay  S,  22, 

(16  Q.  B.  1022-1039  ;  S.  0.  4  Cox,  0.  0.  211.)  - — 

By  statute,  reciting  that  the  river  Witham  was  formerly  nayigable  for  *•  *  ^ 
lighters,  boats,  &c.  from  Lincoln  to  the  sea,  but  that,  by  sand  and  silt 
brought  in  by  the  tide,  the  outfall  had  been  greatly  obstructed  and  was  in 
a  great  measure  stopped  up,  whereby  trade  and  commerce  had  decayed, 
powers  were  given  to  Commissioners  for  the  purpose  of  restoring  the  navi- 
gation ;  and  they  were  authorized,  in  order  for  the  carrying  on  and  effecting 
the  said  navigation,  to  make  a  new  cut  through  lands  adjoining  the  river 
(not  vested  in  the  Commissioners) ;  and  the  navigation  so  made  was  to  be 
open  to  all  subjects  of  the  realm,  paying  certain  tolls.  The  Commissioners 
were  also  empowered,  by  this  and  another  Act,  under  certain  regulations, 
to  build  bridges.  The  cut  was  made,  and  a  more  direct  channel  thereby 
created,  through  which  the  waters  of  the  Witham  passed  to  the  sea.  A 
Company,  in  whom  the  powers  of  the  Commissioners  afterwards  became 
vested  by  statute,  built  a  bridge,  not  according  to  the  regulations,  and 
occup3ring,  to  some  extent,  the  bed  of  the  new  cut.  On  indictment  against 
them  for  a  nuisance  to  the  river  as  a  public  highway,  the  jury  found 
specially  that  the  Company  were  guilty  of  building  the  bridge,  but  that 
it  did  not  obstruct  the  navigation.  On  motion  to  enter  the  verdict  for 
defendants:  Held, 

1.  That  the  cut  was  a  public  navigable  river,  the  obstruction  of  which 
was  an  indictable  offence.    But 

2.  That  building  a  bridge  partly  in  the  bed  of  a  navigable  ri?er  is  not 
necessarily  a  nuisance ;  that  the  question  whether  in  fact  it  be  so  or  not  in 
a  particular  instance  is  for  a  jury;  and  that  the  verdict  here,  negativing 
actual  obstruction,  was,  in  effect,  an  acquittal. 

Indictment,  containing  six  counts  for  nuisance,  by  obstructing 
public  foot  and  carriage  ways,  a  towing  path  and  a  navigable 
river ;  and  a  seventh  count  for  building  a  railway  viaduct  bridge 
otherwise  than  as  required  by  statute. 

The  sixth  count  alleged:  That,  before  the  committing  of  the 
nuisance  after  mentioned,  there  was  and  is  a  certain  public 
navigable  river  called  the  Witham,  lying  and  being  in  the  parts 
of  Holland  in  the  county  of  Lincoln,  such  river  being  the  Queen's 
common  highway  for  all  the  liege  subjects  &c.,  with  their  ships, 
barges,  lighters,  boats,  wherries,  and  other  vessels,  to  navigate, 
sail,  row,  pass,  repass  and  labour  at  their  free  will  and  pleasure 

(1)  See  the  next  case.  (1868)  L.  R.  7  Eq.  377,  389.  38  L.  J.  Ch. 

(2)  Cited,     AU.'Gen.     v.     Lonsdale      335.— A.  C. 
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Rbo.  without  ftny  impediment  or  obstraction  whatsoever.  And  that 
BsTTg.  defendants,  on  1st  January,  11  Vict.,  with  force  and  arms,  at 
[  •102a  J  the  parish  of  Boston  &c.,  unlawfully,  ♦wilfully  and  injuriously  did 
erect  and  build,  and  cause  to  be  erected  &c.,  in,  over  and  upon  the 
said  river  and  Queen's  common  highway  there,  near  a  certain  place 
called  Witham  town,  a  certain  bridge,  and  that  defendants,  on  the 
said  1st  day  &c.,  and  thence  until  the  day  of  finding  the  inquisition, 
with  force  &c.,  at  &c. ;  averment  that  defendants  unlawfully  con- 
tinued and  still  do  continue  the  said  bridge  erected  &c. ;  by  means 
whereof  the  navigation  and  free  passage  of,  in,  through  and  along 
and  upon  the  said  river  Witham  and  the  Queen's  common  highway 
there,  on  &c.,  and  for  and  during  all  the  time  aforesaid,  hath 
been  and  still  is  greatly  straitened,  obstructed  and  confined  so 
that  the  liege  subjects  &c.,  navigating,  sailing,  &c.,  with  their 
ships,  barges,  &c.,  in,  through,  along  and  upon  the  said  river  and 
Queen's  common  highway,  on  &c.,  and  for  and  during  &c.,  could 
not,  nor  yet  can,  go,  navigate,  sail,  &c.  with  their  ships,  barges, 
&c.  upon  and  about  their  necessary  affairs  and  business,  in, 
through,  along  and  upon  the  said  river  and  Queen's  common  high- 
way there  in  so  free  and  uninterrupted  a  manner  as  of  right 
they  ought  and  before  had  been  used  and  accustomed  to  do :  To 
the  great  damage  and  common  nuisance  of  all  the  liege  subjects 
&c.  navigating,  &c.  with  their  ships,  &c.  in,  through  and  along  and 
upon  the  said  river  and  Queen's  common  highway  there,  to  the 
great  obstruction  of  the  trade  and  navigation  of  and  upon  the  said 
river,  to  the  evil  example  &c.,  and  against  the  peace  &c. 

Plea :  Not  guilty. 

On  the  trial,  before  Wilde,  Ch.  J.,  at  the  Lincolnshire  Spring 
Assizes,  1849,  the  facts   material   to  the  issue  on  the  6th  count 
appeared  to  be  as  follows. 
[  1024  ]  The  defendants  were  the   contractor,   engineers  and  workmen 

carrying  on  the  works  of  the  Great  Northern  Bailway  Company. 

By  stat.  2  Geo.  III.  c.  82,  ''  for  draining  and  preserving  certain 
low  lands  called  the  Fens,  lying  on  both  sides  of  the  river 
Witham,  in  the  county  of  Lincoln ;  and  for  restoring  and  main- 
taining the  navigation  of  the  said  river,  from  the  High  Bridge  in  the 
city  of  Lincoln,  through  the  borough  of  BoBton,[to  the  sea."  It  was 
recited  that  the  river  Witham  ''  was  formerly  navigable  for  lighters, 
barges,  boats,  and  other  vessels,  from  the  sea,  through  Boston,  to 
the  High  Bridge  in  the  city  of  Lincoln ;  but,  by  the  sand  and  silt 
brought  in  by  the  tide,  the  outfall  thereof  into  the  sea  hath,  for 
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many  years  last  past,  been  greatly  hindered  and  obstructed,  and  is  Rko. 
now  in  great  measure  stopped  up,  lost,  and  destroyed  "  whereby  betts. 
about  100,000  acres  of  land  were  frequently  overflowed,  and  trade 
and  commerce  become  decayed  and  the  country  depopulated.  For 
the  execution  of  this  Act,  certain  District  Commissioners  of  Drainage 
were,  by  sect.  8,  to  be  elected,  and  these,  under  sect.  6,  were  to 
elect  Greneral  Commissioners  of  Drainage,  by  whom  the  diainage 
through  the  river  Witham  was  to  be  improved.  Certain  other 
persons  were,  by  sect.  77,  to  be  chosen,  who  should  be  Commis- 
sioners for  restoring  and  maintaining  the  navigation  upon  the 
river  Witham  from  the  High  Bridge  to  the  sea. 

By  sect.  86  it  was  provided  that  the  General  Commissioners 
should  in  the  first  place  **  cause  a  Grand  Sluice  or  Sluices  for  stemming 
the  tide  to  be  erected  between  Lodowick's  Gowt  and  Boston  Bridge, 
at  or  near  a  piece  of  ground  commonly  called  Harrison's  Four 
Acres,'*  in  order  to  retain  fresh  waters  in  dry  seasons  for  the  use 
of  cattle  and  the  navigation;  and  should  also  make  or  cause  to 
be  *made  a  new  cut  from  the  said  sluice  or  sluices  unto  or  [*1026] 
near  unto  Anthony's  Gowt,  and  a  bank  on  each  side  of  the  cut, 
-the  dimensions  of  which  cut  and  bank  were  specified.  Sect.  66 
enacted :  That  it  should  be  lawful  for  the  General  Commissioners 
to  cause  a  bridge  to  be  erected  over  the  intended  new  cut  at  some 
part  about  half  way  between  Anthony's  Gowt  and  Boston,  for  the 
purpose  only  of  preserving  a  communication  between  the  houses  in 
Boston  West  and  the  Holland  Fen. 

Sect.  80  empowered  the  Navigation  Commissioners,  "in  order  for 
the  carrying  on  and  effecting  the  said  intended  navigation,"  to 
open,  cleanse,  scour,  deepen  or  enlarge  the  river,  to  make  new  cuts 
through  the  adjoining  lands  for  the  purpose  of  the  navigation  and 
for  better  effecting  the  purposes  of  the  Act ;  and  also  to  cut  and  use 
the  soil  &c.,  as  occasion  should  require,  and  to  build  over  the  said 
river  or  cuts,  so  many  bridges,  sluices,  locks,  weirs,  warehouses, 
quays  and  other  works,  at  such  places  and  in  such  manner  as  the 
said  Commissioners  should  think  necessary  and  convenient ;  and 
from  time  to  time  to  alter  and  repair  the  same ;  to  make  towing 
paths  &c. ;  and  to  do  all  other  matters  and  things,  within  their 
limits,  which  they  should  judge  necessary  or  convenient,  for  carry- 
ing on,  restoring,  completing,  and  maintaining  the  said  navigation, 
according  to  the  tenor  &c.  of  this  Act ;  and  to  make  and  build  a 
lock  near  the  said  sea  sluice  to  be  erected  for  the  works  of  drainage, 
with  doors  &c.,  for  the  purpose  of  the  said  navigation. 
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Reo.  Sect.  84  enacted :  ''  That  the  said  CommisBioners  for  the  naviga- 

Rin'Tfl.  ^ion  may  and  they  are  hereby  authorized  and  empowered,  to  cause 
and  direct  the  soil  or  bed  of  the  river  Witham,  from  Boston  to 
[  *]02(i  ]  Lincoln  High  Bridge,  to  be  *dug,  cut,  and  levelled,  for  the  purpose 
of  the  said  navigation,  so  as  the  same  river  may  be  navigable  and 
passable  in  all  seasons  for  barges,  boats,  and  vessels ;  and  that  the 
said  Commissioners  for  the  navigation  shall  and  may,  and  they  are 
hereby  authorized  and  empowered,  to  purchase  and  enclose  a  piece 
of  ground  near  or  adjoining  to  every  lock,  sluice,  weir,  or  other 
works,  whicli  shall  be  made  for  the  purpose  of  the  said  navigation," 
and  to  build  a  house  upon  every  such  piece  of  ground  &c. 

Sect.  86  imposed  certain  tolls ;  and  by  sect.  88  it  was  enacted : 
**  That  the  navigation  to  be  formed  by  virtue  of  this  Act  upon  the 
river  Witham,  or  any  adjoining  lands  from  the  sea  through  Boston, 
to  the  High  Bridge  at  Lincoln,  shall  be  public,  open,  and  free  to  all 
his  Majesty's  liege  subjects,  to  pass,  repass,  travel,  and  go,  with 
boats,  barges,  and  other  vessels,  subject  only  to  such  duties,  tolls, 
restrictions,  and  regulations,  as  are  herein  provided,  declared,  and 
expressed,  concerning  the  same. 

By  sect.  91  the  General  Commissioners  and  Navigation  Commis- 
sioners were  respectively  empowered  to  treat  for  purchase  of  lands, 
and  to  settle  compensations  by  jury  in  case  of  dispute. 

The  sluice  was  formed,  according  to  sect.  36,  and  still  exists. 
The  cut  was  also  made,  being  what  is  now  called  the  Biver ;  and 
it  is  rendered  navigable  by  the  sluice  holding  up  the  water.  Both 
works  were  made  in  lands  purchased  by  the  General  Commissioners 
under  their  statutory  powers.  Anthony's  Gowt  is  about  two  miles 
beyond  the  sluice.  The  works  described  comprehend  the  whole 
space  referred  to  in  the  indictment.  No  bridge  was  ever  built 
under  the  powers  of  the  Act.  The  Navigation  Commissioners  made 
[  *i()£7  ]  the  river  and  new  *cut  navigable,  and  built  a  lock  on  the  north- 
east side  of  the  Grand  Sluice,  close  to  which  the  railway  bridge 
passes. 

By  stat.  52  Geo.  HI.  c.  cviii.,  local  and  personal,  public,  sect.  8, 
the  powers  of  the  Commissioners  of  Navigation  for  the  purpose  of 
the  navigation,  and  their  right  to  tolls,  were  revoked  and  annulled; 
by  sect.  5,  certain  persons  were  incorporated  under  the  name  of 
the  Company  of  Proprietors  of  the  Witham  Navigation,  with 
power  to  have  and  purchase  lands,  tenements,  &c.;  and,  by  sect.  4, 
they  were  invested  with  such  and  the  like  powers,  privileges  and 
authorities  as  were  before  vested  in  the  Navigation  Commissioners, 
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so  far  as  they  related  to  restoring  and  maintaining  the  navigation  Bso. 
from  the  Grand  Sluice,  through  Boston,  to  the  sea.  By  sect  5  betts. 
they  were  authorized,  among  other  things,  to  build  in  or  upon  the 
said  navigation,  or  upon  the  lands  adjoining,  such  and  so  many 
bridges,  piers  &c.  as,  and  where,  they  should  think  necessary  and 
convenient,  and  from  time  to  time  to  alter,  repair,  and  amend  or 
discontinue  the  same ;  and,  by  sect.  7,  they  were  required,  as  soon 
as  conveniently  might  be,  to  cleanse,  scour  out,  widen,  deepen, 
straighten  and  embank  the  said  river  Witham  from  the  Grand 
Sluice  to  the  High  Bridge  in  the  city  of  Lincoln.  The  Act  also 
gave  them  powers  for  the  compulsory  purchase  of  lands,  to  be 
taken  by  them  in  fee,  and  it  vested  in  them  all  the  lock-houses, 
warehouses,  goods,  &c.,  and  effects,  of  the  Navigation  Commis- 
sioners. Tolls  were  granted  them,  to  be  levied  upon  all  goods 
navigated,  carried,  &c.,  upon  or  along  the  said  navigation.  And 
it  was  enacted,  by  sect.  91,  ''  That  all  persons  whomsoever  shall 
have  free  liberty  to  navigate  upon  the  said  navigation,  or  any  part 
thereof,  with  any  boats  or  vessels  ♦suited  to  the  construction  of  the  [  *i^28  ] 
locks  and  depth  of  water  in  the  said  navigation,  and  to  use  the  said 
towing  paths  for  haling  and  drawing  such  boats  and  vessels,  upon 
payment  of  such  rates  and  duties  as  shall  be  demanded  by  the  said 
Company  of  Proprietors,  not  exceeding  the  rates  hereinbefore 
mentioned ;  and  subject  always  to  the  rules,  bye-laws,"  &c.,  of  the 
said  Company. 

By  the  Great  Northern  Railway  Act,  1846,  9  &  10  Vict.  c.  Ixxi., 
local  and  personal,  public,  which  empowered  the  Company  thereby 
incorporated  to  make  their  railway  on  the  banks  of  the  river 
Witham,  and  across  the  river  near  Boston,  between  that  town  and 
Lincoln,  it  was  enacted  (sect.  181)  that  the  Witham  Navigation 
Company  should  grant  to  the  Railway  Company,  and  the  latter 
should  accept,  a  lease  for  999  years  of  all  the  estate  and  interest  of 
the  Witham  Navigation  Company  in  the  river  Witham  and  in  the 
navigation  thereof,  from  the  Grand  Sluice  in  the  borough  of  Boston 
to  the  said  High  Bridge  in  the  city  of  Lincoln,  with  all  the  locks, 
dues  and  tolls  thereto  belonging,  and  so  much  of  the  banks  of  the 
said  river,  and  all  such  houses,  warehouses  and  other  hereditaments, 
as  the  Navigation  Company  were  in  any  manner  entitled  to. 
Sect.  185  enacted  that,  from  and  after  the  passing  of  this  Act,  and 
daring  the  said  term,  all  powers,  provisions  and  authorities  which 
before  were  vested  in  and  exerciseable  by  the  said  Navigation 
Company,  in  relation  to  the  works  of  drainage  and  navigation  and 
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Reg.  other  works  mentioned  in  the  several  recited  Acts,  and  in  relation 
Bbt'tb.  to  rates,  tolls  and  duties  and  the  application  thereof,  and  sacb 
other  the  powers,  &c.,  of  the  recited  Acts  vested  in  and  exerciseable 
by  the  said  Navigation  Company  as  were  necessary  for  the  purposes 
[  M029  ]  of  this  Act,  should  be  vested  in  and  exerciseable  by  and  ^applicable 
to  the  Railway  Company.  Sect.  148  enacted  that  in  carrying  the 
railway  over  the  river  Witham  near  the  Grand  Sluice,  and  at 
Horseley  Deeps  lock,  the  railway  should  be  so  constructed  that  the 
piers  and  piles  of  the  bridges  supporting  the  same  should  not 
obstruct  the  free  passage  of  the  waters.  There  was  also  a  provision, 
in  sect.  147,  that  the  Railway  Company,  in  crossing  the  Witham, 
or  any  of  the  before  mentioned  rivers,  drains  and  watercourses 
connected  therewith,  should  not  contract  the  area  of  the  water- 
ways, or  do  any  act  by  which  the  passage  of  the  waters  should  be 
obstructed. 

By  the  East  Lincolnshire  Bailway  Act,  9  &  10  Vict.  c.  Ixxxviii., 
local  and  personal,  public,  it  was  recited  (sect.  85)  that  the  railway 
to  be  made  under  that  statute  was  intended  to  be  carried  over  the 
river  Witham  at  or  near  Boston,  and  that  it  was  expedient  to 
provide  against  obstruction  and  injuries  being  occasioned  thereby 
to  the  free  navigation  of  the  river;  and  provisions  were  made 
(sects.  85  to  45)  for  the  construction  of  the  bridge  so  as  not  to 
narrow  the  waterway  or  obstruct  the  navigation  or  the  free 
passage  of  the  waters.  Sect.  21  forbade  the  Company  to  make 
any  lateral  deviation  into  any  lands  not  numbered  upon  their 
plans,  or,  beinp;  numbered  thereon,  not  described  in  their  books 
of  reference,  without  the  consent  in  writing  of  the  owner  and 
occupier. 

By  sect.  81,  after  reciting  that  a  bill  (the  Great  Northern  Bailway 
Act)  was  then  pending  in  Parliament  (l),  which  would  give  powers 
for  constructing  a  bridge  across  the  Witham  near  the  Grand  Sluice 
at  the  same  point  where  the  bridge  to  be  authorized  by  the  present 
Act  was  intended  to  be  built,  and  that  it  was  desirable  only  one 
[  *1030  ]  such  bridge  should  be  erected ;  reciting  also  an  agreement  ^between 
the  Great  Northern  and  the  East  Lincolnshire  Bailway  Companies; 
it  was  enacted  that,  in  case  the  said  bill  should  pass  into  a  law,  the 
Great  Northern  Company  should  have  all  the  powers  by  this  Act 
intended  to  be  conferred  upon  the  East  Lincolnshire  Bailway 
Company  for  constructing  the  said  bridge  &c.,  and  the  said  powers 
should  not  be  exercised  by  the  latter  Company  unless  the  Great 
(1)  Both  Acts  received  the  Boyal  assent  on  June  26th,  1846. 
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Northern  Company  shoald  fail  to  proceed  within  a  time  which  was        Reo. 
specified .  b  btts. 

6oth  the  last  mentioned  'statutes  expressly  embody  the  Bailways 
Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  20). 

The  bridge  now  in  question  was  beyond  the  limits  of  deviation 
mentioned  in  the  East  Lincolnshire  Bailway  Act.  It  was  built 
npon  piles  fixed  in  the  bed-  of  the  river ;  and  the  piers  occupied 
(according  to  the  case  on  the  part  of  the  Crown)  half  the  river's 
breadth.  Evidence  was  given  as  to  the  alleged  obstruction;  and 
it  was  contended  on  behalf  of  the  defendants  that,  by  the  Acts  of 
Parliament,  they  had  authority  to  make  a  bridge  over  the  Witham ; 
that  no  real  obstruction  was  created  by  the  bridge  as  built ;  and 
that,  although  not  erected  within  the  statutory  limits,  it  was  more 
convenient,  with  reference  to  the  navigation,  than  if  it  had  been  so. 
They  contended  also  that  the  river  Witham,  as  now  existing,  was  an 
artificial  cut,  and  not  a  public  navigable  river. 

The  Lord  Chief  Justice,  in  summing  up,  said  that  he  doubted 
whether  the  river  could  be  considered  a  public  highway ;  but  he 
left  the  case  to  the  jury,  as  to  the  6th  count,  as  follows.  **  There 
is  no  doubt  that  the  Company  have  constructed  their  works  out  of 
the  Parliamentary  line ;  not  only  the  line  laid  down  in  the  plan, 
but  that  which  is  called  the  deviating  line.  I  do  not  conceive  it  to 
be  a  'question  whether  or  not  the  bridge  is  more  or  less  convenient  I  *i^3i  j 
than  the  bridge  that  would  be  constructed  by  Act  of  Parliament ; 
and  I  shall  tell  you  that  it  is  a  public  highway  for  the  purposes  of 
this  case,  and  shall  give  the  defendants  an  opportunity  of  moving 
to  enter  a  verdict  for  them  if  the  Court  shall  be  of  opinion  that  it 
is  not  a  public  highway.  For  the  purpose  of  to-day  I  shall  so  treat 
it ;  and  I  shall  call  upon  you  to  say  whether  or  not  the  construction 
of  the  bridge  is  an  inconvenience  and  a  nuisance  to  the  navigation 
of  the  river.''  In  a  subsequent  part  of  the  summing  up  his  Lord- 
ship said :  "Even  if  you  think  the  bridge  is  a  much  less  impediment 
to  the  navigation  than  the  Acts  of  Parliament  would  have  war- 
ranted, and  in  fact  no  impediment  at  all,  but  an  advantage,  I 
should  recommend  you  to  find  a  verdict  of  Guilty  upon  that  count, 
leaving  it  to  the  Court  to  say  whether  it  is  a  public  highway  or 
not ;  for  it  is  impossible  to  say  that  it  does  not  occupy  a  part  of 
the  highway ;  and  no  man  has  a  right  to  occupy  part  of  a  highway, 
even  by  putting  a  cart  there.  But,  as  some  doubt  may  exist,  and 
as  I  think  it  may  be  a  circumstance  fit  to  be  considered,  whether 
this  bridge  does  impede  the  navigation,  I  should  wish  you,  upon 
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Reg.         this,  to  let  the  Goart  deal  with  it  as  it  may  think  fit;  and  that 
Bbtts.       yo^^  verdict  should  be  for  the  Crown  even  if  you  think  it  is  no 
impediment." 

The  jury's  finding  on  the  6th  count  was  :  "We  say,  Guilty  of 
building  the  bridge ;  but  we  do  not  consider  it  to  be  an  obstruction 
to  the  navigation  or  the  drainage."  On  the  2nd  and  8rd  counts 
they  found  the  defendants  Guilty :  on  the  other  counts,  Not 
guilty. 

[  *i032  ]  Humfrey,  in  the  ensuing  Term,  obtained  a  rule  nisi  to  *enter 

a  verdict  for  the  defendants  on  the  6th  count :  and  Whitehurst,  on 
the  same  day,  obtained  a  rule  nisi  to  enter  a  verdict  for  the  Crown 
on  the  4th,  5  th  and  7th  counts.  This  latter  rule  was  discharged 
on  cause  shown  (i) ;  and  no  further  notice  of  it  is  deemed  necessary. 
In  the  last  Term  (2),  and  now, 

Whitehurstf  MeUor  and  Flowers  showed  cause  against   the 
defendant's  rule : 

First,  the  Witham  is  a  public  navigable  river.  (On  this  point 
Whitehurst  cited  the  preamble  of  stat.  2  Geo.  UI.  c.  82,  and  the 
clauses  relating  to  the  navigation  in  this  and  the  other  statutes 
above  refen*ed  to.)  The  navigation,  but  not  the  soil  of  the  river, 
was  vested  in  the  Navigation  Commissioners. 

(Lord  Campbell,  Ch.  J. :  I  think  this  is  such  a  river  as  we  must 
consider  to  be  a  public  highway,  not  on  the  clauses  merely,  but 
from  the  nature  of  the  thing.  It  is  not  under  any  Act  of  Parlia- 
ment that  the  Thames  is  a  public  highway.  There  are  statutory 
provisions  here  for  straightening  and  widening  ;  but  such  measures 
of  improvement  have  always  been  incident  to  the  drainage  of  the 
country :  and,  when  the  new  cut  is  made  and  the  line  straightened, 
the  public  have  the  same  rights  over  it  as  they  had  over  the 
original  stream.) 

Then,  the  river  being  a  common  highway,  the  Queen's  subjects 
have  a  right  to  go  over  every  part  of  it.  The  Navigation  Company 
were  not  allowed  by  the  local  Acts  to  narrow  or  obstruct  it ;  the 
Great  Northern  Railway  Company  took  the  rights  of  the  Naviga- 
tion Company  under  the  same  restriction,  and  cannot  release 
[  *io33  ]      themselves  from  it  by  going  out  of  *the  Parliamentary  limits.    The 

(1)  May  8th.  1850.  Campbell,  Ch.  J.,   Patteeon,  Wight- 

(2)  May  8th,   1860.      Before  Loid      man  and  Erie,  JJ. 
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question  of  comparative  benefit  to  the  public  cannot  be  enter-         ujbo. 
tained.     Rex  v.  RtisseU  (l)  must  be  considered  as  over-ruled  by       bbttb. 
Rexy.  Ward  (2). 

(Lord  Campbell,  Ch,  J, :  Do  you  say  that  every  bridge,  having 
as  much  as  a  single  post  planted  in  the  river,  is  necessarily  a 
nuisance  ?) 

The  right  of  the  public  to  every  part  of  the  water  is  clearly 
recognised  by  this  Court  in  Mayor  of  Colchester  v.  Brooke  (a). 

(Lord  Campbell,  Ch.  J. :  The  doctrine  which  was  laid  down  in 
that  case  will  not  be  disputed.) 

Williams  v.  Wilcox  (4)  is  to  the  same  effect. 

(Lord  Campbell,  Ch.  J. :  May  not  there  be  a  common  law  right 
to  erect  bridges,  not  obstructing  the  navigation  ?  A  highway  may 
cross  a  river  by  a  ford.) 

If  a  bridge  may  be  built,  interfering  at  all  with  the  passage  of  the 
river,  no  one  can  say  where  the  obstruction  must  stop. 

(WiOHTMAN,  J. :  A  question  would  be,  whether  it  did  in  fact 
interfere  with  the  passage. 

Lord  Campbell,  Ch.  J. :  How  have  bridges  ever  been  legally 
m  ade  over  navigable  rivers  ?) 

The  passage  in  Lord  Hale,  De  Portibus  Maris,  85,  Part  2,  c.  7, 
mainly  relied  upon  by  Holrotd  and  Batley,  JJ.  in  Rex  v.  Russell  (1), 
and  in  which  it  is  said  that  ''nuisance  or  not  nuisance'*  ''is  a 
question  of  fact,"  applies  specifically  to  wharfs  built  in  commercial 
harbours  for  the  carrying  on  of  the  traffic.  The  evidence  here 
showed  that  half  the  river  was  blocked  up  (5). 

(Lord  Campbell,  Ch.  J.:  That  might  not,  in  fact,  be  any 
hindrance  to  the  navigation,  or  *the  passage  of  water  to  the  sea.)        [  *1034  ] 

The  question  as  to  building  a  bridge  across  a  ford  does  not  arise  here. 

(1)  30  E.  E.  432  (6  B.  &  C.  566).  the  judgment  of  the  Court,  47  E.  E. 

(2)  43  R  E.  364  (4  Ad.  ft  El.  384).  pp.  606,  607  (8  Ad.  ft  El.  329,  330), 

(3)  68  E.    E.  468    (7    Q.   B.   389,  from  *af  the  subject"  to  **  all  parts 
372—375).  of  the  channel.'* 

{4)  47  B.  E.  595  (8  Ad.  &  EI.  314).  (5)  A   model    of    the    bridge    was 

Reference  was  particularly  made  to      exhibited  to  the  Court 
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Reo.  The  evidence  shows  this  to  be  an  ancient  navigable  river.  To 
Bktts.  warrant  the  exercise  of  powers  inconsistent  with  that  use  of  the 
water,  an  Act  of  Parliament  was  necessary.  The  Act  passed, 
allowing  the  exercise  of  such  powers  in  a  particular  place.  This,  of 
itself,  shows  that  the  exercise  of  them  in  another  part  of  the  same 
river  was  not  lawful.  The  finding  of  the  jury  means  simply  this, 
that  the  bridge,  where  it  stands,  does  no  more  actual  damage  than 
if  it  had  been  erected  in  the  proper  place ;  and  the  defendant's  case 
on  the  trial  went  to  the  establishing  of  this  point:  but  the  fact,  if 
shown,  was  no  answer  to  the  indictment.  The  unauthorized 
erection  of  a  bridge  over  a  public  navigable  river  is  an  offence 
at  common  law,  on  the  principle  upon  which  the  erecting  of  gates 
or  placing  any  other  obstacle,  on  public  roads,  has  been  held  to  be 
a  nuisance  in  itself :  James  v.  Hay  ward  (1),  Rex  v.  Cro$8  (2), 
Bateman  v.  Burge  (s) ;  and  it  is  no  excuse  that  a  passage  is  still 
left :  2  Hawk.  P.  C.  198,  B.  1.  c.  76,  ss.  144, 145.  To  legalise  the  act 
here  done  there  should  have  been  an  ad  quod  damnum.  By  the  Great 
Northern  Railway  Company's  Act,  9  &  10  Vict.  c.  Ixxi.,  the  Com- 
pany stand  in  the  same  situation,  with  regard  to  the  navigation  of 
the  Witham,  as  the  Navigation  Company  did  before :  and  these 
last  would  clearly  have  been  liable  to  indictment  if  they  had  built 
a  bridge  like  that  in  question. 

Humjrey  and  Macaiday,  contra  : 

Assuming  this  to  be  a  navigable  river,  the  verdict  is,  in  effect,  Not 
[  *1036  ]  guilty.  The  question  of  comparative  benefit  or  inconvenience  *was 
not  put  by  Wildb,  Ch.  J.,  in  summing  up,  as  that  which  the  case 
turned  upon.  And  the  jury  expressly  found  that  the  bridge  caused 
no  obstruction.  That  must  always  be  a  question  for  a  jury.  A 
substance  as  small  as  a  pin  may  be  called  an  obstruction :  it  is  for 
a  jury  to  say  whether,  practically,  it  be  one  or  not :  the  law  cannot 
decide  this.  Lord  Hale,  in  the  passage  referred  to  on  the  other 
side,  De  Portibus,  p.  85,  Part  2,  c.  7,  mentions,  among  nuisances  to 
ports,  **  The  building  of  new  wears  or  inhancing  of  old,  whereby 
navigation  or  passage  of  vessels  is  obstructed.  The  straitening 
of  the  port,  by  building  too  far  into  the  water,  where  ships  or 
vessels  might  have  formerly  ridden  ;  for  it  is  to  be  observed,  that 
nuisance  or  not  nuisance  in  such  case  is  a  question  of  fact.  It  is 
not  therefore  every  building  below  the  high-water  mark,  nor  every 

(1)  Cro.  Car.  184.  (3)  6  Car.  &  P.  391. 

(2)  13  B.  R  794  (3  Camp.  224). 
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building  below  the  low- water  mark,  is  ipso  facto  in  law  a  nuisance.*'         Rbo. 
''  In  the  case  therefore  of  building  within  the  extent  of  a  port  in  or       bbttp. 
near  the  water,  whether  it  be  a  nuisance  or  not  is  quastio  facti,  and 
to  be  determined  by  a  jury  upon  evidence,  and  not  qiuestio  juris.'* 
The  decision  in  Rex  v.  Russell  (i)  proceeded  on  the  assumption  that 
erecting  the  staiths  there  in  question  on  the  river  Tyne  was  not  ipso 
facto  a  nuisance ;  and  to  that  extent  Lord  Tbnterdbn  agreed  with  the 
rest  of  the  Court  ;  for  he  said,  after  declaring  his  opinion  that  the 
alleged  public  benefit  could  not  be  considered  in  determining  the 
question  raised  by  the  indictment :  "  That  question  I  take  properly 
to  have  been,  whether  the  navigation  or  passage  of  vessels  on  this 
public  navigable  river  was  injured  by  these  erections.     Upon  this 
question  there  was  evidence  *on  both  sides,  regard  being  had  to      [  'lOse  ] 
that  obstruction,  which  must  necessarily  take  place  by  the  transfer 
of  coals  from  keels  or  other  vessels  confined  to  the  navigation  of 
the  river,  into  ships  of  a  different  kind  passing  to  sea.     And  if  the 
question  had  been  left  entirely  in  this  form,  and  a  verdict  found 
for  the  defendants,  I  do  not,  as  at  present  advised,  see  that  any 
objection  could  have  been  properly  made  to  it."    In  Rex  v.  Ward  (2) 
the  doctrine   of  Hale,  and  the  dictum  of  Lord  Tentebden,  just 
referred  to,  were  recognised  by  this  Court ;  but  they  did  not  admit 
the  distinction  between  a  port  and  a  navigable  river,  with  reference 
to  obstructions  (3).    In  the  present  case  the  inconvenience  caused 
by  the  bridge  was  less,  as  the  evidence  showed,  than  if  it  had  been 
built  in  the  place  assigned  by  statute. 

(Lord  Campbell,  Ch.  J. :  You  are  to  establish  that,  by  possibility, 
a  bridge  placed  on  a  navigable  river  may  not  be  a  nuisance  to  the 
navigation.) 

That  was  the  case  here.  But,  further,  this  cut  was  not,  in  fact,  a 
public  navigable  river.  The  only  evidence  of  it  was  the  preamble 
to  stat.  2  Geo.  III.  c.  82 ;  and  by  that  it  appears  that  the  ancient 
navigable  river  was  closed  up,  and  the  new  cut  was  no  part  of  it. 

(LoBD  Campbell,  Ch.  J. :  It  is  substituted  for  it.) 

But  it  is  an  artificial  passage. 

(Lobd  Campbell,  Ch.  J. :  An  artificial  passage  for  the  natural 
flow  of  the  water.) 

(1)  30  R.  B.  432  (6  B.  &  C.  566).  (3)  43  R.  R,  371  (4  Ad.  &  El.  406). 

(2)  43  B.  B.  364  (4  Ad.  &  El.  407). 
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Rbg.        The  rights  of  the  public  in  the  original  river  Witham  remained 

Bbtts.       untouched  by  this  Act.    If  it  had  been  restored  to  its  navigable 

condition  the  right  of  the  public  in  it  would  have  revived.     Sect  80 

of  stat.  2  Geo.  UI.  c.  82,  empowered  the  Commissioners  to  erect 

bridges  over  or  in  the  said  river,  cuts,  &c.,  without  any  qualification. 

(Mellor :  But  in  subservience  to  the  navigation.) 

[  1037  ]       Lord  Campbell,  Ch.  J. : 

It  cannot  be  doubted  that  this  is  a  public  river.  The  Act» 
2  Geo.  III.  c.  82,  recited  that  the  river  Witham  was  formerly  navigable 
for  lighters,  barges,  boats  and  other  vessels,  from  the  sea  to  High 
Bridge,  Lincoln ;  but  that  the  sand  and  silt  brought  in  by  the  tide 
had  greatly  obstructed  the  outfall,  which  was  then  in  great  measure 
stopped  up,  whereby  lands  were  often  overflowed,  and  trade  and 
commerce  had  decayed  ;  and  certain  provisions  were  then  made  for 
draining  the  land  and  restoring  the  navigation.  Now,  a  highway 
out  of  repair  does  not  cease  to  be  a  highway.  An  indictment  lies 
for  non-repair  of  it.  And  there  is  nothing  in  this  Act  to  show  that 
the  Witham  had  ceased  to  be  a  navigable  river :  the  cut,  which 
merely  straightens  the  course,  is  in  the  same  situation,  legally,  as 
the  original  channel.  If,  then,  a  bridge  had  been  built  over  it 
which  obstructed  the  navigation,  I  should  have  thought  this  an 
indictable  offence;  for  it  seems  to  me  that  the  powers  of  the 
Navigation  Commissioners  were  limited  to  the  purposes  of  the 
navigation,  and  did  not  extend  to  the  making  of  a  bridge  merely  for 
the  purposes  of  a  railway.  But,  looking  at  the  verdict,  I  think  it 
amounts  to  a  finding  of  Not  guilty.  According  to  the  authority  of 
Lord  Hale,  to  that  of  Lord  Tbntbrdbn  in  iiex  v.  Russell  (i),  and  to 
the  opinion  of  this  Court  in  Rex  v.  Ward  (2),  it  is  for  the  jury  to  say 
whether  an  erection  of  this  kind  is  a  damage  to  the  navigation  or 
not.  That  the  utility  of  such  a  work  to  the  neighbourhood  or  to 
the  public  interests,  generally,  may  be  taken  into  account  as  a 
compensation,  is  a  point  on  which,  with  great  deference,  I  cannot 
concur  with  the  majority  of  the  Judges  who  decided  Rex  v.  Ruuell  (i). 
I  *io38  ]  The  true  question  is,  "^whether  a  damage  accrues  to  the  navigation 
in  the  particular  locality ;  and  this  is  a  question  for  a  jury  (8).  An 
indictment  would  not  lie  merely  for  erecting  piers  in  a  navigable 
river ;  it  must  be  laid  "  ad  covimune  nocumentum :  *'  and  whether 

(1)  30  B.  It.  432  (6  B.  &  C.  566).  (3)  See  Reg.  y.   CharluwoHh,  ante, 

(2)  43  R.  B.  364  (4  Ad.  &  El.  384).        p.  806. 
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it  was  80  or  not  mast  be  decided  by  the  jary.    Here  that  question        Rbo. 
was  left  to  them ;  and  they  have  found  that  no  obstruction  was       bstVs. 
caused.    According  to  the  argument  for  the  Grown,  that  would  be 
an  absurd  verdict ;  but  no  application  has  been  made  to  set  it  aside. 

1  can  very  well  conceive  that  a  bridge  may  be  so  built  in  a  navigable 
river  as  to  be  no  obstruction  ;  and,  looking  at  the  model  which  has 
been  produced,  I  think  that  is  the  case  here.  Therefore  I  think  the 
verdict  amounts  to  an  acquittal. 

Pattbsok,  J. : 

I  am  of  opinion  that  this  river  was  a  public  highway.  It  is 
said  there  is  no  evidence  of  its  having  been  so  in  former  times.  I 
do  not  know  that  it  is  necessary  to  have  evidence  as  to  the  former 
history  of  such  a  highway.  But  here  the  recital  of  stat.  2  Geo.  III. 
c.  32,  shows  that  the  Witham  was  anciently  a  public  navigable 
river  ;  the  object  of  the  Act  is  to  restore  the  navigation  of  it :  and 
that  object  is  expressly  provided  for.  The  question,  whether  in 
fact  the  erection  be  a  nuisance  or  not,  is  for  the  jury ;  and  here 
they  have  expressly  decided  it. 

Coleridge,  J. : 

1  have  not  heard  the  whole  argument :  but  it  appears  to  me  that 
the  obstruction  was  in  a  public  highway  ;  and  on  the  ofcher  point  I 
see  no  reason  to  differ  from  the  rest  of  the  Court. 

Erle,  J. : 

The  question  of  nuisance  was  for  the  jury ;  *and  their  verdict  is      [  *]039  ] 
an  acquittal.     I  think,  also,  that  the  river  was  a  public  highway. 
It  is  not  inconsistent  with  that  proposition  to  say  that  the  river  may 
be  such  a  highway,  subject  to  the  qualifications  imposed  by  stat. 

2  Geo.  III.  c.  82 ;  and  it  might  have  become  important  to  con- 
sider these;  but  our  decision  on  the  other  point  makes  it  now 
unnecessary. 

Rule  absolute  to  enter  verdict  for  defendants. 
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1848.  BOWERS  V.  NIXON  (1). 

JVor.  27.  ^   ' 
(18  L.  J.  a  B.  36—40 ;  8.  C.  12  a  B.  658,  »j.) 

I-  *  *  -^  A.  demised  premises  to  B.  for  a  term  of  years,  *'  yielding  and  paying  to 

A.  the  yearly  rent  of  100/.,  and  also  yielding  and  paying  to  A.  on  the  days 
of  payment  of  the  said  yearly  rent,  over  and  aboye  the  same  rent,  a  further 
yearly  rent  or  sum  according  to  the  rate  of  201.  the  acre  of  grazing  land 
which  should  be  broken  up  into  tillage  by  B.  during  the  term,  and  also 
yielding  and  paying  to  A.  on  the  days  of  payment  of  the  said  yearly  rent 
first  named,  over  and  above  the  same  rent,  '*  according  to  the  rate  of  220/. 
the  acre  **  of  any  closes  which  B.  should  underlet,  or  from  which  he  should 
take  a  third  crop  of  com  without  seeding  it  down,  and  also  yielding  and 
paying  to  A.  on  the  days  of  payment  of  the  first-mentioned  rent,  over  and 
above  the  same  rent,  the  further  yearly  rent  or  sum  of  20/.  the  acre  of  land 
which  should  be  mowed  for  hay,  &c.,  without  being  manui-ed  onoe  at  least 
in  every  three  years.  The  said  several  eventual  and  contingent  rents,  if 
any  such  should  become  due,  to  be  additional  to  the  first-mentioned  rent, 
and  to  be  paid  and  payable  half-yearly  by  equal  portions.  The  first  payment 
to  be  made  on  the  day  of  payment  of  the  first-mentioned  rent  which  should 
first  or  next  happen  after  such  eventual  or  contingent  rent  should  have 
been  incurred,  and  to  continue  payable  thenceforth  during  all  the  residue 
of  the  term  thereby  created.**  B.  in  one  year  took  a  third  crop  of  com 
without  seeding  down :  Held,  that  B.  was  liable  to  the  penal  rent  of  20/.  per 
acre  duiing  the  residue  of  the  term  though  the  branch  of  the  covenant 
imposing  the  penalty  did  not  contain  the  terms  ** further  yearly  rent'* 
which  were  contained  in  the  other  branches  of  the  covenant. 

Covenant.  The  declaration  stated  that  John  Phillips,  being 
seised  in  fee,  demised  to  William  Nixon  the  elder,  since  deceased, 
and  to  the  defendant,  by  indenture  of  the  27th  of  May,  1808,  certain 
messuages,  lands,  &c.,  with  the  appurtenances,  for  ninety-nine 
years,  from  the  29th  of  September  then  last  past,  if  William  Nixon 
the  elder  and  the  defendant  or  either  of  them  should  so  long  live, 
yielding  and  paying  therefore  yearly  and  every  year  unto  the  said 
John  Phillips,  his  heirs,  &c.,  the  yearly  rent  of  1002.  by  equal  half- 
yearly  payments  on  the  25th  of  March  and  29th  of  September  ;  and 
also  yielding  and  paying  unto  the  said  John  Phillips,  his  heirs  or 
assigns,  at  or  upon  the  days  and  times  of  the  payment  of  the  said 
yearly  rent  first  above  reserved  over  and  above  the  same  rent,  a 
further  yearly  rent  or  sum  according  to  the  rate  of  20L  the  acre,  and 
so  in  proportion  for  a  lesser  quantity  than  an  acre  of  any  of  the 
closes,  &c.  thereby  demised,  which  were  then  and  had  for  the  space  of 
seven  years  then  last  past  been  used  as  grazing  or  mowing  land 
which  they,  the  said  William  Nixon  the  elder  and  the  defendant,  or 
any  person  coming  into  possession  of  the  said  premises  or  any  part 

(1)  [This  case  is  also  repoi*ted  in      nical,  and  now  obsolete,  between  the 
12  Q.  B.  558,  but  the  i-eport  there  is  a      same  parties.] 
mere  note  to  another  decision,  tech- 
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thereof  under  them  or  either  of  them  should  at  any  time  or  times  bowers 
during  the  continuance  of  the  said  demise,  cause,  ^procure,  permit,  nixos. 
or  suffer  to  be  ploughed,  digged,  broken  up,  or  converted  into,  or  [  'Stf  ] 
had  or  used  in  tillage,  or  to  be  used  or  occupied  otherwise  than  as 
meadow  or  pasture  land,  without  the  licence  or  consent  in  writing 
of  the  said  John  Phillips,  his  heirs  or  assigns,  first  had  and  obtained 
for  that  purpose ;  and  also  yielding  and  paying  unto  the  said  John 
Phillips,  his  heirs  and  assigns,  at  or  upon  the  days  or  times  of  pay- 
ment of  the  said  yearly  rent  first  above  named  over  and  above  the 
said  rent  so  reserved  as  aforesaid  according  to  the  rate  of  201.  the 
acre,  and  so  in  proportion  for  a  lesser  quantity  of  any  of  the  closes, 
&c.,  thereby  demised,  of  which  the  said  William  Nixon  the  elder 
and  the  defendant,  or  either  of  them,  should  set,  let,  or  part  with 
the  possession  to  any  person  or  persons  whatsoever,  or  upon  which 
the  said  William  Nixon  the  elder  and  the  defendant,  or  either  of 
them,  or  any  person  or  persons  becoming  possessed  of,  or  entitled 
to  the  use  or  occupation  of  the  said  premises  or  any  part  thereof  by 
or  through  the  means,  consent,  default,  act,  privity,  or  procurement 
of  the  said  William  Nixon  the  elder  and  the  defendant,  or  either  of 
them,  should  so  set  or  plant  any  rape,  woad,  or  potatoes,  except 
potatoes  in  the  garden,  or  above  half  an  acre  at  one  time  of  flax  or 
hemp,  or  from  which  he  or  they  should  have  got  or  taken  more 
than  three  crops  of  corn  or  grain  in  any  one  course  of  tillage,  or 
from  which  should  be  taken  a  second  or  other  crop  of  wheat  without 
making  a  clean  summer  fallow  of  the  lands  to  be  sown  therewith, 
and  spreading  on  every  part  of  such  fallow  a  sufficient  quantity  of 
lime,  marl,  soil,  or  compost,  or  from  which  should  be  taken  a  third 
crop  in  any  one  course  of  tillage  without  seeding  down  the  same  at 
the  time  of  sowing  the  third  crop  in  each  course  of  tillage  in  a 
husbandlike  manner,  and  sowing  every  acre  thereof,  and  so  pro- 
portionably,  with  twelve  pounds'  weight  at  the  least  of  good  red 
clover  or  other  proper  grass  seeds  at  the  option  of  the  said  John 
Phillips,  his  heirs  or  assigns,  if  notice  of  such  option  should  be 
given,  and  laying  and  spreading  on  each  and  every  acre  of  the  land 
so  seeded  down  after  the  crop  of  corn  or  grain  should  have  been 
gotten  a  sufficient  quantity  of  good  rotten  dung  or  other  compost ; 
the  said  several  eventual  or  contingent  rents,  if  any  such  should 
become  due,  to  be  additional  to  the  first-mentioned  rent  to  be  paid 
and  payable  half-yearly  by  equal  portions ;  and  the  first  payment 
thereof  to  become  due  and  be  made  at  that  day  of  payment  of  the 
said  first-mentioned  rent  which  should  first  or  next  happen  after 
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BowRs  such  eventual  or  contingent  rent  should  be  incurred,  and  to  continue 
Nizov.  payable  from  thenceforth  during  all  the  residue  of  the  term  thereby 
created;  and  the  defendant  did  by  the  said  indenture  further 
covenant,  promise,  and  agree  to  and  with  the  said  John  Phillips, 
his  heirs  and  assigns,  in  manner  following — that  is  to  say,  that  they, 
the  said  William  Nixon  the  elder  and  the  defendant,  or  their 
executors,  administrators,  or  licensed  assigns,  or  some  or  one  of 
them,  should  or  would  yearly  and  every  year  during  the  continu- 
ance of  the  same  demise  well  and  truly  pay  or  cause  to  be  paid  unto 
the  said  John  Phillips,  his  heirs  or  assigns,  the  said  yearly  rent  of 
lOOZ.  and  also  the  said  several  eventual,  additional  rents,  or  such  of 
them,  if  any,  as  should  be  incurred  or  become  due  at  the  several 
days  and  times,  and  in  the  proportions,  manner  and  form  above 
expressed,  according  to  the  true  intent  and  meaning  of  the  said 
indenture. 

The  declaration  then  averred  the  entry  of  the  said  William  Nixon 
the  elder  and  the  defendant,  and  traced  the  reversion  to  the  plaintiff 
by  devise  and  conveyance,  and  assigned  as  breaches,  first,  the  non- 
payment of  one  year's  rent  of  1001.  Second  breach,  that  after  the 
making  of  the  said  indenture  of  demise,  and  after  the  plaintiff  had  so 
become,  and  while  he  was  so  seised  of  the  said  reversion  of  and  in 
the  said  demised  premises  as  aforesaid,  during  the  said  term  granted 
by  the  said  indenture  of  demise,  and  whilst  the  defendant  was  so 
possessed  of  the  said  demised  premises  as  aforesaid,  to  wit,  on  &c., 
the  defendant  did,  in  and  upon  a  certain  part  of  the  said  demised 
premises,  not  being  the  said  garden,  or  any  part  thereof,  to  wit, 
in  and  upon  three-quarters  of  an  acre  of  a  certain  close,  parcel  of 
the  said  demised  premises,  called  the  Big  Patch  Field,  sow,  set, 
and  plant  potatoes,  contrary  to  the  form  and  effect  of  the  said 
indenture  of  demise  and   the  said    covenant   of    the   defendant 

[  *87  ]  in  that  behalf,  whereby  the  defendant  became  liable  to  *pay  to 
the  plaintiff  by  such  half-yearly  payments  as  aforesaid,  a  certain 
further  yearly  rent,  to  wit,  the  yearly  rent  of  15/.,  being  at 
and  after  the  rate  of  201.  the  acre,  as  aforesaid,  over  and  above  the 
said  first-mentioned  yearly  rent  of  1001. ;  and  although  one  of  the 
said  half-yearly  days  of  payment  of  the  said  first-mentioned  rent, 
to  wit,  of  100/.,  that  is  to  say,  the  29th  of  September,  1846,  &c., 
being  the  half-yearly  day  of  payment  of  the  said  first-mentioned 
rent  which  thirdly  happened  after  the  said  sowing,  setting,  and 
planting  of  the  said  potatoes,  and  after  the  said  eventual  and 
contingent  rent,  to  wit,  of  15/.,  had  been  so  incurred  and  had  elapsed 


YOi..  Lxxxui.]     1848.     Q.  B.     18  L.  J.  Q.  B.  37.  829 

before  the  commencement  of  this  suit,  and  a  large  sum,  to  wil,       Bowicbs 
71.  10s.  for  one  half  year  of  the  said  last-mentioned  eventual  and       nizon. 
contingent  rent  of  15L  had  become  due  and  payable,  yet  defendant 
did  not  nor  would  pay  the  said  last-mentioned  rent,  or  any  part 
thereof,  but  therein  wholly  failed  and  made  default,  and  the  same 
is  still  due  and  in  arrear,  contrary  to  the  true  intent  and  meaning 
of  the  said  indenture  of  demise  and  the  said  covenant  of  the  defen- 
dant in  that  behalf.      Third  breach,  that  although,  afterwards, 
another  of  the  said  half-yearly  days  of  payment  of  the  said  first- 
mentioned  rent,  to  wit,  of  lOOZ.,  that  is  to  say,  on  the  26th  of  March, 
1847,   being  the  half-yearly  day  of  payment  of  the  said  first- 
mentioned  rent,  to  wit,  of  lOOL,  which  fourthly  happened  after  the 
said  sowing,  setting,  and  planting  of  the  said  potatoes,  and  after 
the  said  eventual  and  contingent  rent  of  151.  had  been  so  incurred, 
to  wit,  71. 10«.,  for  another  half  year  of  the  said  last-mentioned  yearly 
rent  of  15/.  had  become  due  and  payable,  yet  the  defendant  did  not 
nor  would  pay  the  said  last-mentioned  rent,  or  any  part  thereof,  but 
therein  wholly  failed  and  made  default,  and  the  same  is  still  in  arrear, 
contrary  to  the  true  intent  and  meaning  of  the  said  indenture,  &c. 
Fourth  breach,  that  after  the  making  of  the  said  indenture  of  demise, 
and  after  the  plaintiff  had  so  become  and  whilst  he  was  so  seised  of 
the  said  reversion  of  and  in  the  said  demised  premises  as  aforesaid, 
and  during  the  said  term  granted  by  the  said  indenture  of  demise, 
and  whilst  the  defendant  was  so  possessed,  the  defendant  did  in  three 
successive  years,  and  in  one  course  of  tillage,  to  wit,  a.d.  1848, 
1844,  and  1845,  sow  and  take  three  successive  crops  of  corn,  to 
wit,  of  oats,  that  is  to  say,  one  of  such  last-mentioned  crops  of  corn, 
in  each  and  every  of  the  three  last- mentioned  years  respectively, 
upon,  off,  and  from  a  certain  other  part  of  the  said  demised 
premises,  to  wit,  upon,  off,  and  from  six  other  acres,  and  a  quarter 
of  another  acre  of  the  said  close,  called  the  Big  Patch  Field,  and 
did  not  seed  down  the  same,  or  any  part  thereof,  at  the  time  of  sow- 
ing the  third  of  the  said  three  crops  of  corn  in  the  said  course  of 
tillage  in  a  husbandlike-manner,  or  in  any  other  manner  whatsoever, 
and  did  not  nor  would  sow  every  acre  thereof,  and  so  proportionably, 
with  twelve  pounds*  weight  at  the  least,  or  with  any  other  quantity  of 
good  red  clover  or  with  any  other  proper  grass  seed  whatsoever, 
contrary  to  the  form  and  effect  of  the  said  indenture  of  demise  and 
of  the  said  covenant  in  that  behalf,  whereby  the  defendant  became 
liable  to  pay  to  the  plaintiff  by  such   half-yearly  payment  as 
aforesaid,  a  certain  other  yearly  rent,  to  wit,  the  yearly  rent  of  125/., 
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U0V7SB8  being  at  and  after  the  rate  of  201.  the  acre  as  aforesaid,  over  and 
Nixon.  above  the  said  first-mentioned  yearly  rent  of  100/.,  and  over  and  above 
the  said  additional  yearly  rent  of  151.,  and  averred  that  although 
two  of  the  said  half-yearly  days  of  payment  of  the  first-mentioned 
rent,  to  wit,  of  1002.,  that  is  to  say,  the  29th  of  September,  1846, 
and  the  26th  of  March,  1847,  being  two  half-yearly  days  of  pay- 
ment of  the  said  first-mentioned  rent  which  foarthly  and  fifthly 
happened  after  the  said  last-mentioned  eventual  or  contingent 
rent,  to  wit,  of  125/.,  had  been  so  incurred  as  aforesaid,  had  elapsed 
before  the  commencement  of  this  suit,  and  two  several  sums  of 
62L  10«.  and  622.  10a.,  amounting  to  1251.  for  two  halves  of  a  year 
of  the  said  last-mentioned  further  yearly  rent,  to  wit,  of  125/.,  had 
become  due  and  payable,  yet  the  defendant  did  not  pay  the  said 
two  last-mentioned  several  sums  of  the  rent  last  aforesaid. 

The  defendant  craved  oyer  of  and  set  out  the  indenture  of  demise, 
which  was  of  the  date  and  between  the  parties  mentioned  in  the 
declaration,  by  which  it  was  witnessed  that  in  consideration  of  the 
several  rents  thereinbefore  reserved,  and  of  the  covenants  <bc., 
Phillips  demised  to  the  Nixons  two  messuages,  called  **  Broad  Oak 
r  ^ag  ]  Farm,  Patch  Farm  and  Cow  Low,"  containing  by  estimation  *100 
acres,  for  the  term  mentioned  in  the  declaration.  The  reddaidum 
was  as  follows  :  Yielding  and  paying  therefore  yearly  and  every 
year  to  the  said  John  Phillips,  his  heirs,  &c.,  the  yearly  rent  or 
sum  of  lOOi.,  clear  of  all  deductions,  &c.,  the  said  annual  rent  to  be 
paid  by  two  equal  half-yearly  days  of  payment  in  the  year,  that  is 
to  say,  the  25th  of  March,  and  the  29th  of  September  in  each  year, 
and  the  first  payment  to  begin  and  be  made  on  the  25th  of  March 
next  ensuing  the  date  hereof ;  and  also  yielding  and  paying  unto 
the  said  J.  Phillips,  his  heirs,  &c.,  at  or  upon  the  days  or  times  of 
payment  of  the  said  yearly  rent  first  above  reserved,  over  and  above 
the  said  rent,  a  further  yearly  rent  or  sum,  according  to  the  i*ate 
of  20Z.  the  acre,  and  so  in  proportion  for  a  lesser  quantity  than  an 
acre,  of  any  of  the  closes,  &c.  which  are  now  and  have  for  the  space 
of  seven  years  last  past  been  used  as  grazing  or  mowing  land, 
which  the  said  W.  Nixon  the  elder  and  W.  Nixon  the  younger,  or 
any  person  coming  into  the  possession  of  the  said  premises,  or  any 
part  thereof,  under  them  or  either  of  them,  shall  at  any  time  or 
times  during  the  continuance  of  this  demise,  cause,  procure,  &c.,  to 
be  ploughed,  digged,  and  broken  up,  converted  into  or  had  or  used 
in  tillage,  or  to  be  used  or  occupied  otherwise  than  as  meadow  or 
pasture  land,  without  the  licence,  &c.,  of  the  said  J.  Phillips,  in 
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writing ;  and  also  yielding  and  paying  unto  the  Baid  J.  Phillips,  his  uowebs 
heirs,  &c.,  at  or  upon  the  days  or  times  for  the  payment  of  the  said  nixox. 
yearly  rent  first  above  named,  over  and  above  the  said  rents  herein- 
before reserved,  according  to  the  rate  of  20Z.  the  acre,  and  so  in 
proportion  for  any  less  quantity,  of  any  of  the  closes,  pieces,  or 
parcels  of  land  hereby  demised,  of  which  the  said  W.  Nixon  the 
elder  and  W.  Nixon  the  younger,  or  either  of  them,  shall  sub-let  or 
part  with  the  possession,  use  and  occupation  to  any  person  or 
persons  whomsoever,  or  upon  which  the  said  W.  Nixon  the  elder 
and  W.  Nixon  the  younger,  or  either  of  them,  or  any  person  or 
persons  becoming  possessed  of  or  entitled  to  the  use  or  occupation 
of  the  said  premises,  or  any  part  thereof,  by  or  through  the  means, 
consent,  default,  act,  privity,  or  procurement  of  the  said  W.  Nixon 
the  elder  and  W.  Nixon  the  younger,  or  either  of  them,  shall  sow, 
set,  or  plant  any  rape,  woad,  or  potatoes,  or  above  half  an  acre  at 
one  time  of  flax  or  hemp,  or  from  which  he  or  they  shall  have,  get, 
or  take  more  than  three  crops  of  corn  or  grain  in  any  one  course  of 
tillage,  or  from  which  shall  be  taken  a  second  or  other  crop  of 
wheat,  without  making  a  clean  summer  fallow  of  the  land  to  be 
sown  therewith,  and  spreading  on  every  part  of  such  fallow,  a 
sufficient  quantity  of  lime,  marl,  soil,  or  compost,  or  from  which 
shall  be  taken  a  third  crop  in  any  one  year  or  course  of  tillage, 
without  seeding  down  the  same  at  the  time  of  sowing  the  third  crop 
in  each  course  of  tillage  in  a  husbandlike  manner,  and  sowing 
every  acre  thereof,  and  so  proportionably,  with  twelve  pounds' 
weight  at  the  least  of  good  red  clover  or  other  proper  grass  seeds,  at 
the  option  of  the  said  J.  Phillips,  his  heirs,  &c.,  if  notice  of  such 
option  shall  be  given,  and  laying  and  spreading  on  each  and  every 
acre  of  land  so  seeded  down  after  the  crop  of  corn  or  grain  shall 
have  been  gotten,  a  sufficient  quantity  of  good  rotten  dung  or  other 
compost ;  and  also  yielding  and  paying  unto  the  said  J.  Phillips, 
his  heirs,  &c.,  at  or  upon  the  days  or  times  appointed  for  the  pay- 
ment of  the  said  rent  first  above  reserved,  over  and  above  the  same 
rents,  the  further  yearly  rent  or  sum  of  202.  of  like  lawful  money 
the  acre,  and  so  in  proportion  for  a  lesser  quantity  than  an  acre  of 
the  land  or  ground  hereby  demised,  or  any  part  thereof  which  shall 
be  mowed,  and  the  produce  cut  for  hay  or  fodder,  unless  the  said 
W.  Nixon  the  elder  and  W.  Nixon  the  younger  shall  once  at  the 
least  in  every  three  years  bring,  bestow  and  spread  thereon  a  full, 
proper  and  sufficient  quantity  of  good  rotten  dung,  compost,  or 
other  proper  manure  for  the  improvement  thereof,  the  several 
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BowEi{8  eventual  or  contingent  rents,  if  any  such  shall  become  dae,  to  be 
Nixon.  additional  to  the  first-mentioned  rent,  and  to  be  paid  and  payable 
half-yearly  by  equal  portions,  and  the  first  payment  thereof  to 
become  due  and  be  made  at  that  day  of  payment  of  the  said  first- 
mentioned  rent,  which  shall  first  and  next  happen  after  such 
eventual  or  contingent  rent  shall  have  been  incurred,  and  to  con- 
tinue payable  thenceforth  during  all  the  residue  of  the  term  hereby 
created  ;  and  there  was  a  covenant  by  the  lessees  that  they  would 
[  *89  J  yearly  and  every  year  during  the  continuance  of  the  ^demise  well 
and  truly  pay,  or  cause  to  be  paid  to  the  said  J.  Phillips,  bis  heirs, 
&c.  the  said  yearly  rent  of  100{.,  and  also  the  said  several  eventual 
additional  rents,  or  such  of  them,  if  any  should  be  incurred  or 
become  due  at  the  several  days  and  times,  and  in  the  proportions, 
manner  and  form  above  expressed,  according  to  the  intent,  &c. 
There  was  also,  amongst  other  covenants,  a  covenant  that  the 
lessees  would  not  plant,  &c.  in  or  upon  the  premises  any  rape, 
hemp,  woad,  or  potatoes,  except  potatoes  in  the  garden,  nor  above 
one  acre  of  flax  or  hemp,  in  the  whole  in  any  one  year,  and  would 
not  take  more  than  three  crops  of  com  or  grain  in  any  one  course 
of  tillage,  nor  a  second  or  other  crop  of  wheat,  without  making  a 
clean  summer  fallow  of  the  land  to  be  sown  therewith,  and  spread- 
ing lime  or  compost,  nor  a  third  crop  of  any  sort  of  com  or  grain 
in  any  course  of  tillage,  without  seeding  down  the  same.  See.  And 
there  was  a  proviso  for  re-entry  if  the  said  yearly  rent  or  the  said 
several  eventual  or  conditional  rents  above  reserved  should  be  in 
arrear  for  thirty  days  next  after  any  of  the  said  days  or  times  for 
payment,  at  or  upon  which  the  same  are  reserved  and  shall  become 
due  as  aforesaid. 

The  defendant  demurred  specially  to  all  the  breaches  assigned, 
except  the  first,  assigning  for  causes  of  demurrer,  first,  that  the 
plaintiff  claimed  a  further  yearly  rent,  at  the  rate  of  20/.  the  acre, 
from  the  defendant  for  the  planting  of  potatoes,  whereas  the 
indenture  reserved  no  further  rent  for  planting  potatoes ;  secondly, 
that  the  plaintiff  claimed  a  further  rent,  at  the  rate  of  20Z.  the  acre, 
for  the  defendant's  taking  three  successive  crops  of  corn  without 
seeding  down  the  same,  and  without  sowing  every  acre  with  twelve 
pounds  of  clover  or  other  grass  seeds,  whereas  by  the  indenture  no 
further  rent  was  reserved  for  the  omission  or  neglect  to  seed  down 
after  taking  three  successive  crops  of  corn  in  one  course  of  tillage, 
or  for  taking  three  successive  crops  of  oats,  or  for  the  omission  to 
seed  down  after  taking  three  successive  crops  of  oats« 
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Judgment  by  nil  dicit  as  to  the  first  breach,  and  joinder  in      Bowebs 
demurrer.  Nixok. 

Id  the  points  for  argument  on  behalf  of  the  defendant  on  the 
demurrer,  it  was  further  stated  that  the  several  sums  of  15/.  and 
1252.  alleged  in  the  declaration  to  be  payable  to  the  plaintiff  per 
annum  as  a  rent,  were  not  either  of  them  payable  as  a  rent,  but 
as  a  penalty  for  the  abuse  of  the  land ;  and  that  they  were  not 
payable  annually,  but  as  a  sum  in  gross,  and  were  payable  but 
once  only  on  the  occurrence  of  every  or  any  breach  of  the  said 
covenant. 

Peacock,  in  support  of  the  demurrer : 

The  question  is,  whether  the  defendant  is  to  be  liable  to  the  end 
of  the  term  to  the  increased  rent  of  1251.  because  he  has  committed 
a  single  breach  of  covenant  in  neglecting  to  seed  down  a  field,  after 
taking  a  third  crop  of  corn.  The  words  of  the  covenant,  as  set  out 
in  the  declaration,  would  seem  to  show  that  it  was  not  the  intention 
of  the  parties  that  the  penal  sum  which  is  imposed  per  acre  for 
neglecting  to  seed  down  is  to  be  treated  as  an  additional  and 
continuing  rent,  as  the  words  in  the  second  branch  of  the  penal 
clause  are  ''  yielding  and  paying  according  to  the  rate  of  202.  the 
acre,"  and  not  "  a  further  yearly  rent  at  the  rate  of  202.  the  acre," 
as  in  the  first  branch  of  the  reddendum.  And  when  the  lease  is 
set  out  on  oyer  the  intention  appears  yet  more  evident,  as  there 
is  a  third  branch  of  the  penal  clause  not  set  out  in  the  declaration, 
by  which  it  is  covenanted  that  the  lessees  shall,  over  and  above  the 
rent  first  reserved,  pay  the  further  yearly  rent  or  sum  of  202.  for 
land  mowed  without  being  spread  with  manure.  And  there  is  good 
reason  for  the  penalty  for  ploughing  up  old  pasture  continuing  to 
be  payable  yearly  during  the  term ;  but  it  would  be  a  great  hard- 
ship to  construe  the  lease  so  as  to  impose  a  yearly  and  an  additional 
rent  for  a  single  act  of  omission.  It  is  true  that  the  covenant  goes 
on  to  say  that  the  said  several  eventual  or  conditional  rents  shall 
be  additional  to  the  first-mentioned  rent,  and  shall  be  payable 
half-yearly,  &c. ;  but  that  must  be  taken  only  to  apply  to  those 
sums  which  are  to  be  treated  as  rents,  and  does  not  carry  the 
matter  further  with  respect  to  those  which  are  in  their  nature 
gross  sums  and  payments  by  way  of  penalty,  and  which  are, 
therefore,  payable  once  only. 

(WiGHTMAN,  J. :  You  say  that  the  penalty  would  be  satisfied  by 
R.B. — VOL.  Lxxxin,  53 
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BowBBs      paying  once ;  bat  the  words  of  the  covenant  for  p&yment  are,  that 
Nixon.       the  defendant  will  pay  by  half-yearly  payments.) 

It  may  be  considered  as  one  sum  payable  by  two  half-yearly 
payments. 

[  ^^  ]  (Coleridge,  J. :  Under  the  same  branch  of  the  covenant  is  the 

penal  rent  for  underletting.  If  the  tenant  underlet  for  seven  or 
eight  years  by  one  demise,  it  would  be  but  fair  that  he  should  pay 
the  penalty  every  year.) 

Every  patting  into  possession  is  a  fresh  breach,  and  the  lessor 
might  waive  it  on  any  one  occasion  by  the  receipt  of  rent. 

(WiGHTUAN,  J. :  But  suppose  there  was  only  one  demise  and  one 
letting  into  possession  ?) 

Then  there  would  be  but  a  single  penal  sum  payable.  In  Shury  v. 
Brown  (i)  it  was  held  that  a  rent  simply  reserved  to  a  man  and  his 
assigns  continued  during  the  term,  and  did  not  cease  on  the  death 
of  the  grantee ;  but  one  of  the  Judges  (Doddridge,  J.)  differed,  and 
was  of  opinion,  that  the  lessor  only  should  have  it  during  liis  life, 
though  the  reservation  had  the  words  "  during  the  term  aforesaid.'* 
In  Gerrard  v.  Clifton  (2)  it  was  held  that  where  the  lessee  of  a  coal 
mine  covenanted  to  pay  a  moiety  of  all  sums  which  the  coal  should 
sell  for  at  the  pit*s  mouth,  it  was  held  that  he  was  not  liable  to  pay 
any  part  of  the  money  produced  by  the  sale  of  the  coal  elsewhere, 
the  Court  considering  that  they  were  bound  to  adhere  to  the 
very  words  of  the  covenant.  This  is  also  a  condition,  and  not  a 
reservation;  and  therefore  must  be  taken  most  strongly  against 
the  lessor :  Crusoe  d.  Blencowe  v.  Bugby  (a),  Sacheverel  v.  Frogate  (4), 
Co.  Litt.  197  a;  and  the  omission  of  the  word  "rent,"  in  the 
branch  of  the  covenant  relating  to  the  seeding  down,  when  it  is 
used  in  the  other  branches,  is  a  sufficient  ground  for  the  Court  to 
put  a  construction  on  it  which  will  meet  the  justice  of  the  case. 

(Coleridge,  J.:  You  say  that  the  lessor  has  reserved,  first, 
something  which  you  admit  to  be  a  continuing  rent,  then  some- 
thing which  you  say  is  not  continuing,  and  then  again  something 
which  is  continuing;  but  does  not  the  lease  by  using  the  terms 

(1)  3  Bulst.  328.  (3)  2  W.  Bl.  766. 

(2)  7  T.  R.  676,  in  error;  S.  C,  I  (4)  1  Vent.  148,  161. 
Bos.  &  P.  524. 
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"which  said  additional  rents/'  overriding  the  whole,  show  that  all      bowers 
are  alike  continaing,  if  they  become  payable  at  all  *?)  Nixon. 

In  Gerrard  v.  Clifton,  Lord  Kbnyon  says,  "  If  I  were  to  indulge  in 
conjecture  and  speculation  as  to  any  supposed  intention  of  the 
parties  not  expressed  in  the  deed  I  could  have  little  doubt ;  but  it 
is  sufficient  that  the  lessee  has  not  entered  into  the  covenant 
insisted  upon."  Besides,  it  is  doubtful  whether  the  words 
"yielding  and  paying*'  a  sum  in  reference  to  something  done  on 
the  land  constitutes  a  rent.  It  is  not  payable  for  the  land.  The 
usual  words  of  reservation  of  rent  are  "yielding  and  paying 
therefore." 

Whateley,  contra,  was  not  called  upon. 

LoBD  Denmak,  Gh.  J. : 

I  am  of  opinion  that  the  words  of  the  covenant  are  too  clear  to 
raise  any  doubt,  though  I  certainly  should  have  been  glad  if  I 
could  consistently  have  arrived  at  any  other  construction.  It  was 
probably  thought  by  the  framers  of  this  lease  that  the  severity  of 
the  penalty  would  prevent  the  breach  of  covenant. 

Patteson,  J. : 

The  words  of  this  branch  of  the  covenant  are  "yielding  and 
paying  unto  the  said  J.  Phillips  on  the  days  and  times  of  payment 
of  the  said  yearly  rent  first  above  named,  over  and  above  the  said 
rent,  according  to  the  rate  of  202.  the  acre."  It  would  seem  that 
the  words  "  a  further  yearly  rent  or  sum,"  which  occur  both  in  the 
preceding  and  following  branches  of  the  covenant,  have  been 
accidentally  omitted.  However  that  may  be,  if  the  words  as  they 
stand  could  give  rise  to  any  doubt,  I  think  that  doubt  is  removed 
by  the  concluding  words,  "  the  said  several  eventual  or  contingent 
rents,  if  they  should  become  due,  to  be  additional  to  the  first- 
mentioned  rent,  and  to  be  paid  and  payable  half-yearly."  This 
sentence  clearly  overrides  the  whole. 

COLBRIDOB,  J. : 

I  am  of  the  same  opinion.  If  there  had  been  any  marked 
distinction  in  the  nature  of  the  subject-matter  of  the  different 
covenants,  there  might  be  much  greater  weight  in  the  argument, 
but  that  does  not  appear  to  be  the  case. 

53—2 
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FOWEKS        WiGHTMAN,  J.  ! 

KixoN.  I  am  of  the  same  opinion.     I  do  not  see  how  the  construction 

suggested  by  Mr.  Peacock  could  be  acted  upon  in  such  a  manner 
as  to  fulfil  the  words  of  the  covenant  or  be  consistent  with  it. 

Judgment  for  the  plaintiff. 


[83] 


18^9-  BAIN   V.  KIRK. 

Jan.  23. 

(18  L.  J.  Q.  B.  83—86;  S.  0.  13  Jur.  559.) 


By  a  deed  which  recited  that  the  defendant  was  the  BurTiving  devisee  in 
trust,  under  the  will  of  J.  B.,  and  that  the  plaintiff  and  his  brother,  amongst 
others,  were  each  entitled  to  legacies  of  3,000/.,  and  that  the  assets  of  J.  B. 
were  insufficient  to  pay  the  legacies,  and  also  that  the  plaintiff  was  in  want 
of  1,700/.  before  a  certain  day,  and  had  requested  the  defendant  to  advance 
him  that  sum  out  of  the  assets  of  J.  B.,  which  the  defendant  had  covenanted 
to  do  on  the  terms  after  mentioned,  the  defendant  covenanted  that  he  would 
before  the  day  mentioned  pay  the  plaintiff  by  and  out  of  the  assets  of  J.  B. 
the  sum  of  1,700/.,  and  the  plaintiff  and  his  brother,  in  consideration  thereof , 
agreed  that  they  would  execute  an  indemnity  and  release  to  the  defendant 
in  respect  of  all  matters  connected  with  the  will  of  J.  B.,  and  that  in  case 
the  share  of  the  plaintiff  and  his  brother  of  and  in  the  assets  of  J.  B., 
should  not  amount  to  1,700/.,  they  would  pay  him  the  difference,  and 
indemnify  him  against  all  loss,  &c.,  by  reason  of  the  payment  by  him : 
Held,  that  the  covenant  of  the  defendant  was  absolute,  and  not  conditional 
or  contingent  on  the  receipt  of  assets. 

Covenant.  The  declaration  stated  that  by  certain  articles  of 
agreement,  made  on  the  26th  of  February,  1847,  between  Margaret 
Bain  of  the  first  part,  the  plaintiff  David  Bain  of  the  second  part, 
Thomas  Bain  of  the  third  part,  and  the  defendant  of  the  fourth 
part ;  which  said  articles  of  agreement,  sealed,  &c.,  being  in  the 
possession,  custody,  and  power  of  the  defendant,  and  not  in  any 
way  under  the  controul  of  the  plaintiff,  the  plaintiff  was  unable  to 
produce  ;  reciting  that  the  defendant  was  the  surviving  devisee  in 
trust,  and  that  he  and  the  said  Margaret  Bain  were  the  executor 
and  executrix  of  the  will  of  James  Bain,  deceased ;  and  reciting 
that  by  the  said  will,  the  said  James  Bain,  deceased,  bequeathed  to 
his  wife,  the  said  Margaret  Bain,  an  annuity  of  300/.,  payable  as 
therein  mentioned  ;  and  also  he  bequeathed,  among  other  legacies, 
to  each  of  his  sons,  Francis  Bain,  Alexander  Bain,  James  Bain,  the 
said  Thomas  Bain,  and  the  plaintiff,  the  sum  of  3,000/.  sterling, 
and  reciting  that  the  assets  of  the  said  testator  were  insufficient 
to  satisfy  the  legacies  given  and  bequeathed  in  and  by  his  said 
will,  and  reciting  that  the  plaintiff  had  then  lately  entered  into 
co-partnership  with  Forbes,  Still  &  Co. ;  and  he  the  plaintiff  had 
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undertaken  to  advance  and  bring  into  the  said  concern  the  sum  of  bain 
l,700i.  on  or  before  the  15th  day  of  March  then  next,  and  the  ^^^^ 
further  sum  of  l,000f.  on  or  before  the  15th  day  of  December  then 
next,  and  reciting  that  the  said  Thomas  Bain  was  then  about  to 
proceed  to  the  Gape  of  Good  Hope,  to  establish  himself  there  in 
mercantile  afifairs,  in  connexion  with  the  said  firm  of  Forbes,  Still 
&  Go. ;  and  he  and  the  plaintiff  requested  the  defendant  to  advance 
and  pay  to  the  plaintiff,  out  of  the  estate  of .  the  testator,  the  sum 
of  2,700/.,  on  account  of  the  shares  of  them  the  plaintiff  and  the 
said  Thomas  Bain,  under  the  said  will  of  the  said  James  Bain 
deceased;  and  the  said  Margaret  Bain  had  also  requested  the 
defendant  to  advance  the  said  sum  to  the  plaintiff,  and  in  con- 
sideration thereof  had  agreed  to  release  *the  defendant  from  the  [  *Si  ] 
payment  of  the  sum  of  135Z.,  part  of  the  said  annuity  of  SOOZ.,  he 
the  plaintiff  agreeing,  in  lieu  thereof,  to  pay  to  her  interest  at  the 
rate  of  5/.  per  cent,  per  annum  upon  the  said  sum  of  2,700Z. ;  and 
that  the  defendant  had  then  consented  and  agreed  to  pay  the  said 
sum  of  2,700{.  to  the  plaintiff,  upon  the  plaintiff  Thomas  Bain  and 
Margaret  Bain  respectively  entering  into  the  covenants  and  agree- 
ments on  their  part  respectively  therein  contained ;  the  defendant 
thereby,  for  himself,  his  heirs,  executors  and  administrators, 
covenanted  and  agreed  with  the  plaintiff,  that  he  the  defendant, 
his  executors,  &c.,  should  and  would,  on  or  before  the  15th  day  of 
March  then  next,  well  and  truly  pay  to  the  plaintiff,  by  and  out  of 
the  assets  of  the  said  James  Bain  deceased,  the  sum  of  1,700Z.,  and 
on  or  before  the  15th  day  of  December  then  next  the  further  sum 
of  1,000{. ;  and  in  consideration  of  the  premises,  the  said  Margaret 
Bain  did  thereby  for  herself,  her  heirs,  executors,  administrators 
and  assigns  covenant  with  the  defendant,  his  heirs,  executors, 
administrators  and  assigns,  that  he  the  defendant,  his  executors, 
&c.,  should  from  and  after  the  payment  of  the  said  sum  of  1,700/. 
to  the  plaintiffs  aforesaid,  stan^  and  be  absolutely  released  and 
discharged  of  and  from  the  sum  of  S5L  per  annum,  of  the  said 
annuity  of  300Z.  per  annum,  bequeathed  to  the  said  Margaret  Bain 
by  the  said  will  of  the  said  James  Bain  deceased,  or  a  proportionate 
part  thereof,  in  respect  of  the  time  that  should  have  elapsed  before 
payment  of  the  said  further  sum  of  1,000Z.  to  the  plaintiff  as  afore- 
said; and  from  and  immediately  after  the  payment  of  the  said 
further  sum  of  1,000/.  to  the  plaintiff,  that  he  the  defendant,  his 
heirs,  executors,  administrators  and  assigns  should  stand  and  be 
absolutely  released  and  discharged  of  and  from  the  further  sum  of 
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Baik  50Z.  per  annum,  other  proportion  of  the  said  annuity  of  300/.  per 
Kirk.  annum,  making,  together  with  the  said  sum  of  851.  per  annum, 
185/.  per  annum,  and  of  and  from  all  claims  and  demands  whatso- 
ever,  in  respect  thereof ;  and  further,  that  she,  the  said  Margaret 
Bain,  her  heirs,  executors,  administrators  and  assigns,  should  and 
would,  at  all  times  thereafter,  upon  the  request  of  the  defendant, 
his  heirs,  executors,  administrators  or  assigns,  but  at  the  cost  of 
the  said  Margaret  Bain,  her  heirs,  executors  or  administrators,  do 
and  execute  such  further  and  other  acts  and  deeds,  for  more 
effectually  releasing  and  discharging  the  defendant,  his  heirs, 
executors,  administrators  or  assigns,  of  and  from  the  said  propor- 
tion of  the  said  annuity,  as  the  defendant,  his  heirs,  executors, 
administrators  or  assigns  should  require ;  and  in  consideration  of 
the  premises,  they  the  plaintiff  and  the  said  Thomas  Bain  did 
thereby  for  themselves  severally  and  respectively  covenant  with 
the  defendant,  his  heirs,  executors  and  administrators,  that  they, 
the  plaintiff  and  the  said  Thomas  Bain,  respectively,  or  their 
respective  heirs,  executors,  administrators  or  assigns  should  and 
would,  on  the  1st  day  of  November  then  next,  make  and  execute  to 
the  defendant,  his  heirs,  executors  or  administrators,  a  good  and 
sufficient  release  and  indemnity,  in  respect  of  all  matters  con- 
nected with  the  estate  of  the  said  James  Bain  deceased,  and  the 
acts  or  defaults  of  the  defendant  as  such  trustee  and  executor, 
under  and  by  virtue  of  his  will ;  and  in  consideration  of  the  pre- 
mises, they  the  said  Margaret  Bain,  the  plaintiff,  and  Thomas 
Bain,  did  thereby  for  themselves  severally  and  respectively,  and 
for  their  several  and  respective  heirs,  executors  and  administrators, 
covenant  with  the  defendant,  his  heirs,  executors  or  administrators, 
that  in  case  the  shares  of  the  plaintiff  and  Thomas  Bain,  of  and  in 
the  assets  of  the  said  James  Bain,  deceased,  under  and  by  virtue  of 
his  said  will,  should  not  amount  to  the  said  sum  of  2,700/.,  then 
they,  the  said  Margaret  Bain,  the  plaintiff,  and  Thomas  Bain,  or 
some  or  one  of  them,  their  or  some  or  one  of  their  heirs,  executors 
or  administrators,  should  and  would  on  demand  pay  to  the  defen- 
dant, his  heirs,  executors,  or  administrators  the  difference  in 
amount  between  the  amount  of  the  said  shares  of  the  plaintiff  and 
Thomas  Bain,  under  and  by  virtue  of  the  will  of  the  said  James 
Bain  deceased,  and^the  sum  of  2,700/. ;  and  further  that  they  the 
said  Margaret  Bain,  the  plaintiff,  and  Thomas  Bain,  their  heirs, 
executors  or  administrators,  or  some  or  one  of  them,  should  and 
would,  at  all  times  thereafter,  save  harmless,  and  keep  indemnified 
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the  defendant,  his  heirs,  executors  and  administrators,  and  his  and  Bain 
their  estates  and  goods  of  and  from  and  against  all  and  all  manner  kirk. 
of  actions,  suits,  proceedings,  claims,  demands,  losses,  &c.,  *what-  [  *86  ] 
soever,  to  arise  and  be  occasioned  by  reason  of  the  payment  by  the 
defendant  to  the  plaintiff  of  the  said  sums  covenanted  to  be  by  him 
paid  as  aforesaid  or  anywise  in  relation  thereto ;  and  further,  that 
they  the  said  Margaret  Bain,  the  plaintiff,  and  Thomas  Bain,  and 
each  of  them,  would  use  their  utmost  endeavours  to  procure  the 
concurrence  of  Andrew  Bain  and  Alexander  Bain,  two  other  sons  of 
the  said  James  Bain  deceased,  in  the  release  and  indemnity  to  be 
executed  by  the  said  plaintiff  and  Thomas  Bain,  on  the  Ist  day  of 
November  then  next  as  aforesaid,  prout  patet,  &c. ;  and  further, 
that  although  the  defendant  in  part  performance  of  his  said  cove- 
nant with  the  plaintiff,  did  well  and  truly  pay  to  the  plaintiff  on 
the  said  15th  day  of  March  in  his  said  covenant  in  that  behalf 
mentioned,  the  said  first  instalment  of  1,700Z. ;  and  although  the 
said  15th  day  of  December  in  the  defendant's  said  covenant  in  that 
behalf  mentioned,  on  or  before  which  last-mentioned  day  he  thereby 
covenanted  to  pay  the  said  further  sum  of  l,000f.,  passed  and 
elapsed  before  the  commencement  of  this  suit,  yet  the  defendant 
had  not  paid  to  the  plaintiff  the  said  further  sum  of  1,OOOZ.,  or  any 
part  thereof. 

The  defendant  set  out  the  articles  of  agreement  in  hac  verba. 
(They  did  not  vary  from  the  statement  of  those  in  the  declaration, 
except  that  in  addition  to  the  covenants  therein  set  out,  there  was 
a  covenant  by  the  plaintiff  and  Thomas  Bain  that  in  case  any 
dispute  should  arise  between  the  plaintiff  and  Thomas  Bain,  or 
either  of  them,  and  the  defendant,  touching  or  anywise  concerning 
any  matter  or  thing  connected  with  or  arising  out  of  the  trusteeship 
or  executorship  of  the  said  will  of  the  said  James  Bain  deceased, 
all  such  disputes  and  differences  should  be  referred  to  the  arbitra- 
tion of  W.  S.  K.,  and  that  no  action  or  suit,  or  proceedings  at  law 
or  in  equity,  should  be  instituted  by  the  plaintiff  and  Thomas  Bain, 
or  either  of  them  in  respect  thereof.) 

Plea — Non  est  factum,  and  issue  thereon. 

The  cause  was  tried,  before  Bolfe,  B.,  at  the  Spring  Assizes  for 
Liverpool,  1848.  The  execution  of  the  deed  by  the  defendant  was 
admitted ;  and  it  was  on  behalf  of  the  defendant  contended,  that 
on  the  true  construction  of  the  deed,  the  covenant  by  the  defendant 
to  pay  the  2,7001.  was  not  unqualified  to  pay  at  all  events,  but  only 
to  pay  out  of  the  assets  of  J.  Bain  ;  and  that  the  plaintiff  ought  to 
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Baik        have  averred  and  proved  that  there  were  suflficient  assets  to  pay 
KiHK.        the  1,000Z.     The  jury,  under  the  learned  Judge's  direction,  having 
found  a  verdict  for  the  plaintiff,  damages  1,0002.,  and  interest, 

Cowlingy  in  the  following  Easter  Term,  obtained  a  rule  nisi  for 
a  new  trial,  or  for  arresting  the  judgment. 

Atherton  and  Needham  now  showed  cause.    [After  mentioning 
points  of  pleading  now  obsolete :] 

The  question,  therefore,  turns  on  the  meaning  of  the  covenant 
to  pay  out  of  the  assets  of  J.  Bain.  On  the  construction  of  the 
deed,  the  defendant  undertakes  to  pay  the  1,700Z.,  and  the  1,000/., 
and  the  receipt  of  assets  is  not  a  condition  precedent.  It  appears 
that  the  assets  were  insufficient,  and  that  the  only  mode  of  raising 
the  money  for  the  plaintiff  was  by  making  the  arrangement  in  the 
deed,  and  tliat  the  plaintiff  and  Thomas  Bain  actually  agreed  to 
release  tlie  defendant  from  all .  claims  on  the  estate,  on  a  day 
posterior  to  the  1,000Z.  becoming  due.  The  receipt  of  the  assets  is, 
therefore,  clearly  not  a  condition  precedent:  Pordage  v.  Cole  (\). 
There  is  no  hardship  on  the  defendant,  as  he  has  an  indemnity 
against  any  ultimate  deficiency,  and  is  released  from  paying  a 
portion  of  the  annuity.  If  it  had  been  intended  that  this  should 
be  a  conditional  covenant,  words  might  have  been  used  to  express 
such  intention.  But  the  words  are  absolute  as  far  as  they  go  ;  and 
the  provision  that  payment  is  to  be  made  out  of  a  particular  fund 
does  not  of  necessity  imply  that  the  payment  is  not  to  be  made 
unless  the  fund  is  raised :  Hancock  v.  Hodgson  (2). 

[  86  ]  (Patteson,  J. :  In  that  case  there  was  a  manifest  intention  that 

the  parties  covenanting  should  be  liable  personally,  after  a  given 
time,  and  that  time  had  elapsed.) 

Looking  at  the  recitals  here,  it  is  manifest  also  that  the  intention 
was  to  pay  to  the  extent  of  the  1,7002. ;  and  the  defendant  cannot 
be  heard  to  say  that  there  were  not  assets. 

Cowling,  conti'a  : 

*    *    Taking  the  deed  as  it  appears  on  the  face  of  the  declaration, 

the  advance  is  to  be  made  out  of  the  assets  of  J.  Bain,  but  it  could 

not  be  made  at  the  time,  as  the  defendant  did  not  then  know  the 

amount  of  assets,  and  it  is  recited  that  they  were  insufficient. 

(1)1  Wms.  Saund.  320  b,  c.  (2)  4  Bing.  269;  S.  C.  5  L.  J.  C.  R 

170. 
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(WiGHTMAN,  J. :  Bat  that  would  appear  to  mean  that  they  were  Baik 
insufficient  to  pay  the  full  amount  of  the  legacies  of  the  plaintiff  x^i^^. 
and  his  brother,  viz.,  6,000Z.) 

TVhat  did  the  parties  mean  by  using  the  words  "  by  and  out  of  the 
assets  of  J.  Bain,  deceased  "  ? 

(Pattbson,  J. :  There  is  a  covenant  to  repay  the  difference,  in 
case  the  shares  of  the  plaintiff  and  his  brother  in  the  assets  should 
not  amount  to  1,700Z.) 

The  covenant  to  indemnify  is  in  the  defendant's  favour,  as  it  provides 
against  his  being  liable  for  a  devastavit,  by  reason  of  his  paying  the 
plaintiff  before  any  other  party  claiming  under  the  will. 

Lord  Dbnman,  Ch.  J. : 

It  appears  to  me  that  this  is  an  absolute  covenant  on  the  part  of 
tlie  defendant.  The  words  "  out  of  the  assets  of  the  said  James 
Bain  deceased,"  do  not,  when  the  whole  of  the  deed  is  looked  at, 
amount  to  any  qualification.  Besides,  there  is  an  express  indemnity 
given  him  in  respect  of  the  estate  of  the  deceased,  and  against  any 
loss  he  might  sustain  by  reason  of  the  assets  not  being  sufficient 
to  meet  this  very  advance.  The  defendant  has  also  an  absolute 
release. 

Pattbson,  J.: 

I  am  of  the  same  opinion.  On  looking  at  the  deed,  as  set  out  in 
the  declaration,  it  amounts  to  this.  The  plaintiff  and  his  brother 
had  legacies  of  a  certain  amount  under  the  will  of  James  Bain ; 
and  it  appears  that  the  widow  had  an  annuity,  and  that  the  plaintiff 
was  in  want  of  1,700{.,  and  had  requested  the  defendant  to  advance 
that  sum  out  of  the  testator's  estate ;  and  then  the  defendant  cove- 
nants to  pay  "  out  of  the  assets."  That  only  points  to  the  fund  ; 
it  does  not  make  the  payment  conditional  or  dependent  on  a 
qualification.  The  covenant  is  absolute  to  pay ;  and  there  is  a 
further  agreement  by  the  plaintiff  to  repay,  in  case  the  assets  are 
deficient,  and  to  indemnify. 

Coleridge,  J.: 

In  looking  at  the  deed  it  is  clear  that  we  cannot  construe  it  without 
reference  to  the  particular  object  of  the  parties.     The  plaintiff  had 
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Bain  to  produce  a  particular  sum  on  a  given  day  ;  and  the  legacies  were 
KiBK.  the  only  fund  to  which  he  had  to  look.  The  defendant  himself  was 
in  a  degree  of  uncertainty  as  to  the  amount  he  should  ultimately 
receive ;  and  could  not,  therefore,  advance  without  an  indemnity  ; 
and  there  is  a  covenant,  therefore,  to  indemnify  him.  All  is  con- 
sistent on  this  interpretation.  That  a  fund  should  be  specified  is 
natural  enough,  as  that  was  the  fund  out  of  which  the  money 
would  ultimately  come.  There  is  then  a  covenant  to  indemnify. 
Now,  if  the  meaning  were,  that  the  defendant  should  pay  in  case 
the  assets  should  turn  out  sufficient,  there  would  be  no  occasion 
for  any  such  indemnity;  but  it  was  in  truth  given  because  the 
defendant  had  put  himself  into  a  sort  of  jeopardy,  by  covenanting 
absolutely  to  pay  the  money. 

WiGHTMAN,  J. : 

I  think  also  that  this  is  an  absolute  covenant,  and  not  a  covenant 
to  pay  on  the  contingency  of  there  being  assets.  The  question  as 
raised  on  the  pleadings  is,  whether  it  was  incumbent  on  the  plain- 
tiff to  aver  that  the  defendant  had  received  the  money  out  of  the 
assets  of  James  Bain.  Now  I  think  the  recitals  in  the  deed,  as  they 
appear  on  the  declaration,  amount  to  an  admission,  or  to  something 
equivalent  to  an  admission,  that  the  defendant  had  in  hand  the 
fund  out  of  which  the  payments  were  to  be  made.  Though  that 
fund  is  designated,  yet  the  defendant  was  content  to  take  it  as  if 
he  had  received  the  money,  or  was  sure  to  receive  it. 

Ride  discharged. 


1840.  BROWN  V.  ANDREW. 

•^flf^-  (18  L.  J.  a  B.  163—155;  S.  C.  13  Jur.  938.) 

[  1^3  ]  Where  an  authority  is  expressly  giveu  to  several  persons  with  no  stipula- 

tion that  any  specified  number  shall  form  a  quorum,  they  must  all  join  in 
exercising  the  authority. 

The  defendant,  a  member  of  a  provisional  committee  of  a  railway,  joined 
in  a  resolution  appointing  eight  specified  persons  as  a  managing  committee, 
who  were  authorized  to  take  the  most  energetic  measures  towards  carrying 
out  the  scheme,  but  there  was  no  provision  that  any  number  less  than  the 
whole  might  act:  Held,  that  the  defendant  was  not  bound  by  an  order 
(within  the  scope  of  the  authority)  given  by  six  only  out  of  the  whole 
committee. 

Assumpsit  for  work  and  labour  done  by  the  plaintiff,  who  was  a 
[  *ni  ]       traffic  taker,  against  *tbe  defendant,  a  member  of  tbe  provisional 
committee  of  a  Bailway  Company. 
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Pleas — Non  asmmpsit,  and  payment.  Bbown 

At  the  trial,  before  Wightman,  J.,  at  the  sittings  at  Westminster,  and^iew. 
after  Trinity  Term,  1847,  it  appeared  that  the  defendant  had  attended 
a  meeting  of  the  provisional  committee  on  the  16th  of  October,  1845, 
when  a  resolution  was  passed,  naming  eight  persons  as  a  managing 
committee,  who  were  directed  to  take  the  most  energetic  measures 
for  carrying  out  the  projected  line,  but  no  authority  was  given  to 
any  number  less  than  the  whole  to  act  as  a  quorum.  The  plaintiff 
was  employed  to  take  an  account  of  the  traflSc,  by  a  resolution 
passed  by  six  out  of  the  eight  members  of  the  managing 
committee. 

For  the  defendant,  it  was  objected  that  he  had  not  given  authority 
to  any  number  short  of  the  whole  of  the  managing  committee  to 
act  for  him,  and  that  the  plaintiff  had  therefore  failed  to  prove  any 
case  against  the  defendant.  The  jury  found  a  verdict  for  the 
plaintiff,  with  2002.  damages,  leave  being  reserved  to  the  defendant 
to  move  to  enter  a  nonsuit. 

A  rule  having  been  accordingly  obtained, 

Montagu  Chambers  and  Bramwell  now  showed  cause : 

The  sole  point  is,  whether  in  a  case  of  this  kind  the  rule  is  that 
all  the  parties  named  as  an  acting  body  must  join,  and  it  is  sub- 
mitted that  the  strict  rule  which  holds  in  the  construction  of  deeds 
and  powers  does  not  apply  to  cases  of  mercantile  business  and  parol 
authority.  The  Court  will  look  to  the  nature  of  this  transaction, 
and  see  whether  there  is  not  an  implied  agreement  that  a  reasonable 
number  of  the  whole  may  act:  Story  on  Agency,  ss.  42,  57. 

(WioHTMAN,  J. :  There  is  no  evidence  here  of  what  is  the  usual 
mode  of  such  a  body  acting.) 

Guthrie  v.  Armstrong  (i)  is  strongly  in  point.  There  Abbott,  Ch.  J. 
says,  that  the  Court  will  not  extend  the  strict  construction  beyond 
cases  which  have  been  decided. 

(Wightman,  J. :  The  argument  in  the  present  case  is  founded  on 
the  defendant's  having  placed  confidence  in  eight,  and  therefore  not 
consenting  to  be  bound  by  the  act  of  a  less  number.) 

That  principle  cannot  apply  in  mercantile  transactions.      Moon  v. 

(1)  5  B,  &  Aid.  62S. 
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Bbowk  The  Ovardians  of  the  Witney  Union  (i)  showB  how  far  an  implied 
Andrew,  authority  has  been  carried.  The  managing  committee  are  directed 
to  take  the  most  energetic  measures  ;  which  they  cannot  do  if  they 
are  to  wait  for  a  meeting  of  the  whole  body.  Evidence  might  have 
been  given  to  show  that  it  is  a  customary  incident  of  such  a  power 
as  this  that  less  than  the  whole  number  may  act:  3  Stark. 
Evid.781. 

(Pattbson,  J. :  I  do  not  understand  what  is  meant  by  a  customary 
incident  in  such  a  case  as  this.) 

The  defendant  stands  on  a  legal  proposition,  that  where  a  power  is 
delegated  to  a  fixed  number  all  must  join  in  exercising  it.  In  those 
cases,  however,  the  power  has  authorized  the  doing  of  certain 
specific  acts,  not  as  here  to  take  a  great  variety  of  measures,  which 
may  require  the  managing  committee  to  act  at  different  places  at 
the  same  time.  An  authority  to  take  the  most  energetic  measures 
in  itself  necessarily  involves  an  authority  to  less  than  the  whole  to 
act.  It  is  a  hardship  that  the  plaintiff,  who  is  quite  ignorant  of  the 
extent  of  the  authority  of  the  managing  committee,  should  suffer 
rather  than  the  defendant,  who  has  not  plainly  limited  and  defined 
that  authority. 

(GoLEBiDGE,  J. :  There  is  no  hardship.  The  individuals  who 
employed  the  plaintiff  are  liable.) 

Shee,  Serjt.,  who  appeared  to  support  the  rale,  was  not  called 
upon. 

Lord  Denman,  Ch.  J. : 

We  cannot  take  notice  of  any  supposed  rule  of  practice  among 
such  bodies  as  this  when  no  evidence  is  given  of  their  course  of  pro- 
ceeding, or  anything  to  show  that  the  defendant  was  cognizant  of 
their  acting  otherwise  than  all  together.  The  simple  fact  is,  that  a 
power  intrusted  to  eight  has  been  exercised  only  by  six,  and  the 
defendant  is  consequently  not  boiind. 

Patteson,  J. : 

There  is  no  evidence  to  fix  the  defendant  except  through  the 
medium  of  his  agents.  Now  he  has  constituted  eight  persons 
his  agents,   without  saying  any  three  or  more   of  them  shall  be 

(1)  43  R.  B.  802  (3  Biug.  N.  C.  814;ivS.  (7.  6  L.  J.[(N.  S.)  C.  P.  305). 
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authorized  *to  act  in  the  name  of  the  whole  body,  as  is  common.       Brown 
Therefore,  they  have  only  a  joint  authority,  which  they  have  not     Andrew. 
exercised.  [  *^^^  1 

COLKBIDOE,  J.  : 

The  general  rule  of  law  is  not  disputed,  and  I  have  carefully 
watched  to  hear  what  reason  is  given  for  taking  this  case  out  of  the 
general  principle  applicable  to  all  powers.  It  is  said  that  a  reason- 
able number  may  act,  but  then  comes  the  inquiry,  what  is  a 
reasonable  number?  No  answer  is  suggested,  and  it  is  therefore 
right  that  the  plain  words  of  the  authority  should  be  followed,  which 
directs  the  whole  number  to  do  the  act. 

WiGHTMAN,  J. : 

This  is  a  special  authority  delegated  to  eight  persons  named 
by  the  defendant,  by  whose  acts  he  agrees  to  be  bound,  and 
therefore  the  extent  of  their  authority  is  defined  by  hiui  ;  and 
by  holding  that  they  must  all  join,  we  give  effect  to  the  authority. 
The  argument  of  the  plaintiff  would  lead  to  a  very  loose  con- 
struction of  powers,  and  therefore  we  ought  to  be  cautious 
before  we  give  effect  to  it.  But  if  the  power  may  be  exercised  by 
any  number  short  of  the  whole,  the  diflSculty  is  to  say  by  how  many. 
The  plaintiff  says  by  a  reasonable  number ;  but  who  can  define 
what  a  reasonable  number  is?  One  great  difficulty  which  would 
arise  from  adopting  the  plaintiff's  construction  is,  that  it  might 
happen  that  those  members  in  whom  the  defendant  placed  the 
greatest  confidence  might  be  absent   when   the    resolution    was 

arrived  at. 

Ride  absolute. 


KYMER   V.  LAURIE   and   Others.  is^a. 

AprU  18. 
(18  L.  J.  a  B.  218—219;  S.  C.  13  Jur.  426.)  j/ay  3. 

The  defendants,  bankers,  holding  in  their  hands  20/.  on  account  of  the  [  218  ] 
plaintiff,  paid  a  bill  of  exchange,  accepted  by  the  plaintiff,  payable  at  their 
banking-house,  for  42/.,  when  it  became  due  and  was  presented  to  them  by 
the  holder.  No  orders  to  pay  the  acceptance  had  been  given  by  the  plaintiff, 
nor  had  he  countermanded  the  authority  contained  in  the  acceptance :  Held, 
that  the  defendants  had  authority  to  apply  the  funds  of  the  plaintiff  in 
their  hands  in  payment  of  the  acceptance  (1). 

QM«re— whether  the  defendants  could  recover  from  the  plaintiff  the 

(1)  But  a  banker  is  not  bound  to      customer:  Bank  of  Thtglnndy.  Vagliano 
pay  a  bill  of  exchange  in  the  absence      [1891]  A.  C.  at  p.  157. 
of    a    special    arrangement    with  his 
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Etmbb  difference    between    the    amount    of    the  bill  and  the  moniee  in  their 

V.  hands. 

Laurie.  rpj^^  ^^^^  ^j  ^^  defendants,  after  payment  of  the  bill,  having  endeavoured 

to  get  back  the  money,  and  having  treated  the  payment  as  made  by  mistake, 
and  subsequently  honouring  a  cheque  drawn  by  the  plaintiff,  cannot  alter 
or  destroy  the  pre-existing  authority. 

Case  against  bankers  for  not  paying  a  cheque  for  71.  lls.^  drawn 
upon  them  by  the  plaintiff,  the  declaration  alleging  that  the 
defendants  had  sufficient  funds  of  the  plaintiff  in  their  hands  for 
the  purpose.  One  of  the  pleas  denied  that  the  defendants  had 
sufficient  funds  of  the  plaintiff  in  their  hands,  on  which  issue  was 
joined. 

At  the  trial,  before  Lord  Denman,  Gh.  J.,  at  the  sittings  at  Guild- 
hall, after  Hilary  Term,  the  plaintiff  proved  that  he  kept  an 
account  with  the  defendants,  and  that  on  the  7th  of  March  there 
was  standing  to  his  account  a  sum  of  211.  4«.,  and  that  on  the 
25th  of  March  he  drew  a  cheque  for  18Z.  188.,  which  was  duly 
paid  by  the  defendants.  The  cheque  in  question  was  for  the 
residue  of  the  money  alleged  to  be  in  their  hands,  and  was  drawn 
a  few  days  afterwards.  In  answer  to  this  case,  the  defendants 
proved  that  a  bill  of  exchange  for  42Z.,  which  had  been  accepted 
by  the  plaintiff,  payable  at  the  defendants'  Bank,  fell  due  on  the 
20th  of  March,  and  was  on  that  day  presented  to  the  defendants, 
and  by  them  paid  to  Messrs.  Spooner  &  Co.,  who  held  it.  In 
order  to  meet  this  defence,  the  plaintiff  proposed  to  show  that  no 
orders  had  been  given  by  the  plaintiff  to  the  defendants  to  pay 
the  bill  of  exchange,  and  that,  in  fact,  he  did  not  intend  it  to  be 
paid  as  the  drawer  had  become  bankrupt;  that  on  the  20th  of 
March,  after  the  bill  had  been  paid,  a  clerk  of  the  defendants 
called  on  the  plaintiff,  and  inquired  what  was  to  be  done  about 
the  acceptance,  not  saying  that  it  had  been  already  paid  ;  that  the 
plaintiff  desired  that  it  should  not  be  honoured,  whereupon  the 
clerk  went  to  Messrs.  Spooner*s  with  the  view  of  getting  the  money 
back,  but  failed  to  do  so.  The  acceptance  was  marked  as  having 
been  paid  and  cancelled  by  mistake. 

It  was  contended,  under  these  circumstances,  that  the  defendant 
had  paid  the  acceptance  for  the  42f .  in  their  own  wrong,  and  that 
the  subsequent  payment  of  the  cheque  for  182.  IQs.  operated  as  an 
admission  that  they  had  assets  of  the  plaintiff  in  their  hands  on 
the  25th  of  March,  and  so  that  the  bill  had  been  paid  without 
authority.  The  learned  Judge  held  that  whatever  occurred  after 
the  payment  of  the  acceptance  was  immaterial,  as  that  paymeut 


VOL.  Lxxxiii.]   1849.     Q.  B.     18  L.  J.  Q.  B.  218—219.  847 

must  be   taken  to  have  been  made  by  the  plaintiff's  authority,        Kyhbr 
whether  so  far  as  concerned  the  defendants  themselves  they  had      laurib. 
paid  it  rightly  or  wrongly,  and  so  that  the  assets  were  exhausted 
and  this  action  answered.    The  jury  accordingly  returned  a  verdict 
for  the  defendants. 

Croivder,  on  a  prior  day  in  this  Term  (i),  moved  for  a  rule 
calling  upon  the  defendants  to  show  cause  why  there  should 
not  be  a  new  trial  on  the  ground  of  misdirection : 

When  the  bill  of  exchange  for  42L  fell  due,  the  defendants  had       [  219  ] 
only  211.  4:8.  of  the  plaintiff's  money  in  their  hands,  and  therefore 
they  had  no  authority  to  pay  the  acceptance,  as  it  is  not  the  custom 
of  bankers  to  pay  a  cheque  for  a  larger  sum  than  is  actually  in 
their  hands. 

(Erle,  J. :  Does  not  the  plaintiff,  by  accepting  a  bill  expressly 
payable  at  the  defendants',  give  them  authority  to  apply  his  money 
in  payment  of  that  bill,  at  least  to  the  extent  of  the  funds  in  their 
hands?) 

If  they  have  funds  enough  to  meet  the  whole  amount,  it  is  so  ;  but 
without  evidence  of  an  express  contract,  or  course  of  dealing  to  that 
effect,  they  do  not  apply  the  funds  pro  tanto ;  they  pay  it  at  their 
own  peril. 

(Pattbson,  J. :  Surely  the  plaintiff  ought  to  have  given  the 
defendants  notice  not  to  honour  the  bill  if  he  wished  to  do  away 
with  the  previous  authority.) 

The  circumstances  which  the  plaintiff  was  prepared  to  prove  show 
that  the  defendants  acted  on  the  footing  of  having  paid  the  accept- 
ance wrongfully.  At  all  events,  the  learned  Judge  was  wrong  in 
withdrawing  from  the  jury  the  admissions  derived  from  payment  of 

the  cheque  afterwards. 

Cur.  adv.  vidt. 

The  judgment  of  the  Court  was  now  delivered  by 

Patteson,  J. : 
This  was  an  action  against  the  defendants,  who  are  bankers,  for 

(i)  April  18,   before    Patteson  and      Wightman,   J.   were  absent  through 
Erie,  JJ.    Lord  Denman,  Ch.  J.  and      indisposition. 
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Ktheb  not  honouring  the  plaintiff's  cheque  for  7L  11«.,  the  plaintiff 
Laurie,  alleging  that  they  had  funds  in  their  hands.  It  appeared  that  on 
the  20th  of  March  the  balance  in  the  plaintiff's  favour  was  217.  is. 
On  that  day  an  acceptance  of  the  plaintiff,  made  payable  by  him  at 
the  defendants'  for  422.,  was  presented  and  paid.  The  cheque  in 
question  was  presented  about  a  week  afterwards.  The  plaintiff  was 
prepared  to  prove  that  on  the  20th,  after  the  acceptance  had  been 
paid,  a  clerk  of  the  defendants  called  on  him  to  know  what  should 
be  done  about  that  acceptance,  not  stating  that  it  had  been  paid ; 
that  the  plaintiff  directed  that  it  should  not  be  paid;  that  tbe 
clerk  endeavoured  to  get  the  money  back  from  the  persons  to 
whom  it  had  been  paid,  marking  the  acceptance  as  paid  and 
cancelled  by  mistake,  but  they  refused  to  refund;  and  that  the 
defendants  had  afterwards,  on  the  25th  of  March,  honoured  a 
cheque  drawn  by  the  plaintiff  for  18Z.  18«.,  and  so  the  plaintiff 
contended  that  the  defendants  had  paid  the  acceptance  for  42Z.  in 
their  own  wrong,  as  appeared  by  their  own  conduct,  and  had  still 
funds  in  hand  sufficient  to  pay  the  cheque  in  question  for  7/.  Us. 
The  learned  Judge  held,  that  tliese  facts,  if  proved,  would  make  no 
difference ;  that  the  defendants  had  authority  from  the  plaintiff  to 
apply  his  money  towards  the  payment  of  the  acceptance,  and  so 
had  properly  applied  and  exhausted  his  funds,  and  that  what 
happened  afterwards  was  immaterial.  We  think  he  was  right  in 
so  holding.  The  plaintiff,  by  making  the  acceptance  payable  at 
the  defendants',  clearly  authorized  them  to  pay  it;  and  if  the 
balance  in  his  favour  had  been  42Z.  on  the  20th  of  March,  they 
would  have  been  bound  to  pay  it,  unless  the  plaintiff  before  it  was 
presented  had  countermanded  that  authority.  They  were  not, 
indeed,  bound  to  pay  it  under  the  existing  circumstances,  because 
they  had  not  sufficient  funds ;  but  they  were  fully  authorized  to 
apply  what  funds  of  the  plaintiff  they  had  towards  the  payment. 
Whether  they  could  recover  from  the  plaintiff  the  additional  sum 
which  they  advanced  to  make  up  the  42Z.  (which  was  necessary  to 
be  advanced,  since  the  holders  would  probably  not  have  taken  part 
only,  nor  is  it  customary  to  offer  a  part  payment),  it  is  not  necessary 
for  us  to  determine.  That  question  might  depend  on  the  course  of 
their  dealings,  and  other  circumstances  which  are  not  before  us. 
It  is  sufficient  for  the  present  purpose  to  say,  that  we  are  clearly  of 
opinion  that  the  defendants  had  authority  to  apply  what  funds  of 
the  plaintiff  they  had  towards  the  payment  of  the  421.  acceptance; 
and  that  if  the  plaintiff  intended  them  to  dishonour  that  acceptance, 
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he  should  have  given  them  notice  to  do  bo.    What  took  place  after       Kymeb 
they  had  paid  the  acceptance,  however  ill  advised  on  their  part,      Laurib. 
could  not  alter  or  destroy  the  pre-existing  authority.     We  are, 
therefore,  of  opinion  th|it  there  was  no  misdirection  in  this  case, 
and  the  rule  for  a  new  trial  must  be  refused. 

Rule  refused. 


■  <J. 
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IN  THE  COURT  OF  COMMON  PLEAS. 

• 

1849 

ja«.24.  BODEN  V.  SMITH  and  Others  (1). 
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(18  L.  J.  C.  R  121-124 ;  S.  C.  13  Jur.  428.) 

The  8  &  9  Vict.  c.  21  (2),  gives  power  to  the  justices  of  the  county  of 
Ijaii caster  to  make  rates  on  the  division  of  Manchester  for  the  purposes 
of  the  Act,  and  provides  hy  section  21 ,  that  all  existing  powers  and  provisions 
relating  to  county  rates  shall  he  taken  to  apply  to  rates  made  under  the 
Act. 

The  County  Bates  Act,  1815  (55  Geo.  III.  c.  51),  provides  a  limitation  of 
three  months  as  the  period  within  which  actions  must  be  brought  for 
anything  done  in  pursuance  of  the  Act. 

The  Limitations  of  Actions  and  Costs  Act,  1842  (5  &  6  Vict.  c.  97),  s.  5, 
provides,  that  actions  for  anything  done  in  pursuance  of  local  or  personal 
Acts  shall  be  brought  within  two  years : 

Held,  that  the  limitation  in  the  55  Geo.  III.  is  incorporated  in  the  8  &  9 
Vict.,  and  that  even  if  the  latter  Act  is  to  be  considered  as  a  local  one,  it 
must  be  taken  to  have  repealed  the  5  &  6  Vict.  c.  97,  as  far  as  regards  the 
period  of  limitation ;  and,  therefore,  that  an  action  brought  for  seizing  the 
plaintiff's  goods  for  a  rate  under  the  8  &  9  Vict.  c.  21,  was  brought  too  late 
after  the  expiration  of  three  months  from  the  seizure. 

Trespass.     Plea,  the  general  issue. 

A  special  case  to  the  following  effect  was  stated  for  the  opinion  of 
the  Court.     The  plaintiff  was  at  the  time  of  committing  the  alleged 
trespasses  one  of  the  overseers  of  the  township  of  Heaton  Norris, 
in  the  county  of  Lancaster.     The  defendants  were  at  the  same  time 
justices  of  the  peace  of  the  same  county,  and  acting  in  and  for  the 
division  of  Manchester.    Before  and  at  the  time  of  the  passing  of 
the  statute  8  &  9  Vict.  c.  21,  intituled  **  An  Act  to  amend  an  Act  of 
the  58  Geo.  III.  for  appointing  a  stipendiary  magistrate  for  the 
township  of  Manchester  and  Salford,  and  to  provide  a  stipendiary 
magistrate  for  the  division  of  Manchester/'  the  borough  of  Man- 
chester and  Salford,  in  the  county  of  Lancaster,  had  been  incor- 
porated by  charters  of  incorporation  granted  by  her  present  Majesty 
in  pursuance  of  the  powers  and  provisions  of  the  6  &  6  Will.  IV. 
c.  76,  and  the  1  Vict.  c.  78,  and  all  the  power  sand  provisions  of  the 
last-mentioned  Acts  had  by  virtue  of  those  charters  and  statutes  been 
conferred  on  the  borough,  and  a  separate  commission  of  the  peace 
had  also  been  granted  by  her  Majesty  to  the  said  borough  of  Man- 
chester in  pursuance  of  the  same  statutes,  and  the  several  townships 
or  places  of  Heaton  Norris,  &c.  composed  the  division  of  Manchester, 
and  had  theretofore  had  the  benefit  of  the  services  of  the  justice 

(1)  Cited,  R.  V.  Smith  (1873)  L.  R.  (2)  Eep.  17  &  18  Vict.  c.  20,  s.  3. 

8  Q.  B.  H6,  149,  42  L.  J.  M.  C.  46. 
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appointed  under  a  certain  Act,  58  Geo.  III.  c.  72,  recited  in  the  first-  Boden 
mentioned  Act,  of  which  said  townships  one  part  of  the  said  township  Smith. 
of  Heaton  Norris  was  situated  within  the  municipal  borough  of  Stock- 
port, and  another  part  out  of  the  same.  After  the  passing  of  the  first- 
mentioned  statute,  viz.  on  the  1st  of  July,  1815,  H.  S.  Trafford, 
Esq.  was  appointed  stipendiary  magistrate,  &c.  The  expenses  of 
obtaining  the  Act  and  other  charges  and  expenses  having  become 
due  and  payable  under  the  statute,  the  justices  of  the  peace  acting 
in  and  for  the  said  county  at  the  General  Quarter  Sessions  of 
the  county  of  Lancaster,  held  by  adjournment  at  Salford,  within 
the  hundred  of  Salford,  on  the  20th  day  of  October,  1845,  made 
in  the  manner  practised  for  making  county  rates  a  rate  or 
assessment  in  which  the  township  of  Heaton  Norris  was  rated 
with  the  others. 

After  making  the  said  rate  the  justices  made  divers  orders  for 
the  purpose  of  collecting  the  same,  and  amongst  others,  James 
Lord,  Esq.  and  Bobert  Lomax,  Esq.  two  of  the  said  justices,  made 
an  order  under  their  hands  and  seals  on  the  same  20th  day  of 
October,  1845,  whereby  the  overseers  of  the  township  of  Heaton 
Norris  were  required  to  pay  80/.  8^.  6^.,  the  amount  assessed  on 
that  township  as  its  proportion  of  the  rate  for  that  part  of  the 
township  not  within  the  borough  of  Stockport.  At  the  time  of 
making  the  said  rate,  and  thence  until  and  after  the  commencement 
of  this  action,  the  plaintiff  was  one  of  the  overseers  of  Heaton  Norris, 
and  no  other  person  had  been  or  was  appointed  for  the  purpose  of 
collecting  the  said  rate  within  the  said  township.  The  order  was 
served  on  the  plaintiff  and  the  other  overseers  of  the  township  on 
the  1st  of  November,  1845,  but  the  rate  was  not  collected  by  them 
*or  either  of  them,  nor  was  the  said  money,  or  any  part  thereof,  [  *122  ] 
paid  as  therein  required.  On  the  8th  of  January,  1846,  being  more 
than  fifty  days  after  such  service,  a  complaint  was  made  before  the 
defendants,  then  being  such  justices  as  before  mentioned,  that  the 
said  order  had  not  been  complied  with,  and  thereupon  on  the  same 
day  and  year  a  summons  was  issued,  calling  upon  the  overseers  of 
Heaton  Norris  to  show  cause  why  they  refused  to  pay  80/.  8«.  6d. 
for  the  rate  for  that  part  of  the  township  of  Heaton  Norris  which  is 
not  within  the  borough  of  Stockport. 

On  the  day  named  in  the  summons  the  said  overseers  of  the  said 
township  appeared  by  their  attorney  before  the  defendants  as  such 
justices,  and  objected  to  the  validity  of  the  said  assessment,  and 
disputed  the  authority  of  the  justices  to  enforce  thesame ;  whereupon, 
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BoDEN  the  said  justices  having  heard  the  case  and  the  objections,  and 
Surrn.  having  duly  considered  the  same,  on  the  same  day  granted  and 
issued  their  warrant  to  levy  the  sum  of  802.  &8.  6d.  by  distress  of 
the  goods  and  chattels  of  the  said  overseers.  Under  this  warrant 
the  goods  of  the  plaintiff  were  seized  on  the  18th  of  March,  1846, 
but  were  restored  on  the  same  day  upon  payment  by  the  plaintiff  of 
the  sum  of  891.  68,  lOd.,  as  for  the  amount  of  the  said  assessment 
and  the  costs,  which  payment  was  made  under  protest.  On  the 
28rd  of  June,  1846,  a  notice  of  action  was  served  on  the  defendants, 
and  the  action  was  commenced  on  the  7th  of  August,  1846. 

It  was  agreed  that  the  defendants  acted  bond  fide  in  the  supposed 
execution  of  their  duty  under  the  statutes  in  that  behalf.  The 
several  local  statutes  above  referred  to  were  to  be  taken  as  ptfrt  of 
the  case,  and  might  be  referred  to  accordingly. 

The  questions  for  the  opinion  of  the  Court  were,  first,  whether 
under  the  plea  of  the  general  issue,  any  special  defence  was  admis- 
sible ?  If  the  Court  should  be  of  opinion  that  this  and  the  following 
questions  could  be  raised  under  the  plea  of  the  general  issue,  then 
whether  the  action  was  commenced  in  time  ?  Whether  the  said 
warrant  of  distress  was  a  lawful  and  valid  warrant?  If  not, 
whether  the  defendants  were,  nevertheless,  protected  ?  If  the  Court 
should  be  of  opinion  that  the  action  could  be  maintained,  a  verdict 
was  to  be  entered  for  the'plaintiff,  damages  83Z.  6a.  lOd.,  costs,  40s. ; 
if  otherwise,  a  verdict  was  to  be  entered  for  the  defendants  (l). 

(1)  The  8   &  9  Vict.  c.  21,  b.  21,  rate  or  rates  respectively  were  a  county 

contains    the    following    enactment :  rate,  assessed  or  to  be  assessed  upon 

**  And  be  it    enacted,  that   all   and  the  said  several  townships,  parts  of 

every  the    powei*s,   authorities,   pro-  townships,  or  places  intended  to  be 

visions,  clauses  and  regulations  given  hereby  made  liable  to  the  payment 

or  contained  by  or  in  any  Act  or  Acts  thereof  as  aforesaid"  [rep.  17  &  18 

of  Parliament  now  subsisting  and  in  Vict.  c.  20,  s.  3]. 

force  for  or  relating  to  the  making,  The    County    Bates    Act,    the    55 

assessing,  collecting,  levying,  paying,  Geo.  III.  c.  51,  by  section  23,  enacts, 

or  enforciug  of  county  rates  in  Eng-  **that    no    action    or    suit    shall    be 

land,  shall,  so  far  as  the  nature  of  the  brought,    commenced,   or   prosecuted 

case  will  admit,  and  except  as  is  herein  against    any  person    or   persons    for 

otherwise  specially  provided,  be  made  anything  done  or  to  be  done  by  virtue 

and  taken  to  apply  to  the  said  rate  or  or  in  pursuance  of  this  Act  after  three 

rates  so  by  this  Act  directed  or  autho-  calendar  months  next  after  the  fact 

rized  to  be  made  as  aforesaid,  as  if  the  committed ;  and  that  the  defendant  in 

same  powers,  authorities,  provisions,  such  action  may  plead    the  general 

clauses    and    regulations    were    here  issue  and  give  the  special  matter  in 

severally  repeated  and  re-enacted  with  evidence  "  [rep.  15  &  16  Yict  c.  81, 

reference  to  such  rate  or  rates,  and  in  s.  1]. 

the  same  manner  and  as  fully  and  The  5   &   6   Vict.  c.  97  (the  Chief 

effectually  in  all  respects  as  if  suoh  Baron's  Act),  by  section  3,  enacts,  "that 
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IVeUby,  for  the  plaintiff:  Boobn 

In  the  first  place  no  special  defence  was  admissible  in  this  case  Smith. 
under  the  general  issue.  The  8  &  9  Vict.  c.  21,  although  printed 
among  the  public  Acts,  is  clearly  a  local  and  personal  Act,  within 
the  meaning  of  the  5  &  6  Vict.  c.  97,  ss.  3,  5.  It  is  local  in  all  its 
objects  in  respect  both  to  place  and  persons.  The  case  of  Richards 
V.  Easto  (1)  is  conclusive  on  this  point.  There  it  was  held  that  the 
Metropolitan  Buildings  Act  was  local  and  personal  within  the  mean- 
ing of  the  *5  &  6  Vict.  c.  97.  The  question  then  arises  whether  [  ^las  ] 
the  8rd  section  of  the  latter  Act,  taking  away  the  power  of  giving 
special  matter  in  evidence  under  the  general  issue,  is  applicable  to 
the  present  case.  The  words  of  the  2l8t  section  of  the  8  &  9  Vict, 
c.  21,  though  they  refer  to  the  powers  given  in  the  55  Geo.  III. 
c.  51,  do  not  of  necessity  include  the  right  of  giving  special  matter  in 
evidence,  under  the  plea  of  the  general  issue  in  an  action  for  any- 
thing done  in  pursuance  of  the  Act ;  but  even  supposing  that  power 
to  be  incorporated  in  the  later  Act,  it  is  still  subject  to  the  5  &  6 
Vict.  c.  97,  which,  in  establishing  an  uniform  mode  of  pleading, 
repealed  the  provisions  of  the  55  Geo.  III.  c.  51,  in  that  respect. 

(Cressw^ell,  J. :  Does  not  the  statute  of  21  James  I.  c.  12,  which 
is  a  public  Act,  give  power  to  justices  to  plead  the  general  issue, 
and  give  special  matter  in  evidence  in  action  for  acts  done  by  them 
in  the  execution  of  their  duty  ?) 

The  act  complained  of  here  was  done  under  the  authority  of  a  local 
Act.  If  the  case  is  within  the  statute  of  James  there  is  nothing  in 
this  point. 

(Maule,  J. :  There  are  cases  in  which  justices,  acting  under  local 
Acts,  have  been  entitled  to  the  benefit  of  the  statute  of  James.) 

The  next  question  is,  whether  the  action  was  brought  in  time. 
There  is  no  limitation  contained  in  this  local  Act,  and  although 
certain  powers  of  the  County  Rates  Act  be  incorporated  in  it,  the 

80  much  of  any  clause   or  provision  thing  done  under  the  authority  of  any 

in  any  Act  or  Acts  commonly  called  such  Act  as  above  mentioned  shall  be 

public  local  and  personal,  or  local  and  two  years,  or  in  case  of  continuing 

personal,  or  any  Act  or  Acts  of  a  local  damage,   one  year  after  the  damage 

or  personal  nature,   whereby  parties  shall  have  ceased  [see  Public  Autho- 

are  entitled  to  plead  the  general  issue  rities  Protection  Act,  1893  (56  &  57 

and  give  special  matter  in  evidence,  Vict.  o.  61]. 

shall  be  repealed.''    The  5th  section  (1)  15  M.  &  W.  244;  S.  C.  15  L.  J. 

provides  that  the  period  within  which  Ex.  163. 
any  action  may  be  brought  for  any- 
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TioDRN       Chief  Baron's  Act  must  apply  to  the  question  of  limitation.      It  is 
Smith.  ^^  evident  that  the  intention  of  the  Legislature  in  that  Act  was  to  have 

an  uniform  period  of  limitation  for  all  actions  in  respect  of  local 

Acts. 

CotvUngy  for  the  defendants : 

The  first  point,  as  to  the  plea  of  the  general  issue,  seems  to  be  given 
up.  The  second  point  is,  that  as  the  Act  of  6  &  6  Vict.  c.  97,  gives 
parties  two  years  within  which  to  bring  actions  against  justices, 
the  plaintiff  was  in  time;  but  the  Act  of  the  8  &  9  Vict.  c.  21, 
cannot  be  taken  to  be  a  local  and  personal  Act  within  the 
meaning  of  the  former  Act.  The  3rd  and  5th  sections  of  that 
Act  apply  to  Acts  commonly  called  public  local  and  personal,  or 
local  and  personal,  and  Acts  of  a  local  and  personal  nature. 
This  Act  was  not  printed  among  the  local  and  personal,  but 
among  the  public  and  general  Acts,  and  although  in  one  sense 
local,  it  is  not  merely  local,  because,  though  confined  to  a  district, 
it  is  not  confined  to  particular  buildings  or  to  particular  persons 
only.  It  contains  provisions  for  the  general  administration  of 
criminal  justice  within  a  certain  district.  The  case  of  Barnett  v. 
Cox  (1)  is  conclusive  on  the  point.  There  it  was  held  that  the 
Metropolitan  Police  Acts  are  not  local  and  personal  under  the 
5  &  6  Vict.  c.  97.  The  cases  of  Richards  v.  Easto  and  of  Cock  v. 
Gent  (2),  which  were  held  to  be  within  the  Act,  are  very  distin- 
guishable from  the  present.  But  even  supposing  that  the  Act 
in  question  in  this  case  is  of  a  local  and  personal  character 
under  the  5  <&  6  Vict.  c.  97,  yet,  as  it  was  passed  subsequently 
to  that  Act,  the  former  statute  must  be  taken  to  be  repealed  by 
the  later  one,  which  re-enacts  the  provisions  of  the  55  Geo.  III. 
c.  51,  making  three  months  the  period  of  limitation,  and  which 
must  thereby  repeal  the  5  &  6  Vict.  c.  97,  as  far  as  it  applies 
to  the  limitation  of  actions  for  things  done  in  pursuance  of  the 
later  Act. 

WeUby,  in  reply. 

Wilde,  Ch.  J. : 

The  questions  in  this  case  are,  whether  the  limitation  contained 
in  the  55  Geo.  III.  c.  51,  is  embodied  in  the  8  &  9  Vict.  c.  21, 

(1)  72  R.  B.  386  (9  Q.  B.  617,  16  (2)  12  M.  &  W.  234;  8.  C,  13  L.  J. 

L.  J.  M.  C.  27).  Ex.  24. 
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as  to' the  time  within  which  an  action  may  be  brought,  and  Booen 
whether  this  action  was  brought  within  that  time.  That  smith 
seems  to  me  to  depend  upon  the  words  of  the  21st  section  of  the 
8  &  9  Vict.  c.  21,  which  are  very  plain  and  distinct.  That 
section  enacts,  that  all  the  powers,  &c.,  contained  in  any  Act  of 
Parliament  in  force  for  or  relating  to  the  making,  assessing, 
collecting,  levying,  paying,  or  enforcing  of  county  rates,  except 
as  otherwise  provided,  shall  be  taken  to  apply  to  rates  made 
under  that  Act.  Every  rate  under  this  Act  is  to  be  treated  as 
a  county  rate,  and  every  clause  and  provision  as  to  county  rates 
not  repealed  is  to  be  considered  as  re-enacted,  for  the  purpose 
of  the  local  rate.  In  the  County  Bates  Act  it  is  provided,  that 
no  action  shall  )>e  brought  for  anything  done  in  pursuance  of 
the  Act  after  three  calendar  *months  next  after  the  fact  com-  [  •124  j 
mitted.  What  doubt  is  there  that  this  clause  applies  to  the 
subject-matter  of  this  case?  That  subject-matter  relates  to  the 
levying  and  enforcing  of  a  rate;  and  it  seems  to  me,  therefore, 
as  far  as  the  question  is  considered,  whether  the  provisions  of 
the  former  Act  are  incorporated  in  the  local  Act,  that  there  can 
be  no  doubt  whatever.  But  then  it  is  said  that  this  statute,  if  so 
construed,  will  be  inconsistent  with  a  former  one  (the  5  &  6  Vict. 
c.  97),  by  which  it  is  enacted,  that  in  cases  of  actions  against  parties 
for  anything  done  in  pursuance  of  Acts  of  a  local  and  personal 
nature,  the  action  shall  be  brought  within  two  years,  or  some  other 
time  different  from  the  limitation  in  the  County  Bates  Act.  It  is 
important  to  attend  to  the  respective  dates  of  these  Acts.  It  need 
hardly  be  said,  that  it  is  not  the  practice  of  Parliament  to  attempt 
to  put  a  restraint  upon  future  Acts  of  Parliament,  and  there  is 
nothing  whatever  of  that  kind  attempted  in  the  Chief  Baron's  Act. 
There  are  no  such  words,  and  there  could  be  no  such  intention. 
The  subsequent  Act  of  the  8  &  9  Vict.  c.  21,  must  be  taken  as 
repealing  or  not  confirming  the  former  one  of  6  &  6  Vict.  c.  97.  I 
think,  therefore,  on  the  whole,  that  the  provisions  of  the  County 
Bates  Act  are  applicable  to  this  case,  and  that  it  is  no  answer  to 
say  that  a  statute  prior  to  the  8  &  9  Vict.  c.  97,  contained  another 
limitation  more  extensive  than  that  in  the  County  Bates  Act.  It 
seems,  therefore,  unnecessary  to  go  into  the  other  questions  in  the 
case ;  and  the  judgment  must  be  for  the  defendants. 

Maule,  J. : 
I  also  think  that  the  judgment  should  be  for  the  defendants. 
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BoDEN  think  that  the  Manchester  Act  incorporates  the  provisions  of  the 
Smith.  statute  of  Geo.  III.  as  to  the  limitation  of  actions  against  jastices 
in  respect  of  rates.  The  Act  gives  the  power  of  making  the  rates, 
not  to  any  Manchester  jurisdiction,  but  to  the  justices  of  the  county 
of  Lancaster.  The  object  of  the  Legislature  clearly  was  to  put  the 
local  rates  on  the  same  footing  as  the  county  rates.  With  respect 
to  the  question,  whether  the  section  relating  to  limitation  of  actions 
does  not  apply  to  proceedings  or  warrants  to  levy  rates  under  the 
local  Act,  the  Act  evinces  the  general  intention  of  the  Legislature  to 
put  the  justices  on  the  same  footing  as  in  respect  of  county  rates ; 
and  I  think  the  words  are  sufficient  to  effectuate  that  purpose  and 
include  all  matters  relating  to  the  county  rates.  With  respect  to 
the  operation  of  the  5  &  6  Vict.  c.  97,  without  considering  whether 
the  8  &  9  Vict.  c.  21,  be  or  be  not  a  local  Act,  it  is  abundantly  clear 
that  the  former  is  repealed  by  the  latter  Act.  It  seems  clear  to  me 
that  the  Legislature  did  not  by  the  5  &  6  Vict.  c.  97,  mean  to  say 
that  no  future  Act  should  contain  certain  provisions,  and  an 
express  clause  to  that  effect  would  have  been  inoperative.  If  a 
subsequent  Act  passed  enlarging  the  duties  of  justices,  the  powers 
included  in  a  former  Act  would  be  applied  to  the  provisions  of  the 
subsequent  Act,  because  the  Legislature  in  passing  the  second  Act 
must  be  taken  to  have  meant  that  all  existing  provisions  for  the 
protection  of  justices  should  be  applied  to  the  new  powers  given  to 
them  in  their  character  of  justices ;  and  that  would  be  done  by  virtue 
of  the  subsequent  Act.  That  is  in  nowise  contrary  to  the  rule 
which  excludes  the  application  of  the  5  &  6  Vict.  c.  97,  in  this  case. 

Gbesswell,  J. : 

I  am  of  the  same  opinion.  It  seems  to  me  that  if  nothing  had 
been  said  about  limitation  of  the  time  for  bringing  actions  in  this 
Act,  the  Chief  Baron's  Act  would  not  have  applied.  It  does  not  in 
terms  apply  to  any  subsequent  statutes ;  but  if  it  did,  I  should  then 
think  that  it  was  repealed  by  the  clause  in  the  present  Act,  which 
applies  the  provisions  of  the  County  Bates  Act  to  the  local  rates. 
That  clause  says,  that  a  rate  under  the  Act  is  to  be  treated  in  all 
matters  relating  to  the  enforcing  it,  as  a  county  rate.  I  therefore 
think  that  this  action  ought  to  have  been  brought  within  three 
months. 

Williams,  J. : 
I  am  of  the  same  opinion.     I  think  that  the  21st  clause  of  the 
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8  &  9  Vict.  c.  21,  makes  it  necessary  for  us  to  consider  the  Act  as  if       Boden 
it  contained  the  claases  of  the  County  Rates  Act.    With  regard  to       smith. 
the  question  whether  this  Act  is  controuled  by  the  Chief  Baron's, — 
if  that  Act  had  been  passed  subsequently  to  the  present,  it  might 
have  been  important  to  consider  whether  this  is  a  public  or  a 
private  Act.     I  think  the  judgment  must  be  for  the  defendants. 

Judgment  for  the  defendants. 
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MAGISTRATES'    CASES. 


[16] 


i!J.\  REG.   V.  COOPER 


(18  L.  J.  M.  0.  16—19 ;  S.  C.  3  New  Sesa.  Cas.  3^6;  13  Jur.  99.) 

It  is  not  an  indictable  offence  if  an  overseer  (without  fraud  or  menace) 
remove  a  pauper  under  an  order  after  it  has  been  confirmed  on  appeal  by 
the  Sessions,  subject  to  the  opinion  of  the  Queen's  Bench,  and  before  ita 
final  determination  by  that  Court. 

Indictment.  The  first  count  stated  that,  on  the  16th  of  October, 
1846,  one  M.  Lye  and  her  three  children  were  inhabiting  in  the 
township  of  Manchester,  in  the  county  of  Lancaster,  and  had  then 
become  and  were  chargeable  to  the  said  township,  the  said  township 
of  Manchester  being  liable  to  maintain  its  own  poor ;  and  that  after 
the  said  M.  Lye  and  her  said  children  had  so  become  and  were 
chargeable  as  aforesaid,  the  overseers  of  the  poor  of  the  said  town- 
ship of  Manchester  for  the  time  being,  made  complaint  to  T.  T. 
and  D.  P.  then  being  two  of  her  Majesty's  justices  of  the  peace  in 
and  for  the  said  borough  of  Manchester  (stating  a  complaint  to 
authorize  an  order  of  removal)  ;  that  the  said  justices  proceeded 
in  the  matter  of  the  said  complaint  and  heard  evidence  thereon, 
and  made  an  order  adjudging  the  place  of  the  last  legal 
settlement  of  the  said  M.  Lye  and  her  said  children  to  be  in 
the  parish,  township,  or  place  of  SheflSeld,  in  the  West  Riding 
of  the  county  of  York  (setting  out  the  order,  which  directed  that 
if  no  notice  of  appeal  were  given  within  twenty-one  days  after 
service  of  the  order,  &c.  the  overseers  of  Manchester  should  remove 
the  paupers  after  the  expiration  of  such  twenty-one  days,  but 
if  notice  of  appeal  should  be  given  within  twenty-one  days  then 
after  the  final  determination  of  the  appeal,  if  the  same  should 
be  confirmed).  That  notice  of  chargeability  was  signed  by  the 
defendant,  then  one  of  the  overseers  of  Manchester,  and  by  divers 
other  overseers  thereof,  and  sent  together  with  a  copy  of  the 
order  and  examinations  to  the  overseers  of  Sheffield ;  and  that 
afterwards  the  overseers  of  Sheffield,  to  wit,  on  &c.,  commenced 
their  appeal  against  the  said  order,  and  that  such  proceedings  were 
thereupon  had  that  the  said  appeal  was  duly  prosecuted,  and  came 
on  in  due  form  of  law  to  be  heard,  and  was  heard  at  the  General 
Quarter  Sessions  of  the  peace  holden  in  and  for  the  borough  of 
Manchester,  on  the  4th  of  January,  1847,  before  the  Recorder  of 
the  said  borough,  at  which  said  General  Quarter  Sessions  the  said 
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order  of  justices  was  confinoed,  subject  to  a  certain  case  for  the        Rbo. 
ojdnion  of  the  Court  of  Queen's  Bench — (the  case  was  then  set  out      goopeb. 
at  length).     That  the  overseers  of  Sheffield  never  agreed  to  submit  to 
the  said  order  of  justices,  and  that  after  the  making  of  the  said  order 
of   Quarter  Sessions,  and   before   the  final   determination   of  the 
appeal,  the  defendant  still  remained  and  was  overseer  of  the  said 
township  of  Manchester  for  a  long  time,  until  the  12th  of  January, 
1847,  and  that  the  said  M.  Lye  and  her  children  had  not  before  the 
12th  of  January,  1847,  been  removed  from  the  township  of  Man- 
chester, but  had  been  still  resident  there  from  the  time  when  the 
said  order  was  applied  for  until  the  12th  of  January,  1847.     That 
the  defendant  had  notice  of  all  the  premises,  and  that  he  then  being 
such  overseer  of  the  poor  of  Manchester,  and  having  no  regard  to 
his  duty  as  such  overseer,  but  intending  to  disobey  and  actually 
disobeying  the  said  order  of  justices,  and  intending,  &c.  to  injure 
the  said  M.  Lye  and  her  children,  and  to  aggrieve  the  inhabitants 
of  Sheffield,  and  to  cast  on  them  the  charge  of  maintaining  the 
said  M.  Lye  and  her  children,  did,  on  the  12th  of  January,  1847, 
with  force  and  arms,   and  wickedly  and  maliciously,  and  without 
any  lawful  warrant  or  authority,  remove  and  convey  the  said  M. 
Lye  and  her  said  three  children  from  and  out  of  the  said  township  of 
Manchester  to  the  said  township  of  Sheffield,  and  did  then  deliver 
them  to  one  T.  L.,  then  being  one  of  the  overseers  of  the  poor  of 
the  said  township  of  Sheffield,  to  the  great  damage  of   the  said 
M.  Lye  and  her  said  children,  in  manifest  violation  of  the  liberties 
of  the  subjects  of  our  lady  the  *Queen,  in  breach  and  disregard  of        L  *^^  3 
the  duty  of  the  defendant  as  such  overseer  of  the  poor  of  the  town- 
ship of  Manchester  as  aforesaid,  to  the  evil  example  of  all  others  in 
the  like  case  offending,  in  contempt  of  the  laws  of  this  realm,  to 
the  great  damage  of  the  inhabitants  of  the   said   township  of 
Sheffield,  &c. 

The  second  count  was  similar,  except  that  it  did  not  set  out  at 
length  the  case  reserved  for  the  opinion  of  this  Court. 

The  third  count  was,  in  substance,  the  same  as  the  preceding 
count,  except  that  it  did  not  allege  that  the  defendant  was  one  of 
the  overseers  of  Manchester,  and  charged  that  he,  intending,  &c., 
did  wickedly,  &c.,  and  without  any  lawful  warrant  or  authority, 
and  under  pretence  of  being  authorized  on  behalf  of  the  then 
overseers  of  Manchester  to  remove  the  said  M.  Lye  and  her  children 
under  the  said  order,  and  under  colour  of  the  said  order,  and  of  the 
said  appeal  having  been  finally  determined,  remove  and  convey 
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Reg.         the  said  M.  Lye  and  her  said  children  from  Manchester  to  Sheffield, 
CoopEB.      concluding  as  in  the  first  count. 

The  defendant  demurred  to  the  indictment. 
Joinder  in  demurrer. 

R.  Hallf  in  support  of  the  demurrer  : 

The  charge  contained  in  the  indictment  may  be  viewed  either  as 
alleging  a  removal  by  the  defendant  without  an  order,  or  as  alleging 
an  officious  and  precipitate  execution  of  an  order.  But,  first,  if 
there  be  no  fraud  or  menace  on  the  part  of  the  overseer,  and  the 
pauper  is  not,  by  reason  of  sickness,  unfit  to  be  removed,  the 
removal  without  any  order  is  not  an  offence  at  common  law.  Rex 
V.  Edwards  (i),  Rex  v.  Warne  (2),  and  Reg.  v.  Langley  (3),  may  be 
cited  in  support  of  the  indictment,  but  do  not  apply,  as  it  is  not 
here  shown  either  that  the  paupers  were  settled  in  Manchester  or 
that  the  removing  township  would  be  burthened.  Then,  secondly, 
the  ofifence  must  rest  entirely  on  the  order  of  removal.  The  order 
directs  in  case  no  notice  of  appeal  be  given  within  twenty-one  days, 
that  the  paupers  were  to  be  removed  forthwith  after  the  expiration 
of  the  twenty-one  days.  There  is  no  allegation  that  any  such 
notice  was  given,  and  it  cannot  be  presumed ;  if  so,  no  disobedience 
of  the  order  is  shown.  Then  there  is  nothing  to  show  that  the 
removal  under  the  order  took  place  before  the  final  determination 
of  the  appeal.  The  Sessions  confirmed  the  order,  subject  to  a 
case.  That  is  a  final  determination,  though  defeasible  by  matter 
subsequent. 

(PatteTBon,  J.:  The  judgment  of  the  Sessions  is  only  conditional 
in  such  a  case.) 

The  third  count  differs  from  the  two  preceding  ones,  as  it  charges  that 
the  defendant  executed  the  order  without  any  authority.     ♦     ♦     * 

Pashley,  for  the  prosecution  : 

The  indictment  is  sufficiently  explicit.  Certainty  to  a  certain 
extent  in  general  is  all  that  is  required:  Go.  Litt.  203,. Com.  Dig. 
"  Pleader,"  0,  25,  Rex  v.  Lyme  Regis  (4),  Rex  v.  Stevens  (5).  The 
two  first  counts  charge  a  misfeazance  by  the  defendant  as  overseer. 
It  is  said  these  counts  are  double,  and  Rex  v.  Marshall  (6)  is  cited ; 

(1)  8  Mod.  320.  (4)  Doug.  144. 

(2)  1  Str.  644.  (6)  6  East,  244. 

(3)  2  Ld.  Bay.  790.  (G)  1  By.  &  M.  C.  G.  158. 
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but  Rex  V.  Spragg  (1)  decides  that  the  indictment  may  be  sustained,  Rbo. 
if  it  charges  a  distinct  offence.  There  is  here  an  intent  to  cast  the  cooper. 
burthen  of  maintaining  the  pauper  upon  Sheffield,  and  the  removal, 
which  carries  that  intent  into  effect.  In  Rex  v.  Scofield  (2),  Lord 
Mansfield  says, ''  So  long  as  an  act  rests  in  bare  intention  it  is  not 
punishable  by  our  laws,  but  immediately  when  an  act  is  done,  the 
la.w  judges  not  only  of  the  act  done,  but  of  the  intent  with  which  it 
is  done,  and  if  it  is  coupled  with  an  unlawful  and  malicious  intent, 
though  the  act  itself  would  otherwise  have  been  innocent,  the 
intent  being  criminal,  the  act  becomes  criminal  and  punishable," 
citing  Rex  v.  Sutton  (3).  Rex  v.  *Higgins  (4)  is  to  the  same  effect,  L  *18  ] 
If  an  overseer  wrongfully  relieve  or  refuse  to  relieve,  he  is  indict- 
able :  Tawney's  case  (5),  1  Russell  on  Crimes,  46,  Rex  v.  Holland  (6). 
This  is  a  disobedience  of  an  order,  which,  in  a  superior  Court, 
would  be  punished  by  attachment;  and  such  a  contempt  of  an 
inferior  Court  is  indictable.  The  third  count  is  sufficient.  The 
names  of  the  overseers  need  not  be  given ;  the  rule  of  law  only 
applies  to  the  juslices,  the  defendants,  on  prosecuting.  In  Reg.  v. 
IVyatt  (7)  a  similar  objection  was  overruled.  The  offence  charged 
is  removing,  as  if  the  order  were  compUed  with.  The  8  W.  4&  M. 
c.  11»  8.  10,  makes  it  indictable  if  an  overseer  refuses  to  receive 
paupers  under  an  order.  Wherever  justices  are  authorized  to 
make  an  order  it  is  an  offence  at  common  law  to  contravene  that 
order  :  1  Wms.  Saund.  185  b  (4)  and  cases  there  collected.  It 
must  be  taken  that  notice  of  appeal  was  given,  and  that  is  in  the 
nature  of  process:  Reg.  v.  The  Justices  of  Middlesex  (q).  It  is 
erroneous  to  proceed  after  a  certioran  or  writ  of  error  sued  out : 
Cross  V.  Smith  (9).     ♦     ♦     ♦ 

Hall,  in  reply  :    • 

The  mere  fact  of  an  appeal  being  commenced  does  not  stay  the 
right  of  removal:  MiUbrook  v.  St.  John's,  Southampton  (10).  But 
admitting  the  removal  to  be  irregular,  no  case  is  cited  to  show  that 
it  is  indictable.  There  are  many  things  done  by  sheriffs  and  other 
officers  wrongfully,  for  which  an  indictment  has  never  been  supposed 
to  lie. 

(1)  2  Burr.  993.  (7)  2  Ld.  Kay.  1189. 

(2)  Cald.  397.  (8)  70  E.  K.  756  (16  L.  J.  M.  C. 

(3)  2  Str.  1074.  100). 

(4)  6  K.  B.  358  (2  East,  5).  (9)  1  Salk.  148. 

(5)  1  Bott.  P.  L.  333.  (10)  Set.  &  Bern.  Cases,  88. 

(6)  1  B.  B.  362  (1  T.  B.  ( 
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Rbo.         Colebidgb,  J.  (1) : 

c. 

CkMPKiL  When  the  argument  began,  several  objections  were  taken  to  the 

first  two  counts,  which  appear  not  to  be  applicable.  These  counts 
charge  that  the  defendant  did  certain  things  from  corrupt  motives, 
which  might  work  an  injury  to  the  parish  of  SheflSeld,  and  after  an 
appeal  was  lodged  against  the  order,  and  before  its  final  deter- 
mination. A  great  many  authorities  were  referred  to,  from  which 
we  are  not  inclined  to  differ,  as  to  the  effect  of  an  appeal  upon  pro- 
ceedings taken  subsequently  to  its  being  entered.  The  real  question 
is,  whether  any  indictable  offence  is  here  charged.  Narrowed  to 
that  point,  I  think  the  same  question  arises  on  all  the  three  counts. 
I  cannot  see  any  indictable  offence  charged,  and  I  am  not  anxious 
to  extend  the  limits  of  the  criminal  law,  especially  as  no  authority 
in  point  has  been  cited  to  us.  Here  an  order  was  made,  and  no 
notice  of  appeal  is  stated  to  have  been  given  against  it,  but  an 
appeal  was  lodged,  on  which  the  Sessions  have  confirmed  the  order, 
subject  to  the  opinion  of  this  Court  upon  a  case.  At  this  stage  of 
the  proceedings  the  pauper  is  removed,  but  it  does  not  appear  that 
any  fraud  or  menace  was  made  use  of  in  the  removal.  I  do  not 
see  how  this  brings  the  defendant  within  the  criminal  law.  Even 
supposing  a  contempt  of  the  Quarter  Sessions  to  have  been  com- 
mitted, I  am  not  prepared  to  say  that  an  indictment  might 
therefore  be  sustained.  However,  that  is  unnecessary  to  be  decided, 
as  I  think  there  is  no  contempt  shown. 

AVlQHTMAN,  J. : 

The  charge  in  this  indictment  is  not  for  assault  or  false  im- 
prisonment, or  any  improper  restraint  of  the  person,  but  it  is 
founded  on  the  execution  of  an  order  of  removal,  which  had  been 
appealed  against  and  confirmed,  subject  to  a  special  case.  It  was 
said  this  was  a  conditional  decision  by  the  Sessions,  and  that  the 
appeal  was  therefore  still  undetermined ;  and  the  argument  for  the 
prosecution  is,  that  it  is  an  indictable  offence  to  execute  the  order 
[  •!»  ]  during  that  period.  In  part  of  the  argument  *it  was  treated  as  a 
contempt,  and  many  analogous  cases  were  cited  to  show  that  an 
appeal  had  the  effect  of  suspending  all  proceedings.  That  is 
certainly  so :  but  no  authority  was  brought  forward  to  show  that 
a  party  who  was  successful  at  the  Sessions  is  indictable  if  he 
acts  upon   the  judgment  given  in   his   favour.     We  must  take 

(1)  Lord  Denman,   Ch.   J.    was  at  Nisi  Prius,  and  Patteson,  J.  had  gone 
to  chambers. 
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care  that  no  injustice  is  done  by  indictments  being  improperly         Uso. 
preferred.  Coopkb. 

Erle,  J. : 

I  take  it  to  be  oar  duty  to  prevent  a  party  being  held  liable  to 

an  indictment,  unless  there  has  been  some  violation  of  known  law. 

Here  no  such  case  is  made  out.     The  only  matter  stated  is,  that 

the  removal  took  place  pending  an  appeal  against  the  order  of 

removal.    It  has  been  assumed,  that  an  appeal  against  an  order  of 

removal  necessarily  suspends  the  proceedings  to  enforce  the  order ; 

no  direct  authority  was  cited  for  that  proposition,  but  only  several 

cases  which  Mr.   Pashlei/  treats  as   analogous.      I  am  not  quite 

prepared  to  say  how  it   would   be   in   this   particular  case.      It 

is,  however,  enough  for  us  to  decide  that  here  no  positive  rule 

of  law  has  been  infringed,  and  that  therefore  this  indictment  will 

not  lie. 

Judgment  for  tlie  defendant. 


KEG.  V.  The  INHABITANTS  of   CHRISTCHURCH  (l).        i8*«- 

^    ^        Nov,  11,25. 
(18  L.  J.  M.  0.  28—30  ;  S.  C.  12  Jur.  1072.)  

r  28 1 

The  provisoes  in  the  first  section  of  the  Poor  Removal  Act,  1846  (9  &  10  ^       '* 

Vict.  c.  66)  (2),  though  worded  in  the  future  tense,  have  a  retrospective 
operation,  as  well  as  the  enacting  part  of  the  section ;  and,  therefore,  where 
a  pauper  had  resided  from  April,  1839,  till  May,  1847,  in  parish  A.,  but 
had  been  relieved  by  parish  B.  from  March,  1813,  to  September,  1846: 
Held,  that  she  was  removable. 

On  an  appeal  against  an  order  of  two  justices  for  the  removal  of 
Mary  Sweeny,  a  widow,  and  her  four  children,  from  the  parish  of 
St.  John,  Southwark,  to  the  parish  of  Christchurch,  the  Sessions 
dismissed  the  appeal,  and  confirmed  the  order,  subject  to  the 
opinion  of  the  Court  on  the  following  case. 

The  paupers  were  chargeable  to  the  parish  of  St.  John,  and  the 
settlement  of  all  of  them  is  in  the  said  parish  of  Ghristchurch. 
The  only  question  is  on  their  irremovability  in  consequence  of  the 
statute  9  &  10  Vict.  c.  66.  The  pauper  Mary  Sweeny  has  resided 
at  No.  5,  Sard's  Rents  in  the  respondent  parish  of  St.  John,  South- 
wark, in  the  said  county  of   Surrey,   continuously   and   without 

(1)  Cited,  Ipswich  Guardiam  v.  24  &  25  Vict.  c.  55,  s.  1 ;  27  &  28 
Wui  Ham  Quardian${\%%1)  20  Q.  B.  D.  Vict.  c.  105,  s.  1 ;  28  &  29  Vict.  c.  79, 
407,  409.  58  L.  T.  419.  s.  «  ;  31  &  32  Vict.  c.  12  >,  s.  34. 

(2)  tJeti  11  &  12  Vict.  c.  Ill,  8.  1; 
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interruption  from  the  month  of  April  a.d.  1889,  up  to  the  said  time 
of  the  trial  of  this  appeal  (the  5th  of  July,  1847).     She  has  been  a 
i^udow  since  March,  1846.     The  order  of  removal  was  applied  for, 
and  made  the  18th  of  May,  a.d.  1847.     Her  above-named  lour 
children  have  always  resided  with  her  since  the  periods  of  their 
respective  births.     The  eldest  of  them  is  under  sixteen  years  of  age. 
The  said  pauper  Mary  Sweeny  received  relief  from  the  said  parish 
of  St.  John,  from  some  time  in  the  month  of  January,  1848,  till 
some  time  in  the  month  of  March  in  the  same  year.     She  then 
applied  for,  and  received  relief  from,  and  was  maintained  by  and 
out  of  the  rates  (not  a  bond  fide  charitable  gift)  raised  in  the  said 
parish  of  Christchurch,  and  continued  to  receive  such  relief  from,  and 
to  be  maintained  by  the  said  rates  of  the  said  parish  of  Christchurch 
(while  resident  in  the  said  parish  of  St.  John)  from  the  said  month 
of  March,  1848,  thenceforward,  up  to  the  month  of  September,  1846. 
Since  that  time  to  the  time  of  hearing  this  appeal  she  has  received 
relief  from  the  said  parish  of  St.  John.    If  the  Court  of  Queen's 
Bench  should  be  of  opinion  that  under  the  said  statute  of  9  &  10 
Vict.  c.  66,  the  said  pauper  Mary  Sweeny  was  irremovable  from  the 
said  parish  of  St.  John,  Southwark,  then  the  said  order  of  Sessions 
to  be  reversed,  and  the  said  order  of  removal  quashed ;  but  if  the 
said  Court  should  be  of  a  contrary  opinion  then  the  said  order  of 
Sessions  to  be  confirmed. 

Wallinger,  Serjt.,  in  support  of  the  order  of  Sessions : 

Looking  at  the  enacting  part  of  the  9  &  10  Vict.  c.  66,  s.  1,  which 
is  plainly  retrospective,  and  construing  the  proviso  of  the  9  &  10 
Vict.  c.  66,  s.  1,  with  reference  to  the  preceding  enactment,  it 
cannot  but  be  held  that  the  proviso  is  retrospective ;  and  there 
are  no  express  words  to  denote  a  contrary  intention  on  the 
part  of  the  Legislature.  [They  cited  Couch  v.  Jeffries  (J), 
Wilkinson  v.  Meyer  (2),  Towler  v.  ChatterUm  (a),  and  other 
cases.] 

C  Clarke  and  D.  Keene^  contra : 

The  Court  will  look  at  the  object  of  the  Legislature,  which  will 
be  fully  carried  out  by  giving  the  words  of  the  proviso  a  prospec- 
tive operation.  The  object  was  to  put  an  end  to  litigation,  making 
all  those  who  had  resided  for  five  years  at  the  time  the  statute 


(1)  4  Burr.  2460. 

(2)  2  lA.  Bay.  1360. 


(3)  81  E.  E.  411  (6  Bing.  258  ;  5.  r, 
8  L.  J.  C.  P.  30). 
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passed  irremovable,  without  encouraging  vexatious  removals,   in        R£o. 
cases  where  a  parish  in  which  a  pauper  is  settled  is  ready  to  admit  'j^^^  inhabi- 
its  liability.  '^^^'^^  ^' 

"         -^  •>  -f  I.  Christ- 

Cur.  adv.  wit  church. 

Lord  Denman,  Ch.  J.  subsequently  delivered  the  judgment  of  the 
CouBT  (I) : 

In  this  case  the  pauper  had  resided  in  the  removing  parish  from 
1839  till  the  order  of  removal  in  1847,  but  had  been  receiving  relief 
continuously  from  1848.  If  the  time  during  which  she  was  so 
receiving  relief  before  the  passing  of  the  statute  was  to  *be  excluded  [  *29  ] 
in  the  computation  of  the  time  of  residence,  she  was  removable. 
The  question  is  thus  raised  which  has  been  stated  in  the  arguments 
to  be,  \vhether  the  proviso  in  the  first  section  is  retrospective  as  well 
as  the  enactment.  For  the  purpose  of  deciding  between  the  two 
conflicting  constructions,  the  effect  of  the  enacting  clause  may  be 
said  to  be,  that  no  person  who  should  have  resided  for  five  years 
next  before  the  application  for  a  warrant  shall  be  removed.  And 
the  effect  of  the  excepting  clause,  if  confined  to  one  case  for  example, 
is  this,  that  the  time  during  which  such  person  shall  be  a  prisoner, 
shall  be  excluded  for  all  purposes  in  the  computation  of  the  time 
before  mentioned.  As  the  enacting  clause  applies  to  every  residence 
for  five  years  before  an  application  for  a  warrant,  it  may  apply  to  a 
case  where  part  of  such  time  was  before  the  passing  of  the  Act  (the 
26th  August,  1846)  and  part  subsequent  thereto,  and  where  the 
person  to  whom  it  applies  was  a  prisoner  during  that  part  which 
was  before  the  passing  of  the  Act.  Then  the  question  arises  whether 
the  excepting  clause  applies  to  that  part  of  the  five  years  which  was 
passed  before  the  statute  was  enacted.  On  the  one  side,  the  applica- 
tion of  it  to  time  passed  before  the  passing  of  the  Act  is  denied, 
because  the  future  tense  is  used  to  express  the  time  to  which  it 
applies,  viz.  **  the  time  during  which  such  person  shall  be  a  prisoner, 
shall  be  excluded,"  and  these  words  cannot  be  made  to  apply  to 
past  time,  and  a  construction  which  requires  a  change  of  the  words 
of  the  statute  is  to  be  avoided ;  and  because  the  application  of  the 
clause  to  time  past  would  make  the  statute  retrospective  ;  and  the 
general  presumption  is  against  a  statute  being  intended  to  be 
retrospective,  and  that  presumption  is  in  this  case  strengthened  by 
the  fact  that  in  the  enacting  clause  the  past  future  tense  is  used, 
viz. :  ''  shall  have  resided,"  and  therefore  the  change  of  tense  in  the 
(1)  Lord  Denman,  Ch.  J.,  Colkridob,  J.,  Wiohtman,  J.  and  Erle,  J. 
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Rkg.  following  sentence  indicates  an  intention  to  express  a  different  time. 
The  iNiiABi-  On  the  other  side,  the  application  of  the  excepting  clause  to  the 
^Christ^  time  passed  before  the  statute  is  affirmed  from  the  structure  of  the 
OHUBOH.  two  clauses,  from  the  intention  to  be  collected  from  the  context, 
and  because  the  reasons  for  the  other  construction  fail.  The 
structure  of  the  two  clauses  is  obviously  adopted  for  the  purpose  of 
defining  the  cases  where  persons  theretofore  removable  shall  be 
irremovable,  and  that  definition  is  effected  by  using  in  the  enacting 
clause  terms  too  wide,  and  by  stating  in  the  excepting  clause  the 
exceptions,  reducing  the  wider  terms  to  the  intended  limits.  Thus 
the  enacting  clause  includes  all  persons  who  have  resided  five  years, 
the  excepting  clause  excepts  from  the  class  of  all  residents  several 
classes,  and  among  others  prisoners.  The  form  of  the  excepting 
clause  appears  to  make  it  applicable  to  all  the  time  to  which  the 
enacting  clause  applies ;  it  assumes  that  the  five  years  required 
%  the  enacting  clause  have  been  computed,  and  the  excepting 
clause  is  to  come  into  operation  only  in  respect  of  such  persons 
who  have  been  thus  found  to  have  resided  for  the  required 
five  years,  and  the  mode  in  which  it  is  directed  to  operate  is  by 
excluding  the  time — say  of  imprisonment,  for  example — from  the 
computation  so  assumed  to  have  been  made.  The  process  directed 
may  be  described  to  be  this :  when  the  five  years  have  been  com- 
puted for  any  person,  then  examine  whether  such  person  has  been 
under  disability  during  any  part  thereof :  has  part  of  such  residence 
been  within  a  prison,  for  example  ?  If  no,  the  person  is  irremovable. 
If  yes,  the  time  thereof  shall  be  excluded  from  the  five  years,  and 
an  equal  portion  of  preceding  time  brought  into  computation 
instead.  The  word  ''  shall "  denotes  rather  the  happening  of  the 
event,  on  which  the  exception  is  to  apply,  within  the  time  assumed 
to  have  been  before  computed,  than  the  future  relation  of  such 
event  to  the  time  when  the  statute  passed.  It  denotes  the  sub- 
junctive mood  rather  than  the  future  time.  The  context  confirms 
this  view.  The  intention  is  to  attach  irremovability  to  a  certain 
kind  of  residence.  The  reasons  are  too  obvious  to  require  state- 
ment why  neither  the  privilege,  if  it  be  so  considered,  should  be 
conferred,  or  the  burthen  imposed  in  respect  of  such  residence  as 
is  excepted.  Why  should  a  prisoner  gain  a  privilege  by  being 
imprisoned?  Why  should  a  parish  where  a  prison  happens  to 
stand  be  subjected  to  a  burthen  ?  These  reasons  apply  quite  as 
much  to  that  part  of  the  residence  within  the  enacting  clause  which 
had  taken  place  before  the  passing  of  the  Act  as  to  the  part  that 
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takes  place  after.  The  one  construction  excepts  all  within  the  Hbo. 
principle  of  the  exception,  the  other  leaves  out  a  part  without  any  the  Inhabi- 
apparent  reason.  *Where  one  of  two  constructions  consists  with  ^ifJisT.*^ 
the  intention  of  the  Legislature  to  be  gathered  from  the  statute,  and  church. 
the  other  is  inconsistent  therewith,  the  first  is  to  be  preferred.  As  ^  ^ 
to  the  reasons  relied  on  for  the  other  construction,  the  first  rests 
entirely  on  a  grammatical  ground,  on  tlie  force  of  the  verb  sluilL 
A  different  grammatical  view  is  before  stated,  and  without  that  the 
inconsistency  and  inconvenience  which  result  from  this  construction 
would  prevent  its  being  adopted,  if  the  only  argument  in  its  favour 
was  that  it  prevented  imputing  an  incorrectness  in  grammar  to  the 
framers  of  the  statute.  The  second  reason,  viz.,  that  there  is  a 
presumption  against  a  retrospective  statute  being  intended  is 
founded  on  a  misconception.  The  statute  is  prospective  only.  Its 
direct  operation  is  only  on  removals ;  after  it  has  passed  it  does  not 
alter  existing  rights  in  respect  of  completed  removals.  A  space  of 
time  is  an  essential  ingredient  in  the  case  to  which  it  applies,  and 
this  space  of  time  may  consist  in  part  of  time  past  before  the  statute 
passed,  as  is  the  case  with  statutes  in  limitation  and  prescription, 
but  they  are  not  therefore  classed  with  the  retrospective  statutes. 
Moreover,  if  any  presumption  is  to  be  made  against  the  retro-action 
of  the  statute  in  this  sense,  it  affords  an  argument  against  the  con- 
struction in  support  of  which  it  is  referred  to,  for  the  enacting 
clause  is  assumed  to  have  the  retro-active  operation  which  is  sup- 
posed to  be  objectionable ;  and  the  question  is,  whether  the  except- 
ing clause  should  be  applied  to  this  very  operation,  and  of  course  as 
far  as  the  exception  applied,  the  objectionable  operation  would  be 
diminished.  Upon  this  review  of  the  arguments  we  are  led  to  the  con- 
clusion that  the  construction  secondly  mentioned  is  correct,  viz.  that 
the  excepting  clause  may  apply  to  time  comprised  within  the  enacting 
clause,  although  such  time  has  passed  when  the  statute  passed. 

Order  of  Sessions  confirmed. 

NoTB. — The  point  here  decided  arose  in  many  of  the  cases  already 
reported  on  the  operation  of  this  section ;  but  those  cases  went  off 
on  points  which  rendered  its  decision  unnecessary.  See  Reg,  v.  The 
Inhabitants  of  Harrow-on-the-HiU  (1) ;  Reg.  v.  The  Inhabitants  oj 
Halifax  {Halifax  and  Alnwick)  (2). 

(1)  76  B.  E.  219  (12  Q.  B.  103;  17  (2)  76  R.  R.  221  (12  Q.  B.  Ill ;  17 
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— 8cire  facias— Void  grant,    i?.  v.  Clarke 26 

2.  Colonial  judgment,  validity  of.     See  Conflict  of  Laws,  2. 

COMMON — 1 .  Bight  of  common  of  turbary— Prescription — Indosure — 
Evidence — Presumption  as  to  original  grant— Trespass  qu.  cl.  fr. — 
Justification — Pleading.     Veardvn  v.  Underhill 403 

2.  Bight  of  common— Obstruction  of  right — Bight  to  pull  down 

building— Bequest  to  remove —Interruption  to  right  acquired  by  user — 
Trespass — Justification — Pleading— Prescription— Evidence — Proof  of 
user — Claim  of  immemorial  right  of  common  in  occupiers  for  time  being. 
Davies  v.  Williams 592 

COMPANY — 1.  Contract  not  under  seal — Contract  not  for  trading 
purpose  for  which  Company  incorporated — ^Absence  of  consideration— 
Charter— Pleading.     Copper  Miners'  Co,  v.  Fox 439 

2.  Banking  Company — Process  against  members — ^Action  against 

chairman  in  name  of  Company— Provisions  of  colonial  law.  Bank  of 
Australasia  v.  Nias 698 

3.  Directors — duorum— Deed  of  settlement — Ordinary  business  of 

Company— Covenant  of  indemnity — Beduction  of  board  below  minimum 
— ^Authority  to  bind  Company.     Kirk  v.  Bell 456 

4. Managing  committee  of  Bailway  Company — Exercise 

of  powers  by  majority  of  committee.     Brown  y,  Andrew  .  842 

CONDITION— Forfeiture.     See  Will,  12. 
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CONFLICT  jDF  LAWS—l.  Bomicil— Jurisdiction— Suit  for  restitution 
of  conjugal  rights  —  Law  of  Pennsylvania  —  Pleading.  Connelly  y. 
Connelly 70 

2.  Foreign  judgment— Judgment  of  colonial  Court  not  examin- 
able on  merits— Valif&ty  of  colonial  law— Company — Process  against 
members — Foreign  or  colonial  judgment  obtained  against  co-contractor 
cannot  be  insisted  on  by  way  of  merger  in  action  on  Judgment. 
Bank  of  AtMtraUisM  V,  Nias 698 

CONTRACT — 1.  Specific  performance— Death  of  defendant— Continua- 
tion of  action  against  representatives— Bill  of  revivor  and  supplement— 
Practice— Demurrer.     Granville  y,  BetU 349 

2.  Unlawful  agreement — Immoral  consideration — ^Deed  securing 

annuity — Promise  of  cohabitation.     Sismey  v.  Elry     ....     276 

3.  Wager— Employment  of  puffer  to  raise  prices — India — 

Public  policy — Fraud.     See  Gaming. 

4.  Company — Contract  not  under  seal.     See  Company,  1. 

CONVSBSION— 1.  Leaseholds — Will— Trusts  for  benefit  of  wife  and 
daughters — ''Bent,  dividends  and  annual  proceeds" — Power  of  sale. 
Bowden  v.  Bou*den 286 

2.  Will— Trust  "  to  pay  to  or  to  permit  and  suffer  my  son  to 

receive  and  take  the  interest,  dividends  and  annual  income''— Lease- 
holds— Premises  used  for  brewery — Trade  carried  on  by  executors — 
Kirkman  v.  Booth 158 

3.  Long  Annuities  —  Interest  of  testator's  ''funded  pro- 
perty " — Held  to  cover  Long  Annuities.     House  v.  Way      .         .  345 

4.  Implied  trust — Power  of  sale — Full   power  "to  collect 

all  my  property  together  and  sell  the  houses  and  other  estates  " — Con- 
version of  real  estate.     Burrell  y.  Basker field 251 

COBONE& — Compensation  for  loss  of  emoluments— Change  in  "  cus- 
tomary" divisions  of  county  under  7  &  8  Vict.  c.  92.      B.  y.  Lechmere 

452 

COBPOBATION  (MUNICIPAL)— Town  clerk  —  Remuneration  for 
extra  services — Proceedings  to  compel  levy  of  rate  by  overseers— 
Authority  of  finance  committee — Special  contract— Retainer  not  under 
seal— Taxation  of  costs — Certiorari.     B,  v.  Brest  ....     380 

COSTS— 1.  Heir-at-law  is  only  allowed  costs  as  between  solicitor  and 
client  in  charity  cases  and  where  he  is  a  trustee.    James  v.  James  .     201 

2.  Administration  suit — Costs  of  all  necessary  parlies  payable 

out  of  estate  in  simple  suit— But  residuary  legatees  and  their  assignees 
entitled  to  one  set  of  costs  only — Bights  as  between  assignors  and 
assignees.     Greedy  v.  Lavender 212 

3.  Accounts — Suit  for  account  continued  after   notice  of 

appropriation  of  residue — No  substantial  variation  in  accounts — Sub- 
sequent costs  decreed  to  be  paid  out  of  plaintiff's  share.  Thompson  v. 
Clive 224 

4.  —^  Legatee's  suit  to  obtain  payment  of  legacies — Insuffi- 
ciency of  assets— Plaintiff's  right  to  costs  out  of  fund  as  between 
solicitor  and  client.     Cross  v.  KenniugUm 119 

5.  Mortgage — Trustee — Disclaimer  —  Bill  of  foreclosure  —  Cor- 
respondence showing  that  trustee  had  always  refused  to  act— Right  to 
whole  costs.     Benbow  y.  Davies 198 
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COSTS— 6.  Mortgage — Suit  for  purpose  of  dividing  fund — ^Repre- 
sentative of  deceased  mortgagor  a  necessary  party — Proceedings  in 
Ecclesiastical  Court  payable  by  general  fund.     CttUon  v.  Penrose       .    353 

7.  Creditor's    suit — Sale    with    consent    of    mortgagee — 

Fund  insufficient  to  pay  mortgage — Petition  by  mortgagee  for 
payment  out  of  Court — ^Bight  of  parties  to  costs.     Carr  v.  Henderaon    211 

8. Defaulting  administrator  and  his  assignees  appointed 

pendente  lite  not  entitled  to  costs.     Carry,  Henderson  .211 

9.  Suit  to  ascertain  rights  of  parties  to  fund  —  Decree 

directing  payment  of  plaintiff's  costs  out  of  fund  —  Mortgage  of 
plaintiff's  share — Priority  of  costs  over  second  mortgage.  Smith  ▼. 
Plummer 369 

10.  Security  for  costs — Petitioner  out  of  jurisdiction — Deposit 

in  lieu  of  costs— Undertaking  of  petitioner's  solicitor  insufficient.  In 
re  Norman 202 

11.  Taxation    of   costs — ^Items  allowed  on  taxation — ^Affidavit 

filed  in  support  of  motion  but  not  entered  in  the  order  as  read  not 
allowed,  even  as  between  solicitor  and  client.     Stephens  ▼.  Lord  Newboraugh 

203 

12. Copy  of  correspondence  between  parties  furnished 

to  counsel  as  instructions  for  bill  and  partially  inserted  therein  dis- 
allowed on  taxation  as  between  solicitor  and  client.  Stephens  v.  Lord 
Newborough 203 

13. Briefs  to  two  counsel  on    unopposed  motion  by 

trustee  to  pay  money  into  Court  allowed.     Stephens  v.  Lord  Neivborough 

203 

14. Unopposed  petition  to  compromise  suit — Opposition 

threatened  after  delivery  of  briefs — Costs  of  further  briefs  allowed. 
Stephens  y.  Lord  Netoborough 203 

15. Trustee — Discharge   from  trust — Breach   of  trust 

committed  by  former  trustees — Costs  of  draft  release  not  executed. 
Stephens  v.  Lord  Neivborough 203 

16. Suit  by  trustee — Proposals  by  tenant  for 

life  for  settlement — Counsel's  fee  for  advising  trustee  in  conference 
allowed.     Stephens  v.  Lord  Newborough 203 

17.  Party  to  whom    costs  are  awarded  may   proceed  in 

taxation,  although  he  maybe  in  contempt.     Newton  v.  Rickeits         .     118 

18.  Costs  of  taxation  —  Amount    taxed    off — Distinction 

between  professional  charges  and  disbursements  and  independent 
cash  payments— Amount  paid  in  settlement  of  proceedings  against 
client — Qeneral  preustice  as  to  professional  payments.      In  re  Remnant 

269 

19.  Order  of  course— Claim  of  special  lien  beyond  costs. 

See  Solicitor,  3. 

COVENANT — 1 .  Construction— Condition  precedent — Covenant  to  pay 
out  of  assets  of  estate  held  absolute  not  contingent.     Hain  ▼.  Kirk    836 

2.  Breach  of.     See  Ijandlord  and  Tenant,  1. 

CBOWN— Grant  of  lands — Colony —Prerogative— Governor,  authority 
of.     See  Colony,  1. 

DAMAGES— Measure  of— Non-delivery  of  goods— Dishonour  of  bill 
of  exchange  given  for  price — ^Insolvency  of  buyer — Action  by  assignees 
— Difference  between  contract  price  and  market  price  at  time  of  breach. 
Valpy  V.  Oakelty 786 
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DSBD — Validity — ^Alterations — ^Erasures  and  interlineations  —Pre- 
sumption.    Doe  d.  Tatum  y.  Catomore 714 

DEFAMATION— 1.  Libel  —  Physician  —  Injury  to  professional 
character — Jurisdiction  of  Court  (before  Judicature  Act,  1878)  to 
restrain  publication  of  libel  by  injunction.     Clark  y.  Freerruin  .         .127 

2.  Slander  —  Imputation    of    unnatural    offence  —  Evidence  — 

Character— Question  to  show  general  reports  of  defendant's  bad 
character  as  to  offence  imputed.     Thompson  y.  Nye  ....     419 

3.  Imputation  of  dishonesty — Servant—"  He  has   robbed 

me  .  .  .  for  years  past" — Privileged  conmiunication— Words  spoken 
in  presence  of  third  party— Evidence— Express  malice— Question  for 
jury.     Taylor  v.  Hawkins 471 

DISCOVE&Y— 1.  Production  of  documents — Privilege — Correspon- 
dence between  defendant  and  his  solicitor— Case  and  counsel's  opinion 
thereon.     Beadon  y.  King 283 

2. Privilege  as  to  cases  and  opinions  prior  to  any 

^  litigation.     PntrwJdock'  v.  Hammond 114 

3. Letters  between  solicitors  with  view  to  compromise 

— Express  stipulation  that  letters  should  not  be  used  to  prejudice  of 
defendant— Production  refused.     Whiffen  y.  Hartwright       ,        .         .     126 

4.  Production  refused  of  deed  which  plaintiff  sought  to  set 

aside.     Dendy  y.  Cross 121 

5.  Deed — Title — Tenants     in     common — Waste — Manorial 

rights.     Prince  of  Wales  y.  Lamhe 141 

6.    Answer    possibly    subjecting    defendant's 

estate  to  forfeiture.     Hambrook  v.  Smith 336 

7.  Income  tax  returns— Alleged  misrepresentation  as  to  profits 

of  business  sold— Discovery  refused.     Mitchell  v,  Koerker   .  .     199 

8.  Stock-jobbers  —  Discovery  likely  to  subject  defendants  to 

penalties— Discovery  of  illegal  sales  of  stocks  and  shares — Separation 
of  lawful  from  unlawful  transactions— Discovery  ordered  as  to  lawful 
matters.     Fisher  v.  Price 138 

DISTRESS— For  rent.     See  Landlord  and  Tenant,  2—4. 

DOMICIL.     See  Conflict  of  Laws,  1. 

EASEMENT— Right  of  way— Obstruction— Railway  Company — 
Absence  of  special  damage.     See  Railway  Company,  1. 

ECCLESIASTICAL  LAW — 1.  Clergyman — Non-residence — Monition 
—Order  to  reside— Sequestration— Summons  to  show  cause — Whether 
issue  of  summons  necessary  to  validity  of  sequestration.  Bonaker  y. 
Ewifu 409 

2. Union  of  benefices — Sequestration — Jurisdiction  of 

Bishop — ^Vacation  of  benefice — Profits — Money  had  and  received.  Daniel 
y.  M&rton 424 

EJECTMENT.    Set  Landlord  and  Tenant,  5. 

EVIDENCE — Witness — Cross-examination  —  Slander — Admissibility 
of  question  to  show  general  reports  of  defendant's  bad  character  as  to 
offence  imputed.     Thnnpson  y.  Nye 419 

EXECUTOR  AND  ADMINISTRATOR— 1.  Administration  —  Rule 
that  executors  may  not  carry  on  trade  with  property  of  testator  unless 
distinct  and  positive  authority  be  given  by  will.    Kirkman  y.  Booth  .     158 


874  INDEX.  [B- 

BXECT7T0B  AND  ABMINISTBATOBr-2.  AdminiBtration — Cred 
tor's  8idt — Costs — Defaulting  administrator  and  his  assignees  appoints 
pendente  lite  not  entitled  to  costs.     Carr  v.  Henderson        .         .  .2 

3. Costs  of  suit— Estates  charged  with  debts  and  <  *  test) 

mentary  expenses  "—Sale  of  estates  for  payment  of  debts— Satat 
charged  held  primarily  liable  for  costs  of  suit.     Wilson  v.  Heaton     .      2i 

4. In  simple  suit  costs  of  all   necessary  pa.rtii 

are  payable  out  of  estate — But  where  some  residuary  legatees  liai 
assigned  they  and  their  assignees  entitled  to  one  set  of  costs  only 
Bights  as  between  assignors  and  assignees.     Greedy  v.  Lavender       •      2 

5. Suit    for    account   continued    after    notice  i 

appropriation  of  residue — No  substantial  variation  in  accounts — Siib8< 
quent  costs  decreed  to  be  paid  out  of  plaintiff's  share.     Thomjtson 
Clive 2J 

6.  Payments  to  beneficiaries  under  mistaken  view    as  1 

effect  of  will — Repayment — Lien  on  other  interests  of  parties  under  ^wil 
whether  given  against  assignee  for  value.     Dihhs  v.  Qoren  .      22 

7.  Costs— Mortgage — Suit  for  purpose  of  dividing  fund- 

Bepresentative  of  deceased  mortgagor  a  necessary  party — Costs  c 
Proceedings  in  Ecclesiastical  Court  payable  by  general  fund.  Cotton  i 
Penrose 35 

8.  Betainer— Debt — Death  of  creditor  of  insolvent — Intel 

tacy — Administrator  of  creditor  held  not  entitled  to  retain  debt  out  c 
insolvent's  distributive  share  of  creditor's  estate.     liell  7.  Bell .         .     31 

9. Legatee's  suit — Insufficiency  of  assets — Costs.   £fee  Costs,  i 

FOBEIGN  JUDGMENT.     See  Conflict  of  Laws,  2. 

FBAUD  AND  MISBEPBESENTATION  —  1.  Composition  —  Undu 
preference  to  creditor — Misrepresentation— Agreement  in  fraud  of  o  the 
creditors— Estoppel.     MalUilieu  v.  Hodgson 67 

2.  Mortgagor  and  mortgagee— Fiduciary  relation  ezistingbet'wee] 

mortgagee  and  mortgagor  does  not  invalidate  purchase  of  equity  o 
redemption  by  mortgagee.     Knight  v.  Marjorihanks  .         .         .16 

3.  Undue  influence — Husband  and  wife— Marriage  settlement- 
Deed  of  revocation  executed  the  day  before  the  marriage— Wife' 
guardian  and  trustee  not  consulted.     Page  v.  Home    .        .        .        .14 

4.  Sale  at  undervalue— Sale  by  administrator  to  his  brother  an< 

co-partner  at  gross  undervalue  set  aside.     Rice  v.  Gordon  .        .         .151 

5.  Partnership— Purchase  of  partner's  share  by  continuin| 

partners— Misrepresentation  —  Concealment — Method  of  ascertaining 
value  of  share — Transaction  not  set  aside  on  mere  ground  of  poverty 
and  distress,  in  absence  of  any  evidence  of  deception  or  fraud 
Knight  v.  Marjorihanks 16( 

GAMING  —  India,  contract  in  —  Wager  upon  price  of  opium  — 
Colourable  bidding  at  sale  by  party  to  contract  to  raise  price- 
Employment  of  puffer— Public  policy — Fraud — Conspiracy — Statute 
[head-note  only].  Doolubdass  Pettamberdass  v.  Hamloll  Thackoorseydass .      42 

GOODS,  SALE  OF.    See  Sale  of  Goods. 

HIGHWAY—  1.  Turnpike  Act— Construction— **  Town  "—Indictment 
for  erecting  and  continuing  turnpike  gate  prohibited  by  Act.  B.  y. 
^ottU 519 
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HIGSWAY — 2.  Tui-npike  Act —  ObBtruction — Nuisance — Indictment 
Penalty — Constructing  and  continuing  tram  and  railway  lines  across 
ghway — Construction  of  Turnpike  Act.     B.  v.  Charlesworth    .        .    806 

HTTSBAMB  AND  WIPE— 1.  Bestitution  of  conjugal  rights— Juris- 
ction — I>omicil— Pleading — Case  remitted  to  Arches  Court.  Connelly 
Count  lly 70 

2.  Jointure — Separation  deed— Covenant    to    secure    annuity— 

ibseqaent  deed  of  arrangement — Conveyance  of  family  estates  by 
isband  and  son  on  trust  for  payment  of  debts — Priority  of  incum- 
nnces — Wife's  right  to  have  annuity  charged  on  estates  as  against 
zsband  and  his  son.     Countess  of  Momington  v.  Earl  of  Mornington    .     365 

3.  Will— Joint  legacy — Wife's  equity  to  settlement — Direction  to 

&y  dividends  to  husband  during  joint  lives  of  husband  and  wife,  with 
berty  to  survivor  to  apply.     Atcheson  v.  Atcheson        ....     230 

INCOME  TAX.     See  Revenue,  1. 

INDIA — Law  of  wager — Price  of  opium — Employment  of  puffer  to 
iise  prices — Public  policy— Fraud.     See  Gaming. 

INJUNCTION— 1.  Libel— Court  of  Chancery  could  not  (before  Judica- 
ire  Act,  1873)  restrain  publication  of  libel  by  injunction.  Clark  v. 
'retman 127 

2.  Lunatic — Bill  filed  by   lunatic  and   his  committee — Decree 

irecting  issue — ^Death  of  lunatic — No  further  proceedings  by  com- 
littee — Injunction  dissolved  and  proceedings  stayed  unless  suit 
evived  within  limited  time.     Price  v.  Berrinyton  ....     120 

3.  Breach — Motion    to    commit— Injunction    not  extending    to 

'servants  and  agents" — Motion  to  commit  agent  held  irregular. 
.ord  Wellesley  v.  Earl  of  Mornington 136 

4.  Injunction  to  restrain  Commissioners  under  local  Act  from 

igning  award  and  from  enforcing  payment  of  rates — Statutory  juris- 
liction  of  Quarter  Sessions— Condition — Order  to  bring  money  into 
!ourt — Bill  filed  by  some  on  behalf  of  themselves  and  others — Injunc- 
ion  restraining  proceedings  against  persons  not  parties  to  record 
rregular.     Armitstead  v.  Durham 265 

INSUJEtANCE  (LIFE)— Policy  to  secure  loan  by  Company — Sureties 
Non-payment  of  premium— Lapse.     Edge  v.  Duke    ....     357 

JURISDICTION.    See  Defamation,  1 ;  Husband  and  Wife,  1  ;  Justices. 

JXJKT — Juror  answering  to  wrong  name — Mistrial.    See  Practice,  2. 

JUSTICES — Jurisdiction — Lunatic  pauper — Order  of  maintenance — 
Description  of  justices — County  of  a  city.     R,  v.  Inhabitants  of  St,  Maurice 

774 

LANDLOBD  AND  TENANT— 1.  Lease— Breach  of  covenant— Con- 
tingent penal  rent— Construction  of  husbandry  covenants.  Bowers  v. 
AVjcaw 826 

2.  Distress  for  rent  —  Breaking  open  outer  door  of  stable  — 

Trespass.     Broxon  v.  Qlenn 446 

3.  lioase— Joint  tenants— Severance  of  reversion  after  rent 

due.     Stavely  v.  Allcock 640 

4.  Wrongful  distraint — Levy  for  more  than  amount  of  rent 

due — Action  on  the  case — Payment  into  Court — Damages.  LeyUmd  v. 
Tancred,  659 ;  Tancred  v.  Leyland 663 
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LANDLORD  AND  TENANT— 5.  Ejectment— Notice  to  qtiit— I 
chaser  in  possession  —  Purchase  not  completed — ^Estate  pur  auter  i 
— Recovery  of  premises  in  ejectment.     Doe  d.  Bord  v.  Burton 

LANDS  CLAUSES  ACTS— 1.  Compensation  —  Railway  CompaDj 
Property  izguriously  affected— Obstruction  of  private  right  of  wai 
Depreciation  in  value  of  land — Right  of  owner  to  compensatii 
Qlover  v.  North  Staffordshire  Bail,  Co •    ^  i^^ 

2. Compensation  paid  for  injury  to  remaining  es" 

"by  severance  or  otherwise" — Held  not  to  include  imforeseen  col 
tingent  damage  to  adjoining  land.     Lawrence  v.  O,  N,  Bail.  Co. 

3. Purchase  of  lands— Entry  by  consent— Reference  j 

arbitration— Disagreement    as    to    conveyance — Ejectment    by 
owner.     Doe  d.  Hudson  v.  Leeds  and  Bradford  Bail.  Co.    . 

4.  Entry  by  Company  —  Purchase-money  not  assessed « 

Expiration  of  time  limit— Right  of  landowner  to  re-enter— Deviation 
Land  more  than  100  yards  from  line  shown  on  plan— Scheduled  land 
Collateral  purposes — Lands  Clauses  Consolidation  Act,  184G,  ss.  68,  ^ 
123— Railways  Clauses  Consolidation  Act,  184G,  s.  10.     Doe  d.  Armit 
V.  North  Stafftrrdshire  Bail.  Co Si 

5.  Warrant  to  summon  jury — Improper  conduct  of  inquiry-^ 

Under-sheriff  having  interest — Injury  to  reversion — Pleading— Rep' 
de    injuria — Interest   in   land — Lands  Clauses  Act,  1845,  ss.    35, 
Worsley  v.  South  Devon  Bail.  Co 

LAND  TAX      See  Revenue,  2. 

LIBEL.     Saf  Defamation,  1. 

LIEN,   MARITIME.     See  Ship  and  Shipping,  2,  3. 

LIMITATIONS  (STATUTE  OF)— Debt— Chartered  Company— ^Actio  - 
of  debt  for  penalty  due  under  bye-law  is  within  21  Jac.  I.  c.  16,  an 
barred  if  not  commenced  within  six  years  after  penalty  becomes  dull 
Tobacco  Pipe  Maktrs*  Co.  v.  Loder 7»  J 

LUNACY — 1.  Finding  of  insanity  by  inquisition— Finding  not  binding 
on  third  parties— Presumption  of  sanity — Shifting  of  burden  of  proof-*, 
Difficulties  of  ascertaining  sanity  and  proper  tests  to  be  employed' 
ShooIcy.  Watts Ill 

2.  Death   of    lunatic — Injunction — No   further   proceedings   by 

committee  —Injunction  dissolved.     See  Injunction,  2. 

MANDAMUS — 1.  Return  to  mandamus — Railway  Company — Powef 
to  purchase  lands — Determination  of  statutory  powers — Compliance 
with  writ  impracticable.     B.  v.  L.  ife  N.  W.  Bail.  Co "oS 

2.  Annuity— Apportionment— dueen    Dowager— Mandamus    to 

Treasury.     See  Annuity. 

3.  Land  tax— Principle  of  assessment.     See  Revenue,  2. 

MASTER  AND  SERVANT— Injury  to  servant.  See  Action,  Cause! 
of,  1. 

MORTGAGE — 1.  Purchase  of  equity  of  redemption  by  mortgagee. 
Knight  v.  Murjoribanks 16tl 

2.  Priority — Fund    in    Court — Stop    order — ^Administration  suit 

Fund     paid    into    Court    by   Army    agents    who     were     the    first 

Ambrancers — First  stop    order    obtained  by   second  incumbrancer 
\out  notice.     Swayne  y.  Swayne 221 


private  «t 
rner  to  cup 


^  Lxxxm.J  INDEX.  877 

it-irati«  bAOBTOAGE— 3.  Foreclosure^Mortgage  of  term— Sale  of  fee— Infant 
>d-£itok  Fp^oners — Estate  sold  for  less  than  amount  of  mortgage! — Bight  of 
/  •^/v.  ^vi^'.  ^ndants  to  difference  in  value  between  term  and  fee.    Foster  y.  Eddy 

354 

-Bailfsj^^  —  4   aodemption  suit— Parties — Transfer  of  mortgaged  property 
^  idente  lite— Transferee  a  necessary  party.     Johnson  v.  Thomas      .     242 

.     .      —  5.  Bepayment — Trustees- -Solicitor — Notice  of  trust — Bepayment 
^  Kne  trustee  only — Breach  of  trust— liiability.     Hall  y,  Franck       .     248 

:iude  SOS*  —  6.  Costs— Fund — Several  mortgagees — Order  for  costs  of  plaintiff 
'j.  y. i^i-  P^gagor  in  suit  for  ascertaining  rights — Priority.     See  Costs,  9. 

oiu^iit'SwEGLIOEN'CE.     See  Action,  Cause  of,  1 ;  Bailway  Company,  5 — 7. 

Jjectmesi  "I 

pTJISANCE— Biver — Obstruction— Indictment.     See  Biver. 

'^^^^^^jf^ABTNEBSHIP — 1.  Deceased  partner's  share— Sale  to  surviving 
'^^tj^ptners— Terms  of  will  as  to  time  for  payment  not  complied  with — 
^^^ffltim  for  subsequent  profits — Purchaser  for  value  without  notice — 
; '  r^^  j  .isading — No  equitable  principle  against  surviving  partners  purchasing 
^'     ''  leeased  partner's  share  from  his  representatives.     Chambers  v.  Howell 

104 
]dii:t'^  I 2.  Beceiver,  appointment  of.     <See  Receiver. 

S45,  ^TPATENT — 1.  Extension  of  term — Caveat— Application  by  Admiralty 

•  I- Extension    granted    on    condition  —  Attorney-Oeneral     represents 

lovemment  and  public  generally.     In  re  PetUt  Smithes  Patent    .         .      31 

2.  Foreign  invention— Bight  of  importer  to  be  put  on  same 

tting  as  original  inventor— Extension  granted  where  large  capital 
barked  in  machinery  and  considerable  loss  incurred  by  importers  in 
vying  to  introduce  invention  to  general  use.     In  re  Berry^s  Patent   .      36 

3. Judicial  Committee  will  look  with  jealousy  into 

aerits  of  invention  imported— Invention  in  common  use  in  France — 

^eavy  expenditure  in  introducing  patent  here  improbable — ^Application 

i>r  extension  by  assignees  (trustees  of  Joint-stock  Company)  refused. 

In  re  CUiridge's  Patent 58 

jiot^-^^  4.  Equitable  assignees    of    patent— Bight    to    appear    on 

]  oi  ('petition  for  extension  of  term — Name  of  equitable  assignee  must  appear 

^jji:  with,   other    petitioners    in    statutory    advertisements.       In  re  Noble*s 

Tatent 38 

4^     POOB  LAW — 1.  Maintenance  of  pauper — Lunatic — Order  of  main- 
tenance—Jurisdiction of  justices— County  of  a  city.     B,  v.  Inhabitants  of 
^ St.  Maurice 774 

up-  2.  Order  of  removal— Five  years'  residence — Betrospective  opera- 
tion of  Poor  Bemoval  Act,  1846,  s.  1.     B.  ▼.  Inhabitants  of  Christchurch 

863 

3.  Overseer — Indictment — Bemoval  of  pauper  before  final 

determination  of  appeal.     B,  v.  Cooper   . 858 

4.  Wife  of  seaman — Husband  without  legal  settlement  in 

^^  Kngland — Husband's  absence  equivalent  to  desertion— Bemoval  of  wife 
to  maiden  settlement.     B,  v.  Inhabitants  of  St,  MaryUbone     .         .         .     491 

^T-        5.  Five  years'  residence — Break  in  residence— Imprisonment 

out  of  parish  in  default  of  paying  fine.     B,  v.  Overseers  of  Holbeck       .     613 

t 6. Widow— Settlement  of  husband Break  in  resi- 
dence— Illegal  removal  by  parish  officers — Intent  of  officer  in  assisting 
removal — Inference  -Case  remitted  to  Sessions  on  question  of  intent. 
B,  v.  Inhabitants  of  St,  Maryleboue 464 
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POOB  IiAW— 7.  Order  of  removal — Settlement  by  estate — ActiLal  re 
dence — Forty  days*  residence — Extinguishment  of  previous  set^lemeni 
Fluctuating  settlement.     B.  y,  InhabitanU  of  Knaresborough         .  .     i 

8.  Bating — Exemption  from  poor  rate— Society  for  *'proixioti 

of  literature,  science  and  the  arts" — Partial  support  by  annual  volunta 
contributions — Pecuniary  profit — Part  of  building  let  to  tenants — ^Rezi 
applied  to  general  funds  of  society— Art  exhibitions  to  whicli.  ^enei 
public  admitted  on  payment — Provision  for  division  of  funds  aznoi 
members  on  dissolution.     B,  v.  Overseers  of  Manchester  .         .  .3 

9. Society  instituted  ^'exclusively  for  the  promotion 

the  science  or  art  of  music"— Concert  Hall — ^Use  of  hall  g'rant< 
gratuitously  for  charity  concert — Primary  object  of  society — BCubic 
society  for  gratification  of  subscribers.     B»  v.  Brandt      .         .  .a 

10. Library  and  news-room— Primary  object  of  Bociei 

— Premises  not  appropriated  exclusively  to  purposes  of  science  < 
literature — Private  convenience  of  members.     B.  v.  Oaskell       .  .     o-i 

11. Boyal  United  Service  Institution— *' Profession! 

art " — Purposes  of  science  and  literature  exclusively.     B.  v.    CockbHi 

55 

POWEB — 1.  Execution — ^Direction  to  trustees  to  pay  sum  to  A.  upo' 
trust  for  his  daughter  '*  to  be  vested  in  her  "  at  21  or  marriage — I>eat 
of  daughter  under  age  and  unmarried — Held  that  daughter's  interei 
had  not  become  vested.     In  re  Thruston*s  Will      ....  .     2S 

2.  Non-execution— Marriage  settlement — Implied  gift  to  children 

surviving  donee  of  power.     Wifin  v.  Ftnwick        .         .         .        .  ,21 

3.  Power  of    sale — Power  given  to  trustees  with  consent  a 

tenant  for  life— Whether  trustees  could  sell  without  concurrence  oi 
judgment  creditors  of  tenant  for  life,  qucere  [head-note  only].  Lor* 
Leigh  Y,  Lord  Ashburton '22* 

PBACTICE— 1.  Counsel— Bight  to  begin  and  reply— Case  stated  undei 
the  Quarter  Sessions  Act,  1849  (12  A  18  Vict.  c.  45),  s.  11.  B.  v.  Ovtrsem 
of  Holbeck .51^ 

2.  Mistrial — Special  jury— Juror   answering  to  wrong  name— 

Objection  of  defendant  before  verdict— Venire  de  novo.  Boe  d.  £ari  *\i 
Ashburnham  v.  Michael &i\ 

3.  Parties— Bedemption  suit — Transfer  of  mortgaged  property 

pendente  lite— Transferee  a  necessary  party.    Johnson  y.  Thomas      .     242 

4.  Specific  performance — Person  not  party  to  contract.     See 

Specific  performance,  1. 

6.  Pleading  —  Demurrer  —  Specific    performance  —  Death    of 

defendant — Bill  of  revivor  against  personal  representatives — ^Extension 
of  time  for  answer  applied  for  by  original  defendant — Bepresentative 
estopped  from  demurring  to  bill.     Qranville  v.  Betts     .  .        .349 

PBINCIPAL  AND  AGENT— 1.  Authority  of  agent— Promissory 
notes — ^Authority  to  indorse — Power  of  attorney — Indorsement  by  agent 
and  pledge  with  banker  as  security  for  agent^s  private  debt — Scope  of 
authority — Fraud — Bight  of  payee  to  recover  against  Bank.  Bank  of 
Bengal  v.  MacUod^  1  ;  Bank  of  Bengal  v.  Pagan 15 

2.  Professed  agent — Unknown  and  unnamed  principal- 
Bight  of  agent  to  sue  on  contract  as  principal.     Schmaltz  v.  Avery  .    60S 

PBINCIPAL  AND  SUBETY— 1.  Guaranty— Construction— Future 
deliveries  of  goods — Consideration — Parol  evidence  to  explain  written 
guaranty — Statute  of  Frauds,  s.  4.     Bainbridge  v.  Wadt  .        .    393 
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'BINCIPAIi  AND  SUKETY— 2.  Surety  for  arm— Promissory  note— 
acIl  of  a^eement  with  surety— Pa3rment  of  note  by  surety — Bank- 
itcy  of  firm — Proof— Suit  for  administration  of  deceased  partner's 
ftte.      Jilce  Y.  Gordon 153 

-  3.  Discharge  of  surety— Concealment— Circumstance  unknown 
surety  and  forgotten  by  other  parties  to  transaction — Covenant  to 
Lvey  freeholds  free  from  incumbrances  in  consideration  of  principal 
1  surety  doing  specified  things — Incumbrance  on  property  overlooked 
njuxiction  granted  to  stay  action  at  law.     WUUb  v.  Willis    .  342 

»BOKI8S0&Y  NOTE.     See  BUI  of  Exchange  and  Promissory  Note. 

iAILWAY  COMPANY— 1.  Construction  of  line— Obstruction  of 
vate  right  of  way — ^Railways  Clauses  Consolidfttion  Act,  1846,  s.  66— 
BS  of  common  law  right  of  action  for  interference  with  private  right 
way  in  absence  of  special  damage.     Watldm  y.  G.  N.  Rati.  Co.  794 

2.  Mandamus— Construction  of  line— Cross  sections — ^Bridges — 

ktes  of  inclination — Compliance  with  plans  deposited — Railways 
iuses  Consolidation  Act,  1846.    B.  y.  Caledmiian  Rail.  Co,  .371 

3. Compulsory  powers  of  purchase — Determination  of 

ktutory  powers — ^Expiration  of  time  limited  by  special  Act— Comple- 
tn  of  line— Betum  to  writ.    R.  y.  L.  A  N.  W.  Bail  Co.    .        .        .758 

4.  Construction    of   works— Statutory    powers — Obstruction    of 

,vig>able  river — Public  right  of  way — Interest  in  soil — Action  on  the 
me — Pleading— Railways  Clauses  Consolidation  Act,  1846,  s.  16. 
fraham  Y.  G.  N.  Rail.  Co 620 

5.  Duty    of   Company  —  Negligence  —  Level   crossing  —  Horses 

raying  on  line— Duty  of  Company  to  keep  gates  closed — Liability  for 
IS  of  horses  killed  by  train— Railway  Regulation  Act,  1842,  s.  9. 
!M;cr«  Y.  York  and  North  Midland  Rail.  Co 630 

6.  Liability— Negligence — Duty  of  Company  to  carry  mails  and 

kst  Office  officials —Liability  for  personal  injury  to  officer  carried  in 
lU  van.     ColUU  y.  L.  &  N.  W.  Rail.  Co 801 

7. Duty  of  Company— Embankment— Flood  waters — 

jury  to  adjoining  land— Action  on  the  case — Compensation  paid  to 
aixitilTs  predecessor  in  title  held  not  to  include  unforeseen  con- 
ig>ent  damage.     Laioreuce  y.  G.  N.  Rail.  Co 6-15 

8.  Compensation   for  lands  taken.      See  Lands  Clauses  Acts. 

HATB — ^Exemption — Poor  rate.     See  Poor  Law,  8—11. 

RBCEIVBR— Appointment — Reference  to  Master — ^Application  to 
spense  with  security — Consent  of  parties.    Manners  y.  Furze  .        .112 

RSVBNX7E — 1.  Income  tax— Whether  discovery  of  income  tax 
(turns  can  be  compelled,  qucere.     Mitchell  y.  Koecker   .        .  .199 

2.  Land  tax — Principle  of  assessment— Commissioners  bound  to 

Bsess  amount  chargeable  on  division  according  to  real  value  of  assess- 
ble  property  for  year— Mandamus.  R.  y.  Commissioners  of  Land  Tax    602 

RIVER— Obstruction  of  navigable  river— Bridge  built  partly  in  bed 
f  river— Nuisance— Indictment — No  actual  obstruction  of  navigation 
-auestion  for  jury.     R.y.Betts 813 
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BALE  OF  OO0D8— 1.  Construction  of  contract— '<  Say  not  leas  tl 
100  packs  '*— Minimum  quantity.     Leemiay  v.  Snaith  .... 

2.  Delivery — Pa3rment —Delivery  a  condition  precedent 

payment.     Staunton  v.  Wood 

3.  Delivery  <' on  sale  or  return" — Sale  absolute   if  g^oods 

returned  within  reasonable  time.     Mom  v.  Sweet ..... 

4.  Breach  of  contract — Non-delivery  of  goods —Insolvezicy 

buyer — Dishonour  of  bill  given  in  payment — Action  by  aasi^nM 
Measure  of  damages.     Valpy  v.  Oakeley 

SEaXJEST&ATION.     See  Ecclesiastical  Law. 

SETTLEMENT — 1.  Marriage  settlement — Deed  of  revocation  ezeco 
before  marriage — Undue  influence  of  husband — Wife's  guardian  i 
trustee  not  consulted.    Page  v.  Home 

2.  Construction — Power — Non-execution — Implied  gift — Cliild 

surviving  donee  of  power.     Winn  v.  Fenwick        ..... 

3.  Tru«»t  for  wife's  next  of  kin — Survivorship — Statute 

Distributions.     In  re  Wehber^s  Settlement  ..... 

SHIP  AND  SHIPPINO—l.  Bottomry— Authority  of  master  to  ra 
money  for  necessaries  by  bottomry  only  arises  when  he  cannot, obtj 
necessary  advances  upon  personal  credit  of  owner,  and  has  no  mAam 
communication  with  owner — SembUy  owner's  agent  may  take  botton 
bond  as  security  for  advances  by  him.    Wallace  v.  Fielden  (*'  The  Oriehtal 

2.  Collision— Maritime  lien — Damage  creates  lien  on  ship  causi 

collision.     Harrner  y.  Dell  {The '' Bold  Buccleuch  *') 

3. Pleading  —  Lis  pendens  —  Distinction  bet^veen  p; 

ceedings  in  rem  in  the  Admiralty  Court  in  England  and  foreign  atta< 
ment  in  the  city  of  London.     Harmer  y.  Bell  {The  **  Bold  Bucdeuch  '*)  . 

4.  Charter-party  —  Action    for  not  receiving  cargo  —  Ag^n 

Unnamed  principal— Agent  suing  as  principal.  See  Principal  i 
Agent,  2. 

SLANDER.     See  Defamation,  2—3. 

SOLICITOB— 1.  Costs— Delivery  of  bill— "  Party  to  be  charg-ed! 
Bill  sent  with  covering  letter  to  party  not  liable.     Qrxdley  v.  Austen 

2. Liability  of  member  of  managing  commit 

of  Railway  Company— Heading  of  bill — Delivery  to  solicitor  of  Cd 
pany-  Copy  shown  to  defendant.  Dauhney  v.  Phipps,  562;  Phippt 
Dauhney i 

3.  Lien — Taxation  of   costs — Order    of    course — Direction  t^ 

papers  be  given  up  on  payment — Claim  of  special  lien  beyond  cost 
Motion  to  discharge  order  refused.     In  re  Teague 

And  see  Costs.  ' 

I 

SPECIFIC  PEBFOBMANCE— 1.  Parties— Person  not  party  to  e< 
tract  ought  not  to  be  made  party  to  a  suit  for  specific  perform ai| 
Peacock  y,Penson 

2.  Bailway  Company — Severance  of  lands — Easements — Ag« 

ment  to  purchase  land  '<  subject  to  making  such  roads,  ways  and  •! 
for  cattle  as  may  be  necessary" — Construction  of  '* necessary' 
Beference  to  Master.    Sanderson  v,  CncJi-ermoufh  aud  Worhiugion  Rail.  Cn. 

And  Bee  Vendor  and  Purchaser. 
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STATUTE — 1 .  Construction — Statutes  are  prim&  facie  deemed  to  be 
ospective  only.     Doolubdasa  Ptttamherdasa  v.  Bamloll  Thackoorseydaas      42 

2.  Katin^  Act — Limitation  of  action  for  illegal  distress — 

»cal  Act~Bepeal  of  former  Act.    Boden  v.  Smith      ....     850 

3.  Poor  law— Betrospective   operation    of  Poor  Removal 

5t,  1846,  s.  1.     R,  V.  Inhabitants  of  Chrietchurch 86^ 

4.  Turnpike  Act.     5^6  Highway,  1. 

STATUTES— 21  Jac.  I.  c.  16  (Statute  of  Limitations).  See  Limita- 
ms  (Statute  of). 

7  dk  8  Vict.  c.  92  (Coroners  Act,  1844).    See  Coroner. 

8  &  9  Vict.  c.   18  (Lands  Clauses  Consolidation   Act,   1846)^ 

.  35,  86.     See  Lands  Clauses  Acts,  5. 

ss.  68,  86,  123.    See  Lands  Clauses  Acts,  4. 

c.  20  (Railways  Clauses  Consolidation  Act,  1846),   s.  16. 

t  Lands  Clauses  Acts,  4. 

s.  16.     See  Railway  Company,  4. 

8.  66.    See  Railway  Company,  1. 

12  &  18  Vict.  c.  46  (Quarter  Sessions  Act,  1849),  s.  11.    See 

ractice,  1. 

TRESPASS  —  1.  Justification  —  Police  Commissioners  —  Statutory 
)'wer8 — New  street — Paving  and  lowering  soil  in  excess — Pleading. 
^own  V.  Clegg 672 

2.  Trespass   qu.   cl.  fr. — Justification — Right  of  common.    See 

>mnion,  1. 

3.  Right  of  common — Obstruction— Pulling  down  building.     See 

^mmon,  2. 

TRUST  AND  TRUSTEE — 1.  Breach  of  trust— Lapse  of  time — Suit 
stituted  after  death  of  all  trustees  to  will — Loss  of  evidence — ^Injury. 
irkman  v.  Booth 158 

2.  Loss  of  trust  funds— Mortgage — Repasrment  of  mortgage 

oney  on  receipt  of  one  trustee.     Hall  y.  Franck         ....     248 

3.  Trustee  acting  as  auctioneer  in  sale  of  trust  property  not 

Ltitled  to  commission.    Kirkman  v.  Booth 158 

4.  Costs — Bill  of  foreclosure  —  Disclaimer  by  trustee  —  Corre- 

londence  set  out  to  show  refusal  to  act  from  beginning — Right  to 
hole  of  costs.     Benboiu  v.  Davies 193 

5.  Trust  funds— Marriage  settlement— Purchase  of  copyholds  by 

isband  with  trust  money  in  his  own  name — Husband  held  to  have 
:ted  as  agent  for  trustees,  and  that  estate  purchased  was  not  liable  to 
s  debts.     Trench  v.  Harrison 304 

6.  Payments  to  beneficiaries  under  mistaken  view  of  effect  of 

ill.     See  Executor  and  Administrator,  6. 

UNDUE  INFLUENCE.    See  Fraud  and  Misrepresentation. 

VENDOR  AND  PURCHASER— 1.  Agreement  for  purchase  —  Pur- 
laser  in  possession — Estate  pur  auter  vie — Purchase  not  completed — 
ight  of  vendor  to  recover  premises  in  ejectment.    Doe  d.  Bord  v.  Burton 

745 

R.R. — VOL.  LXXXIIL  66 
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VENDOR  AND  PX7BCHASEIl~2.  Conditions  of  sale — ^Deeds — Co' 


Vi   Ur-1 


&; 


nant  for  production — Deeds  referred  to  in  abstract  and  not  in  vendoj 
possession — ^Vendor  not  bound  to  procure  covenants  for  production  fro) 
parties  holding  deeds.     Oabriel  y.  Smith '"^  ~  . 

3.  Purchase-money — Payment  into  Court— Order  to  pay  purcbaa^  :ut]: 

money  into  Court  without  prejudice  to  title  refused,  though  consente 
to  by  all  parties.     Ouseley  v.  AmtrtUher :^Q  -  !1 


4i4,  t 

4.  Specific  performance— Vendor  unable  to  carry  out  stipulatioi 

to  make  road — Specific  performance  with  compensation.    Peacock  v.  I'tnftn  ^  it 

li  tiki 

5.  Building  estate  —  Land  sold  in  lots  —  Plan   showing   "^^^ 

intended  roads  on  estate — Representation — Right  of  vendor  to  deviat  ^  i  j, 
from  plan  as  to  division  of  lots  and  construction  of  roads.  Peacock  %  ::«&_ 
Pettaon Idfrjiow' 

6.  Contract — Letters  —  Offer   and    acceptance   by    post  -^ 

Enclosure— Memorandum  of  terms  inclosed  in  letter — Non-product ioirf^  ^^' 
by  defendant.      Qihhina  v.  N,  E,  Metropolitan  Asylum  District  .         .       lOr  ^^^t 

WAOER.    See  Gaming.  r^^'J 

WILL  —  1 .  Alterations  —  Presumption  —  Evidence  —  Alterations^  ^' 
apparent  on  face  of  will  presumed  to  have  been  made  after  execution,  f ^^^^^ 
in  absence  of  evidence  to  contrary — Declarations  by  testator  tending  to'^^  ^ 
show  that  alterations  were  made  before  execution  inadmissible.     Doe  d.| 
S/tallaoas  v.  Palmer ^^^I^ORII 

2.  Interlineations  and  erasures — Evidence— Onus  probandi---  « 

— Undue  infiuence— Fiduciary  relation— Will  prepared  by  medical  mani 

in  professional  attendance — ^Absence  of  legal  advice  [head-note  only].  I  ~^  * 
Oreville  Y.  Tylee ^*|^  * 

3.  Charge  of  debts  and  ''  testamentary  expenses  " — Estates  sold' .__ 

for  payment  of  debts — Costs  of  administration  suit,  liability  of  charged 
estates  for.     JViUon  v.  Heaton 234 

I 

4.  Charge  of  debts  and  legacies — Charge  of  legacy  on  particular: 

fund  and  on  specific  estate  in  aid  of  personalty — Order  of  assets.     Evans ; 
y,  Evana 289 1 

• 5.  Construction  —  Accumulation  —  Rents  —  Thellusson  Act  —  ! 

Division  of  fund  per  stirpes.     Nettleton  v.  Stephenson    .  .     360 1 

6.  Accumulation,  trust  for— Direction  to  accumulate  during  ' 

successive  minorities— Remoteness.    Scariabrick  v.  Skelmeradale         .     325  I 


7.  Devise  to  several  for    life— "After  death  of  surviving  i 

tenant  for  life  to  a  son  of  mj  nephew  A.  and  hislxeirs  and  assigns  and  | 
for  want  of  such  issue  over  " — Qift  in  fee  to  first-born  son  of  A.  Aah^  \ 
burner  v.  Wilaon 333 

8.  Legacy  —  Lapse  —  Gift  to  A.  to   be  paid  within  six 

months — If  he  should  die  "  not  having  received  "  his  legacy  then  to 
his  children — Death  of  A.  before  testator — Held  that  legacy  lapsed  and 
children  did  not  take  by  substitution.     Smith  y.  Oliver       .  .236 

■ 9. Substitution  —  "Further    surplus"    held  not 

equivalent  to  "  residue."     Oibaonv,Hale 312 

10. Interest  —  Period  of  payment  —  Insufficiency  of 

assets .  during  lifetime  of  widow — Direction  that  deficiency  should  be 
made  up  on  widow's  death — Interest  on  unpaid  portions  of  legacies 
held  to  run  only  from  widow's  death.    Ilolmea  v.  Criape      •  .     3  j2 


OL.  T.xxxTTi.]  INDEX,  888 

e->£     WU<I« — 1 1 .  CoxiBtruction — '  *  All  my  real  estates  " — Tithes — Besidue— 
:#odicil — Revocation.     Evam  v.  Evam 289 

12.  Gonditioji — Life  interest — Forfeiture — Condition  against 

oarria^e  with,  particular  person — Marriage   with,  prohibited  person 
kfter  death  of  testator — Bight  to  subsequent  income.     W,  v.  B.  275 


rcrr- 


13.  Legacy  to  A.,  his  wife  and  children — Joint  tenancy — 

BLuBband  and  wife  taking  one  share  only.     Gordon  y,  Whieldon ,  132 

14.  Qift  of  fund  to  be   equally  divided  among  testator's 

feezt  of  kin,  both  maternal  and  paternal — ^Division  between  two  classes 
»er  capita.    Dugdale  v.  Dugdah 202 

15.  Vesting — Qift    of    residue  to    first   cousins   and  their 


hildr en— Substitution — Vested  interests  subject  to  divesting  on  deaths 
In  'Widow's  lifetime— Children  takixrg  by  substitution.      Burrell  v.  Basker- 
\/tld ; 251 

m"^       16.  Besidue— Vesting— Tenant   for    life— Gift    to    trustees 

ST^^-f    ion    trusts    '*  after  mentioned" — Subsequent    ^usts    to    provide    for 

-.< '    aimuities,  to    pay    interest    to    legatees    for    life   and    to  '^pay  and 

transfer"  capital  to  children  of  tenants  for  life— Interest  vesting  on 

testator's  .de&th.     Salmon  v.  Oreen 219 

17.  Vesting— Devise  to  A.  for  life,  and  after  her  death  to  all 

^  i;- '  the  children  of  A.  born  at  the  time  of  her  death — Death  of  A.'s  children 
fterei  in  her  lifetime— Indefeasible  vested  interest  at  birth.  J^atereon  y.  Mills 
itcru-  .  368 

^  WOBDS— **  All  my  real  estates."     See  WUl,  1 1. 

*»  Further  surplus."    5cc  Will,  9. 

^jjjec:-       ''Necessary."     /See  Specific  Performance,  2. 

'*  Testamentary  expenses."    i)cc  Will,  3. 

jjjj..       **Town."     5ec  Highway,  1 


I—'    V 


SS^B. 


IgSOi^  y^y 


'^ 


.^i' 


(S^"^'  END  OF  VOL.    LXXXIII. 


^/ 


BilADUUliy,  AUNEW,  &  CO.  LD.,  PltlKTKRH    LOXDOM  AMD  lONBUIDOK* 


3  bias  QbS  AA2  Ii31 


